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STATEMENT O F  THE CASE 

This cause comes t o  t h i s  Court on W r i t  of  Conf l i c t  

C e r t i o r a r i  granted t o  the  D i s t r i c t  Court of Appeal of  F l o r i d a ,  

Third D i s t r i c t ,  Your Respondenthere, Oberon 'Investment, N. 

V . ,  was Appellant i n  the  Third D i s t r i c t  Court of Appeal and 

was P l a i n t i f f  i n  the  C i r c u i t  Court of the  Eleventh J u d i c i a l  

C i r c u i t .  Cohen,Angel and Rogovin, a  law pa r tne r sh ip ,  was 

Defendant i n  the  t r i a l  c o u r t ,  Appellee i n  the  D i s t r i c t  Court 

of Appeal and i s  P e t i t i o n e r  h e r e ,  The  p a r t i e s  w i l l  be r e f e r r e d  

t o  i n  t h i s  b r i e f  by proper name o r  by s tanding  here  o r  below 

as appropr ia t e ,  References t o  the record  on appeal a s  f i l e d  

i n  t h e  Third D i s t r i c t  Court of Appeal and a s  drawn up t o  t h i s  

Court by t h e  W r i t  w2l l  be made by use of the symbol "R" w i th  

appropr ia t e  page number. The  paginat ion w i l l  be  t h a t  used i n  

the  record  on appeal as f i l e d  i n  the Third D i s t r i c t .  The F lo r ida  

Defense Bar Associat ion has f i l e d  an amicus c u r i a e  b r i e f  i n  

support  of  t h e  P e t i t i o n e r s  by leave of t h i s  Court and we w i l l  

r e f e r  t o  that b r i e f  a s  the "amicus b r i e f " .  



\ STATEMENT OF'  FACTS 

Oberon Investment sued t h e  Defendant law par tne r sh ip ,  

Cohen, Angel and Rogovin. The f a c t s  of t h e  case ,  a s  pe r t i nen t  

t h i s  proceeding, a r e  s e t  ou t  i n  Count I V  of t he  Complaint 

a s  amended as  fol lows (captions and s ignatures  omitted) : 

5 )  P l a i n t i f f ,  OBERON INVESTMENTS, N .  V., a 
Netherlands An t i l l e s  corpora t ion ,  sues 
t h e  Defendants, COHEN, ANGEL and ROGOVIN,  
a  par tnership  f o r  the  p r a c t i c e  of law, lo-  
ca ted  i n  Dade County, F lo r ida ,  a t  a l l  t i m e s  
ma te r i a l  t o  t h e  a l l ega t i ons  of  t h i s  Count. 

1 6 1  There i s  loca ted  i n  Dade County, F lo r ida ,  a 
pa rce l  of r e a l  property l e g a l l y  described a s :  

Tract "A", HELLER TRACT, according t o  
t h e  p l a t  the reof ,  recorded i n  P l a t  Book 
1Q2, Page 9 ,  of t h e  Public  Records of 
Dade County, F lo r ida .  

There i s  an o f f i c e  bui ld ing  on t h i s  t r a c t  known 
as the  Hel ler  Building which was constructed 
sometime p r i o r  t o  1979. 

17)  I n  1979, t i t l e  t o  t h e  aforedescribed pa rce l  
of real e s t a t e  was i n  the  name of Meson Inves t -  
ment, N ,  V , ,  a  Netherlands An t i l l e s  corpora t ion ,  
Meson Investments, N ,  V ,  was a wholly owned 
subsidiary of t he  P l a i n t i f f  i n  t h i s  case ,  OBERON 
INVESTMENTS, N .  V ,  

18) Leonard Treister, t h e  o r i g i n a l  Defendant i n  t h i s  
case ,  was an atqorne a t  law i n  p r a c t i c e  i n  Dade 
County, F lo r ida ,  i n  I 979 and 19SOandwas the  a t -  
torney and agent f o r  the  P l a i n t i f f  OBERON 
INVESTMENTS, N .  Y , and a l s o  f o r  t he  corporat ion 
knorm a s  Meson Investments, N .  V ,  a t  a l l  times 
mate r i a l  t o  t h i s  Count. 

19) On September 1 7 ,  1980, the Defendant TREISTER, as  
authorized agent of Meson executed a con t rac t  f o r  
the  s a l e  of the  r e a l  property above-described f o r  
a purchase p r i c e  of $4,800,000,00 t o  be pa id  a l l  i n  



cash above e x i s t i n g  mortgages and a purchase  
money mortgage i n  t h e  amount of  $600,000.00. 

20) T h e r e a f t e r ,  under d a t e  of October 3 ,  1980, t h e  
Defendant TREISTER caused OBERON, your P l a in -  
t i f f ,  t o  e n t e r  i n t o  a c o n t r a c t  f o r  t h e  sale of  
a l l  o f  the Meson s t o c k  t o  a t r u s t e e  f o r  a pur-  
chase  p r i c e  of $4,000,000.00,  i nc lud ing  a 
$450,000.00 purchase  money n o t e .  The t r u s t e e  
named i n t h e c o n t r a c t  i s  t h e  Defendant, STANLEY 
ANGEL. 

21) T h e r e a f t e r ,  on October 24, 1980, t h e  Defendant 
TREISTER caused the c o n t r a c t  f o r  t h e  sale of 
t h e  real p rope r ty  t o  be  amended t o  r e f l e c t  a 
purchase  p r i c e  o f  $4,350,000.00 o r  $450,000.00 
less than  t h e  o r i g i n a l  con t r ac t ed  p r i c e .  

The Defendant TREISTER then  caused the c o n t r a c t s  
t o  b e  implemented, t h a t  i s  h e  a f f e c t e d  Oberonts 
sale o f  a l l  t h e  Meson s t o c k  through t h e  trustee 
a t  a p r i c e  of  $4,000,000.00,  d e l i v e r i n g  t h e  
trustee's promissory n o t e  f o r  450,000.00 o f  t h e  
purchase  p r i c e  and h e  caused Meson t o  s e l l  t h e  
real p rope r ty  which was i t s  on ly  a s s e t  f o r  
$4,350,000,00.  H e  f u r t h e r  caused Meson t o  lease 
back the p r o p e r t y  from t h e  new purchaser  under a 
l e a s e ,  

23) The Defendant TREISTER d i d  n o t  inform OBERON o f  
t h e  terms o f  Mesont's c o n t r a c t  t o  se l l  t h e  real 
p rope r ty  p r i o r  t o  o r  a t  t h e  t i m e  o f  sale and 
pocketed t h e  $350.000.00 d i f f e r e n t i a l  between 
t h e  p r i c e s  wi thout  account ing t o  his p r i n c i p a l  
and c l i e n t  t h e r e f o r e .  

241 AFter t h e  t r a n s a c t i o n s  desc r ibed  above, t h e  
Defendant TREISTER, a s  t h e  agent  of  Meson and t h e  
P l a i n t i f f ,  was i n  c o n t r o l  o f  t h e  premises and t h e  
l ea seho ld  revenues  t he reo f  which passed through h i s  
hands.  A t  t h e  t i m e  t h a t  t h e  t r a n s a c t i o n s  were 
consummated, t h e  $450,000.00 promissory n o t e  pay- 
a b l e  t o  your  P l a i n t i f f  w a s  t o  have been secured  by 
c o l l a t e r a l  p ledge  of  s t o c k  i n  Meson which t h e  
Defendant TREISTER had p rev ious ly  l o o t e d .  The 
Defendant TREISTER d i d  n o t  even have t h e  c o l l a t e r a l  
p ledge  executed.  The Defendant TREISTER proposed 
t o  your P l a i n t i f f ,  a f t e r  the n o t e  had been executed 



and de l ive red ,  t h a t  he would be  a b l e  t o  
s a t i s f y  t h e  n o t e  from t h e  proceeds of t h e  
leasehold revenue. I n  f a c t ,  TREISTER did not  
s a t i s f y  t h e  note  but  caused t h e  proceeds of 
leasehold revenue t o  be de l ivered .  The n o t e  
i s  now i n  d e f a u l t .  

The Defendant TREISTER r e t a i n e d  the  Defendant 
COHEN, ANGEL and ROGOVLN, by and through i t s  
p a r t n e r ,  STANLEY ANGEL, a s  c o u n s d i n  connection 
wi th the  s a l e  by OBERON of the  s tock  of Meson 
Investments and i n  connection wi th  t h e  prepara- 
t i o n  of the documents t h e r e f o r e ,  and, a d d i t i o n a l l y ,  
upon information and b e l i e f ,  i n  connection with 
t h e  prepara t ion  of t h e  documents used i n  t h e  
c los ing  of t h e  t r a n s a c t i o n  between Meson and t h e  
purchaser of t h e  r e a l  proper ty ,  which was Meson's 
only a s s e t s .  The Defendant was, from t h e  incep t ioa  
of t h e i r  r ep resen ta t ion  of TREISTER, aware of t h e  
t r a n s a c t i o n s  and should c l e a r l y  have foreseen t h e  
damage t o  OBERON, your P l a i n t i f f ,  which could have 
and, i n  f a c t ,  d id  r e s u l t  from t h e  t r a n s a c t i o n ,  The 
Defendant was neg l tgen t  i n  each of t h e  following 
a l t e r n a t i v e  r e spec t s :  

a )  F i r s t  - i n  t h e i r  prepara t ion  of t h e  
documents involved i n  t h e  t r a n s a c t i o n ;  
an d 

b) Secondly - i n  t h e i r  f a i l u r e  t o  inform 
OBERON o r  cause them t o  b e  informed of 
t h e  na ture  and ex ten t  of t h e  t r a n s a c t i o n ;  
and 

c) Thirdly - i n  permi t t ing  t h e  Defendant 
TREISTER t o  u s e  t h e  documents f o r  t h e  
purpose of defrauding OBERON without 
supervis ion  o r  con t ro l  from t h e  Defendant. " 

The deposi t ion of Stanley Angel, a  p a r t n e r  i n  t h e  Defendant 

lawfirm, was taken and f i l e d  (R. 106 et s e q ) ,  References t o  M r .  

Angel's depos i t ion  w i l l  u se  t h e  pagina t ion  of t h e  depos i t ion  s i n c e  

t h e  c l e r k  d id  n o t  sepa ra te ly  paginate  i t :  

" Q ,  You a r e  an a t to rney  by p r a c t i c e  of F lo r ida?  
A ,  Yes. 



Q. For how long? 
A. Since 1957.  

Q, Is it fair to say that during the time of your 
active practice, you specialized or a large portion 
of your practice, has been directed to real estate 
practice? 

A. yes, 

Q. Involving fairly complicated real estate transactions? 
A, Sometimes. (Deposition - Page 3)  

Q. All right, Mr. Treister is also a lawyer; is that 
correct? 

A. Yes. 

Q, You indicsted that you have represented on a number 
of occasions. Approximately whendidyou first - I 
am just trying to get general parameters. 

A. Sometimes between-; I say, 1978  and 1980, I was involved 
in some real estate transactions representing he and one 
of his partners, . , 

Q, Did those involve real estate transactions? 
A, Yes, 

Q. Real estate deals? 
A, Yes, (Deposition - Page 4 )  

Q, Okay. Fine. Did there come a time when Mr. Treister 
approached you about a deal involving tltke Heller 
Building"? 

A. Yes. 

Q. And the ''Heller Building" is the office building on 
Biscayne Building which is the subject of this lawsuit? 

A, Yes, 

Q. Is it fair to say that would have been sometime in 
1980,  and feel free, yes, to refer to your file. 

A, As best I can establish, the first time that Leonard 
Treister approached me about the "Heller Building" 
was in September of 1 9 8 0 ,  (Deposition - Page 5) 

Q, In any event, Mr, Treister, I presume, called and told 
you he had some business to transact and came to your 
office, 

A. That's correct, 



Q. And at that time he informed you what the business 
was? 

A. Yes, 

Q, And would you give us, please, a substance of the 
conversation? 

A. Be wanted me to assist him in connection with the 
acquisition of the corporate stock of a corporation 
which owned fee simple title to the Heller Building. 
He wanted me to act as an attorney. Be also wanted 
me to act as an agent for an undisclosed principal. 

Q, You said as an agent for an undisclosed principal? 
A. (Witness nods head affirmativley.) 

Q ,  Would you elaborate on that? 
A. He wanted me to take title in the transaction as 

trustee as though I were the principal, 

Q. I see, 
A, When in essence he was the principal , . . 
Q ,  Did he tell you why he wanted you to take title as 

an undisclosed principal? 
A, No, not really, 

Q.  Did you ask him why? 
A, No, not really, In the course of our disucssions 

it became apparent that the transaction was one in 
which he was lnvolved with the owner and I presume 
that he wanted someone to act as an agent so that 
his involvemntin the transaction would not be 
readily apparent to the owner but it wasnt t - I 
didn't come upon that information Tiy virtue of specific 
conversation or specific inquiry, 

Q. That is, however, the impression that you receive 
from discussions you had about the transaction. 

A, Yes. (Deposition - Page 6 et seq.) 
Q. I beg your pardon. 
A, I was contracting with Oberon to buy the shares of 

stock in Meson that they owend, 

Q. Right, Okay. You were doing that as your understanding 
was regardless of whether of it was expressed, implied 
or simply gathered from the conversation because 
Mr. Treister did not want it to become apparent to 
Oberon that, in fact, he was the principal acquiring 
the stocks? 

A, I presume so, 



And you operated on that presumption throughout the 
transaction? 
I don't know if I operated on a presumption. That's 
the way I conhcted myself. 

Stanley, I am not trying to trick you or trap you 
or put words in your mouth, At the time of the initial 
meeting, was there any mention by Mr. Treister of a 
resale of the Heller Building, either through physical 
property or through a further transfer of stocks to 
another party, so-called flip-transaction? 
I can't tell you if that discussion took place at 
the time of the initial transaction. My notes from 
my initial meeting with him does make reference to 
the flip-transaction. 

Is it fair to say that at some time you did become 
aware of the fact that there was a flip-transaction? 
Yes, 

Would you tell us, for the record, what a flip-trans- 
action is? 
A flip-transaction whereby - when somebody acquires 
real property, he is able to divest himself of the 
real property in close proximity to the date of his 
acquisition, if not almost simultaneously. , . 

Did Mr, Treister tell you what the terms of the flip 
were? 
I think so. I think at some time he showed me a copy 
of contract, 

For the sale of the property? 
Yes, 

At that time then you knew that the contemplated sale 
was at a price in excess of the contemplated purchase? 
Yes. (Deposition - Page 9 et seq ,) 
You indicated earlier in your testimony that Mr. Treister 
that you had gotten the impression that Mr. Treister 
was involved with Oberon, the owner in some way? 
Uh huh. 

From - whether it's from your impression from anything 
he said, can you give us more specifically how he was 
involved? Can you tell us? 
To the best of my knoweldge and I don't have any note 
to this, I believe that Mr. Treister was managing or 
operating this building for Oberon. 



Q, I see .  
A .  P r i o r  t o  e i t h e r  of these  t r ansac t ions  t h a t  he placed ,"  

With the record i n  this pos tu re ,  t h e  cause came on f o r  

hearing on the  Motion of Cohen, Angel and Rogovin f o r  Summary Judg- 

ment, which was granted (R, 122)  i n  an Order which d id  not  set out  

any grounds . An appeal was taken from t h a t  Order t o  t h e  D i s t r i c t  

Court o f  Appeal of F l o r i d a ,  Third D i s t r i c t ,  which en te red  the  

Opinion t o  which c e r t i o r a r i  is here  granted,  A copy of t h a t  Opin- 

ion  i s  a t tached t o  t h i s  b r i e f  a s  Exhibi t  A f o r  t h e  convenience of 

t h e  Supreme Court of F l o r i d a ,  



The three questions ralsed by the Petitioner's brief 

will be restated and a~gued serratim in the order raised by the 

Petitioner 1 

I. WHEN AN ATTORNEY, WHO IS ENGAGED IN DEFRAUDING HIS 
CLIENT HfRES ANOTHER ATTORNEY TO REPRESENT HIM AND 
HELP COVER AND CONCEAL THE TRANSACTION FROM THE 
CLIENT, IS THE SECOND ATTORNEY LIABLE TO THE CLIENT? 

IT, THE DEFENDANTS OWED A DUTY TO THE PLAINTIFF BECAUSE 
ET WAS CLEARLY FORESEEABLE THAT THE PLAINTIFF WOULD 
BE INJURED BY THE DEFENDANT'S ACTIONS, 

1 ES slJ'MWRY JUDGMENT PROPER WHERE THE RECORD CLEARLY 
INDICATES TFIAT THE DEFENDANT DID NOT COMPORT WITH 
APPLTCABLE STANDARD OF CARE? 



ARGUMENT 

I. -WHEK AN ATTORNEY, WJ3O IS ENGAGED IN DEFRAUDING HIS 
CLIENT HIRES ANOTHER ATTORNEY TO REPRESENT HIM AND 
HELP COVER AND CONCEAL THE TRANSACTION FROM THE 
CLIENT, IS THE SECOND ATTORNEY LIABLE TO THE CLIENT? 

On the unrebutted record, the Petitioners, Cohen, Angel 

and Rogovin, were a lawfirm practicing 2n Dade County, Florida at 

the time of the occurrences giving rise to this lawsuit. Mr. Angel 

was a partner in that lawfirm and was, in fact, a member of that 

lawfirm who acted for the firm and the transaction at bar here. 

Mr, Angel, an experienced real estate lawyer, was approached by 

Mr. Treister, another lawyer, At Mr. TreisterEs request, he acted 

as he says, "for an undisclosed principal" in the acquisition from 

Oberon of its stock in Meson Investments, Inc. Angel acted and 

prepared these documents knowing that Treister was, in fact, the 

real purchaser of the Meson stock. The reason for this is apparent. 

Cohen testified that he became aware that Treister was going to 

buy the stock in Meson for $4,000,000,00 and simultaneously in 

a flip-transaction sell the property which Meson owned to some 

third party for $4,800,00.00. Treister did not want his fiduciary 

beneficiary, who is Oberon, your Respondent, to know about this 

so that he could keep the undisclosed profit. He induced Cohen 

to act as a shield for him and to prepare all of the documents 

for the acquisition which Cohen did. The result was thatTreister 

was able to grab the undisclosed profit instead of accounting for 

it to his fuduciary beneficiary and client Oberon. 



The Petitioner lqwyers? like every other lawyer in 

Florida, were covered and governed by the Code of Professional 

Responsibility, The acts which are at bar in this case, occurred 

prior to January 1, 1987 and consequently will be governed by 

the Code of Professional Responsibility as $t existed prior 

to that date, References in this brief w2ll be to the Code of 

Professional ResponsiEllity prior to January 1, 1987, except as 

otherwise specifically noted, The Code provides in its premable: 

"The d2sciplinary rules, unlike the ethical 
considerations, are mandatory in character, 
The disciplinary rules state tbminimum 
level of conduct below w W c h  no lawyer can 
fall without being subject to disciplinary 
action. W2thin the framework of fair trial, 
the discipli'nary rules should be fairly applied 
to all lawyers, regardless of the nature of 
thelr professional activities, The code makes 
no attempt to proscribe either disciplinary 
procedures or penalties for violation of a 
disciplinary rule, nor does it undertake to 
defi~standards for civil liability of lawyers 
for vrofessional conduct. The severity of 
judkent against one found guility of Giolat- 
ing a disciplinary rule should be determined 
by the character of the offense and the attend- 
ant circumstances." 

Further, the code goes on to provide in Disciplinary Rule 

7-102 (B) s 

"A lawyer who receives information clearly 
establishing that r 

1, His client has, in the course of the repre- 
sentation, perpetrated a fraud upon a person 
or tribunal, shall promptly call upon his 
client to rectify the same, and if his client 
refuses or is unable to do so, he shall reveal 
the fraud to the affected person or tribunal." 



I n  F lo r ida ,  every lawyer i s  under an a f f i r m a t i v e  duty 

not  only not  t o  assist  any one i-n pe rpe t ra t ing  a  f r a u d ,  but  t o  

r evea l  t h a t  f raud t o  any person who would be  i n j u r e d  if t h e  c l i e n t  

r e fuses  t o  do s o ,  Angel had an a f f i rma t ive  duty under t h e  Code 

of Profess ional  Responsih2ltty t o  n o t i f y  Oberon of the f a c t  t h a t  

T r e i s t e r  was using h3m t o  conceal a  s u 6 s t a n t i a l  p r o f i t  from 

Oberon who was ~ r e i s t e r " ~  f i d u c i a r y  benef i c i a ry ,  This was c l e a r  

and had t o  be c l e a r  t o  Cohen under h i s  own s ta tements .  H i s  f a i l -  

u r e  t o  comply with t h e  minimum standard of  conduct requred of 

lawyers i s  and must lie negl igence,  Negligence a s  a  ma t t e r  of law 

i s  the f a i l u r e  t o  that which a  reasonable man ought do under t h e  

circumstances,  We suggest t h a t  i t  is beyond debate t h a t  a  

reasonable lawyer, under any circumstances,  ought do what t h e  

canons c m a n d  h i m  t o  do a t  a  m i n i m  under pa in  of d i s c i p l i n a r y  

penal ty .  It i s ,  of course,  and n u s t  have been c l e a r l y  foreseeable  

t o  the  Pet2 t ioners  a t  the  t i m e  t h a t  t h e  person who would be 

in ju red  and the  only  person (or  i n  this case  corporat ion)  who 

would o r  could be  i n j u r e d  by their negl igence would be Oberon 

from whom t h e  p r o f i t  would b e  concealed, We r e s p e c t f u l l y  suggest 

t h a t  v i r t u a l l y ,  a s  a  matter of law, Oberon ought b e  e n t i t l e d  t o  

recover under these  circumstances.  I n  t h e  Opinion t o  which cer -  

t i o r a r i  i s -  h e r e  d i r e c t e d ,  t h e  Third D i s t r i c t  Court of Appeal takes  

the  p o s i t i o n  t h a t  a  v i o l a t i o n  of t h e  canons may be evidence of 

negligence.  I n  doing s o ,  they adopt the view r e l i e d  in\Fishinan vs  . 
B~ook's, 487 N ,  E ,  2d, 1377 (Mass, 19862, There, the Supreme Court 

of  Massachusetts s a i d :  



"We add 4 b r i e f  comment ahout t h e  r e l a t i o n s h i  rt. hetween the canons of e t U c s  and an a t to rney  s 
duty of c a r e  t o  h i s  c l i e n t ,  A v i o l a t i o n  of a  
canon of e t h i c s  o r  a  d i s c i p l i n a r y  r u l e  ( c r t a t i o n  
omitted A ed] i s  no t  i t s e l f  an actPona6le breach 
of duty t o  a  c l i e n t ,  ( C i t a t i o n . , m f t t e d  - edJ , , , 
As d t h  s t a t u t e s  and regula ions ,  however, i f  a  
p l a i n t i f f  can demonstrate t h a t  a  d i s c i p l i n a r y  
r u l e  was intended t o  p r o t e c t  one i n  h i s  p o s i t i o n ,  
a  v i o l a t i o n  of t h a t  r u l e  may be  some evidence of 
t h e  a t t o r n e y h s  negl igence,  (Ci ta t ibn  omit ted T 

ed:! . '" 
I n  l i k e  manner, F lo r ida  Courts have he ld  t h a t "  

"Where a  s t a t u t e ,  though penal i n  c h a r a c t e r ,  
pla2nly Qposes  a  duty- f o r  t h e  b e n e f i t  of 
ind iv idug l s ,  a  r i g h t  of a c t i o n  acc rues  t o  a 
person o  such c l a s s  i n j u r e d  through a  breach 
of the duty ,"  

-~osinbhr~ v~';~Ryrler te2i;Z?&, 169 s o t 2  678 (3 DCA   la, 1964).  - . . - .  v - - - . - . . . .  

Clear ly ,  Oheron was i n  t h e  c l a s s  of persons intended t o  

be  p ro tec ted  Eiy t h e  f raud sec t ion  of t h e  d i s c i p l i n a r y  r u l e ,  

E ~ e n  independently of t h e  Code of Profess ional  Respons ib i l i ty ,  

the Defendant was negl igent  and i s  l i a 6 1 e  t o  t h e  P l a i n t i f f ,  A 

g r e a t  todo i s  made i n  bo th  the P e t i t 2 0 n e r T s  b r i e f  and the amicus 

b r i e f  about t h e  p r i n c i p l e  t h a t  an a t to rney  ought no t  be l i a b l e  

f o r  negligence t o  a  p a r t y  whose i n t e r e s t s  a r e  adverse t o  those  of 

the a t t o r n e y ' s  c l i e n t .  

W e  do no t  chal lenge t h i s  p r i n c i p l e  and, i n  f a c t ,  we agree 

w i t h  it  both  a s  comporting wi th  t h e  e x i s t i n g  s t a t e  of t h e  law i n  

v i r t u a l l y  every j u r i s d i c t i o n  and a s  c o n s i s t e n t  w i t h  t h e  r equ i re -  

ments of pub l i c  po l i cy ,  It i s  u ~ d i s p u t e d  t h a t  an a t to rney  ought 

b e  f r e e  t o  represent  h i s  own c l i e n t  without t h e  s p e c t r e  of l i a -  

b i l i t y  t o  an adverse p a r t y  f o r  h i s  negligence t o  t h a t  p a r t y  



exer t ing  a  c h i l l i n g  e f f e c t  on his represen ta t ion ,  

That,  however, does no t  apply t o  t h i s  c a s e ,  I n  t h i s  

case ,  t h e  p a r t i e s  a r e  not  adverse,  Oberon i s  not  adverse t o  

M r .  Treister, who i s  Oberonts agent ,  lawyer and f i d u c i a r y ,  

T r e i s t e r  i s  not  adverse t o  Oberon, T r e i s t e r  cannot make Oberon 

adverse without Oberon's knowledge by engaging Cohen t o  a s s i s t  

him i n  defrauding Oberon, Cohen cannot a s s i s t  Treister i n  de- 

f rauding Oberon when he knows t h a t  Treister i s  a  f iduc ia ry  f o r  

Oberon and then claim t h a t  Oberon has been placed i n  an adverse 

p o s i t i o n  by h i s  ac t ions  and those  of Treister, 

Reduced t o  lowest terms, what happens i s  t h a t  Treister 

decides t o  defraud Oberon f o r  whom he  i s  a  f i d u c i a r y ,  He h i r e s  

Cohen as  an a t to rney  t o  a s s i s t  him, Cohen i s  o r  ought be  c l e a r l y  

aware of what i s  going forward, Ins tead  of d i sc los ing  t o  Oberon, 

Cohen, i n  f a c t ;  he lps  Treister defraud Oberon. Cohen then asks  

t h a t  t h e  Supreme Court of  F lo r ida  s a n c t i f y  t h e s e  arrangements by 

dec la r ing  t h a t  Oberon was an ade r se  p a r t y  t o  Treister and t o  

Cohen , 

I n  f a c t ,  t h e  holding i n  t h i s  case  i s  d i r e c t l y  i n  l i n e  

w i t h  t h e  holdings of F lo r ida  Courts i n  analogous s i t u a t i o n s ,  

In  Lorraine vs. Grovel-, Ciment, e t  a l ,  467 So. 315 (3 DCA F l a .  -. 
1985), t h e  benef i c i a ry  of a  W i l l  sued an a t to rney  a l l e g i n g  n e g l i -  

gent d r a f t i n g  of t h e  W i l l .  T h e  D i s t r i c t  Court of Appeal he ld  

t h a t  such a c t i o n  would l i e .  Recognizing t h a t  genera l ly  one of 

the elements of a  negl igence a c t i o n  a g a i n s t  an a t to rney  was 

p r i v i t y ,  r equ i r ing  t h e  a t t o r n e y ' s  employment by t h e  P l a i n t i f f ,  



the Court recognized t h a t  t h e r e  a r e  exceptions t o  t h e  r u l e ,  

The Court s a i d :  

"Florida cour t s  have recognized, however, t h a t  
an a t to rney ,  preparing a  W i l l ,  has  a  duty no t  
only t o  the t e s t a t o r  - c l i e n t ,  bu t  a l s o  t o  t h e  
t e s t a t o r b s  intended b e n e f i c i a r i e s ,  I n  l imi ted  
circumstances,  t h e r e f o r e ,  an intended benef i c i a ry  
under a  W i l l  may maintain a  l e g a l  malprac t ice  
a c t i o n  aga ins t  t h e  at torneywhoprepared t h e  W i l l ,  
i f  through t h e  a t to rney ' s  negl igence,  a  devise  t o  
t h a t  benef ic iary  f a i l s .  [ C i t a t i o n s  omit ted - ed] 
Although it  i s  genera l ly  s t a t e d  t h a t  t h e  a c t i o n  
can 6 e  grounded i n  t h e o r i e s  of e i t h e r  t o r t  (negl i -  
gence) o r  con t rac t  ( t h i r d  p a r t y  benef ic iary)  the  
con t rac tua l  theory i s  'conceptually superfluous 
s i n c e  the crux o f t h e a c t i o n  must l i e  i n  t o r t  i n  
any case$  t h e r e  can be no recovery without  n e g l i -  
gence'", [CitatTon omitted - ed] 

The D i s t r i c t  Court goes on t o  po in t  out  ( footnote  3 )  t h a t  

proof of t h e  element of p r i v i t y  genera l ly  e s t a b l i s h e s  t h a t  t h e  

a t to rney  owes a  duty t o  the P l a i n t i f f .  The  two p r i n c i p a l  j u s t i -  

f i c a t i o n s  r e l i e d  on f o r  t h e  r e t e n t i o n  o f t h e p r i v i t y  requirement 

i n  l e g a l  malprac t ice  ac t ions  a r e  f i r s t  - t h a t  t o  al low t h e  l i a -  

b i l i t y  without p r i v i t y  would deprive t h e  p a r t i e s  t o  t h e  con t rac t  of 

con t ro l  of t h e i r  own agreement, and, secondly t h a t  duty t o  t h e  general  

publ ic  would impose a  huge p o t e n t i a l  burden of l i a b i l i t y  on t h e  

con t rac t ing  p a r t i e s ,  Those reasons a r e  t o t a l l y  inappos i t e  i n  

a  s i t u a t i o n  such a s  t h e  one a t  b a r ,  I n  the c a s e  a t  b a r ,  t h e  

P e t i t i o n e r s  should have known t h a t  t h e i r  ac t ions  would r e s u l t  

i n  an i n j u r y  to  t h e i r  c l i e n t ' s  f i d u c i a r y  benef i c i a ry .  They c l e a r l y  

must have known t h a t  T r e i s t e r  could no t  be  adverse t o  your Respond- 

e n t s  h e r e  because T r e i s t e r  was your Respondent's f i d u c i a r y .  We 



suggest that when one lawyer assists another lawyer, or, 

in fact, assists any fiduciary or trustee, to do an injury to 

the cestui qui trust, the actions of the lawyer are negligent 

and if the injury to the cestui qui trust is foreseaable, then 

the injury is proximately causedby the negligence. That is 

the sum and substance of the reason why the beneficiary can 

sue the testator's lawyer for his negligence in drafting the 

Will, It is the reason why an attorney undertaking to represent 

the guardian of an incompetent can be held responsible to the 

ward; see Fickett vs. Superior Court of 'Pima County, 558 Pac. 2d 

988 (19761, 

In Lbrraink, the Third District Court of Appeal relied 
n 

on McAhee vs. Edwards, 340 So. 1167 (4 DCA  la. 1976) and the 

authorities for it. The Third District was correctly impressed 

with McAhee and its reasoning, and presumably impressed with the 

significant portion of the Opinion of a California Court relied 

"The duty thus recognized in Lucas stems from the 
attorney's undertaking to peFEEii legal services 
for the client but reaches out to protect the in- 
tended beneficiary. We impose this duty because 
of the relationship between the attorney and that 
beneficiary; public policy requires that the at- 
torney exercise his position of trust and superior 
knowledge responsibly so as not to affect adversely 
persons whose rights and interests are certain and 
foreseeable. " 



Finally, we would call to this court's attention 

Donald v3. Garry, 97 Cal. Rep. 191 (1971). There, a lawyer 

employedby a collection agency to bring an action to collect 

a debt owed to an individual was held liable to the individual 

when the proceeding was dismissed for lack of diligent prosecu- 

tion because of the attorney's negligence. The Court reasoned 

that when the attorney undertook to render services for another, 

which he should have recognized as necessary for the protection 

of the property- of a third person, who suffered harm by virtue 
I 

of his negligence, he would be liable to that thifd person, 

The California Court further holds that an attorney may be liable 

for damage caused by h?s negligence to a person intended to be 

benefitted by his performance irrespective of any lack of privity 

of contract between the attorney and the party to be benefitted, 

We respectfully suggest that in this case where an 

attorney undertakes to act and he knows that his actions will be 

detrimental to a tMrd person and that third person is not adverse 

to the attorney's client, but is, in fact, the cestue qui trust of 

the client, then the attorney must be no liable to the cestui qui 

trust for his negligence, 

This is not imposing lzability to the general public. 

This is not imposing a chilling restraint on attorneys who have 

the duty to fight for their clientfs right against those of adverse 

parties! This is an affirmation in real terms of the fundamental 

principles that we seek to govern ourselves by. 



11. THE DEFENDANTS OWED A DUTY TO THE PLAINTIFF BECAUSE 
IT WAS CLEARLY FORESEEABLE THAT THE PLAINTIFF 
WOULD BE INJURED BY THE DEFENDANTWS ACTIONS. 

Apparently, the position which is taken by the Petitioner 

is that if Treister is a fiduciary for Oberon because he is an 

attorney, then Angel might be liable for helping Treister defraud 

Oberon; if, however, Treister is a fiduciary for Oberon because 

he is an agent, then Cohen is not liable for helping Treister 

defraud Oberon, We suggest that whenever an attorney becomes 

aware that his client is a fiduciary for someone else, then the 

attorney is on notice that there is a cestui qui trust in the 

background whose interests are real interests which will be 

affected by the fiduciary's actions, It is clearly foreseeable 

to any competent attorney that the actions of the fiduciary impact 

on the position of the cestui, 



111. IS SUMMARY JUDGMENT PROPER WHERE THE RECORD CLEARLY 
INDICATES THAT THE DEFENDANT DID NOT COMPORT WITH 
APPLICABLE STANDARD OF CARE? 

The Affidavit of Mr. Angel in tlie file constitutes the 

opinion of Mr. Angel, The actions of Mr. Angel, as demonstrated 

by his testimony, when measured against the standard prescribed 

by the Supreme Court of Florida in the Code of Professional 

Responsibility, are clearly directly contrary to that self-serving 

opinion, 



We respectfully suggest and urge that the Opinion 

of the District Court is correct and is consistent with the 

law of Florida and consistent with the responsibilities of 

attorneys as prescribed by the Supreme Court of Florida, An 

attorney who assists another attorney to defraud a client ought 

be liable to the. defrauded party. Similarly, an attorney who 

assists any fiduciary to defraud a cestui qui trust ought be 

liable to tke cestui qui trust when he knows of the existence 

of the fiduciary relationship and knows, or ought to know, that 

the rights of the cestui will be impacted by the actions of the 

fiduciary, The Opinion ought be affirme ischarged. 
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