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STATEPENT OF THE CASE 

This cause comes t o  t h i s  Court on P e t i t i o n  f o r  a  W r i t  

of Conf l i c t  C e r t i o r a r i  t o  t h e  D i s t r i c t  Court of Appeal of 

F lo r ida  f i l e d  by Angel, Cohen and Rogovin, a  Law Firm who 

w e r e  Appellees below and Defendants i n  t h e  C i r c u i t  Court of 

t h e  Eleventh C i r c u i t  i n  and f o r  Dade County, F l o r i d a .  The 

Respondent h e r e ,  Appellant i n  t h e  Third D i s t r i c t  and P la in -  

t i f f  below, i s  Oberon Investment, N .  V .  , a  Netherlands A n t i l l e s  

corpora t ion .  The p a r t i e s  w i l l  be  r e f e r r e d  t o  i n  t h i s  Brief 

by s tanding h e r e  o r  below o r  by proper name a s  appropr ia t e .  

References t o  t h e  appendix to  t h e  Brief of the  P e t i t i o n e r  w i l l  

b e  made by use of t h e  symbol "A" wi th  appropr ia te  page number. 

STATEMENT OF FACTS 

Oberon i s  a  fo re ign  corpora t ion .  Oberon had a  wholly owned 

subs id ia ry ,  Meson Investments, N .  V. Meson owned an o f f i c e  

bui ld ing  i n  Miami, F l o r i d a .  T r e i s t e r ,  a  lawyer, was a c t i n g  

a s  agent  and a t to rney  f o r  Oberon and Neson wi th  r e spec t  t o  the  

investment.  T r e i s t e r  came t o  Angel, a  pa r tne r  i n  the  f i rm of 

Coken, Angel and Rogovin, (misnamed Angel, Cohen and Rogovin i n  

this proceeding).  The f i rm ac ted  through Angel a s  r e s p e c t s  

these  proceedings. Angel 's  depos i t ion  was taken (A 6 e t  s e q . ) .  

Angel t e s t i f i e d  t h a t  he was a  seasoned and experienced 

r e a l  e s t a t e  a t t o r n e y .  He f u r t h e r  t e s t i f i e d  t h a t  T r e i s t e r  t o l d  

him t h a t  T r e i s t e r  wanted Angel t o  a s s i s t  him i n  connection wi th  



t he  a c q u i s i t i o n  of the  corpora te  s tock  of Meson from Oberon. 

T r e i s t e r  wanted Angel t o  a c t  a s  an agent  f o r  an undisclosed 

p r i n c i p a l .  (A 12) . H e  wanted Angel t o  take  t i t l e  as  though 

Angel w e r e  t h e  p r i n c i p a l  when,in essence, Treister was t h e  

p r i n c i p a l .  Angel t e s t i f i e d  t h a t  i t  became apparent t h a t  t h e  

t r a n s a c t i o n  was one i n  which Treister was involved wi th  t h e  

owner and Angel presumed t h a t  T r e i s t e r  wanted someone t o  a c t  

a s  an agent so t h a t  h i s  involvement i n  t h i s  t r a n s a c t i o n  would 

n o t  be r e a d i l y  apparent to  the  owner. I n  f a c t ,  Angel became 

aware t h a t  the t r a n s a c t i o n  proposed by Treister was a " f l i p "  

t r a n s a c t i o n  (A 15 e t  s e q ) .  Treister was going to  have Cohen 

buy the s tock  from Oberon f o r  $4,000,000 and he had a con- 

t r a c t  t o  r e s e l l  i t  f o r  $4,350,000. Angel, i n  f a c t ,  went 

through wi th  the  t r a n s a c t i o n ,  purchased t h e  s tock  i n  h i s  name 

f o r  the $4,000,000, allowed Treister to  complete the  s a l e  t o  

a t h i r d  pa r ty  f o r  $&350,000 without  d i s c l o s i n g  t h i s  p r o f i t  t o  

Oberon. Oberon sued Angel f o r  negl igence (A 1 e t  s e q ) .  The 

t r i a l  cour t  granted Summary Judgment aga ins t  Oberon i n  an 

unexplicated order  (A 41) and Oberon appealed. The D i s t r i c t  

Court reversed i n  t h e  Opinion t o  which c e r t i o r a r i  i s  h e r e  

sought (A 42 e t  seq .  ) . 

ARGUMENT 

I .  NO CONFLICT I S  DEMONSTRATED BY THE PETITIONER. 

The P e t i t i o n e r  a s s e r t s  c o n f l i c t  wi th  t h e  following cases :  



Adams vs. Chenowith, 349  SO.^ 230 (4 DCA Fla. 1977). In 

Adams the Fourth District held that where an attorney was 

hired by a seller, he owed his sole allegiance to the seller 

and owed no duty to the purchaser. In Adams, the purchaser 

and seller were at arms length. 

McAbee vs. Edwards, 340 SO. 1167 (4 DCA Fla. 1976) . In 

McAbee, the Fourth District holds that where there is only one 

side to a transaction, such as where a lawyer drafts a Will, 

the lawyer will be responsible to the beneficiary of the Will. 

In Drawdy vs. Sapp, 365 So. 461 (1 DCA Fla. the Court 

was faced with a factual situation where the Appellant sued 

her husband's lawyer for allegedly negligently drawing a Deed. 

The Court held that the lawyer was not responsible to the Ap- 

pellant. 

In Amey, Inc. vs . Henderson, et a1 . , 367 So. 633 (2 DCA 

Fla. 1979), the Second District held that where an attorney 

represents a side opposing the Plaintiff, the Plaintiff cannot 

possibly be a beneficiary of the attorney's services. 

Respondent,of course, freely concedes that public policy 

and well established law prevents an attorney from being liable 

to a person on the opposite side of his case. That is not the 

situation which confronted the Court here. Although this trans- 

action was cast in terms of a buyer and seller, clearly Mr. 

Treister was engaged in defrauding his client and he enlisted 



PIr.  Angel t o  he lp  him. M r .  Angel c l e a r l y  has a  .responsi-  

b i l i t y  t o t h e r e a l  p a r t y  i n  i n t e r e s t  i n  t h i s  case  which was 

Qberon. It was Qberon's property t h a t  was being manipulated 

and Oberon was the benef ic i a ry  of t h e  f l i p  t r a n s a c t i o n  i n  

r e a l  terms, b u t  f o r  Treister's f r aud .  Angel c l e a r l y  under- 

stood t h a t  a s  he t e s t i f i e d .  

Addi t ional ly ,  Angel, a s  a  member of the  F lo r ida  Bar, was 

sub jec t  t o  the code of p ro fess iona l  r e s p o n s i b i l i t y .  That pro- 

vided i n  i t s  preamble: 

"The d i s c i p l i n a r y  r u l e s  un l ike  the e t h i c a l  con- 
s i d e r a t i o n s  a r e  mandatory i n  cha rac te r .  The 
d i s c i p l i n a r y  r u l e s  s t a t e  the  minimum l e v e l  of 
conduct below which no lawyer can f a l l  without 
being sub j e c t  t o  d i scp l ina ry  a c t i o n .  Within 
the framework o f  a f a i r  t r i a l ,  t h e  d i s c i p l i n a r y  
r u l e s  should be  f a i r l y  appl ied  t o  a l l  lawyers,  
r ega rd less  of t h e  na tu re  of t h e i r  p ro fess iona l  
a c t i v i t i e s .  The code makes no at tempt  t o  pre-  
s c r i b e  e i t h e r  d i s c i p l i n a r y  procedures o r  pen- 
a l t i e s  f o r  v i o l a t i o n  of  a  d i s c i p l i n a r y  r u l e ,  
nor does i t  undertake t o  de f ine  s tandards f o r  
c i v i l  l i a b i l i t y  of lawyers f o r  p ro fess iona l  con- 
duct .  The s e v e r i t y  of judgment aga ins t  one found 
g u i l t y  of v i o l a t i n g  a  d i s c i p l i n a r y  r u l e  should 
b e  determined by the  cha rac te r  of the  o f fense  
and the a t t endan t  circurnstances." 

Fur the r ,  t h e  code went on t o  provide i n  d i s c i p l i n a r y  r u l e  

7-102 (B) ; 

"A lawyer who rece ives  information c l e a r l y  
e s t a b l i s h i n g  t h a t :  

1. T h a t h i s  c l i e n t  has ,  i n  the  course of t h e  
r ep resen ta t ion ,  pe rpe t ra t ed  a  f raud upon 
a  person o r  t r i b u n a l ,  s h a l l  pronlptly c a l l  
upon h i s  c l i e n t  t o  r e c t i f y  the  same, and 
i f  h i s  c l i e n t  r e fuses  o r  i s  unable t o  do s o ,  
he s h a l l  r e v e a l  the  f raud t o  the  a f f e c t e d  



person o r  t r i b u n a l .  " 

Angel thus c l e a r l y  had an a f f i rma t ive  duty t o  prevent t h i s  

f raud by T r e i s t e r .  That was h i s  s tandard of c a r e .  H i s  f a i l u r e  

t o  comply with t h e  minimum standard of conduct requi red  of law- 

ye r s  i s  and must be evidence of h i s  negl igence.  Negligence a s  

a mat ter  of law is the  f a i l u r e  t o  do that which a reasonable 

man ought do under t h e  circumstances.  

It i s  t h e r e f o r e  apparent t h a t  t h e  f a c t s  i n  t h i s  case  have 

been c o r r e c t l y  t r e a t e d  by t h e  Third D i s t r i c t  Court of Appeal i n  

t h e  Opinion t o  which c e r t i o r a r i  i s  here  sought and t h e r e  i s  no 

c o n f l i c t  with t11e cases  c i t e d  by P e t i t i o n e r  which govern o t h e r  

f a c t u a l  s i t u a t i o n s  n o t  i n  po in t  h e r e .  J u s t  a s  the  benef i c i a ry  

of a W i l l  i s  e n t i t l e d  t o  sue the  d r a f t i n g  lawyer f o r  h i s  neg l i -  

gence, so the  owner of property who i s  being defrauded by h i s  

agent and lawyer i s  e n t i t l e d  t o  sue another lawyer who under- 

takes t o  f u r t h e r  t h a t  f r aud .  

CONCLUSION 

Contrary to  the  content ion of t h e  P e t i t i o n e r ,  t h i s  case 

does n o t  sub jec t  an a t to rney  t o  t h e  p o s s i b i l i t y  of a lawsui t  

being f i l e d  by someone somewhere who has been a f f e c t e d  by t h e  

a t t o r n e y ' s  zealous r ep resen ta t ion  of h i s  c l i e n t .  What i t  does 

i s  i t  prevents  an a t to rney  from a s s i s t i n g  a f iduc ia ry  from 

defrauding h i s  c e s t u i  que t r u s t  wi th  impunity. That i s  a r u l e  

of publ ic  po l i cy  t h a t  ought be r e in fo rced  and applauded. The 

conduct he re  on t h e  p a r t  of Angel can only be cha rac te r i zed  a s  



outrageous.  W e  suggest t h a t  the  Supreme Court of F lo r ida  

ought no t  and cannot sanct ion  i t .  The P e t i t i o n  f o r  Cers ionar i  

ought be denied. ' 
46 S. W. F i r s t  S t r e e t  

1' S u i t e  201 
Miami, FL 33130 
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