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THE STATE-OPERATED LOTTERIES 
AMENDMENT EMBRACES MORE THAN ONE 

SUBJECT. 

The p r o p o s i t i o n  b e f o r e  t h e  C o u r t  is  c l e v e r l y  worded t o  

a f f o r d  t h e  o p p o r t u n i t y  f o r  a rgument  t h a t  i t  c o n t r a v e n e s  none o f  

t h i s  C o u r t ' s  d e c i s i o n s  c o n s t r u i n g  A r t i c l e  X I ,  S3 o f  t h e  F l o r i d a  

C o n s t i t u t i o n  o f  1 9 6 8 ,  b u t  i f  i t  is  a p p r o v e d  by t h e  C o u r t  t h e  way 

i s  c l e a r  i n  f u t u r e  f o r  o t h e r  p r o p o s a l s  i n  wh ich  a  

c o n s t i t u t i o n a l l y  f o r b i d d e n  o b j e c t i v e  may b e  a t t a i n e d  by c l e v e r  

b u t  d e c e p t i v e  p a c k a g i n g .  P e t i t i o n e r s  o f f e r  t h r e e  a r g u m e n t s  

a g a i n s t  E.X.C.E.L.'s p r o p o s i t i o n ,  e a c h  s o u n d ,  b u t  i t  is  t h e i r  

c u m u l a t i v e  e f f e c t  t h a t  o v e r w h e l m i n g l y  m i l i t a t e s  a g a i n s t  t h e  

a p p r o v a l  o f  t h e  p r o p o s e d  amendment. 

R e s p o n d e n t s  a r g u e  t h a t  e d u c a t i o n  is n o t  a  s e c o n d  s u b j e c t  

which  would v i o l a t e  A r t i c l e  X I ,  S e c t i o n  3.  I t  is s e c o n d  s u b j e c t  

i n  t h e  c l a s s i c a l  s e n s e :  t h i s  is l o g r o l l i n g  a t  i t s  w o r s t .  Not o n l y  

d o  s i g n e r s  o f  t h e  p e t i t i o n  see, i n  t h e  p e t i t i o n  fo rm,  t h e  

a s s o c i a t i o n  w i t h  e d u c a t i o n ,  b u t  i f  t h e  p r o p o s i t i o n  is a d o p t e d  

t h e y  a r e  d e n i e d  t h e  c o n s t i t u t i o n a l  a s s u r a n c e  t h a t  t h e  f u n d s  w i l l  

be a p p l i e d  t o  e d u c a t i o n .  L o g r o l l i n g ,  a s  J u s t i c e  Alderman p o i n t e d  

o u t  i n  d i s s e n t  i n  F l o r i d i a n s  A g a i n s t  C a s i n o  T a k e o v e r  v. L e t ' s  

He lp  F l o r i d a ,  363  So.2d 337 ( F l a .  1 9 7 8 ) ,  i n v o l v e s  t h e  ' s t r a t e g y  

o f  a g g r e g a t i n g  d i s s i m i l a r  p r o v i s i o n s  i n  one  p r o p o s a l  t o  a t t r a c t  

s u p p o r t  f rom d i v e r s e  g r o u p s . "  ( a t  p. 3 4 3 )  S e e  a l s o  Ruud, "No Law 

S h a l l  Embrace More Than One S u b j e c t , "  42 Minn.L.Rev. 389 ( 1 9 5 8 ) .  

The e v i l  o f  l o g r o l l i n g  is  p r e s e n t  h e r e ,  and  is n o t  m i t i g a t e d  

by t h e  c l e v e r  d e n i a l  o f  c o n s t i t u t i o n a l  e f f e c t  t o  t h e  a t t r a c t i v e  

a s p e c t  o f  t h e  p r o p o s i t i o n .  A l l  good c i t i z e n s  want  t o  f u r t h e r  t h e  



c a u s e  of e d u c a t i o n .  Not a l l  want t o  remove a  c o n s t i t u t i o n a l  

p r o h i b i t i o n  which h a s  s t o o d  f o r  more t h a n  a  c e n t u r y .  E d u c a t i o n  i s  

r e l a t e d  t o  t h i s  p r o p o s i t i o n  a s  t h e  wooden h o r s e  t o  t h e  s i e g e  o f  

Troy: w i t h o u t  i t  t h e  c i t i z e n s  would n o t  open t h e  g a t e s ;  once  t h e  

g a t e s  a r e  opened i t  is expendab le .  I f  A r t i c l e  X I ,  S e c t i o n  3 d o e s  

n o t  f o r b i d  t h i s  c a l l o u s  d u p l i c i t y  what can  t h e  f r a m e r s  o f  t h a t  

s e c t i o n  have meant t o  f o r b i d ?  

THE STATE-OPERATED LOTTERIES AMENDMENT 
VIOLATES ARTICLE X I  BY PURPORTING TO 

ENACT A STATUTE I N  THE GUISE OF A 
SCHEDULE, WHEN A SCHEDULE I S  NEITHER 

NECESSARY NOR APPROPRIATE 

Responden t s  p o i n t  o u t  t h a t  A r t i c l e  11, S e c t i o n  8 ,  t h e  so-  

c a l l e d  S u n s h i n e  Amendment, c o n t a i n s  a  s c h e d u l e .  P e t i t i o n e r s  a r e  

c o n t e n t  t o  make two p o i n t s  a b o u t  t h e  d e v i c e  a t t e m p t e d  i n  

E . X . C . E . L . ' s  p r o p o s i t i o n :  

F i r s t ,  t h e r e  is no mechanism i n  A r t i c l e  X I ,  S e c t i o n  3 f o r  

t h e  e n a c t m e n t  o f  a  s t a t u t e  by i n i t i a t i v e  and r e fe rendum.  

Second,  A r t i c l e  11, S e c t i o n  8 was s e l f - e x e c u t i n g ,  w h i l e  t h i s  

l o t t e r y  p r o p o s i t i o n  is n o t .  I n  a d d i t i o n ,  A r t i c l e  111, S e c t i o n  1 8 ,  

c o n t a i n e d  a  p r o v i s i o n  p u r p o r t i n g  t o  r e q u i r e  a  code  o f  e t h i c s  f o r  

a l l  n o n j u d i c i a l  o f f i c e r s ,  b u t  t h e  l e g i s l a t u r e  d i d  n o t  a c t .  See  

t h e  h i s t o r y  of  t h a t  amendment i n  Askew v.  F i r e s t o n e ,  421  So.2d 

1 5 1  ( F l a .  1 9 8 2 ) .  I t  was e n t i r e l y  a p p r o p r i a t e  t o  t a k e  t h o s e  

p r o v i s i o n s  of  t h e  S u n s h i n e  Amendment which were amenable  t o  

l e g i s l a t i v e  a c t i o n  and p l a c e  them i n  a  s c h e d u l e .  



A s c h e d u l e  i n  a p r o p o s i t i o n  l i k e  E . X . C . E . L . ' s  is  u n n e c e s s a r y  

a n d  i n a p p r o p r i a t e .  B e c a u s e  t h e  i n i t i a t i v e  p r o c e s s  d e a l s  o n l y  w i t h  

amendment  o f  t h e  c o n s t i t u t i o n ,  t h e  e f f o r t  t o  e n a c t  a s t a t u t e  

naming  n o n - e x i s t e n t  f u n d s  is  u n c o n s t i t u t i o n a l .  I t  i s  a l s o  

u n c o n s c i o n a b l e ,  b e c a u s e  i t s  o n l y  p u r p o s e  is t o  i n t r o d u c e  i n t o  t h e  

p e t i t i o n  f o r m  p r e s e n t e d  t o  v o t e r s  t h e  word " e d u c a t i o n . "  

111 

THE STATE-OPERATED LOTTERIES 
AMENDMENT BALLOT SUMMARY VIOLATES 

FLORIDA STATUTES S101 .161 .  

R e s p o n d e n t  E.X.C.E.L. asserts t h a t  t h e  b a l l o t  summary 

i n c l u d e s  a l l  o f  t h e  t h r e e  s e c t i o n s  o f  t h e  i n i t i a t i v e  p r o p o s a l  a n d  

a c c u r a t e l y  d e s c r i b e s  them.  T r u e .  What i t  d o e s  n o t  s a y  is  t h a t  

t h e r e  is a p r e s e n t  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  l o t t e r i e s ,  

w h i c h  was p a r t  o f  t h e  1 8 8 5  C o n s t i t u t i o n  a n d  c o n t i n u e d ,  w i t h  o n e  

e x c e p t i o n  n o t  h e r e  r e l e v a n t ,  i n t o  t h e  c u r r e n t  c o n s t i t u t i o n .  I f  

t h e  E.X.C.E.L. p r o p o s i t i o n  i s  a p p r o v e d  t h e r e  w i l l  b e  t w o  s e c t i o n s  

o f  t h e  C o n s t i t u t i o n ,  t h e  l a t t e r  o f  w h i c h  c o n t r a d i c t s  t h e  f o r m e r  

i n  p a r t .  When t h e  r e s p o n d e n t  E.X.C.E.L. r e f e r s ,  a t  p a g e  1 8  o f  i t s  

b r i e f ,  t o  t h e  " p r o h i b i t i o n  a g a i n s t  p r i v a t e  l o t t e r i e s "  i n  t h e  

p r e s e n t  c o n s t i t u t i o n  i t  m i s r e p r e s e n t s  t h e  f a c t s .  T h e  p r e s e n t  

c o n s t i t u t i o n ,  i n  A r t i c l e  X I  S e c t i o n  7 ,  w i t h  o n e  e x c e p t i o n ,  

p r o h i b i t s  - a l l  l o t t e r i e s .  

I f  t h i s  p r o p o s i t i o n  is  p e r m i s s i b l e  t h e  way i s  c l e a r  t o  

s u g g e s t ,  two y e a r s  h e n c e ,  a p r o p o s i t i o n  t o  c reate  A r t i c l e  V I I ,  

S e c t i o n  1 7 ,  p e r m i t t i n g  t h e  s t a t e  t o  t a x  p e r s o n a l  i n c o m e s  o v e r  

$ 2 5 , 0 0 0  p e r  annum, a n d  p r o v i d i n g  t h a t  u n t i l  c h a n g e d  by g e n e r a l  

l a w  t h e  p r o c e e d s  o f  s u c h  a n  income  t a x  s h a l l  be d i v i d e d  i n t o  



e q u a l  p a r t s  a n d  d e p o s i t e d  i n  t r u s t  f u n d s  f o r  e d u c a t i o n ,  l a w  

e n f o r c e m e n t ,  e n v i r o n m e n t a l  p r o t e c t i o n ,  a i d  t o  s e n i o r  c i t i z e n s  a n d  

p o s s i b l y  o t h e r  p o l i t i c a l l y  p o p u l a r  o b j e c t i v e s .  W i t h o u t  m e n t i o n i n g  

i n  t h e  b a l l o t  summary,  h o w e v e r ,  t h a t  t a x e s  o n  income o f  n a t u r a l  

p e r s o n s  is  p r e s e n t l y  p r o h i b i t e d ,  t h e  summary would  be m i s l e a d i n g ,  

a s  t h e  o n e  i n  t h e  c u r r e n t  c a s e  is. 

CONCLUSION 

T h e  l o t t e r y  p r o p o s i t i o n  is c l e v e r  b u t  m i s l e a d i n g  a n d  

d e s i g n e d l y  s o .  I t  c o m b i n e s  a u t h o r i z a t i o n  o f  s t a t e - o p e r a t e d  

l o t t e r i e s  w i t h  e d u c a t i o n a l  f i n a n c e ,  i n  t h e  o b v i o u s  h o p e  t h a t  t h e  

l a t t e r  o b j e c t i v e  w i l l  c a r r y  t h e  d a y  a t  t h e  p o l l s  t o  e r a s e  a  

c e n t u r y  o f  p r o h i b i t i o n  o f  l o t t e r i e s .  I f  e d u c a t i o n  is  n o t  a  

p r o h i b i t e d  s e c o n d  s u b j e c t  b e c a u s e  i t  is m e n t i o n e d  i n  a  " s c h e d u l e "  

t h a t  s c h e d u l e  is  t h e  i m p e r m i s s i b l e  e n a c t m e n t  o f  a  s t a t u t e  by t h e  

p r o c e s s  r e s e r v e d  f o r  c o n s t i t u t i o n a l  amendment.  
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