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ARGUMENT 

THE PROPOSED AMENDMENT PROVIDING THAT 
LOTTERIES MAY BE OPERATED BY THE STATE OF 
FLORIDA I S  CONSISTENT WITH THE ONE SUBJECT 
PRINCIPLE ENUNCIATED I N  ARTICLE X I ,  SECTION 3 
OF THE FLORIDA CONSTITUTION. 

F l o r i d a  E d u c a t i o n  ~ s s o c i a t i o n / U n i t e d ,  AFT, AFL- C I O  

 uni  united) submi t s  t h i s  b r i e f  as Amicus Cur i ae  i n  s u p p o r t  of 

t h e  p o s i t i o n  a d v a n c e d  b y  A p p e l l e e s  i n  t h i s  case, E.X.C.E.L., 

Inc. ,  e t  a1 (E.X.C.E.L.).  united r e p r e s e n t s  approximately  

60,000 F lo r ida  school  t e a c h e r s  and school - re la ted  personnel .  I n  

i t s  c a p a c i t y  as r e p r e s e n t a t i v e  of t h e s e  employees,  uni united 

a h a s  endorsed t h e  state l o t t e r y  p roposa l  and b e l i e v e s  t h a t  i ts 

p a s s a g e  w i l l  s i g n i f i c a n t l y  b e n e f i t  education.   uni united b a s e s  

t h i s  b e l i e f  on t h e  p remise  t h a t ,  i f  passed,  t h e  l o t t e r y  w i l l  

p rov ide  a d d i t i o n a l  revenue  f o r  t h e  S t a t e  of Flor ida ,  and t h a t  

any i n c r e a s e  i n  g e n e r a l  revenue  h a s  t h e  p o t e n t i a l  t o  d i r e c t l y  

b e n e f i t  educa t ion  i n  Flor ida .   uni united h a s  a lways  recognized 

t h a t  c o n s t i t u t i o n a l  amendmen t s  p l a c e d  upon  t h e  b a l l o t  b y  

p e o p l e ' s  i n i t i a t i v e  p e t i t i o n s  c a n n o t  c o n s t i t u t i o n a l l y  mandate 

how t h e  p roceeds  w i l l  b e  appropr ia ted .  

C i r c u i t  J u d g e  J. Lewis H a l l ,  Jr., i n  h i s  o r d e r  denying 

mot ion  f o r  j udgmen t  on t h e  p lead ings ,  f a i r l y  cons idered  t h e  

a r g u m e n t s  of t h e  p a r t i e s  c o n c e r n i n g  w h e t h e r  t h e  p r o p o s e d  

amendment  t o  A r t i c l e  X of t h e  F lo r ida  Cons t i tu t ion ,  c r e a t i n g  



S e c t i o n  15 t h e r e o f ,  v io la t e s  Ar t i c l e  X I ,  Section 3  of t h e  

Florida Constitution in  tha t  such proposal contains more than 

one subject. Judge Hall correctly imposed upon t h e  p la in t i f f s  

the  burden t o  establish tha t  t h e  proposed amendment is "clearly 

defective" within t h e  purview of Article I X ,  Section 3, Florida 

Constitution. Judge Hall correctly concluded t h a t  pla int i f fs  had 

not met t h i s  considerable burden. 

Judge Hall 's analysis of the  case is consistent with 

t h e  cases and authori t ies cited by t h e  parties. It  was Judge 

Hall's position t h a t  t h e  Supreme Court of Florida "has evolved a  

synthes ized  pos i t ion  t h a t  compliance with the  single subject 

e l imita t ion of Article X I ,  Section 3  is had when the  proposed 

amendment dea l s  with governmental func t ion  i n  log ica l  and 

n a t u r a l  oneness of purpose, permissably supported by other 

portions of the  proposed amendment incidentally and reasonably 

n e c e s s a r y  t o  implement t h e  s i n g l e  func t ion  purpose. "' ~e  

concur with Judge Hall's position. 

Judge Hall concluded t h a t ,  based upon t h e  Supreme 

Court's position, as  he interpreted it, the  proposed amendment 

addresses  only one subject--i.e., t h a t  t he  s t a t e  may conduct 

l o t t e r i e s .  Judge Hall app l i e s  common sense reasoning t o  the  

ana lys i s  when he  concludes t h a t  any revenue produced by a  

Order denying Motion for  Judgment on t h e  Pleadings, issued 
September 22,  1986, a t  page 2. 
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lo t tery  would necessarily be appropriated by t h e  Legislature in  

such manner as  it sees f i t .  

With respect t o  the  ballot summary and the  application 

of Section 101.161, Florida Statutes, case law establishes t h a t  

t h e  ballot summary advise t h e  voter sufficiently t o  enable him 

i n t e l l i g e n t l y  t o  c a s t  h i s  b a l l o t .  R e f e r r i n g  t o  Askew v. 

Firestone, 421 So.2d 151 (Fla. 1982), Judge Hall concluded t h a t  

t h e  b a l l o t  summary m u s t  g ive t h e  vo te r  f a i r  notice of the  

decision he m u s t  make. I t  was Judge Hall's position t h a t  t h e  

b a l l o t  s u m m a r y  i n  t h e  i n s t a n t  c a s e  " i s  a f a i r  a n d  

s t r a igh t fo rward  articulation of the  meat of the  proposal and 

a thus  passes statutory muster." 

John F. Carroll, Joseph W. L i t t l e  and Robert T. Mann, 

taxpayers and citizens of Florida (Petitioners), and Thomas C. 

Todd and People Against Legalized Lotteries, Inc. ( ~ p p e l l a n t s ) ,  

argue t h a t  t h e  language in  t h e  proposed constitutional amendment 

and summary violate t h e  single subject restr ict ion and mislead 

Florida's voters. Their argument is largely a highly technical 

and extremely se l ec t ive  i n t e r p r e t i o n  of t h i s  Court's recent 

dec is ions  concerning proposed c o n s t i t u t i o n a l  amendments. In  

addition, t he i r  arguments give l i t t l e  credi t  t o  a l i t e ra t e  and 

informed e l e c t o r a t e  capable of common sense analysis as  it 

determines  whether t o  cast  an intel l igent  yes or no vote t o  

constitutional revisions. 



I t  is t h e  p o s i t i o n  of b o t h  A p p e l l a n t s  a n d  P e t i t i o n e r s  

t h a t  t h e  p roposed  amendment e s t a b l i s h i n g  a s tate  l o t t e r y  is a 

g r o s s  example of " logro l l ing . "  L o g r o l l i n g  w a s  d i s c u s s e d  b y  t h i s  

C o u r t  i n  F i n e  v. F i r e s t o n e ,  448 So.2d 984 (Fla.  1984). There,  

t h i s  c o u r t  stated i n  p e r t i n e n t  p a r t ,  

W e  r e c o g n i z e  t h a t  t h e r e  i s  a s i m i l a r  
o n e -  s u b j e c t  r e s t r i c t i o n  c o n t a i n e d  i n  A r t i c l e  
111, S e c t i o n  6 o f  t h e  F l o r i d a  C o n s t i t u t i o n  
r e g a r d i n g  l a w s  e n a c t e d  b y  t h e  l e g i s l a t u r e .  
The  p u r p o s e  of t h i s  p r o v i s i o n  is t o  p r o h i b i t  
t h e  a g g r e g a t i o n  of d iss imi lar  p r o v i s i o n s  i n  
one  l a w  i n  order t o  at t ract  t h e  s u p p o r t  of 
d i v e r s e  g r o u p s  t o  a s s u r e  i t s  p a s s a g e .  I n  
l e g i s l a t i v e  p a r l a n c e ,  A r t i c l e  111, S e c t i o n  6, 
p r o h i b i t s  w h a t  is known as " logro l l ing . "  

Id.  a t  9 8 8  ( c i t a t i o n s  o m i t t e d ) .  The  i n s t a n t  case c o n t a i n s  n o  - 

s u c h  " a g g r e g a t i o n  of d i s s imi la r  p rov i s ions . "  

T h i s  C o u r t ,  i n  F i n e ,  r e c e d e d  i n  p a r t  f rom l a n g u a g e  

c o n t a i n e d  i n  F l o r i d i a n s  a s a i n s t  Cas ino  Takeover  v. L e t ' s  H e l r ,  

F lo r ida ,  363  So.2d 337  l la. 1978),  a n d  conc luded  t h a t  t h e  C o u r t  

s h o u l d  " r e q u i r e  strict compl iance  w i t h  t h e  s i n g l e  s u b j e c t  r u l e  

i n  t h e  i n i t i a t i v e  p r o c e s s  f o r  c o n s t i t u t i o n a l  change  b e c a u s e  o u r  

c o n s t i t u t i o n  i s  t h e  b a s i c  d o c u m e n t  t h a t  c o n t r o l s  o u r  

g o v e r n m e n t a l  f u n c t i o n s ,  i n c l u d i n g  t h e  a d o p t i o n  of any  l a w s  b y  

t h e  L e g i s l a t u r e . "  448 So.2d a t  989. S t r i c t  compl iance  w i t h  t h e  

s i n g l e  s u b j e c t  r u l e  i n  t h e  i n s t a n t  case w i l l  n o t  r e s u l t  i n  a 

c o n c l u s i o n  t h a t  t h e  s i n g l e  s u b j e c t  r u l e  h a s  b e e n  v i o l a t e d .  

I n s t e a d ,  it is clear f rom t h e  l a n g u a g e  of t h e  p r o p o s e d  amendment 



t h a t  t h e  electorate cannot help but  understand t h a t  t h e  single 

change proposed in  t h e  existing constitution i s  t o  establish a  

s t a t e  lottery. 

With specif ic reference t o  t h e  constitutional proposal 

under review in  Fine, t h i s  Court concluded t h a t  t he  proposal 

a d d r e s s e d  " a t  l e a s t  t h r e e  s u b j e c t s  which a f f e c t  separa te ,  

d i s t i n c t  func t ions  of t h e  existing governmental s t ruc ture  of 

F l o r i d a ,  and s u b s t a n t i a l l y  a f f e c t s  m u l t i p l e  sec t ions  and 

a r t ic les  of our present constitution which a re  not in  any way 

identif ied t o  t h e  electorate." The proposal in  the  ins tant  case 

a d d r e s s e s  one sub jec t - - lo t t e r i e s .  The proposa l  i n  ques t ion  

a f f e c t s  o n e  f u n c t i o n  o f  t h e  e x i s t i n g  g o v e r n m e n t a l  

structure--raising revenue by means of t he  lottery, such revenue 

t o  be appropriated by the  Legislature. This proposal affects  one 

section of our present Constitution, and its effect  is clear  and 

unmistakable--it establishes a  s t a t e  lottery. 

A s  t h i s  Court s ta ted i n  Fine, 

The purpose of a  single subject requirement 
i s  t o  allow the  citizens t o  vote on singular 
changes i n  our government t h a t  a re  identif ied 
in  t h e  proposal and t o  avoid voters having t o  
accept pa r t  of a  proposal which they oppose 
i n  o r d e r  t o  o b t a i n  a  change which they  
support. 

448 So.2d a t  993. This purpose is completely sat isf ied by the  

proposed amendment in  question. There is no second subject in  

t h i s  proposed consti tut ional  amendment t h a t  would cause voters 



t o  a c c e p t  a p a r t  of t h e  p r o p o s a l  which t h e y  oppose  i n  o r d e r  t o  

o b t a i n  a change which t h e y  suppor t .  Vote rs  on t h i s  p r o p o s a l  w i l l  

c l e a r l y  be d e c i d i n g  o n l y  o n e  ques t i on - - i . e . ,  w h e t h e r  t h e r e  

s h o u l d  be e s t a b l i s h e d  a l o t t e r y  i n  t h e  S t a t e  of Flor ida .  The 

i n t e n t  of t h i s  p r o p o s a l  i s  clear and unmis takable .  

J u s t i c e  McDonald, i n  h i s  concu r r i ng  opinion i n  Fine, 

p r o v i d e s  a clear i n s i g h t  as t o  what  c o n s t i t u t e s  an  amendment 

c o v e r i n g  more  t h a n  o n e  s u b j e c t .  J u s t i c e  McDonald s t a t e d  a s  

follows: 

The  i n s t a n t  p roposed  amendment 's  s u p p o r t e r s  
c l a i m  t h a t  t h e i r  p r o p o s a l  a f f e c t s  o n l y  a 
s i n g l e  s u b j e c t ,  "revenues."  T h e i r  opponents,  
h o w e v e r ,  p o i n t  o u t  t h a t  " r e v e n u e s "  
encompasses a mu l t i t ude  of sub j ec t s .  I nc luded  
a r e  s u c h  t h i n g s  as a d  valorem t axes ,  u s e r  
f e e s ,  p r o p r i e t a r y  i n c o m e ,  s a l e s  t a x e s ,  
c o r p o r a t e  i ncome  t a x e s ,  i ncome  from t r u s t  
f u n d s ;  i n  e f f e c t  a l l  i ncome  f rom whatever  
s o u r c e  e x c e p t  as l i m i t e d  b y  t h e  p r o p o s e d  
amendment i t s e l f .  

4 4 8  So.2d a t  994. J u s t i c e  McDonald con t inues ,  i n d i c a t i n g  t h a t  

t h e  p roposed  amendment would have  t h e  a f f e c t  of amending o r  

r e p e a l i n g  s i x t e e n  s e c t i o n s  of t h e  F l o r i d a  Cons t i tu t ion .  - I d  a t  

J u s t i c e  McDonald's conc lus ion  i n  h i s  concu r r i ng  opinion 

t h a t  " t h e  v e r y  b roadnes s  of t h e  p roposed  amendment amounts t o  

l o g r o l l i n g  because  t h e  e l e c t o r a t e  cannot  know what  it is vo t ing  

on...", is obviously  complete ly  j u s t i f i e d  i n  Fine. However, such  



a  c o n c l u s i o n  does  n o t  fol low i n  t h e  i n s t a n t  case. Unlike t h e  

p r o p o s a l  i n  Fine, t h e  proposed amendment i n  t h e  i n s t a n t  c a s e  

s t a t e s  c l e a r l y  w h a t  it w i l l  a f f e c t  a n d  e f f e c t  a n d  c l e a r l y  

c o m p l i e s  w i t h  t h e  r e q u i r e m e n t  t h a t  t h e  proposed amendments 

embrace on ly  one  sub j ec t .  

J u s t i c e  Shaw,  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  F i n e ,  

p r o v i d e s  i n s i g h t  a s  t o  t h e  C o u r t ' s  r a t i o n a l e  i n  bo th  F l o r i d i a n s  

and Fine. J u s t i c e  Shaw s t a t e d ,  

I n  F l o r i d i a n s  t h e  i n i t i a t i v e  t o  l e g a l i z e  
c a s i n o  gambling and earmark t a x  p roceeds  was 
r e l a t i v e l y  n a r r o w  f r o m  a  c o n s t i t u t i o n a l  
v i e w p o i n t .  I t  c o u l d  b e  d e s c r i b e d  as  the  
camel ' s  head u n d e r  t h e  t e n t .  By c o n t r a s t ,  t h e  
p r e s e n t  i n i t i a t i v e  i s  e x t r e m e l y  b r o a d  and 
b r i n g s  t h e  e n t i r e  camel i n t o  t h e  t e n t .  

4 4 8  So .2d  a t  9 9 7 .  I n  t h e  i n s t a n t  c a s e ,  t h e  s i m p l e  a n d  

s t r a i g h t f o r w a r d  proposed c o n s t i t u t i o n a l  r e v i s i o n  k e e p s  t h e  camel 

wholly o u t s i d e  t h e  t e n t .  

I n  J u s t i c e  S h a w l s  c o n c u r r i n g  o p i n i o n  i n  F i n e ,  h e  

encourages  t h i s  Cour t  t o  a d o p t  a s t a n d a r d  of review f o r  c i t i z e n s  

i n i t i a t i v e s  w h i c h  d i f f e r s  f r o m  t h a t  e n u n c i a t e d  i n  Weber v. 

Smathers  338 So.2d 819 (Fla. 1976) and F l o r i d i a n s  Aga ins t  Casino 

T a k e o v e r  v. L e t ' s  He lp  F l o r i d a ,  3 6 3  So.2d 337   l la. 1978) .  

J u s t i c e  Shaw c o n c l u d e d  t h a t  t h e  o n e  s u b j e c t  l i m i t a t i o n  on 

i n t i a t i v e  p e t i t i o n s  s e r v e s  two  purposes :  

( 1 )  E n s u r i n g  t h a t  i n i t i a t i v e s  a r e  
s u f f i c i e n t l y  c l e a r  s o  t h a t  t h e  r e a d e r ,  
whe the r  layman o r  judge, can unde r s t and  what  
it p u r p o r t s  t o  d o  and p e r c e i v e  i ts  l i m i t s .  



( 2 )  E n s u r i n g  t h a t  t h e r e  i s  a  l o g i c a l  a n d  
n a t u r a l  u n i t y  of pu rpose  i n  t h e  i n i t i a t i v e  s o  
t h a t  a  v o t e  f o r  o r  a g a i n s t  t h e  i n i t i a t i v e  is 
a n  u n e q u i v o c a l  e x p r e s s i o n  of  a p p r o v a l  o r  
d i s a p p r o v a l  of t h e  e n t i r e  i n i t i a t i v e .  

447 So.2d a t  997. ~ ~ ~ / ~ n i t e d  is con f iden t  t h a t ,  when t h i s  Cour t  

a p p l i e s  common s e n s e  a n a l y s i s  s u c h  a s  con ta ined  i n  J u s t i c e  

Shawls concu r r ing  opinion, it w i l l  conclude t h a t  t h e  i n i t i a t i v e  

i n  t h e  i n s t a n t  c a s e  e n s u r e s  t h a t  t h e  v o t e r  w i l l  unde r s t and  t h e  

i n t e n t  of t h e  p r o p o s a l  and unde r s t and  t h e  meaning of h i s  vote. 

With r e s p e c t  t o  t h e  i s s u e s  b e f o r e  t h i s  Court,  it is 

i n s t r u c t i v e  t o  look a l s o  t o  i ts  opinion i n  Evans v. F i res tone ,  

457 So.2d 1351  la. 1984), i n  which t h i s  Cour t  d i s cus sed  i ts 

dec i s ion  i n  Fine. Th i s  Cour t  s t a t e d ,  

F i n e  s t a n d s  f o r  t h e  a x i o m a t i c  p r o p o s i t i o n  
t h a t  enfo ld ing  d i s p a r a t e  s u b j e c t s  w i th in  t h e  
c loak of a  b road  g e n e r a l i t y  does  n o t  s a t i s f y  
t h e  s ing l e - sub jec t  requirement .  There  we h e l d  
t h a t  t h e  s i n g l e  s u b j e c t  " revenue"  encompassed 
a t  l e a s t  t h r e e  sub j ec t s .  

Id. a t  1353. The Court  con t inued  i n  p e r t i n e n t  p a r t  s t a t i n g ,  - 
The t e s t ,  a s  s e t  f o r t h  i n  F ine  is func t iona l ,  
a n d  n o t  l o c a t i o n a l ,  a n d  w h e r e  a  p r o p o s e d  
amendment changes  more t h a n  one government 
f u n c t i o n ,  it i s  c l e a r l y  m u l t i - s u b j e c t .  I n  
Fine, we found m u l t i p l i c i t y  of s u b j e c t  m a t t e r  
b e c a u s e  t h e  p roposed  amendment would have  
a f f e c t e d  s e v e r a l  l e g i s l a t i v e  func t ions .  The 
proposed amendment now b e f o r e  u s  a f f e c t s  t h e  
f u n c t i o n s  of  t h e  l e g i s l a t i v e  a n d  j u d i c i a l  
b r anches  of government. 

447 So.2d a t  1354. I n  t h e  i n s t a n t  case, t h e  proposed amendment 

c l e a r l y  a f f e c t s  o n e  l e g i s l a t i v e  f u n c t i o n ,  i . e . ,  t h e  



appropriation of funds by t h e  Legislature, some of which would 

be available fo r  appropriation because of revenues generated by 

a lottery. I t  is equally clear  t h a t  t h e  proposed amendment i n  

t h e  ins tan t  case affects  only the  functions of t he  legislat ive 

branch of government. 



CONCLUSION 

Circuit Judge J. Lewis Hall's Order denying Motion for  

Judgment  on t h e  Pleadings co r rec t ly  analyzes and app l i e s  

ex i s t ing  law t o  t h e  proposed cons t i tu t iona l  amendment t h a t  

l o t t e r i e s  may be operated by t h e  State .  The reader of the  

proposed constitutional amendment, whether layman or  judge, can 

unders tand what it does. The sole  subject contained in  the 

proposed amendment is the  establishment of a lottery, and it is 

clear and unmistakable t h a t  a vote for  the  lot tery would create 

revenues for  the  state, the  appropriation of which w i l l  be the  

province of t h e  legislature. The arguments of Appellants and 

P e t i t i o n e r s  a r e  s t r a i n e d  and hypertechnical constructions of 

t h i s  Court ' s  p r i o r  decis ions on t h i s  question. The proposed 

constitutional amendment is simple and straightforward and the  

people of Florida should be permitted an opportunity t o  exercise 

t h e i r  w i l l  i n  tha t  regard. Judge Hall's order should be affirmed 

and the  proposal and ballot summary should remain on the  ballot 

t o  be addressed by the  Florida voters in  the  November 4, 1986 

election. 
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