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STATEMENT OF THE CASE AND OF THE FACTS 

The S t a t e  of F lor ida ,  Department of Administrat ion,  F lor ida  Commission 

on Human Rela t ions  ("Commission") accepts  the  s ta tements  of the case  and of 

t he  f a c t s  a s  a r t i c u l a t e d  by the  F i r s t  D i s t r i c t  Court of Appeal i n  i ts 

opinion:  

Morrow was employed cont inuously a s  a  teacher  i n  the  
Duval County school  system from 1962 through June, 1983. 
He rece ived  tenured,  o r  cont inuing c o n t r a c t ,  s t a t u s  i n  
1965. He reached age 70 i n  September, 1981. During t h e  
1981-82 school  year ,  Morrow was informed by school  
o f f i c i a l s  t h a t  i n  view of h i s  having a t t a i n e d  t h e  age of 
70, he would be s u b j e c t  t o  the  p rov i s ions  of Sect ion 
231.031, F lor ida  S t a t u t e s ,  a t  t he  c l o s e  of t h e  school  
year.  That s e c t i o n  provides:  

231.031 Maximum age f o r  continued employment 
of i n s t r u c t i o n a l  personnel .  Notwithstanding 
t h e  provis ions  of s. 112.044, no person s h a l l  
be e n t i t l e d  t o  continued employment i n  any 
i n s t r u c t i o n a l  capac i ty  i n  t he  pub l i c  schools  of 
t h i s  s t a t e  a f t e r  the c l o s e  of the  school  year  
fo l lowing  the  d a t e  on which he a t t a i n s  70 years  
of age;  however, upon recommendation of t h e  
super in tendent ,  t he  person may be continued i n  
employment beyond such d a t e ,  s u b j e c t  t o  annual  
reappointment i n  the  manner prescr ibed  by law. 
Nothing contained he re in  s h a l l  apply t o  
employment l imi t ed  t o  s u b s t i t u t e  and part- t ime 
teaching.  

Subsequently, Morrow received an annual c o n t r a c t  f o r  t h e  
school  year 1982-83 and continued teaching  a t  Fo r re s t  
High School. I n  Apr i l ,  1983, Morrow was informed t h a t  he 
would not  r ece ive  a  c o n t r a c t  f o r  t he  ensuing 1983-84 
school  year .  

Morrow f i l e d  a  complaint with the  Human Rela t ions  
Commission a l l e g i n g  an unlawful employment p r a c t i c e  under 
Sec t ion  760.10, F lo r ida  S t a t u t e s .  He claimed t h a t  he was 
no t  continued i n  employment s o l e l y  because of h i s  age. 
The School Board d i d  no t ,  and does n o t ,  d i s p u t e  the  f a c t  
t h a t  Morrow's age was the  s o l e  f a c t o r  i n  no t  a l lowing him 
t o  cont inue teaching  i n  the Duval County school  system. 
In  f a c t ,  it i s  not  d i sputed  t h a t  Morrow c o n s i s t e n t l y  
rece ived  high performance eva lua t ions  throughout h i s  
teaching c a r e e r ,  inc luding  h i s  l a s t  year.  
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Voluntary conc i l i a t ion  having f a i l e d ,  Morrow's p e t i t i o n  
f o r  r e l i e f  was re fe r red  by the  Commission, pursuant t o  
sec t ion  120.57, F lor ida  S t a t u t e s ,  and Rule 22T-9.08(5) 
and 22T-8.16( 2 ) ,  Florida Administrative Code, t o  the 
Division of Administrative Hearings f o r  the purpose of 
conducting an evident iary  hearing and submitting a 
recommended order. 

A hearing was held before the hearing o f f i c e r  who 
subsequently submitted a recommended order f inding t h a t  
the  School Board had committed an unlawful employment 
p rac t i ce  under Section 760.10, and recommending t h a t  
Morrow be awarded back wages and b e n e f i t s  and t h a t  the  
School Board be ordered t o  evaluate  h i s  reques t  f o r  
continued employment without reference t o  h i s  age. 
Essen t i a l ly ,  the  Commissionls f i n a l  order  adopted the  
hearing o f f i c e r ' s  recommended order.  

Duval County School Board v. S ta te ,  - So. 2d - , 11  F.L.W. 1335 (F la .  1st 

DCA 1986). 

The School Board appealed the  Commissionls f i n a l  order. On June 12, 

1986, the  F i r s t  D i s t r i c t  Court of Appeal reversed,  concluding t h a t  the  

School Board has the r i g h t ,  by v i r t u e  of the  provisions of sec t ion  

231.031, Florida S t a t u t e s ,  t o  refuse  t o  r e h i r e  a  teacher on an annual 

con t rac t  on the  s o l e  b a s i s  t h a t  such teacher has reached age 70. Id., 

- So. 2d - , 1 1  F.L.W. 1335. 

The Commission moved f o r  rehearing,  which was denied on September 3, 

1986. The appe l l a t e  cour t  c e r t i f i e d  the  following i s sue  of g r e a t  public  

importance t o  t h i s  Court: "Does a county school board have the  r i g h t  by 

v i r t u e  of the  provisions of sec t ion  231.031, Florida S t a t u t e s ,  t o  refuse  t o  

r e h i r e  a  teacher on an annual con t rac t  on the  s o l e  b a s i s  t h a t  such teacher 

has reached age 70?" Id., -- So. 2d - , 1 1  F.L.W. 1901. 

Based upon the  quest ion having been c e r t i f i e d  t o  be of g r e a t  public  

importance, Morrow and the Commission f i l e d  timely appeals  t o  t h i s  Court. 

The appeals have been consolidated. 



SUMMARY OF THE ARGUMENT 

In  s e c t i o n  231.031, F lo r ida  S t a t u t e s ,  t h e  L e g i s l a t u r e  provided t h a t  no 

person s h a l l  be e n t i t l e d  t o  cont inued employment i n  any i n s t r u c t i o n a l  

c a p a c i t y  i n  t he  p u b l i c  schools  a f t e r  t h e  c l o s e  of t he  school  year  fol lowing 

t h e  d a t e  on which he a t t a i n s  70 years  of age. The i n d i v i d u a l  may, however, 

be cont inued i n  employment beyond t h a t  d a t e  s u b j e c t  t o  annual reappointment.  

The F i r s t  D i s t r i c t  Court of Appeals construed s e c t i o n  231.031, F lo r ida  

S t a t u t e s ,  no t  on ly  a s  removing the  a f f e c t e d  t eache r  from tenured o r  

cont inu ing  c o n t r a c t  s t a t u s  t o  annual c o n t r a c t  s t a t u s ,  b u t  a l s o  a s  g iv ing  t h e  

school  board through t h e  supe r in t enden t  of s choo l s  the  abso lu t e  r i g h t  t o  

te rmina te  a  t eache r  s o l e l y  because he has  reached 70 yea r s  of age. 

Such a  s t r a i n e d  read ing  of s e c t i o n  231.031 is c l e a r l y  erroneous where, 

a s  he re ,  such a c t i o n  i s  impermissible  under another  s t a t u t o r y  provis ion .  

The Human Rights  Act of 1977 e x p l i c i t l y  p r o h i b i t s  t e rmina t ions  premised upon 

age. Sec t ion  760.10, Fla .  S t a t .  

This  Court must cons t rue  s e c t i o n  231.031, F lo r ida  S t a t u t e s ,  i n  harmony 

wi th  t h e  Human Rights  Act. Sec t ions  231.031 and 760.10, F l o r i d a  S t a t u t e s ,  

can be reconc i led  by read ing  s e c t i o n  231.031 a s  provid ing  f o r  t he  automatic  

r eve r s ion  of tenured o r  cont inu ing  c o n t r a c t  t e ache r s  over  t he  age of 70 t o  

t h e  s t a t u s  of annual  c o n t r a c t  t e ache r s ,  while  s imul taneous ly  r e q u i r i n g  t h a t  

t h e  d e c i s i o n  regard ing  whether t o  reappoin t  such annual c o n t r a c t  t e ache r s  

be made i n  accordance with a l l  app l i cab l e  law. 

The c o n t r a r y  i n t e r p r e t a t i o n  c o n f l i c t s  wi th  t he  c l e a r  and unambiguous 

p r o h i b i t i o n  a g a i n s t  age-based employment d e c i s i o n s ,  v i o l a t i v e  of s e c t i o n  

760.10, F l o r i d a  S t a t u t e s .  In  t he  absence of an e q u a l l y  c l e a r  and 
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unambiguous expression of l e g i s l a t i v e  i n t e n t  t o  the cont rary ,  sec t ion  

231.031, Florida S t a t u t e s ,  should not  be construed so  a s  t o  e n t i r e l y  exempt 

a c l a s s  of individuals  from the protec t ions  of a remedial s t a t u t e .  

Should t h i s  Court be unable t o  reconci le  sec t ion  231.031 with the  Human 

Rights Act, t h e  Human Rights Act should p reva i l .  Not only is it the  most 

comprehensive s t a t e  l e g i s l a t i o n  regarding age-based employment decis ions ,  

but  a l s o  chapter  81-109, Laws of Flor ida ,  amending sec t ion  760.10(8)(b) ,  i s  

the  l a s t  c l e a r  expression of l e g i s l a t i v e  w i l l  on the subjec t .  By operat ion 

of chapter  81 -1 09, t h e  School Board i s  prohibi ted from invo lun ta r i ly  

r e t i r i n g  i ts  teachers  on the  so le  b a s i s  t h a t  such teachers  have reached 

age 70. 



A COUNTY SCHOOL BOARD DOES NOT HAVE THE RIGHT, BY VIRTUE 
OF THE PROVISIONS OF SECTION 231 .031, FLORIDA STATUTES, 
TO REFUSE TO REHIRE A TEACHER ON AN ANNUAL CONTRACT ON 
THE SOLE BASIS THAT SUCH TEACHER HAS REACHED AGE 70. 

Morrow was employed cont inuous ly  a s  a  teacher  i n  t h e  Duval County 

school  system from 1962 through June, 1983. H e  rece ived  tenured ,  o r  

cont inu ing  c o n t r a c t ,  s t a t u s  i n  1965. He reached age 70 i n  September, 1981. 

A t  t h e  c l o s e  of t h e  school  year ,  he became s u b j e c t  t o  t h e  p rov i s ions  of 

s e c t i o n  231.031, F lo r ida  S t a t u t e s ,  which provides:  

231.031 Maximum age f o r  cont inued employment of 
i n s t r u c t i o n a l  personnel .  Notwithstanding t h e  p rov i s ions  
of s. 11 2.044, no person s h a l l  be e n t i t l e d  t o  cont inued 
employment i n  any i n s t r u c t i o n a l  c a p a c i t y  i n  t h e  pub l i c  
schools  of t h i s  s t a t e  a f t e r  t h e  c l o s e  of t he  school  year  
fo l lowing  t h e  d a t e  on which he a t t a i n s  70 yea r s  of age; 
however, upon recommendation of t h e  supe r in t enden t ,  t h e  
person may be cont inued i n  employment beyond such d a t e ,  
s u b j e c t  t o  annual reappointment i n  t h e  manner p re sc r ibed  
by law. Nothing contained h e r e i n  s h a l l  apply t o  
employment l i m i t e d  t o  s u b s t i t u t e  and par t - t ime  teaching.  

Morrow rece ived  an annual  c o n t r a c t  f o r  t he  school  year  1982-83. In  

A p r i l ,  1983, Morrow was informed t h a t  he  would n o t  r ece ive  a  c o n t r a c t  f o r  

t h e  ensuing 1983-84 school  year .  

Morrow f i l e d  a  complaint with t h e  Commission on Human Rela t ions  

a l l e g i n g  an unlawful employment p r a c t i c e  under s e c t i o n  760.10, F lo r ida  

S t a t u t e s ,  c la iming  t h a t  he was n o t  cont inued i n  employment s o l e l y  because of 

h i s  age. Voluntary c o n c i l i a t i o n  having f a i l e d ,  Morrow's p e t i t i o n  f o r  r e l i e f  

was r e f e r r e d  by t h e  Commission t o  t h e  Div is ion  of Adminis t ra t ive  Hearings 

f o r  t he  purpose of conducting an e v i d e n t i a r y  hear ing  and submi t t ing  a  

recommended order .  

Af t e r  conduct ing the  e v i d e n t i a r y  hear ing ,  t h e  hear ing  o f f i c e r  found 

t h a t  d e s p i t e  Morrow's e x c e l l e n t  performance a s  evidenced by h i s  annual  



e v a l u a t i o n s ,  Morrow d i d  n o t  r ece ive  an annual  c o n t r a c t  f o r  the  1983-84 

school  year .  The hear ing  o f f i c e r  found t h a t  t h i s  d e c i s i o n  was based s o l e l y  

upon the  f a c t  t h a t  Morrow was over 70 yea r s  o ld  wi thout  any comparison 

having been made r e l a t i v e  t o  Morrow's performance wi th  t h a t  of persons 

younger than  70 yea r s  of age i n  dec id ing  who t o  employ on annual c o n t r a c t .  

Morrow v.  Duval County School Board, 7  FALR 3892, 3895 (DOAH 1984).  

The hear ing  o f f i c e r  r e j e c t e d  t h e  School Board's i n t e r p r e t a t i o n  of 

s e c t i o n  231.031, which gave the  super in tendent  abso lu t e  d i s c r e t i o n  t o  

d i smiss  t eache r s  over 70 wi thout  regard t o  s e c t i o n  760.10, F l o r i d a  S t a t u t e s .  

He reasoned t h a t  the  f i r s t  c l ause  of s e c t i o n  231.031 removes tenured,  o r  

cont inu ing  c o n t r a c t ,  s t a t u s  f o r  i n s t r u c t i o n a l  personnel  who have reached t h e  

age of 70 and t h a t  t he  second c l ause  s e t s  f o r t h  t h e  manner i n  which such 

personnel  having now l o s t  t h e i r  e n t i t l e m e n t  t o  cont inued employment may be 

considered f o r  annual appointment. 

The hear ing  o f f i c e r  i n t e r p r e t e d  t he  phrase "annual reappointment i n  t he  

manner p re sc r ibed  by law" a s  encompassing the  gene ra l  law, i nc lud ing  s e c t i o n  

760.10, F lo r ida  S t a t u t e s ,  which makes it an unlawful employment p r a c t i c e  f o r  

an employer t o  d i s cha rge  o r  f a i l  t o  h i r e  an i n d i v i d u a l  because of  age. The 

Commission's f i n a l  o rde r  adopted t h i s  i n t e r p r e t a t i o n .  Morrow v. Duval 

County School Board, 7  FALR 3885, 3387-8, 3896-9 (FCHR 1985).  

The F i r s t  D i s t r i c t  Court of  Appeal reversed.  Under a  cons t r a ined  

c o n s t r u c t i o n  of s e c t i o n  231.031, F lo r ida  S t a t u t e s ,  the  c o u r t  concluded t h a t  

t h e  phrase "annual reappointment i n  t h e  manner p re sc r ibed  by law" r e f e r s  t o  

t h e  procedura l  requirements  of  s e c t i o n  230.33(7) and n o t  t o  t he  gene ra l  law. 

I t  r e j e c t e d  t h e  Commission's conten t ion  t h a t  s e c t i o n  231.031's f i r s t  c l a u s e  

should be l im i t ed  t o  tenured ,  o r  cont inu ing  c o n t r a c t ,  s t a t u s ,  reasoning t h a t  



it is  "continued employment" t o  which the 70 year old teacher is  not 

e n t i t l e d ,  not simply tenure o r  continuing con t rac t  s t a t u s .  In so  holding, 

the  cour t  reasoned t h a t  the  same phrase, "continued employment", appeared i n  

both clauses of the  sec t ion .  

With re spec t  t o  the phrase "annual reappointment i n  the manner 

prescribed by law," t h e  Commission's broader i n t e r p r e t a t i o n  is  cons i s t en t  

with i ts  commonly understood meaning. Hunt v. Chicago and Dummy Railway 

Co., 20 I11.App. 282, 288-9 (111.App. 1986), where the cour t  s t a t ed :  - 
Among the  d e f i n i t i o n s  of the  word "prescribe" given by 
Webster, a r e  these:  "To give law; t o  d i r e c t ;  t o  d i c t a t e ;  
t o  give a s  a  guide, d i r e c t i o n  o r  r u l e  of ac t ion;"  e i t h e r  
of which is  q u i t e  a s  appl icable  t o  the  unwritten as  t o  
the  wr i t t en  law. We see ,  then, no d i f f i c u l t y  i n  
i n t e r p r e t i n g  the  c o n s t i t u t i o n a l  provision t h a t  the  
a t torney general  s h a l l  perform such d u t i e s  a s  may be 
prescribed by law, a s  meaning t h a t  he s h a l l  perform such 
d u t i e s  a s  s h a l l  be prescribed by any law, s t a t u t o r y  o r  
otherwise, by which the  d u t i e s  of the  a t to rney  general ,  
a s  t h a t  o f f i c e r  i s  known t o  our jurisprudence, a r e  
imposed and defined. 

Moreover, such i n t e r p r e t a t i o n  is  cons i s t en t  with s imi la r  phrases used 

throughout the chapter .  Compare ss. 231.07 ("punishable a s  provided by 

law") and 231.45 ( " a s  a r e  provided by law") with s. 231.36(3) ( a )  ( " a s  - 
prescribed he re in" ) .  

S imi lar ly ,  the  c o u r t ' s  reading of sec t ion  231.031 a s  providing t h a t  

teachers over 70 lose  a l l  subs tant ive  and procedural protec t ions  i s  

overbroad. Had the  Legis la ture  intended t h a t  teachers over 70 could be 

discriminated aga ins t  based on age, even a s  t o  annual con t rac t  s t a t u s ,  it 

could have s p e c i f i c a l l y  provided so,  a s  it did  when it s t a t e d  i n  sec t ion  

321.04(4) t h a t  no highway p a t r o l  o f f i c e r  s h a l l  serve beyond the  age of 62 

"any provisions of the laws of t h i s  s t a t e  t o  the cont rary  notwithstanding." 



Instead,  it sa id  a l l  such annual reappointments a re  t o  be i n  the manner s e t  

f o r t h  by law. The highway p a t r o l  provision was held v i o l a t i v e  of the  

f e d e r a l  Age Discrimination i n  Employment Act e a r l i e r  t h i s  year.  EEOC - 
v. S t a t e  of Florida,  No. 84-7039-WS (N.D.Fla. Feb. 10, 1986). 

A s  Judge Shivers pointed ou t  i n  h i s  d i s sen t ing  opinion: 

F i r s t ,  I do not  agree with my colleagues '  view t h a t  the 
phrase "annual reappointment i n  the  manner prescribed by 
law" r e f e r s  t o  the  procedural requirements of sec t ion  
230.33(7), F lor ida  S t a t u t e s ,  r a t h e r  than t o  the  
provisions of sec t ion  760.10, Florida S ta tu tes .  Assuming 
t h a t  the  phrase did r e f e r  t o  sec t ion  230.33(7) (which is  
a subsect ion of the  sec t ion  l i s t i n g  the d u t i e s  and 
r e s p o n s i b i l i t i e s  of a school super in tendent) ,  t h a t  
sec t ion  conta ins  no s t a t u t o r y  exceptions t o  age 
d iscr iminat ion .  Thus, sec t ion  760 would apply t o  h i r i n g  
under sec t ion  230.33( 7)  and it would remain 
d iscr iminatory  f o r  a superintendent  t o  refuse  t o  
recommend a teacher f o r  an annual con t rac t  pos i t ion ,  
based s o l e l y  on age. 

Second, I agree with the  Commission's r a t i o n a l e  t h a t  the 
exception t o  the  appl ica t ion  of sec t ion  112.044 app l i e s  
only t o  the  School Board's a b i l i t y  t o  remove a teacher 
from tenured s t a t u s  a f t e r  reaching age 70, bu t  t h a t  the  
d e n i a l  of annual con t rac t s  fo r  teachers over age 70, 
based s o l e l y  on age, is prohibi ted  by the  
ant i -d iscr iminat ion  language i n  sec t ion  760.10( 1 ) ( a ) .  

Duval County School Board v. S t a t e ,  - So. 2d - , 1 1  FLW 1335, 1336 (Fla.  

1st DCA 1986). 

The c o u r t ' s  r e l i a n c e  on the  r e p e t i t i o n  of the  phrase "continued 

employment" i n  the  f i r s t  and second c lause  of sec t ion  231.031 t o  support i t s  

view t h a t  it i s  continuing employment t o  which the  70 year old teacher is 

not e n t i t l e d ,  not  simply tenure o r  continuing con t rac t  s t a t u s  f a i l s  t o  

apprecia te  the  s igni f icance  of the  word "en t i t l ed . "  The f i r s t  clause 

prefaces  "continued employment" with the  word " e n t i t l e d "  ("no person s h a l l  

be e n t i t l e d  t o  continued employment"), whereas the second c lause  reads "may 



be continued." Nowhere i n  t he  second c l a u s e  does t h e  word " e n t i t l e d "  

appear.  This  phraseology d i r e c t l y  suppor t s  t h e  Commissionts i n t e r p r e t a t i o n  

t h a t  t he  f i r s t  c l ause  i s  l i m i t e d  t o  tenured,  o r  cont inu ing  c o n t r a c t ,  s t a t u s .  

Only tenured o r  cont inu ing  c o n t r a c t  t e ache r s  have e n t i t l e m e n t  t o  cont inued 

employment. Board of  Regents v. Roth, 408 U.S. 564 (1972) ;  Gainey v. School 

Board of L i b e r t y  County, 387 So.2d 1023, 1029 ( F l a .  1 s t  DCA 1980).  

A s  such, under t h e  express  language conta ined  i n  s e c t i o n  231.031, 

t e ache r s  reaching  t h e  age of 70 l o s e  t h i s  va luable  r i g h t  no twi ths tanding  

t h e  p r o t e c t i o n s  of s e c t i o n s  1 1 2.044 and by analogy, s e c t i o n  760.10. 

Cf. Housing Author i ty  of C i ty  of Sanford,  464 So.2d 1221 ( F l a .  5 t h  DCA - 
1985) . Notwithstanding t h i s  l o s s  of t enu re ,  s e c t i o n  231.031 provides  t h a t  

t e ache r s  over t h e  age of 70 a r e  t o  be considered f o r  employment on an annual  

c o n t r a c t  b a s i s  i n  t h e  same lawful  manner a s  any o t h e r  teacher .  Accordingly, 

a  school  board does no t  have t h e  r i g h t  t o  r e f u s e  t o  r e h i r e  a  t eache r  on an 

annual  c o n t r a c t  on t he  s o l e  b a s i s  t h a t  such t eache r  has  reached age 70 

because such p r a c t i c e  is exp re s s ly  p r o h i b i t e d  by s e c t i o n  760.10, F lo r ida  

S t a t u t e s .  



A. READING SECTIONS 231 -031 AND 760.10, FLORIDA 
STATUTES, I N  PAR1 MATERIA, THE COUNTY SCHOOL BOARD 
MAY NOT PREMISE ITS DECISION ON WHO TO SELECT FOR 
ANNUAL CONTRACT EMPLOYMENT ON THE AGE OF THE 
INDIVIDUAL APPLICANT. 

The F i r s t  D i s t r i c t  Court  of Appeal 's  i n t e r p r e t a t i o n  of s e c t i o n  231.031, 

F lo r ida  S t a t u t e s ,  renders  s e c t i o n  760.10, F lo r ida  S t a t u t e s ,  inoperab le  wi th  

r e s p e c t  t o  pub l i c  school  t e ache r s  who have been denied annual  reappointment 

based on age. This  read ing  igno re s  one of t h e  primary r u l e s  of s t a t u t o r y  

c o n s t r u c t i o n ;  t h a t  is ,  " t h e  du ty  of a c o u r t  t o  f i nd  f o r  appa ren t ly  

c o n f l i c t i n g  s t a t u t e s  a reasonable  f i e l d  of ope ra t i on  which may preserve  t h e  

f o r c e  and e f f e c t  of each s t a t u t e  and cause them t o  harmonize, i f  pos s ib l e ,  

by a f a i r ,  s t r ic t  o r  l i b e r a l  construct ion. ' '  Palmquist  v. Johnson, 41 S0.2d 

31 3, 316 ( F l a .  1949);  Accord Mann v. S t a t e ,  300 So.2d 666 ( F l a .  1974).  This  

i s  e s p e c i a l l y  t r u e  where, a s  he re ,  s e c t i o n s  231.031 and 760.10 r e l a t e  t o  t he  

same s u b j e c t .  Sanders v. S t a t e ,  46 So.2d 491 ( F l a .  1950) .  

The Human Rights  Act of 1977 provides  i n  p e r t i n e n t  p a r t :  

( 1 )  It  is unlawful employment p r a c t i c e  f o r  an employer: 

( a )  To d i scha rge  o r  t o  f a i l  o r  r e fuse  t o  h i r e  any 
i n d i v i d u a l ,  o r  o therwise  t o  d i s c r i m i n a t e  a g a i n s t  any 
i n d i v i d u a l  with r e s p e c t  t o  compensation, terms, 
cond i t i ons ,  o r  p r i v i l e g e s  of employment, because of such 
i n d i v i d u a l ' s  r ace ,  c o l o r ,  r e l i g i o n ,  sex ,  n a t i o n a l  o r i g i n ,  
age,  handicap, o r  m a r i t a l  s t a t u s .  

( b )  To l i m i t ,  s eg rega t e ,  o r  c l a s s i f y  employees o r  
a p p l i c a n t s  f o r  employment i n  any way which would dep r ive  
o r  tend t o  dep r ive  any i n d i v i d u a l  of employment 
o p p o r t u n i t i e s ,  o r  adverse ly  a f f e c t  any i n d i v i d u a l ' s  
s t a t u s  a s  an employee, because of such i n d i v i d u a l ' s  r ace ,  
c o l o r ,  r e l i g i o n ,  sex ,  n a t i o n a l  o r i g i n ,  age,  handicap, o r  
m a r i t a l  s t a t u s .  

( 8 )  Notwithstanding any o the r  p rov i s ion  of t h i s  s e c t i o n ,  
it is n o t  an unlawful employment p r a c t i c e  under 



ss. 760.01-760.10 f o r  an employer, employment agency, 
l a b o r  o r g a n i z a t i o n ,  o r  j o i n t  labor-management committee 
t o  : 

( a )  Take o r  f a i l  t o  t a k e  any a c t i o n  on t h e  b a s i s  of 
r e l i g i o n ,  sex ,  n a t i o n a l  o r i g i n ,  age ,  handicap,  o r  m a r i t a l  
s t a t u s  i n  t hose  c e r t a i n  i n s t a n c e s  i n  which r e l i g i o n ,  sex ,  
n a t i o n a l  o r i g i n ,  age ,  absence of  a p a r t i c u l a r  handicap,  
o r  m a r i t a l  s t a t u s  is a bona f i d e  occupa t i ona l  
q u a l i f i c a t i o n  reasonably  nece s sa ry  f o r  t h e  performance o f  
t h e  p a r t i c u l a r  employment t o  which such a c t i o n  o r  
i n a c t i o n  i s  r e l a t e d .  

( b )  Observe t h e  terms of  a bona f i d e  s e n i o r i t y  
system, a bona f i d e  employee b e n e f i t  p l a n  such a s  a 
r e t i r e m e n t ,  pens ion ,  o r  i n su rance  p l a n ,  o r  a system which 
measures e a r n i n g s  by q u a n t i t y  o r  q u a l i t y  o f  p roduc t ion ,  
which i s  n o t  des igned ,  in tended ,  o r  used t o  evade t h e  
purposes  of  ss. 760.01-760.10. However, no such employee 
b e n e f i t  p l an  o r  system which measures e a r n i n g s  s h a l l  
excuse t h e  f a i l u r e  t o  h i r e ,  and no such such  s e n i o r i t y  
system, employee b e n e f i t  p l a n ,  o r  system which measures 
e a rn ings  s h a l l  excuse t h e  i n v o l u n t a r y  r e t i r e m e n t  of any 
i n d i v i d u a l  on t he  b a s i s  of  any f a c t o r  n o t  r e l a t e d  t o  t h e  
a b i l i t y  o f  such i n d i v i d u a l  t o  perform t h e  p a r t i c u l a r  
employment f o r  which such i n d i v i d u a l  has  a p p l i e d  o r  i n  
which such  i n d i v i d u a l  i s  engaged . . . . 

@ The Commission has  c o n s i s t e n t l y  i n t e r p r e t e d  t h e  term "age" con t a ined  w i t h i n  

t h e  Human Righ ts  A c t  as encompassing any age ,  b i r t h  t o  dea th .  See Sims 

v .  Niagara Lockport  ~ n d u s t r i e s ,  Ipc., 8 FALR 3588 (FCHR 1986) ,  and cases 

c i t e d  t h e r e i n .  

Fede ra l  c o u r t s  have recognized t h a t  t h e  Age D i sc r im ina t i on  i n  

Employment A c t  w a s  n o t  in tended  t o  preempt s t a t e  l a w s  which p r o t e c t  

employees o u t s i d e  of  t h e  f e d e r a l  age  c l a s s .  See,  e.g., Simpson 

v. Providence Washington Insurance  Group, 608 F.2d 1171 ( 9 t h  C i r .  19791, 

adop t i ng  op in ion  below, 423 F.Supp. 552 ( D . A l a s .  1976) .  F l o r i d a  a long  w i th  - 
a few o t h e r  s t a t e s  have chosen t o  p rov ide  t h e i r  c i t i z e n s  w i th  p r o t e c t i o n s  

g r e a t e r  than t hose  a f fo rded  by f e d e r a l  law. E f f e c t i v e  January  1 ,  1987, 

s e c t i o n  231.031's exp re s s  p r o v i s i o n  t h a t  t e a c h e r s  who reach  age  70 w i l l  l o s e  

t enured  s t a t u s  w i l l  v i o l a t e  t h e  f e d e r a l  Age D i sc r im ina t i on  i n  Employment 



Amendments of 1986. Act of October 31, 1986, P.L. 99-592, I - S t a t .  - 
gene ra l ly  e f f e c t i v e  January 1 ,  1987 (EPD 3713-3 through 3730). The 

amendments l i f t  t he  f e d e r a l  l aw 's  c u r r e n t  age 69 c e i l i n g ,  s o  t h a t  workers 

aged 40 and o l d e r  a r e  p ro t ec t ed  from d i sc r imina t ion  on t h e  b a s i s  of age. 

The amendments a l s o  pu t  an end t o  mandatory r e t i r emen t  with c e r t a i n  

enumerated except ions.  

The Commission's i n t e r p r e t a t i o n  is  a f a i r  reading of both s t a t u t e s .  It 

g ives  e f f e c t  t o  s e c t i o n  231.031's express  language by removing tenure  f o r  

t eache r s  who a r e  70 yea r s  of age while preserv ing  the  f o r c e  of s e c t i o n s  

231.031 and 760.10 which p r o h i b i t  annual c o n t r a c t  dec i s ions  being made i n  a 

d i sc r imina to ry  and unlawful manner: 

. . . In t h i s  ca se ,  Sec t ion  231.031, F lo r ida  S t a t u t e s ,  
can be harmonized wi th  Sec t ion  760.10, F lo r ida  S t a t u t e s ,  
by reading t h e  f i r s t  c l ause  of Sec t ion  231.031, F lor ida  
S t a t u t e s ,  a s  an automatic r eve r s ion  of tenured t eache r s  
who a t t a i n  the  age of 70 t o  annual c o n t r a c t  employees and 
be reading the  second c l ause  of Sec t ion  231.031 a s  
p r e s c r i b i n g  t h e  manner f o r  annual reappointment. 

Nothing contained i n  Sec t ion  231.031, F lo r ida  S t a t u t e s ,  
i n d i c a t e s  any l e g i s l a t i v e  i n t e n t  t h a t  t he  annual 
reappointment dec i s ion  r e spec t ing  t eache r s  who have 
a t t a i n e d  the  age of 70 may be based s o l e l y  on those 
t e a c h e r s '  ages  con t r a ry  t o  t h e  Human Rights  Act of 1977. 
The s t a t u t e  r a t h e r  provides t h a t  such reappointment 
d e c i s i o n s  must be made " i n  t h e  manner prescr ibed  by law." 

Morrow v. Duval County School Board, 7 FALR 3885, 3888-9 (FCHR 1985).  

Sec t ions  231.031 and 760.10, F lor ida  S t a t u t e s ,  can be reconci led  by 

reading s e c t i o n  231.031 a s  providing f o r  t he  automatic  r eve r s ion  of tenured 

o r  cont inuing  c o n t r a c t  t eache r s  over t he  age of 70 t o  the  s t a t u s  of annual 

c o n t r a c t  t eache r s ,  while  s imultaneously r equ i r ing  t h a t  t he  d e c i s i o n  

regard ing  whether t o  reappoin t  such annual c o n t r a c t  t eache r s  be made i n  

accordance with a l l  app l i cab le  law. 



The c o n t r a r y  i n t e r p r e t a t i o n  c o n f l i c t s  with t h e  c l e a r  and unambiguous 

p r o h i b i t i o n  a g a i n s t  age-based employment d e c i s i o n s ,  v i o l a t i v e  of s e c t i o n  

760.10, F lo r ida  S t a t u t e s .  In  t h e  absence of an e q u a l l y  c l e a r  and 

unambiguous express ion  of l e g i s l a t i v e  i n t e n t  t o  the  con t r a ry ,  s e c t i o n  

231.031, F lo r ida  S t a t u t e s ,  should n o t  be construed s o  a s  t o  e n t i r e l y  exempt 

a  c l a s s  of i n d i v i d u a l s  from the  p r o t e c t i o n s  of a  remedial  s t a t u t e .  



B. I F  SECTIONS 231.031 AND 760.10, FLORIDA STATUTES, ARE 
CONSTRUED TO BE I N  IRRECONCILABLE CONFLICT, SECTION 
760.10 SHOULD PREVAIL AS THE LAST EXPRESSION OF 
LEGISLATIVE WILL OVER THE ISSUE OF FORCED RETIREMENT. 

S e c t i o n  231.031 took e f f e c t  a s  c u r r e n t l y  w r i t t e n  on October 1 ,  1980. 

ch. 80-295, Laws of  Fla . ,  ss. 7,20. Sec t i on  7 6 0 . 1 0 ( 8 ) ( b ) ,  p r e v i o u s l y  

numbered 23 .167 (8 ) (b ) ,  took e f f e c t  a s  c u r r e n t l y  w r i t t e n  one year  l a t e r  on 

October 1 ,  1981. Ch. 81-109, Laws of  Fla. ,  ss. 1 ,  2. 

The amendatory language con ta ined  i n  chap t e r  80-295 provided a u t h o r i t y  

f o r  i n s t r u c t i o n a l  pe rsonne l  p a s t  t h e  age  of  70 t o  be  con t inued  i n  employment 

i n  f u l l - t i m e  p o s i t i o n s .  The s t a t u t e  p r e v i o u s l y  au tho r i zed  employment of 

such personne l  on ly  i n  s u b s t i t u t e  o r  pa r t - t ime  p o s i t i o n s .  The amendatory 

language con t a ined  i n  chap t e r  81-109 made it an unlawful  employment p r a c t i c e  

under t h e  Human Righ ts  A c t  of 1977 f o r  employees n o t  o the rw i se  p r o t e c t e d  by 

s e c t i o n  112.044 t o  be i n v o l u n t a r i l y  r e t i r e d  on t h e  b a s i s  of age. Sec t i on  

231.031 s p e c i f i c a l l y  exempted t h e  i n v o l u n t a r y  r e t i r e m e n t  of  i n s t r u c t i o n a l  

pe rsonne l  from t h e  p r o t e c t i o n s  of  s e c t i o n  112.044. 

The e f f e c t i v e  d a t e  of  t h e  r e s p e c t i v e  p r o v i s i o n s  a s  c u r r e n t l y  w r i t t e n  

de te rmines  which p r o v i s i o n  w a s  l a s t  i n  p o i n t  of  t i m e .  See ,  e.g., S t a t e  v.  

Ross, 447 So.2d 1380, 1382 ( F l a .  4 th  DCA 1984) ,  where t h e  c o u r t  s t a t e d :  - 
F i r s t ,  s e c t i o n  775.087( 2 )  ( a )  i s  t h e  l a t t e r  promulgated 
s t a t u t e .  I t  took e f f e c t  s u b s t a n t i a l l y  as c u r r e n t l y  
w r i t t e n  on May 14, 1975 (Chapte r  75-7, Senate  b i l l  no. 
5 5 ) .  Sec t i on  397.12 f i r s t  appeared i n  s i m i l a r  form i n  
1973 and took e f f e c t  on J u l y  1 ,  1973 (Chapte r  73-350, 
House b i l l  no. 1358) .  Thus, assuming-but wi thout  
d e c i d i n g - t h a t  t h e  s t a t u t e s  c o n f l i c t ,  s e c t i o n  
775 .087 (2 ) ( a )  should  p r e v a i l  a s  t h e  l as t  exp re s s ion  of 
l e g i s l a t i v e  w i l l .  

Thus, c h a p t e r  81-109, r a t h e r  than  chap t e r  80-295, was t h e  l a s t  exp re s s ion  of 

l e g i s l a t i v e  w i l l  s i n c e  it is  t h e  later  promulgated s t a t u t e .  The f a c t  t h a t  



t h e  l e g i s l a t u r e  extended t h e  time per iod  f o r  chapter  80-295's review 

pursuant  t o  t h e  Regulatory Sunset  Act does n o t  render  it l a t e r  i n  p o i n t  of 

t ime f o r  purposes of determining l e g i s l a t i v e  i n t e n t .  Ch. 82-242, Laws of 

Fla . ,  ss. 28, 31. Cf. Drury v. Harding, 461 So.2d 104 ( F l a .  19841, where 
A 

t h e  Court s t a t e d  t h a t  when a s t a t u t e  is  repealed and then s u b s t a n t i a l l y  

reenac ted ,  i t s  ope ra t i on  is  deemed t o  be continuous and un in t e rp re t ed .  

Inasmuch a s  chap te r  81-109 was t he  l a s t  express ion  of l e g i s l a t i v e  w i l l  

i n  p o i n t  of t i m e  wi th  r e s p e c t  t o  t he  c o n f l i c t i n g  p rov i s ions  contained i n  

s e c t i o n s  231.031 and 760.10, the  language contained i n  chap te r  81 -1 09 

should p r e v a i l .  Williams v. Har t ford  Accident and Indemnity Co., 382 So.2d 

1216  la. 1980);  Askew v. Schus te r ,  331 S0.2d 297 (F lag  1976);  A1bury 

v. C i ty  of ~ a c k s o n v i l l e  Beach, 295 So.2d 297 ( F l a .  1974);  S t a t e  v. C i ty  of 

Boca Raton, 172 So.2d 230 ( F l a .  1965);  Sharer  v. ~ o t e l  Corporat ion of  - 

a America, 144 So.2d 81 3 ( F l a .  1962);  Spe ights  v. S t a t e ,  414 S0.2d 574 (Flag 

- 
1 s t  DCA 1982);  Kiese l  v. Graham, 388 So.2d 594 ( F l a .  1 s t  DCA 1980);  Mikes v *  

Ringl ing  Bros.-Barnum & Bailey,  475 So.2d 292 ( F l a .  2d DCA 1985);  I n  r e  Sepe 

421 So.2d 27 (F l a .  3d DCA 1982);  S t a t e  v. Ross, 447 So.2d 1380 ( F l a .  4 th  

DCA 1984) .  

This  Court has  recognized t h a t  " [ a ]  g e n e r a l  s t a t u t e  covering an e n t i r e  

s u b j e c t  m a t t e r ,  and man i f e s t l y  designed t o  embrace a l l  t h e  r e g u l a t i o n s  of 

t h e  s u b j e c t ,  may supersede a former s t a t u t e  covering a p o r t i o n  only  of t he  

s u b j e c t ,  when such is  t h e  mani fes t  i n t e n t  . . . ." Sparkman v. S t a t e  e x  

rel.  Bank of  Ybor C i t y ,  71 F la .  210, 228, 71 So. 34, 39 (1916) .  Moreover, 

"when the  l e g i s l a t u r e  makes a complete r e v i s i o n  of a s u b j e c t  it s e r v e s  a s  an 

implied r e p e a l  of e a r l i e r  a c t s  d e a l i n g  with t he  same s u b j e c t  un l e s s  an 



i n t e n t  t o  the  cont rary  i s  shown." 361 So.2d a t  143. Accord S t a t e  v. 

Dunmann, 427 So.2d 166 (Fla .  1983). 

In t h i s  case,  a  f a i r  reading of the  Human Rights Act of 1977, and 

s p e c i f i c a l l y  sec t ion  760 ,10(8) (b ) ,  ind ica tes  a  c l e a r  i n t e n t  t o  p r o h i b i t  age 

d iscr iminat ion  unless age is  re la t ed  t o  job performance : 

However, no such employee b e n e f i t  plan o r  system which 
measures earnings s h a l l  excuse the  f a i l u r e  t o  h i r e ,  and 
no such s e n i o r i t y  system, employee b e n e f i t  plan,  o r  
system which measures earnings s h a l l  excuse the  
involuntary ret irement of any individual  on the  b a s i s  of 
any f a c t o r  not  r e l a t ed  t o  the  a b i l i t y  of such individual  
t o  perform the  p a r t i c u l a r  employment f o r  which such 
individual  has applied o r  i n  which such individual  is  
engaged. 

Simi lar ly ,  although not  p a r t  of the  s t a t u t e ,  the  t i t l e  is  a  valuable 

a id  i n  s i f t i n g  ou t  the  l e g i s l a t i v e  i n t e n t  behind i ts  enactment. S t a t e  v. 

Webb, 398 So.2d 820, 824 (Fla .  1984). A s  p a r t  of i t s  t i t l e ,  chapter  81-109 - 
s t a t e s  t h a t  the  a c t  " p r o h i b i t [ s ]  involuntary ret irement f o r  reasons o ther  

than a b i l i t y  t o  perform a  job." On the  o the r  hand, chapter  80-295 a s  

in te rp re ted  by the  lower cour t ,  au thor izes  involuntary re t i rement  based 

s o l e l y  on age. Inasmuch a s  chapter 81-109 s p e c i f i c a l l y  p roh ib i t s  such 

age-based involuntary re t i rements ,  it has l e f t  chapter  80-295 inoperable. 

S imi lar ly ,  cour ts  i n  o ther  j u r i s d i c t i o n s  have repealed by implicat ion 

c e r t a i n  s p e c i a l  laws where l a t e r  enacted ant id iscr iminat ion  a c t s  covered the  

sub jec t  matter  of the  e a r l i e r  l e g i s l a t i o n .  For example, i n  Dolan v. School 

D i s t r i c t  # l o ,  636 P.2d 825 (Mont. 1981), a  tenured p r i n c i p a l  a t  a  Montana 

elementary school received n o t i f i c a t i o n  t h a t ,  a s  a  r e s u l t  of her being age 

65, her services  i n  the ensuing school year would cease. The p r inc ipa l  

f i l e d  a  d iscr iminat ion  complaint with the  s t a t e ' s  f a i r  employment p rac t i ces  

agency . 



The agency found t h a t  the  s t a t u t o r y  provision r e l a t i n g  t o  involuntary 

ret irement of a l l  teachers and p r inc ipa l s  upon the age of 65 was an 

exception t o  the proscr ip t ions  aga ins t  age-based d iscr iminat ion  contained i n  

the f a i r  employment p rac t i ces  law. 

Upon review, the  s t a t e  d i s t r i c t  cour t  reversed, holding t h a t  the 

ret irement provision v io la ted  the equal protec t ion  and due process c lauses  

of the  s t a t e  and fede ra l  cons t i tu t ions  and f u r t h e r  t h a t  it was repealed by 

the  subsequent enactment of the f a i r  employment p rac t i ces  law. 

The Supreme Court of Montana upheld the  d i s t r i c t  c o u r t ' s  ru l ing  on the 

ground t h a t  the  ret irement provision f o r  teachers was impliedly repealed by 

passage of the s t a t e ' s  f a i r  employment p rac t i ces  law: 

A f a i r  reading of the "Human Rights Act" ind ica tes  an 
i n t e n t i o n  t o  p r o h i b i t  age d iscr iminat ion  unless age i s  
re l a t ed  t o  job performance. A mandatory ret irement age 
could seldom, i f  ever ,  r e l a t e  t o  job performance because 
of the  v a r i a t i o n  i n  individuals .  The s t a t u t e s  a r e  
therefore  i r r econc i l ab ly  i n  c o n f l i c t  and the one l a t e r  
enacted must necessar i ly  work a repeal  of the former. 

S imi lar ly ,  i n  Longacre v. S t a t e ,  448 P.2d 832, 834 (wyo. 19681, the  

Supreme Court of Wyoming s t ruck down the  s t a t u t o r y  provision which s t a t e s ,  

"No female s h a l l  be employed as  a  bartender i n  a  room holding a r e t a i l  

l i quor  l i cense , "  reasoning t h a t  the  s t a t e ' s  f a i r  employment p r a c t i c e s  law 

proh ib i t ing  sex-based employment decisions repealed the e a r l i e r  s t a t u t e :  

The t i t l e  t o  the  Fa i r  Employment P rac t i ces  Act g ives  
every ind ica t ion  t h a t  i t s  purpose is  t o  prevent 
d iscr iminat ing  p rac t i ces  aga ins t  females i n  a l l  
employments when they a r e  q u a l i f i e d  t o  hold a pos i t ion .  
And where there  i s  a manifest l e g i s l a t i v e  i n t e n t  t h a t  a  
subsequent general  s t a t u t e  s h a l l  have universa l  
app l i ca t ion ,  it repeals  by implicat ion e a r l i e r  laws 
dea l ing  with only a small p a r t  of the same subjec t .  



If the  l e g i s l a t u r e  wishes t o  w r i t e  an except ion  i n t o  i t s  
F a i r  Employment P r a c t i c e s  Act, t o  except  bar tending  from 
t h e  p rov i s ions  of such a c t ,  it w i l l  have t o  do s o  by 
f u r t h e r  and s p e c i f i c  l e g i s l a t i v e  enactment. However, w e  
have n o t  i n  t h i s  ca se  passed upon the  ques t i on  of whether 
a law p r o h i b i t i n g  t he  employment of female ba r t ende r s  
would be c o n s t i t u t i o n a l ,  and t h a t  ques t i on  would remain. 
( C i t a t i o n s  omi t t ed ) .  

Should s e c t i o n s  231 .031 and 760.10, F lo r ida  S t a t u t e s ,  be construed t o  

be i n  i r r e c o n c i l a b l e  c o n f l i c t ,  s e c t i o n  760.10 should p r e v a i l  a s  t h e  l a s t  

express ion  l e g i s l a t i v e  w i l l  over t he  i s s u e  of forced  r e t i r emen t .  



CONCLUSION -~ - 

For the foregoing reasons, t h i s  Court should conclude t h a t  sec t ions  

231.031 and 760.10, Florida S t a t u t e s ,  read i n  p a r i  materia, p r o h i b i t  the  

School Board from refus ing t o  r e h i r e  a teacher on an annual con t rac t  merely 

because the  teacher has a t t a i n e d  the age of 70 years. In s o  holding, the  

Court should reverse the  opinion of the  F i r s t  D i s t r i c t  Court of Appeal and 

r e i n s t a t e  the order  of the  Commission. 
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