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I. READING SECTIONS 23 1  .03 1 AND 760.1 0,  FLORIDA 
STATUTES, I N  PAR1 MATERIA, THE COUNTY SCHOOL BOARD 
MAY NOT PREMISE ITS DECISION ON WHO TO SELECT FOR 
ANNUAL CONTRACT EMPLOYMENT ON THE AGE OF THE 
INDIVIDUAL APPLICANT. 

The School Board e s s e n t i a l l y  adopts  t he  F i r s t  D i s t r i c t  Court of 

Appeal ' s  i n t e r p r e t a t i o n  of s e c t i o n  231.031, F lo r ida  S t a t u t e s ,  cons t ru ing  t h e  

phrase  "no person s h a l l  be e n t i t l e d  t o  cont inued employment i n  any 

i n s t r u c t i o n a l  capac i ty  i n  t h e  pub l i c  schools  of t h i s  s t a t e  a f t e r  t h e  c l o s e  

of the  school  year  fo l lowing  the  d a t e  on which he a t t a i n s  70 yea r s  of age" 

n o t  on ly  a s  removing the  a f f e c t e d  t eache r  from tenured o r  cont inu ing  

c o n t r a c t  s t a t u s ,  b u t  a l s o  a s  g iv ing  the  School Board the  abso lu t e  r i g h t  t o  

te rmina te  a  teacher  because he has  reached 70 years  of age. School Board's 

Answer Br ie f  a t  6-12. 

The School Board 's  i n t e r p r e t a t i o n  of s e c t i o n  231.031, F lo r ida  S t a t u t e s ,  

renders  s e c t i o n  760.10, F lo r ida  S t a t u t e s ,  inoperab le  with r e s p e c t  t o  pub l i c  

school  t e ache r s  who have been denied annual  reappointment based on age. 

This  read ing  ignores  one of t he  primary r u l e s  of s t a t u t o r y  cons t ruc t ion ;  

t h a t  i s ,  " t h e  du ty  of a  c o u r t  t o  f i n d  f o r  appa ren t ly  c o n f l i c t i n g  s t a t u t e s  a  

reasonable  f i e l d  of ope ra t i on  which may p re se rve  t he  f o r c e  and e f f e c t  of 

each s t a t u t e  and cause them t o  harmonize, i f  p o s s i b l e ,  by a  f a i r ,  s t r i c t  o r  

l i b e r a l  cons t ruc t ion ."  Palmquist  v. Johnson, 41 So.2d 313, 316 ( F l a .  1949) ; 

Accord Mann v. S t a t e ,  300 So.2d 666 (F l a .  1974) .  This i s  e s p e c i a l l y  t r u e  

where, a s  here ,  s e c t i o n s  231.031 and 760.10 r e l a t e  t o  the  same s u b j e c t .  

Sanders v. S t a t e ,  46 So.2d 491 ( F l a .  1950).  

A s  evidenced by t h e  c o n s t r u c t i o n  placed on s e c t i o n  231.031, F l o r i d a  

S t a t u t e s ,  by t he  DOAH hea r ing  o f f i c e r ,  whose i n t e r p r e t a t i o n  was adopted by 

t h e  Commission, and t h e  d i s s e n t i n g  opin ion  of Judge Shivers ,  t he  p i v o t a l  



phrase i s  s u b j e c t  t o  more than  one cons t ruc t ion .  Inasmuch a s  on ly  tenured 

o r  cont inu ing  c o n t r a c t  t e ache r s  have e n t i t l e m e n t  t o  cont inued employment, it 

i s  more reasonable  t o  assume t h a t  t h e  L e g i s l a t u r e  intended t h e  phrase  t o  

o p e r a t e  a s  an automatic  r eve r s ion  of t enured  o r  cont inu ing  c o n t r a c t  t e ache r s  

over  t he  age of 70 t o  t h e  s t a t u s  of annual  c o n t r a c t  t e ache r s .  

A s  such,  t e a c h e r s  reaching  t h e  age of 70 l o s e  t h e i r  e n t i t l e m e n t  t o  

cont inued employment no twi ths tanding  the  p r o t e c t i o n s  of s e c t i o n s  1 1 2.044 

and, by analogy, s e c t i o n  760.10. Cf. Housing Authori ty  of C i ty  of Sanford - 
v.  B i l l i n g s l e a ,  464 So.2d 1221 ( F l a .  5th DCA 1985).  Notwithstanding t h i s  

l o s s  of t enu re ,  t h e  second c l a u s e  of s e c t i o n  231.031 provides  t h a t  t e a c h e r s  

over  t h e  age of 70 a r e  t o  be considered f o r  employment on an annual  c o n t r a c t  

b a s i s  i n  t h e  same l awfu l  manner a s  any o t h e r  teacher .  Accordingly, c o n t r a r y  

t o  t h e  School Board 's  con ten t ion  a t  pages 9 and 11 of i t s  Answer B r i e f ,  t h e  

r e f e r ence  t o  s e c t i o n  112.044 contained i n  t h e  f i r s t  c l a u s e  of s e c t i o n  

231.031 r e l a t e s  only t o  t h i s  l o s s  of t enu re  and i n  no way nega tes  t he  

requirement  i n  t he  second c l a u s e  t h a t  annual  reappointments be made i n  t h e  

manner p re sc r ibed  by law. 

The Commission's i n t e r p r e t a t i o n  is a f a i r  read ing  of both s t a t u t e s .  I t  

g i v e s  e f f e c t  t o  s e c t i o n  231.031's exp re s s  language by removing t enu re  f o r  

t e a c h e r s  who a r e  70 yea r s  of age while  p re se rv ing  t h e  f o r c e  of s e c t i o n s  

231.031 and 760.10 which p r o h i b i t  annual  c o n t r a c t  d e c i s i o n s  being made i n  a 

d i s c r i m i n a t o r y  and unlawful  manner: 

. . . In  t h i s  ca se ,  Sec t ion  231.031, F lo r ida  S t a t u t e s ,  
can be harnonized wi th  Sec t ion  760.10, F l o r i d a  S t a t u t e s ,  
by read ing  t h e  f i r s t  c l a u s e  of Sec t ion  231.031, F lo r ida  
S t a t u t e s ,  a s  an automatic  r eve r s ion  of tenured t eache r s  
who a t t a i n  t he  age of  70 t o  annual c o n t r a c t  employees and 
be read ing  t h e  second c l a u s e  of Sec t ion  231.031 a s  
p r e s c r i b i n g  t h e  manner f o r  annual  reappointment.  



Nothing contained i n  Sec t ion  231.031, F lo r ida  S t a t u t e s ,  
i n d i c a t e s  any l e g i s l a t i v e  i n t e n t  t h a t  t he  annual  
reappointment d e c i s i o n  r e spec t ing  t eache r s  who have 
a t t a i n e d  t h e  age of 70 may be based s o l e l y  on those  
t e a c h e r s '  ages  c o n t r a r y  t o  t h e  Human Rights  Act of 1977. 
The s t a t u t e  r a t h e r  provides  t h a t  such reappointment 
d e c i s i o n s  must be made " i n  t h e  manner p re sc r ibed  by law." 

Morrow v. Duval County School Board, 7  FALR 3885, 3888-9 (FCHR 1985).  

The School Boards' i n t e r p r e t a t i o n  c o n f l i c t s  with t he  c l e a r  and 

unambiguous p r o h i b i t i o n  a g a i n s t  age-based employment d e c i s i o n s ,  v i o l a t i v e  of 

s e c t i o n  760.10, F lo r ida  S t a t u t e s .  I n  t he  absence of an e q u a l l y  c l e a r  and 

unambiguous express ion  of l e g i s l a t i v e  i n t e n t  t o  t he  con t r a ry ,  s e c t i o n  

231.031, F l o r i d a  S t a t u t e s ,  should n o t  be construed s o  a s  t o  e n t i r e l y  exempt 

a  c l a s s  of i n d i v i d u a l s  from t h e  p r o t e c t i o n s  of a  remedial  s t a t u t e .  



11. IF  SECTIONS 231.031 AND 760.10, FLORIDA STATUTES, 
ARE CONSTRUED TO BE I N  IRRECONCILABLE CONFLICT, 
SECTION 760.10 SHOULD PREVAIL AS THE LAST EXPRESSION 
OF LEGISLATIVE WILL OVER THE ISSUE OF FORCED 
RETIREMENT. 

The School Board contends t h a t  i f  s e c t i o n s  231.031 and 760.10, F lo r ida  

S t a t u t e s ,  a r e  i n  i r r e c o n c i l a b l e  c o n f l i c t ,  s e c t i o n  231.031 should t a k e  

precedence over  s e c t i o n  760.10 a s  t he  l a t e s t  and more s p e c i f i c  l e g i s l a t i v e  

express ion .  School Board's Answer Brief  a t  pages 12-18. 

The e f f e c t i v e  d a t e  of the  r e s p e c t i v e  p rov i s ions  a s  c u r r e n t l y  w r i t t e n  

determines which p rov i s ion  was l a s t  i n  p o i n t  of time. See, e.g., S t a t e  v. 

Ross, 447 So.2d 1380, 1382 ( F l a .  4 th  DCA 1984).  In  p a r t s  here  p e r t i n e n t ,  -- 
s e c t i o n  231.031 took e f f e c t  a s  c u r r e n t l y  w r i t t e n  on October 1 ,  1980. 

Ch. 80-295, Laws of Fla . ,  ss. 7.20. Sec t ion  760.10, p rev ious ly  numbered 

23.167, took e f f e c t  as c u r r e n t l y  w r i t t e n  one year  l a t e r  on October 1 ,  1981. 

Ch. 81 -1 09, Laws of Fla. ,  ss . 1 , 2. Thus, chap te r  81 -1 09, r a t h e r  than 

chap te r  80-295, was t h e  l a s t  express ion  of l e g i s l a t i v e  w i l l  s i n c e  it i s  t h e  

l a t e r  promulgated s t a t u t e .  

Chapter 78-49, Laws of F lo r ida ,  au thor ized  the  i nvo lun ta ry  r e t i r emen t  

of employees n o t  covered by s e c t i o n  112.044, pursuant  t o  bona f i d e  s e n i o r i t y  

systems o r  employee b e n e f i t  p lans  i f  such r e t i r emen t  was n o t  o therwise  

unlawful under f e d e r a l  l a w .  Three yea r s  l a t e r ,  t h e  L e g i s l a t u r e  d e l e t e d  t h i s  

s t a t u t o r y  except ion  from the  gene ra l  p r o h i b i t i o n  a g a i n s t  age-based 

employment d e c i s i o n s  and s p e c i f i c a l l y  made it unlawful t o  i n v o l u n t a r i l y  

r e t i r e  any i n d i v i d u a l  f o r  reasons o t h e r  than  a b i l i t y  t o  perform t h e  job. 

Chapter 81 -1 09, Laws of F la .  

Subsequent t o  t h e  1978 amendment b u t  p r i o r  t o  t he  1981 amendment, 

s e c t i o n  231.031 was amended t o  read a s  it is  c u r r e n t l y  w r i t t e n .  The School 

- 4 -  



Board a s s e r t s  t h a t  s e c t i o n  231.031 permits  " d i s t r i c t  school boards t o  do 

t h a t  which would otherwise be prohib i ted- to  d iscont inue  the  employment of a 

teacher  s o l e l y  because the  teacher  a t t a i n s  70 years  of age." School Board's 

Answer Brief a t  page 17. 

The L e g i s l a t u r e ' s  removal of the  l a s t  v e s t i g e  of sanct ioned age-based 

forced r e t i r emen t  i n  i t s  most comprehensive an t id i sc r imina t ion  s t a t u t e  is  an 

unequivocal expression on l e g i s l a t i v e  i n t e n t  t h a t  such forced r e t i r emen t  is  

unlawful.  This is  e s p e c i a l l y  t r u e  where, a s  here ,  t h e  Leg i s l a tu re  extended 

t h e  p ro tec t ions  a g a i n s t  age-based employment dec i s ions  f a r  beyond t h a t  

requi red  by f e d e r a l  law. 

Should s e c t i o n s  231.031 and 760.10, F lor ida  S t a t u t e s ,  be construed t o  

be i n  i r r e c o n c i l a b l e  c o n f l i c t ,  s e c t i o n  760.10 should p r e v a i l  a s  t he  

mani fes t  l e g i s l a t i v e  i n t e n t  t h a t  forced re t i rement  f o r  reasons unre la ted  t o  

performance is unlawful.  
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