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PREFACE 

The fol lowing r e f e rence  words and symbols w i l l  be used 

throughout  t h i s  b r i e f :  

"Claimant" w i l l  d e s i g n a t e ,  Appel lan t ,  Joanna W. Cassady. 

" Brtployer" w i l l  d e s i g n a t e ,  Appel lee ,  United S t a t e s  

P o s t a l  Se rv i ce .  

"Commission" w i l l  d e s i g n a t e  Appel lee ,  Unemployment 

Appeals Commission. 

"Div is ion"  w i l l  d e s i g n a t e  Divis ion o f  Unemployment 

Compensation. 

" F l o r i d a  S t a t u t e s "  u n l e s s  o the rwi se  i n d i c a t e d  w i l l  

d e s i g n a t e  F l o r i d a  S t a t u t e s  (1985) .  

" R" w i l l  d e s i g n a t e  t h e  Record. 



STATEMENTS OF THE CASE AND THE FACTS 

Respondent Joanna Cassady f i l e d  a  claim for unemployment 

compensation benef i t s  on December 13, 1983. 1 She was 

i n i t i a l l y  determined qual i f ied for  benef i t s .  (R.9).  Her 

former employer protested the claim. ( ~ . 1 3 ) .  As a  r e s u l t  of 

t he  new information received, Cassady was determined 

d isqua l i f ied .  (R.14). A s  a  r e su l t  of the  disqual i f icat ion 

decision,  an overpayment determination was issued. ( R . 1 5 ) .  

Cassady timely appealed the determination and a  formal 

administrative hearing was held.  (R.18-296). The hearing 

o f f i c e r  upheld the overpayment determination and further held 

t h a t  recovery of it could not be waived. (R.314-18). 

Cassady timely appealed the hearing o f f i c e r ' s  decision.  

(R.319). On appeal the  Unemployment Appeals Commission 

affirmed the  hearing o f f i c e r ' s  decision.  (R.30). 

Cassady appealed the Commission's order t o  the Third 

Di s t r i c t  Court of Appeal. (R.321). The Third Dis t r ic t  

Court of Appeal reversed the Commission's order and c e r t i f i e d  

t h a t  i t s  decision expressly and d i r e c t l y  confl icted with 

Sheppard v. Sta te  Department of Labor and !&nployment Security, 

442 So.2d 1114 (F la .  4th DCA 1983). (R.324). 

The Commission timely invoked the  c o u r t ' s  discret ionary 

jur isdic t ion under Florida Rule of Appellate Procedure 

9.030(a) ( 2 )  ( A )  ( i v ) .  



SUMMARY OF ARGUMENT 

Unemployment compensation overpayments occur when 

i n i t i a l  determinations favorable t o  claimants are  reversed. 

Section 443.151(6)(b),  Florida Sta tutes  (1983), requires 

rec ip ien ts  of overpayments t o  repay them. The Division of 

Unemployment Compensation, a t  i t s  d i sc re t ion ,  may demand 

d i r e c t  repayment of the  overpayment or may recover it by 

recouping it from future benef i ts  t h a t  may become avai lable  

t o  the  overpayment rec ip ien t .  - Id.  Section 443.151(6)(c) ,  

provides t h a t  the  Division of Unemployment Compensation 

cannot recover overpayments by recoupment from future  

benef i t s  when ce r t a in  circumstances a re  present .  No similar 

provision i s  contained i n  the  s t a t u t e  which would permit 

waiver of recovery of the  overpayment a l together .  

Sagaert v. Sta te  Department of Labor and Rnployment 

Securi ty,  418 So.2d 1228 (F la .  3d DCA 1982), the  Third - 

Dis t r i c t  Court of Appeal held t h a t  the  s t a tu to ry  scheme was 

i l l o g i c a l  and absurd and refused t o  follow it.  The court  

held t h a t  t he  Division must completely waive recovery of 

overpayments when attendant circumstances preclude recoupment 

of the  overpayment from benef i ts  which might become avai lable  

t o  the  recipient  of the  overpayment. 

I n  Sheppard v. Sta te  Department of Labor and Rnployment 

Security, 442 So.2d 1114 (F la .  4th DCA 1983), the  Fourth 

Di s t r i c t  Court of Appeal expressly disagreed with Sagaert and 



h e l d  t h a t  the  T h i r d  D i s t r i c t  exceeded i t s  a u t h o r i t y  by  

j u d i c i a l l y  amending the  s t a t u t e .  The Second ~ i s t r i c t  jo ined  

the  F o u r t h  D i s t r i c t  i n  Sheppard v .  Unemployment Appeals  

Commission, 492 So.2d 827 ( F l a .  2d DCA 1 9 8 6 ) .  - 

The T h i r d  D i s t r i c t  Cour t  o f  Appeal f o l l o w e d  S a g a e r t  

i n  Garcia v .  Department  o f  Labor and Bnployment S e c u r i t y ,  426 

So.2d 1171  ( F l a .  3rd  DCA 1 9 8 3 ) .  I n  Comer v .  S t a t e  

Unemployment Appeals  Commission, 481  So.2d 67 ( F l a .  3rd  DCA - 
1 9 8 5 ) ,  and  Renelus  v .  F l o r i d a  Unemployment Appeals  Commission, 

448 So.2d 629 ( F l a .  3rd  DCA 1 9 8 6 ) ,  the  T h i r d  D i s t r i c t  

C o u r t  o f  Appeal r e a f f i r m e d  S a g a e r t  and Garcia and c e r t i f i e d  

i t s  d e c i s i o n s  as e x p r e s s l y  and d i r e c t l y  c o n f l i c t i n g  w i t h  

Sheppard .  Those cases are p r e s e n t l y  pend ing  b e f o r e  the 

C o u r t  (case Nos. 69,462 and 6 8 , 4 4 2 ) .  

The f o l l o w i n g  d i s c u s s i o n  w i l l  d e m o n s t r a t e  tha t  the 

F o u r t h  D i s t r i c t  Cour t  o f  Appeal c o r r e c t l y  o b s e r v e d  t ha t  the 

s t a t u t e  d o e s  n o t  p r o v i d e  f o r  o u t r i g h t  w a i v e r  o f  r e c o v e r y  o f  

overpayments  and such  r e l i e f  c a n n o t  c o n s t i t u t i o n a l l y  be 

l e g i s l a t e d  b y  the  c o u r t s  o f  the  S t a t e  o f  F l o r i d a .  T h e  

d e c i s i o n s  o f  the  T h i r d  D i s t r i c t  Cour t  o f  Appeal h o l d i n g  t o  

the  c o n t r a r y  must  be o v e r t u r n e d .  The d e c i s i o n  under  r e v i e w  

h e r e  must  be r e v e r s e d .  



ARGUMENT 

ISSUE I 

SECTION 443.151 ( 6  ) , FLORIDA STATUTES 
(1983) ,  DOES NOT PROVIDE FOR WAIVER OF 
RECOVERY OF UNEMPLOYMENT COMPENSATION 
OVERPAYMENTS. 

The unemployment compensation program i s  a coope ra t ive  

f e d e r a l - s t a t e  e f f o r t  t o  provide f i n a n c i a l  a s s i s t a n c e  t o  

c e r t a i n  unemployed workers. Federa l  r e g u l a t i o n s  r e q u i r e  

prompt payment of b e n e f i t s  t o  e l i g i b l e  a p p l i c a n t s .  20 C.F.R. 

$640.5 (1980) .  The s t a t e s  cannot suspend payment of b e n e f i t s  

pending t h e  outcome of appeal  proceedings .  C a l i f o r n i a  

Department of Human Resources Development v. Java ,  402 U.S. 

121 (1971) ;  42 U.S.C. $ 5 0 3 ( b ) ( 2 ) .  Accordingly,  Sec t ion  

4 4 3 . 1 5 1 ( 5 ) ( a ) ,  F l o r i d a  S t a t u t e s  (1983) ,  p rov ides :  

( 5 )  PAYMENT OF BENEFIT. -- 
( a )  B e n e f i t s  s h a l l  be promptly pa id  

i n  accordance wi th  a de te rmina t ion  o r  
r ede t e rmina t ion  r e g a r d l e s s  of any appeal  
o r  pending appea l .  

Overpayments i n e v i t a b l y  r e s u l t  when i n i t i a l  de te rmina t ions  

f avo rab le  t o  c la imants  a r e  over turned .  

The l i a b i l i t y  of overpayment r e c i p i e n t s  t o  make 

r e s t i t u t i o n  i n  nonfraudulent  cases  i s  found a t  Sec t ion  

443.151 ( 6 )  ( b )  , F l o r i d a  S t a t u t e s  (1983 ) : 

( b )  I f  any person,  o t h e r  than  by 
reason  of h i s  f r aud ,  has rece ived  any sum 



as  benef i ts  under t h i s  chapter t o  which, 
under a  redetermination or decision 
pursuant t o  t h i s  section,  he has been 
found not en t i t l ed ,  he sha l l  be l i ab le  t o  
repay such sum t o  the division for and on 
behalf of the t r u s t  fund o r ,  i n  the 
discret ion of the division,  sha l l  have 
such sum deducted from any future 
benef i ts  payable t o  him under t h i s  
chapter. No such recovery or recoupment 
of such sum may be effected a f t e r  two 
years from the date of such redetermi- 
nation or decision. 

The provision does not permit the Division t o  waive recovery 

of overpayments. Section 443.151(6)(d), Florida Statutes 

(1983), authorizes the Division t o  resor t  t o  c i v i l  action t o  

recover overpayments. 

The s t a tu te  a lso permits the Division, a t  i t s  

discret ion,  t o  recover the overpayment by recouping it from 

future benefi ts  t o  which an overpaid claimant may become 

en t i t l ed .  When the Division e lec ts  t o  recover the 

overpayment by recoupment from future benef i ts ,  Section 

443.151(6)(c),  Florida Statutes (1983), provides: 

( c )  No recoupment from future 
benef i ts  sha l l  be had i f  such sum was 
received by such person without f a u l t  on 
h i s  par t  and such recoupment would defeat 
the purpose of t h i s  chapter or would be 
against equity and good conscience. 

I n  Sagaert the Third Dist r ic t  Court of Appeal refused 

t o  apply the s t a t u t e  as writ ten.  The court s ta ted:  

We can discern no logical  reason for 
granting the Section 443.151(6)(c),  
supra, defenses of s ta tutory purpose and 
equity and good conscience t o  someone who 



w i l l  s t i l l  be receiving benef i t s ,  while 
withholding these defenses from someone 
whose benef i t s  are  terminated and who i s  
required t o  repay sums t o  the  Division. 
( footnotes omitted) . 

418 So.2d a t  1230. The court fur ther  held t h a t  the s t a t u t e  

a s  writ ten would create  "an i l l o g i c a l  o r  absurd r e s u l t . "  - Id. 

The court did not s t r i k e  the s t a t u t e  as  unconsti tut ional .  

In Sheppard, the  Fourth Dis t r ic t  Court of Appeal 

c r i t i c i z e d  the Sagaert opinion as follows: 

We respectful ly  believe the  foregoing 
in te rpre ta t ion  i s  an inappropriate 
invasion by the judiciary i n t o  the  
l e g i s l a t i v e  arena, contrary t o  the  
const i tu t ional  mandate which separates 
the  two respective governmental powers. 
The language in  paragraph ( b )  does not 
compel the division t o  exercise i t s  
d i sc re t ion  by seeking recoupment rather 
than repayment. I t  p la in ly  enables the 
divis ion t o  proceed with e f f o r t s  t o  
e f f e c t  payment o r ,  in  the  a l t e rna t ive ,  
deduct sums already received from future 
benef i t s  which may become avai lable .  

442 So.2d a t  1116. The Sheppard court noted t h a t  i t s  opinion 

d i r e c t l y  confl icted with Sagaert. 

In Comer and Renelus the Third Di s t r i c t  Court of Appeal 

reaffirmed i t s  decision in  Sagaert and c e r t i f i e d  i t s  decisions 

a s  expressly and d i r e c t l y  conf l ic t ing with Sheppard. The 

Third Di s t r i c t  followed the same course i n  t h i s  case. 

The decision of the Fourth Di s t r i c t  Court of Appeal in 

Sheppard i s  consistent  with the fundamental pr inciple  of --- 

American jurisprudence tha t  the  making, amending, and 



r e p e a l i n g  o f  l a w s  a r e  m a t t e r s  e x c l u s i v e l y  d e l e g a t e d  t o  t h e  

l e g i s l a t i v e  b ranch  and canno t  c o n s t i t u t i o n a l l y  be assumed 

by t h e  j u d i c i a l  b ranch  o f  government.  I n  F l a g l e r  v. F l a g l e r ,  

94 So.2d 592  l la. 1 9 5 7 ) ,  t h e  F l o r i d a  Supreme Cour t  reviewed 

a d e c i s i o n  of  a lower c o u r t  which r e f u s e d  t o  f o l l o w  a l a w  

a l l o w i n g  a  wea l thy  p a r e n t  t o  d i s i n h e r i t  a p e n n i l e s s  minor 

c h i l d .  The c o u r t  s t a t e d :  

[We] canno t  a g r e e  t h a t  c o u r t s  of e q u i t y  
have  any r i g h t  o r  power under  t h e  l a w  of  
F l o r i d a  t o  i s s u e  such  o r d e r  as it 
c o n s i d e r s  t o  be i n  t h e  b e s t  i n t e r e s t  of 
" s o c i a l  j u s t i c e "  a t  t h e  p a r t i c u l a r  moment 
w i t h o u t  r e g a r d  t o  e s t a b l i s h e d  l a w .  T h i s  
c o u r t  h a s  no a u t h o r i t y  t o  change t h e  l a w  
s imply  because  t h e  law seems t o  u s  t o  be 
i n a d e q u a t e  i n  some p a r t i c u l a r  c a s e .  

I d .  a t  594. - 

The same p r o p o s i t i o n  was h e l d  a p p l i c a b l e  when t h e  p a r t y  

burdened by t h e  l e g i s l a t i v e  a c t  w a s  a m u n i c i p a l i t y .  I n  S t a t e  

v .  F o r t  P i e r c e ,  88 So.2d 135 ( F l a .  1 9 5 6 ) ,  t h e  c o u r t  h e l d ,  

I t  is  no t  t h e  p r o v i n c e  of  t h i s  c o u r t  t o  
r e w r i t e  t h e  a c t s  of  t h e  L e g i s l a t u r e .  
R e l i e f  f rom r e s t r i c t i v e  p r o v i s i o n s  must 
n e c e s s a r i l y  come from t h e  l e g i s l a t i v e  
r a t h e r  t h a n  t h e  j u d i c i a l  b ranch  of  t h e  
government.  

I d .  a t  137.  

The r a t i o n a l e  u n d e r l y i n g  t h e  F l o r i d a  Supreme C o u r t ' s  

r e f u s a l  t o  t o l e r a t e  j u d i c i a l  encroachment i n t o  l e g i s l a t i v e  

m a t t e r s  w a s  most s t r o n g l y  e x p r e s s e d  i n  Pepper  v. Pepper ,  66 

So.2d 280 ( F l a .  1 9 5 3 ) :  



The t endency  t o  r e a c h  o u t  and g r a s p  f o r  
power i n  t h e  s p h e r e  of governmenta l  
a c t i v i t y ;  f o r  one b ranch  of  Government t o  
e n c r o a c h  upon, o r  a b s o r b ,  t h e  powers of  
a n o t h e r ,  i s  the  means by which f r e e  
governments  are d e s t r o y e d .  * * * I t  i s  
the  d u t y  of  the J u d i c i a l  Department ,  more 
t h a n  any o t h e r ,  t o  m a i n t a i n  and p r e s e r v e  
t h o s e  p r o v i s i o n s  of  the o r g a n i c  law f o r  
t he  s e p a r a t i o n  of  t h e  t h r e e  g r e a t  
d e p a r t m e n t s  o f  Government. 

I d .  a t  284. 

C o n t r a r y  t o  the d o c t r i n e  of  s e p a r a t i o n  o f  governmenta l  

powers,  the  T h i r d  D i s t r i c t  Cour t  of  Appeal j u d i c i a l l y  amended 

S e c t i o n  4 4 3 . 1 5 1 ( 6 ) ( c ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  The T h i r d  

D i s t r i c t  ' s j u d i c i a l  d e c r e e  w a s  not  based  upon any p r o v i s i o n  

o f  the  Uni ted  S t a t e s  C o n s t i t u t i o n  o r  the C o n s t i t u t i o n  of  the 

S t a t e  o f  F l o r i d a .  I t  w a s  based  upon sheer j u d i c i a l  power. 

Such u n a u t h o r i z e d  e x e r c i s e  of  j u d i c i a l  power canno t  be  l e f t  

u n r e s t r a i n e d .  I t  must b e  quashed.  



ARGUMENT 

ISSUE I1 

SECTION 443.151(6) ,  FLORIDA STATUTES 
( 1 9 8 3 ) ,  DOES NOT VIOLATE THE SUPREMACY 
CLAUSE OF THE U N I T E D  STATES CONSTITUTION. 

I t  h a s  been argued t h a t  paragraph ( c )  o f  t h e  s t a t u t e  i s  

preempted by f e d e r a l  law. A r t i c l e  6 ,  Sec t ion  2  of  t h e  

United S t a t e s  C o n s t i t u t i o n  p r o h i b i t s  t h e  s t a t e s  from 

enac t ing  l e g i s l a t i o n  which i s  repugnant t o  laws enacted by 

Congress. McCulloch v .  Maryland, 4  Wheat. 316, 436 (1819) .  

I n  o r d e r  f o r  a  s t a t e  law t o  be  preempted by a  f e d e r a l  law, 

however, t h e r e  must be  a  d i r e c t  and p o s i t i v e  c o n f l i c t  between 

t h e  two t h a t  p reven t s  them from be ing  r econc i l ed .  S l i g h  v .  

Kirkwood, 65 F l a .  123, 61 So. 185, a f f ' d  237 U.S. 52 (1913) .  

To c r e a t e  such a  c o n f l i c t ,  t h e  s t a t e  law and t h e  f e d e r a l  law 

must add res s  t h e  same s u b j e c t  m a t t e r .  I t  i s  no t  s u f f i c i e n t  

t h a t  t h e y  add res s  s i m i l a r  s u b j e c t s  . - I d .  

Sec t ion  4 4 3 . 1 5 1 ( 6 ) ( c ) ,  F l o r i d a  S t a t u t e s ,  i s  not  

preempted by T i t l e  11, Sec t ion  204 o f  t h e  S o c i a l  Secu r i t y  

Act (42  U.S.C. $404) .  The s u b j e c t  m a t t e r  o f  T i t l e  I1 o f  t h e  

S o c i a l  S e c u r i t y  Act i s  r e f l e c t e d  by i t s  t i t l e :  "Federa l  

Old-Age, Su rv ivo r s ,  and D i s a b i l i t y  Insurance Bene f i t s . "  

T i t l e  I1 h a s  no a p p l i c a t i o n  t o  t h e  unemployment compensation 

in su rance  program. Sec t ion  204 o f  T i t l e  I f  does  no t  app ly  

t o  a l l  g e n e r a l  we l f a re  b e n e f i t  programs conta ined  i n  t h e  

S o c i a l  S e c u r i t y  Act.  By i t s  own te rms ,  t h e  p rov i s ion  is  



a p p l i c a b l e  o n l y  t o  pe r sons  r e c e i v i n g  overpayments under T i t l e  

T i t l e  I11 (42 U.S.C. $9501-03), T i t l e  I X  (42 U.S.C. 

$$1101-1109), and T i t l e  X I 1  (42 U.S.C. 991321-24) o f  t h e  

S o c i a l  S e c u r i t y  Act and Chapter  23 o f  t h e  I n t e r n a l  Revenue 

Code (26  U.S.C. $$3301-11) a r e  the  f e d e r a l  laws governing 

unemployment compensation,  none o f  which a d d r e s s  t h e  q u e s t i o n  

o f  overpayments.  Such a  p r o v i s i o n  was neces sa ry  f o r  t h e  

Old-Age, Su rv ivo r s ,  and D i s a b i l i t y  Insurance  B e n e f i t s  Program 

because  t h e  program i s  admin is te red  e x c l u s i v e l y  by t h e  

f e d e r a l  government. I n  c o n t r a s t ,  a d m i n i s t r a t i o n  o f  the  

unemployment compensation programs h a s  been d e l e g a t e d  by 

Congress t o  the  s t a t e s .  I n  New York Telephone Company v .  N e w  

York S t a t e  Department o f  Labor, 440 U.S. 519 (1979 ) ,  the  

Supreme Court  h e l d :  

The voluminous h i s t o r y  o f  the  S o c i a l  
S e c u r i t y  Act made it abundant ly  c l e a r  
t h a t  Congress i n t ended  t h a t  the  s e v e r a l  
S t a t e s  t o  have broad freedom i n  s e t t i n g  
up the  t y p e s  o f  unemployment compensation 
t h a t  t h e y  wish.  W e  f u r t h e r  no ted  t h a t  
when Congress wished t o  impose o r  f o r b i d  
a  c o n d i t i o n  o f  compensation,  it d i d  so  
e x p l i c i t l y ;  t h e  absence o f  such an  
e x p l i c i t  c o n d i t i o n  was t h e r e f o r e  accep ted  
a s  a  s t r o n g  i n d i c a t i o n  t h a t  Congress d i d  
n o t  i n t e n d  t o  r e s t r i c t  the  S t a t e s '  
freedom t o  l e g i s l a t e  i n  t h i s  a r e a .  
( f o o t n o t e s  o m i t t e d )  . 

I d .  a t  537-38. 
P 

Since  t h e  i s s u e  i s  governed by s t a t u t o r y ,  n o t  common law, 

a n  e x h a u s t i v e  su rvey  and a n a l y s i s  o f  how the  o t h e r  s t a t e s '  



unemployment compensat ion programs a d d r e s s  t h e  overpayment 

i s s u e  would n o t  b e  p r o f i t a b l e .  A random sampl ing  o f  o t h e r  

j u r i s d i c t i o n s  does  d e m o n s t r a t e ,  however,  t h a t  t h e  l e g i s l a t u r e s  

of  t h e  v a r i o u s  s t a t e s  have  adop ted  a  v a r i e t y  of  approaches  t o  

t h e  i s s u e .  For  example, where,  as i s  t r u e  i n  t h e s e  c a s e s ,  

f r a u d  i s  n o t  p r e s e n t ,  L o u i s i a n a  v e s t s  a lmos t  u n b r i d l e d  

d i s c r e t i o n  i n  i t s  agency t o  waive overpayments .  La. Rev. 

S t a t .  $ 1 7 1 3 ( c ) .  M a i n e ' s  s t a t u t e  p e r m i t s  wa ive r  i f  t h e  

r e c i p i e n t  o f  t h e  overpayment is  w i t h o u t  f a u l t  and r e c o v e r y  

would d e f e a t  t h e  p u r p o s e  of t h e  s t a t u t e  o r  would be a g a i n s t  

e q u i t y  and good c o n s c i e n c e .  Me. Rev. S t a t . ,  T i t .  26, 

$ 1 0 5 1 ( 5 ) .  . Ohio p e r m i t s  waiver  o n l y  i n  t h o s e  i n s t a n c e s  where 

t h e  overpayment is t h e  r e s u l t  of t h e  a g e n c y ' s  c o r r e c t i o n  of  a 

t y p o g r a p h i c a l  e r r o r  i n  t h e  o r i g i n a l  d e t e r m i n a t i o n  a l l o w i n g  

b e n e f i t s .  Ohio Rev. Code $4141.35 (B) (1 ) (1969) .  Kentucky 

and Sou th  C a r o l i n a  s t a t u t e s  c o n t a i n  no overpayment wa ive r  

p r o v i s i o n s .  Ky. Rev. S t a t .  $341.415; S.C. Code $41-41-40. 

These  p r o v i s i o n s  of  o t h e r  s t a t e s  a r e  no t  c i t e d  f o r  t h e  

p r o p o s i t i o n  t h a t  F l o r i d a ' s  s t a t u t e  r e p r e s e n t s  e i t h e r  t h e  

m a j o r i t y  o r  t h e  m i n o r i t y  view on t h e  s u b j e c t .  I f  

c o n s t i t u t i o n a l l y  p e r m i s s a b l e ,  t h e  F l o r i d a  L e g i s l a t u r e ' s  

approach t o  t h e  problem must be upheld  even i f  it p l a c e s  t h e  

S t a t e  of  F l o r i d a  i n  a m i n o r i t y  of  one.  The v a r i e t y  of  

t r e a t m e n t s  o f  t h e  i s s u e  by t h e  v a r i o u s  j u r i s d i c t i o n s  does 

d e m o n s t r a t e ,  however,  t h a t  Congress  h a s  no t  d e c r e e d  a uni form 



na t iona l  treatment of the  subjec t  and thereby preempted the  

s t a t e s  from adopting t h e i r  own so lu t ions .  



ARGUMENT 

ISSUE I11 

SECTION 4 4 3 . 1 5 1 ( 6 ) ,  FLORIDA STATUTES 
( 1 9 8 3 ) ,  DOES NOT VIOLATE THE EQUAL 
PROTECTION CLAUSES OF THE U N I T E D  STATES 
CONSTITUTION AND THE FLORIDA 
CONSTITUTION. 

I t  h a s  been  a rgued  b e f o r e  t h e  T h i r d  D i s t r i c t  Cour t  o f  

Appeal t h a t  t h e r e  i s  no r a t i o n a l  basis  f o r  S e c t i o n  4 4 3 . 1 5 1 ( 6 ) .  

I n  F l o r i d a  High School  A c t i v i t y  A s s o c i a t i o n ,  I n c  . v  . Thomas, 

434 So.2d 306 ( F l a .  1 9 8 3 ) ,  t h e  Supreme Cour t  o f  F l o r i d a  h e l d :  

Under a  " r a t i o n a l  b a s i s "  s t a n d a r d  o f  
r e v i e w  a c o u r t  shou ld  i n q u i r e  o n l y  
whether  it i s  c o n c e i v a b l e  t h a t  t h e  
r e g u l a t o r y  c l a s s i f i c a t i o n  bears some 
r a t i o n a l  r e l a t i o n s h i p  t o  a l e g i t i m a t e  
s t a t e  purpose .  * * * The burden i s  
on  t h e  p a r t y  c h a l l e n g i n g  t h e  s t a t u t e  o r  
r e g u l a t i o n  t o  show t h a t  t h e r e  i s  no 
c o n c e i v a b l e ,  f a c t u a l  p r e d i c a t e  w h z h  
would r a t i o n a l l y  s u p p o r t  t h e  
c l a s s i f i c a t i o n  under  a t t a c k .  Where t h e  
c h a l l e n g i n g  p a r t y  f a i l s  t o  m e e t  t h i s  
d i f f i c u l t  b u r d e n ,  t h e  s t a t u t e  o r  
r e g u l a t i o n  must be s u s t a i n e d .  ( c i t a t i o n s  
o m i t t e d ) .  

I d .  a t  308. - 

The s t a t u t e  makes a l l  r e c i p i e n t s  o f  overpayments  l i a b l e  - 
t o  make r e s t i t u t i o n  t o  t h e  D i v i s i o n .  I t  f u r t h e r  p r o v i d e s  

t h a t  t h e  D i v i s i o n  may r e s o r t  t o  c i v i l  a c t i o n  t o  c o l l e c t  

overpayments  from -- a l l  r e c i p i e n t s .  I t  f i n a l l y  p r o v i d e s  t h a t  

t h e  D i v i s i o n  i n  i t s  d i s c r e t i o n  may e l e c t  t o  r e c o v e r  

overpayments  b y  recoup ing  them from f u t u r e  b e n e f i t s  which 

become a v a i l a b l e  t o  t h e  overpayment  r e c i p i e n t .  The s t a t u t e  



c o n t a i n s  no p r o v i s i o n  f o r  o u t r i g h t  wa ive r  o f  overpayments .  

I t  does  p r o v i d e ,  however,  t h a t  recoupment from f u t u r e  

b e n e f i t s  s h a l l  n o t  be e f f e c t e d  i f  t h e  overpayment was 

r e c e i v e d  w i t h o u t  f a u l t  on t h e  c l a i m a n t ' s  p a r t  and recoupment 

would d e f e a t  t h e  p u r p o s e  of  t h e  c h a p t e r  o r  would be a g a i n s t  

e q u i t y  and good c o n s c i e n c e .  $ 4 4 3 . 1 5 1 ( 6 ) ( ~ ) ,  F l a .  S t a t .  

( 1 9 8 3 ) .  The s t a t u t e  does  n o t  d i s c r i m i n a t e  w i t h  r e s p e c t  t o  

which overpayment r e c i p i e n t s  must make r e s t i t u t i o n .  I t  

mere ly  d i s c r i m i n a t e s  w i t h  r e s p e c t  t o  t h e  t y p e  of  assets which 

may be a t t a c h e d  by the  D i v i s i o n .  A d i s t i n c t i o n  is made 

between unemployment compensat ion  b e n e f i t s  p a y a b l e  t o  a 

c l a i m a n t  and a l l  o t h e r  a s s e t s  o f  t h e  c l a i m a n t .  The 

d i s t i n c t i o n  is  o b v i o u s l y  founded upon t h e  p r i n c i p l e  e x p r e s s e d  

i n  S e c t i o n  443.051 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  which 

p r o v i d e s  : 

BENEFITS NOT ALIENABLE. -- Except  a s  
p r o v i d e d  i n  s u b s e c t i o n  ( 3 ) ,  b e n e f i t s  due 
under  t h i s  c h a p t e r  s h a l l  n o t  be a s s i g n e d ,  
p l e d g e d ,  encumbered, r e l e a s e d ,  o r  
commuted and s h a l l ,  e x c e p t  a s  o t h e r w i s e  
p r o v i d e d  i n  t h i s  c h a p t e r ,  be exempt from 
a l l  c l a i m s  o f  c r e d i t o r s  and from l e v y ,  
e x e c u t i o n ,  o r  a t t a c h m e n t ,  o r  o t h e r  remedy 
f o r  r e c o v e r y  o r  c o l l e c t i o n  of a d e b t ,  
which exemption may n o t  be waived. 

With two e x c e p t i o n s ,  unemployment compensat ion  b e n e f i t s  a r e  

a b s o l u t e l y  p r o t e c t e d  from a l l  c r e d i t o r s  o f  t h e  c l a i m a n t .  The 

e x c e p t i o n s  are c h i l d  s u p p o r t  o b l i g a t i o n s  p r o v i d e d  f o r  i n  

S e c t i o n  4 4 3 . 0 5 1 ( 3 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  and unemployment 

compensat ion  overpayments  p r o v i d e d  i n  S e c t i o n  4 4 3 . 1 5 1 ( 6 ) ,  



F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  S i n c e  the  l e g i s l a t u r e  has 

a b s o l u t e l y  p r o t e c t e d  unemployment b e n e f i t s  from v i r t u a l l y  a l l  

o t h e r  c r e d i t o r s ,  it s t a n d s  t o  r e a s o n  t ha t  such  b e n e f i t s  

would be a c c e s s a b l e  t o  t h e  D i v i s i o n  f o r  r e c o v e r y  of  

overpayments  o n l y  under  c e r t a i n  c i r c u m s t a n c e s .  

S u p e r f i c i a l l y  it c o u l d  b e  a rgued  t h a t  d i s c r i m i n a t i o n  

between p e r s o n s  c u r r e n t l y  e n t i t l e d  t o  r e c e i v e  b e n e f i t s  and 

t h o s e  who a r e  no t  c u r r e n t l y  e n t i t l e d  t o  b e n e f i t s  is j u s t i f i e d  

b e c a u s e  t h e  o v e r a l l  s t a t u t o r y  scheme i s  d e s i g n e d  t o  assist 

t h o s e  unemployed worker s  who are q u a l i f i e d  t o  r e c e i v e  

b e n e f i t s .  $443.021, F l a .  S t a t  ( 1 9 8 3 ) .  The c l a i m a n t  i n  

t h i s  c a s e  w a s  n o t  e l i g i b l e  f o r  b e n e f i t s .  She was d i s q u a l i f i e d  

from r e c e i v i n g  unemployment b e n e f i t s  because  s h e  w a s  r e c e i v i n g  

t empora ry  t o t a l  d i s a b i l i t y  compensat ion.  There  i s  an obv ious  

r a t i o n a l  basis f o r  a s t a t u t o r y  scheme d e s i g n e d  t o  a s s i s t  

p e r s o n s  unemployed t h r o u g h  no f a u l t  o f  the i r  own t o  

d i s c r i m i n a t e  i n  f a v o r  o f  p e r s o n s  e l i g i b l e  t o  r e c e i v e  

b e n e f i t s ,  a t  least  t o  the  e x t e n t  o f  t h o s e  b e n e f i t s ,  and 

a g a i n s t  p e r s o n s  who a r e  d i s q u a l i f i e d  from r e c e i v i n g  b e n e f i t s .  

I t  must be s t r e s s e d ,  however,  t ha t  t h e  s t a t u t e  

d i s c r i m i n a t e s  on t he  basis o f  t h e  assets b e i n g  a t t a c h e d ,  not  

the  m o r a l i t y  o r  the a b i l i t y  of  the overpayment r e c i p i e n t  t o  

pay t h e  i n d e b t e d n e s s .  S i n c e  need i s  no t  a c o n s i d e r a t i o n  used 

t o  d e t e r m i n e  e l i g i b i l i t y  f o r  b e n e f i t s ,  some e l i g i b l e  

c l a i m a n t s  may have  s u b s t a n t i a l  f i n a n c i a l  assets. Such assets 



a r e  s u b j e c t  t o  a t t a c h m e n t  by t h e  D i v i s i o n .  S i m i l a r l y ,  some 

i n d i v i d u a l s  who a r e  i n e l i g i b l e  f o r  b e n e f i t s  may be p e n n i l e s s .  

T h e i r  f i n a n c i a l  p o s i t i o n  may make t h e m  "judgment p r o o f ,  " b u t  

it does  no t  p r o v i d e  them a d e f e n s e  t o  the i r  i n d e b t e d n e s s .  

See  e . g . ,  Carson v. Jarnham, 119 F l a .  1, 160 So. 520 ( 1 9 3 5 ) .  - 
I n  sum, the  s t a t u t e  a b s o l u t e l y  p r o t e c t s  unemployment 

compensat ion  b e n e f i t s  from a t t a c h m e n t  by c l a i m a n t s  ' c r e d i t o r s .  

I t  a l s o  p l a c e s  a l i m i t e d  r e s t r i c t i o n  on the a b i l i t y  o f  the 

D i v i s i o n  t o  r e c o v e r  overpayments  by a t t a c h m e n t  of  b e n e f i t s  

which a c l a i m a n t  i s  c u r r e n t l y  r e c e i v i n g .  I t  p l a c e s  no 

r e s t r i c t i o n ,  however,  on the D i v i s i o n ' s  a u t h o r i t y  and 

r e s p o n s i b i l i t y  t o  r e c o v e r  overpayments  from any o t h e r  assets 

o f  an  overpayment r e c i p i e n t  r e g a r d l e s s  o f  whether the  

r e c i p i e n t  is  o r  i s  n o t  c u r r e n t l y  r e c e i v i n g  b e n e f i t s .  The 

d i s t i n c t i o n  c o n t a i n e d  i n  the s t a t u t e  is r a t i o n a l .  I t  does  

n o t  v i o l a t e  the  e q u a l  p r o t e c t i o n  c l a u s e s  of  the Uni ted  S t a t e s  

C o n s t i t u t i o n  o r  the C o n s t i t u t i o n  of  the S t a t e  o f  F l o r i d a .  



CONCLUSION 

The T h i r d  D i s t r i c t  Court  of  Appeal i n  t h e  d e c i s i o n  below 

exceeded i t s  a u t h o r i t y .  The c o u r t ' s  amendment o f  the  s t a t u t e  

c o n t r a r y  t o  t h e  words c o n t a i n e d  i n  t h e  s t a t u t e  v i o l a t e s  t h e  

d o c t r i n e  of  s e p a r a t i o n  of  governmenta l  powers.  The o n l y  

b a s i s  f o r  a  c o u r t  t o  o v e r t u r n  a s t a t u t e  is  a d e t e r m i n a t i o n  

t h a t  it v i o l a t e s  a  p r o v i s i o n  of  t h e  F l o r i d a  C o n s t i t u t i o n  o r  

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  The T h i r d  D i s t r i c t  Cour t  of  

Appeal made no such  d e t e r m i n a t i o n .  Moreover, no such 

d e t e r m i n a t i o n  can  b e  made because  t h e  s t a t u t e  v i o l a t e s  

n e i t h e r .  

The d e c i s i o n  below must b e  quashed.  S a g a e r t  and G a r c i a  

must b e  o v e r r u l e d .  
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