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STATEMENT OF THE CASE AND FACTS 

On June 24, 1982, the Miami City Commission adopted an 

increase of approximately fifty-nine percent (59%) in the premiums 

to be paid by employes for group insurance benefits contained as a 

part of the collective bargaining agreement between the Fraternal 

Order of Police (FOP) and the City of Miami. These increases were 

retroactive to March 7, 1982 (Supp. R. 1-2). 

Because the increase in premiums was unilaterally 

adopted without any immediately preceding collective bargaining 

negotiations, the FOP filed unfair labor practice charges against 

the City on July 26, 1982 (Supp. R. 1-2). 

The June 24th increases also unilaterally affected the 

health insurance premiums paid by employees represented by Local 

1907, American Federation of State, County and Municipal 

Employees, AFL-CIO (AFSCME) (Supp. R. 26-27) . No bargaining 

occurred with AFSCME immediately preceding the premium increase. 

As a result, on August 12, 1982, AFSCME filed unfair labor 

practice charges identical to those filed by the FOP alleging 

violations of Florida Statutes, Section 447.501(1)(a) and (c) 

(Supp. R. 26-27). 

In due course, the Public Employees Relations Commis- 

sion (PERC) issued notices of sufficiency on both unfair labor 

practice charges and evidentiary hearings were scheduled pursuant 

to Florida Statutes, Section 447.503, and Florida Administrative 

Code, Section 38D-14.01 (Supp. R. 3, 4, 28, 37). 



The City filed motions to defer the unfair labor 

practice charges to arbitration (Supp. R. 5-25) and the Commis- 

sion ultimately granted those orders (Supp. R. 88-89) over the 

objections of AFSCME and the FOP (Supp. R. 38-41, 84-87). 

~udicial review of the deferral orders was sought by way 

of petition for certiorari which was denied on the basis that re- 

view of final agency action could provide an adequate remedy (R. 

1-21. 

Following the conclusion of those judicial review pro- 

ceedings, a consolidated arbitration hearing was held (Supp. R. 

97-187) . 
On November 15, 1983, the arbitrator granted the FOP'S 

grievance in part and denied it in part. AFSCME's grievance was 

a denied in its entirety (Supp. R. 188-209). 

On March 5, 1984, AFSCME and the FOP filed motions for 

review of the arbitration awards requesting the Commission to set 

aside the awards and to reinstate the unfair labor practice pro- 

ceedings (R. 3-8). 

On August 15, 1984, the Commission consolidated the two 

cases and proposed to defer and give conclusive effect to the 

arbitration awards which would have had the practical effect of 

dismissing the unfair labor practice charges (R. 162-170). 

On September 10, 1984, AFSCME and the FOP filed requests 

for oral argument, along with exceptions for the proposed order 

(R. 174-192). 

On October 5, 1984, on the basis of those exceptions, 



the Commission directed an evidentiary hearing to be scheduled (R. 

194-197). 

On December 7, 1984, the parties provided the Hearing 

Officer with a stipulated evidentiary record and thereafter filed 

proposed recommended orders (R. 216-232; 254-265). 

On January 18, 1985, the Hearing Officer issued a 

recommended order proposing to dismiss the unfair labor practice 

charges (R. 331-364). 

In February, 1985, the parties filed exceptions to the 

Hearing Officer's recommended order. On April 18, 1985, the Com- 

mission entered a final order deferring to the arbitration awards 

and dismissing the unfair labor practice charges (R. 390-407). 

Following the decision by PERC, an appeal was taken to 

0 the District Court of Appeal, Third District of Florida. On 

August 5, 1986, the Court of Appeal issued an opinion overturning 

the order of the Commission based on the absence of any statutory 

authority for PERC to defer unfair labor practices to arbitration 

(R. 408-411). 

On September 15, 1986, the question of PERC's authority 

to defer was certified by the Court of Appeal to the Supreme Court 

as a question of great public importance and this brief follows 

(R. 413) . 



SUMMARY O F  ARGUMENT 

S e c t i o n  447.503 e x p r e s s l y  p r o v i d e s  t h a t  u n f a i r  l a b o r  

p r a c t i c e  c h a r g e s  a r e  t o  b e  e x p e d i t i o u s l y  r e s o l v e d  by PERC i n  

a c c o r d a n c e  w i t h  t h e  h e a r i n g  p r o c e d u r e s  e s t a b l i s h e d  i n  t h a t  

s t a t u t e .  Nowhere i n  S e c t i o n  503  is any  power g r a n t e d  t o  PERC, 

e i t h e r  e x p r e s s l y  o r  i m p l i e d l y ,  t o  d e l e g a t e  t h e  r e s p o n s i b i l i t y  t o  

a n  a r b i t r a t o r .  

A s  a  c r e a t u r e  o f  s t a t u t e ,  PERC h a s  o n l y  t h o s e  powers  

g r a n t e d  t o  i t  b y  t h e  l e g i s l a t u r e .  Any d o u b t  a s  t o  t h e  e x i s t e n c e  

of  a  power i n  a n  a d m i n i s t r a t i v e  agency  is  t o  b e  r e s o l v e d  a g a i n s t  

t h e  e x i s t e n c e  o f  t h a t  power. 

The i n s t a n t  c a s e  i n v o l v e s  a  s i m p l e  q u e s t i o n  o f  s t a t u -  

t o r y  i n t e r p r e t a t i o n .  The s t a r t i n g  p o i n t  i n  any  s t a t u t o r y  a n a l y s i s  a is t h e  i n t e n t  o f  t h e  l e g i s l a t u r e .  S e c t i o n  447.503 g i v e s  a  r a r e  

e x p r e s s i o n  o f  unambiguous l e g i s l a t i v e  i n t e n t .  T h a t  p r o v i s i o n  is 

c r y s t a l  c l e a r  i n  p l a c i n g  upon PERC t h e  e x c l u s i v e  common non- 

d e l e g a b l e  r e s p o n s i b i l i t y  o f  p r o c e s s i n g  and  a d j u d i c a t i n g  u n f a i r  

l a b o r  p r a c t i c e s .  

The T h i r d  D i s t r i c t  C o u r t  o f  Appeal  c o r r e c t l y  r e c o g n i z e d  

t h a t  PERC is t h e  same a s  any  o t h e r  a d m i n i s t r a t i v e  body. I t  is 

bound b y  w h a t e v e r  l i m i t a t i o n s  t h e  l e g i s l a t u r e  p l a c e s  upon i t .  I f  

PERC f e e l s  t h a t  i t  n e e d s  a d d i t i o n a l  powers ,  i t  p r o p e r l y  d i r e c t s  

t h a t  w i s h  t o  t h e  l e g i s l a t u r e .  The c o u r t  c o r r e c t l y  r e c o g n i z e d  t h a t  

P E R C ' s  u s u r p a t i o n  of  power i n  t h e  a b s e n c e  o f  l e g i s l a t i o n  was a n  

u l t r a  v i r e s  a c t  and  p r o p e r l y  o v e r t u r n e d .  



The o p i n i o n  of t h e  T h i r d  Dis t r ic t  C o u r t  o f  Appeal is  

c o n s i s t e n t  w i t h  l o n g - s t a n d i n g  p r e c e d e n t  i n  t h i s  S t a t e  and  ou r  

s is ter  S t a t e s .  The r u l e ,  r a t h e r  t h a n  t h e  e x c e p t i o n ,  f o r  S t a t e  

p u b l i c  employee l a b o r  b o a r d s  i s  t h a t  o n c e  a n  a c t i o n  is  found t o  

s t a t e  a  p r i m a  f a c i e  c a s e  f o r  a n  u n f a i r  l a b o r  p r a c t i c e  c h a r g e ,  i t  

c a n n o t  b e  d e l e g a t e d  t o  a n  a r b i t r a t o r .  PERC made s u c h  a  f i n d i n g  i n  

t h i s  c a s e  a n d ,  a c c o r d i n g l y ,  i t s  d e f e r r a l  was i n a p p r o p r i a t e .  

Even assuming  PERC had t h e  power t o  d e f e r ,  i t s  d e v e l o p -  

ment o f  a  d e f e r r a l  p o l i c y  b y  a d j u d i c a t i o n ,  r a t h e r  t h a n  r u l e ,  i s  

a l s o  u n l a w f u l .  PERC r e j e c t e d  i t s  f i r s t  d e f e r r a l  r u l e  b e c a u s e  i t  

l a c k e d  s t a t u t o r y  a u t h o r i t y .  D e s p i t e  no s t a t u t o r y  c h a n g e s ,  PERC 

r e c r e a t e d  a  d e f e r r a l  p o l i c y  by a d j u d i c a t i o n .  T h i s  is  c o n t r a r y  t o  

t h e  r e q u i r e m e n t s  of  F l o r i d a  law and i s  s u f f i c i e n t  i n  and of  i t s e l f  

t o  w a r r a n t  r e v e r s a l .  

L a s t l y ,  d e f e r r a l ,  even  i f  p e r m i s s i b l e ,  was i n a p p r o p r i a t e  

i n  t h i s  c a s e .  PERC found t h e  c h a r g e s  t o  c o n s t i t u t e  a  pr ima f a c i e  

c a s e  unde r  C h a p t e r  4 4 7 .  T h i s  a l o n e  p r e v e n t s  d e l e g a t i o n .  F u r t h e r ,  

t h e  c o n t r a c t s  t o  which PERC would d e f e r  g i v e  t h e  u n i o n s  t h e  c h o i c e  

of  remedy. By r e q u i r i n g  d e f e r r a l ,  PERC i g n o r e d  t h e  c o n t r a c t s  t h a t  

i t s  d e f e r r a l  p o l i c y  p u r p o r t s  t o  d e f e n d .  

A c c o r d i n g l y ,  t h e  Dis t r ic t  C o u r t  o f  Appeal  c o r r e c t l y  

o v e r t u r n e d  P E R C ' s  o r d e r .  T h i s  c a s e  is no d i f f e r e n t  t h a n  any  o t h e r  

i n v o l v i n g  an  a d m i n i s t r a t i v e  agency  o v e r s t e p p i n g  i t s  a u t h o r i t y .  

The d e c i s i o n  of  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appeal  s h o u l d  be  

a f f i r m e d  and  t h i s  C o u r t  s h o u l d  d e c l i n e  t o  answer  t h e  c e r t i f i e d  

q u e s t i o n .  



ARGUMENT 

THE PUBLIC EMPLOYEES R E L A T I O N S  C O M M I S S I O N  LACKS 
THE A U T H O R I T Y  TO DEFER UNFAIR LABOR PRACTICE 
CHARGES TO A R B I T R A T I O N  

A. R u l e s  o f  S t a t u t o r y  C o n s t r u c t i o n  

The s t a r t i n g  p o i n t  i n  a n y  s t a t u t o r y  a n a l y s i s  i s ,  of  

c o u r s e ,  t h e  l a n g u a g e  o f  t h e  s t a t u t e .  Where t h e  l a n g u a g e  used  by 

t h e  l e g i s l a t u r e  makes c l e a r  t h e  l e g i s l a t i v e  i n t e n t ,  i t  is  

incumbent  upon t h e  c o u r t s  t o  g i v e  e f f e c t  t o  t h a t  i n t e n t .  Ba ruzza  

v. Sudda th  Van L i n e s ,  I nc . ,  474 So.2d 861 ( F l a .  1st DCA 1 9 8 5 ) .  

The c o u r t  t h e r e f o r e  conc luded :  

"Thus,  i n  t h o s e  i n s t a n c e s  where  t h e  l a n g u a g e  o f  
a  s t a t u t e  c l e a r l y  l i m i t s  t h e  a p p l i c a t i o n  t o  a  
p a r t i c u l a r  c l a s s  o f  c a s e s ,  l e a v i n g  no room f o r  
d o u b t s  a s  t o  t h e  meaning o f  t h e  l e g i s l a t u r e ,  
t h e  s t a t u t e  may n o t  b e  e n l a r g e d  o r  expanded  t o  
c o v e r  c a s e s  n o t  f a l l i n g  w i t h i n  i t s  p r o v i s i o n s . "  
I d .  a t  864.  - 

The Supreme C o u r t  h a s  r e p e a t e d l y  h e l d  t h a t  c o u r t s  a r e  

w i t h o u t  power t o  c o n s t r u e  a n  unambiguous s t a t u t e  i n  a  way which 

would e x t e n d ,  mod i fy  o r  l i m i t  i t s  e x p r e s s  terms o r  i t s  r e a s o n a b l e  

and  o b v i o u s  i m p l i c a t i o n s .  H o l l y  v. Auld,  450 ~ o . 2 d  217 ( F l a .  

1 9 8 4 ) .  T h i s  c o u r t  f u r t h e r  went  on t o  h o l d  t h a t  i t  is n o t  t h e  

c o u r t ' s  d u t y  o r  p e r o g a t i v e  t o  modi fy  o r  s h a d e  c l e a r l y  e x p r e s s e d  

l e g i s l a t i v e  i n t e n t  i n  o r d e r  t o  upho ld  a  p o l i c y  f a v o r e d  by  t h e  

c o u r t .  Id. a t  219. 

The c a s e  b e f o r e  t h i s  c o u r t  c o n c e r n s  a n  e f f o r t  by t h e  

P u b l i c  Employees R e l a t i o n s  Commission t o  s h i f t  t o  p r i v a t e  

a r b i t r a t o r s  t h e  e x c l u s i v e  n o n - d e l e g a b l e  d u t y  o f  t h e  P u b l i c  



Employees R e l a t i o n s  Commission t o  r e s o l v e  u n f a i r  l a b o r  p r a c t i c e  

• c h a r g e s  unde r  F l o r i d a  S t a t u t e s ,  S e c t i o n s  447.501 and  447.503. The 

p r e c i s e  l a n g u a g e  a t  i s s u e  a r e  t h e  p r o v i s i o n s  of  F l o r i d a  S t a t u t e s ,  

S e c t i o n  447.503 which s t a t e  i n  p e r t i n e n t  p a r t :  

" I t  is  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t h a t  t h e  
Commission a c t  a s  e x p e d i t i o u s l y  a s  p o s s i b l e  
t o  s e t t l e  d i s p u t e s  r e g a r d i n g  a l l e g e d  u n f a i r  
l a b o r  p r a c t i c e s .  To t h i s  e n d ,  v i o l a t i o n s  o f  
t h e  p r o v i s i o n s  o f  S e c t i o n  447.501 s h a l l  b e  
remedied  b y  t h e  Commission i n  a c c o r d a n c e  w i t h  
t h e  f o l l o w i n g  p r o c e d u r e s  and i n  a c c o r d a n c e  
w i t h  C h a p t e r  120;  however ,  t o  t h e  e x t e n t  t h a t  
C h a p t e r  120 is i n c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  
o f  t h i s  s e c t i o n ,  t h e  p r o c e d u r e s  c o n t a i n e d  i n  
t h i s  s e c t i o n  s h a l l  govern ."  

I t  is a b u n d a n t l y  c l e a r  f rom t h e  f o r e g o i n g  s t a t u t o r y  

p r o v i s i o n  t h a t  t h e  l e g i s l a t u r e  h a s  e x p r e s s e d  a n  i n t e n t  t h a t  u n f a i r  

l a b o r  p r a c t i c e s  b e  r e s o l v e d  q u i c k l y  and t h a t  t h e y  b e  r e s o l v e d  by 

t h e  Commission. Nowhere d o e s  i t  s t a t e  t h a t  t h e  Commission,  i n  a r e s o l v i n g  t h e s e  d i s p u t e s ,  may d e l e g a t e  t o  anyone  e lse i t s  

e x c l u s i v e  d u t y  i n  t h i s  r e g a r d .  Any o t h e r  i n t e r p r e t a t i o n  f l i e s  i n  

t h e  d i r e c t  f a c e  o f  e x p r e s s  l e g i s l a t i v e  i n t e n t .  

I t  is a  g e n e r a l  p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  

t h e  m e n t i o n  of  o n e  t h i n g  i m p l i e s  t h e  e x c l u s i o n  o f  a n o t h e r .  Tower- 

house  Condominium, I n c . ,  v. Mi l lman ,  475 So.2d 674 ( F l a .  1 9 8 5 ) .  

I n  Mi l lman,  t h e  c o u r t  was c o n c e r n e d  w i t h  a  Condominium Assoc i a -  

t i o n ' s  power u n d e r  t h e  Condominium A c t  t o  p u r c h a s e  p r o p e r t y .  The 

c o u r t  h e l d  a t  Page 676 t h a t  t h e  P e t i t i o n e r  c o u l d  e x e r c i s e  o n l y  

t h o s e  powers  enumera t ed  u n d e r  t h e  A c t .  The A s s o c i a t i o n  c o u l d  

g r a n t  i t s e l f ,  t h r o u g h  i t s  D e c l a r a t i o n  of  Condominium and By-Laws, 

o n l y  t h o s e  powers  n o t  i n c o n s i s t e n t  w i t h  t h e  A c t .  - I d .  a t  676.  



The c o u r t  went  on  t o  n o t e  t h a t  had t h e  Condominium 

A s s o c i a t i o n  had  t h e  i n h e r e n t  power t o  p u r c h a s e  r e a l  p r o p e r t y ,  

t h e r e  would have  been  no n e c e s s i t y  f o r  a  l e g i s l a t i v e  g r a n t  o f  s u c h  

power. The l e g i s l a t u r e  found  i t  n e c e s s a r y  t o  a u t h o r i z e  t h e s e  

p a r t i c u l a r  p u r c h a s e s  and i n  a l l o w i n g  t h e  A s s o c i a t i o n  s u f f i c i e n t  

power t o  a c c o m p l i s h  t h a t  s p e c i f i e d  p u r p o s e ,  i m p l i c i t l y  r e f u s e d  t o  

g r a n t  a n y  b r o a d e r  e x e r c i s e  o f  t h e  power.  - I d .  a t  676.  

S i m i l a r l y ,  S e c t i o n  447.503 e x p r e s s l y  s t a t e s  t h e  l e g i s -  

l a t i v e  i n t e n t  a s  t o  how u n f a i r  l a b o r  p r a c t i c e  d i s p u t e s  w i l l  b e  

s e t t l e d .  I t  a l s o  s t a t e s  t h a t  t h e  Commission s h a l l  s e t t l e  them. 

Had t h e  l e g i s l a t u r e  i n t e n d e d  t h e  Commission a n  i n h e r e n t  power t o  

d e l e g a t e  t h a t  d u t y  t o  a n o t h e r ,  i t  would h a v e  s o  s t a t e d .  

S e c t i o n  447.503 g o e s  on i n  g r e a t  d e t a i l  t o  d e s c r i b e  t h e  

a manner i n  which u n f a i r  l a b o r  p r a c t i c e  c o m p l a i n t s  a r e  r e c e i v e d ,  

i n v e s t i g a t e d ,  p r o c e s s e d ,  h e a r d  and u l t i m a t e l y  d e c i d e d .  Nowhere is 

t h e r e  a n y  m e n t i o n  o f  d e f e r r a l  t o  a r b i t r a t i o n .  

I t  is  i n t e r e s t i n g  t o  n o t e ,  however ,  t h a t  i n  S e c t i o n  

4 4 7 . 5 0 3 ( 2 ) ,  t h e  Commission h a s  t h e  power t o  d e l e g a t e  t o  a n  a g e n t  

t h e  d e t e r m i n a t i o n  of  t h e  i n i t i a l  s u f f i c i e n c y  o f  a  c h a r g e .  Again,  

h a v i n g  e x p r e s s e d  t h e  s i n g l e  i n s t a n c e  i n  which t h e  Commission may 

d e l e g a t e  i t s  power t o  r e s o l v e  u n f a i r  l a b o r  p r a c t i c e  c h a r g e s ,  t h e  

l e g i s l a t u r e  h a s  n e c e s s a r i l y  e x c l u d e d  any  o t h e r  i n s t a n c e s  o f  

d e l e g a t i o n .  

C o u r t s ,  i n  c o n s t r u i n g  s t a t u t e s ,  may n o t  i n s e r t  words  o r  

p h r a s e s  i n  t h e  s t a t u t e  o r  s u p p l y  o m i s s i o n s  t h a t  t o  a l l  a p p e a r a n c e s  

were n o t  i n  t h e  mind o f  t h e  l e g i s l a t o r s  when t h e  law was e n a c t e d .  

@ S p e c i a l  D i s a b i l i t y  T r u s t  Fund v.  Motor and Compressor  Company, 446 



a So.2d 224 ( F l a .  1st DCA 1 9 8 4 ) .  When t h e r e  i s  a n y  d o u b t  a s  t o  

l e g i s l a t i v e  i n t e n t ,  t h e  d o u b t  s h o u l d  be r e s o l v e d  a g a i n s t  t h e  power 

of t h e  c o u r t  t o  s u p p l y  m i s s i n g  words.  1d .  a t  226. - 

I t  mus t  a t  a l l  t i m e s  be remembered t h a t  t h e  P u b l i c  

Employees R e l a t i o n s  Commission i s  an  a d m i n i s t r a t i v e  body c r e a t e d  

by s t a t u t e .  I n  f a c t ,  t h e  Commission was c r e a t e d  a s  a  d i r e c t  

r e s u l t  o f  t h e  e f f o r t s  t o  e s t a b l i s h  s t a n d a r d s  a n d  g u i d e l i n e s  

g o v e r n i n g  c o l l e c t i v e  b a r g a i n i n g  b y  p u b l i c  employees  and  t o  imple-  

ment  t h e  r i g h t s  g u a r a n t e e d  by Article I ,  S e c t i o n  6 ,  of  t h e  

C o n s t i t u t i o n  of F l o r i d a .  Dade County C la s s room T e a c h e r s  Assn.  v .  

F l o r i d a  L e g i s l a t u r e ,  269 So.2d 684 ( F l a .  1 9 7 2 ) ;  F l o r i d a  S t a t u t e s ,  

S e c t i o n  447.201. 

The T h i r d  D i s t r i c t  C o u r t  o f  Appeal  c o r r e c t l y  r e c o g n i z e d  

i n  i t s  o p i n i o n  i n  t h i s  c a s e :  

"PERC,  a s  w i t h  a n y  o t h e r  a d m i n i s t r a t i v e  a g e n c y ,  
d e r i v e s  i t s  a u t h o r i t y  o r  r e s p o n s i b i l i t y  f rom 
i t s  e n a b l i n g  s t a t u t e s  and  d o e s  n o t  h a v e  t h e  
r i g h t  t o  d e l e g a t e  t h a t  a u t h o r i t y  beyond t h a t  
which  i s  s p e c i f i c a l l y  a u t h o r i z e d  by s a i d  
e n a b l i n g  s t a t u t e s .  See, F l o r i d a   ridge Co. v.  
B e v i s ,  363 So.2d 799 ( F l a .  1 9 7 8 ) ;  C i t y  o f  Cape 
C o r a l  v. GAC U t i l i t i e s ,  I n c . ,  of ~ l o r i d a ,  281 
So.2d 493 ( F l a .  1 9 7 3 ) :  E d a a r t o n  v. I n t e r n a t i o n a l  
company, 89 ~ o i 2 d  488 '  (~1:. 1 9 7 6 )  ; G u l f s t r e a m  Park  
Rac ing  A s s o c i a t i o n ,  I n c .  v. S t a t e  Depa r tmen t  o f  
B u s i n e s s  R e g u l a t i o n ,  D i v i s i o n  of P a r i - ~ u t u e l  
Wager inq ,  443 So.2d 113 ( F l a .  3d DCA 1983)  .I1 

S l i p  O p i n i o n ,  Pages  3  and  4. 

T h i s  c o u r t  h a s  l o n g  h e l d  t h a t  whe re  t h e r e  is  a n y  d o u b t  

a s  t o  t h e  l a w f u l  e x i s t e n c e  o f  a  p a r t i c u l a r  power i n  a n  a d m i n i s t r a -  

t i v e  a g e n c y ,  t h a t  d o u b t  mus t  be r e s o l v e d  a g a i n s t  t h e  e x e r c i s e  o f  

t h a t  power.  E d g a r t o n  v.  I n t e r n a t i o n a l  Company, s u p r a ,  a t  490. 



I n  S t a t e  o f  F l o r i d a  v .  O f f i c e  o f  t h e  C o m p t r o l l e r ,  416 

So.2d 820  ( F l a .  2d DCA 1 9 8 2 ) ,  t h e  Second D i s t r i c t  C o u r t  o f  Appea l  

h e l d :  

" I t  is a  f u n d a m e n t a l  r u l e  o f  l aw  t h a t  a d m i n i s t r a t i v e  
a g e n c i e s  and s t a t e  o f f i c e r s  p o s s e s s  o n l y  s u c h  
a u t h o r i t y  and power a s  may b e  c o n f e r r e d  upon them 
b y  law."  (Emphas i s  added . )  

The p h r a s e  "by  law" h a s  p r e v i o u s l y  b e e n  d e t e r m i n e d  by  

t h e  c o u r t s  o f  t h i s  S t a t e  t o  mean a  g e n e r a l  o r  s p e c i a l  l a w  t h a t  h a s  

been  e n a c t e d  b y  t h e  S t a t e  l e g i s l a t u r e .  Wa i t  v .  F l o r i d a  Power and  

L i g h t  Company, 372 So.2d 420 ( 1 9 7 9 ) ;  I s o n  v.  Zimmerman, 372 So.  2d 

431 ( F l a .  1 9 7 9 ) .  

I n  F l o r i k  v .  F l o r i d a  Land S a l e s  B o a r d ,  206 So.2d 4 1  

( F l a .  2d DCA 1 9 6 7 ) ,  t h e  C o u r t  o f  A p p e a l s  e x p r e s s e d  s e r i o u s  c o n c e r n  

o v e r  t h e  a u t h o r i t y  o f  t h e  F l o r i d a  Land S a l e s  Boa rd  t o  a p p o i n t  

m o n i t o r s  t o  o v e r s e e  t h e  o p e r a t i o n  o f  a  p r i v a t e  c o r p o r a t i o n  f o r  t h e  

p u r p o s e  o f  s e e i n g  t o  i t  t h a t  i t  c o m p l i e d  w i t h  t h e  B o a r d ' s  o r d e r s .  

I d .  a t  45. The  c o u r t  n o t e d  t h a t  i f  a  r e g u l a t o r y  b o a r d  had s u c h  - 

i m p l i e d  power t o  d e f e r  i t s  a u t h o r i t y  t o  o t h e r s ,  a  " d a n g e r o u s  

s i t u a t i o n  would  e x i s t " .  I f  s u c h  powers  a r e  i m p l i e d  i n  a n  admin i -  

s t r a t i v e  a g e n c y ,  t h e n  p r o b a b l y  a l l  o t h e r  s u c h  b o d i e s  i n  t h e  S t a t e  

would h a v e  s i m i l a r  i m p l i e d  a u t h o r i t y .  I d .  a t  45.  S e e ,  a l s o ,  Gul f  - - 
American Corp .  v .  F l o r i d a  Land S a l e s  Boa rd ,  206 ~ o . 2 d  457  la. 2d 

DCA 1 9 6 8 ) .  

A s i m i l a r  r e s u l t  h a s  been  r e a c h e d  by  t h i s  Supreme C o u r t .  

I n  F l o r i d a  D r y c l e a n i n g  and Laundry  Board  v.  Economy Cash  and  C a r r y  

C l e a n e r s ,  I n c . ,  1 9 7  So. 550 ( F l a .  1940 )  , t h i s  c o u r t  h e l d  t h a t  a n  

a d m i n i s t r a t i v e  b o a r d  may n o t  d e l e g a t e  t h e  e x e r c i s e  o f  i t s  



s o v e r e i g n  power t o  a n y  o f  i t s  employees .  W h i l e  t h e  b o a r d  o r  

commission m i g h t  p o s s e s s  t h e  a u t h o r i t y  t h e  d e l e g a t e  t o  a  d u l y  

a u t h o r i z e d  r e p r e s e n t a t i v e  t h e  d u t y  o f  c o n d u c t i n g  a h e a r i n g  and 

making r ecommenda t ions ,  t h a t  body c a n n o t  d e l e g a t e  t o  a n o t h e r  t h e  

power v e s t e d  i n  i t  u n d e r  t h e  law t o  d e t e r m i n e  t h e  i s s u e s  d e  novo. 

S e e ,  a l s o ,  Tamiami T r a i l  Tour s  v. C a r t e r ,  80  So.2d 322, 327 ( F l a .  

1 9 5 4 ) ;  S u l l i v a n  v. Mayo, 106  So.2d 4, 6  ( F l a .  1st DCA 1 9 5 8 ) .  

More r e c e n t l y ,  i n  Sys tems  Management ~ s s o c i a t e s ,  I n c .  v. 

S t a t e  Depa r tmen t  o f  HRS, 3 9 1  So.2d 688 ( F l a .  1st DCA 1 9 8 0 ) ,  t h e  

c o u r t  h e l d  t h a t  i n  t h e  a b s e n c e  o f  a  s t a t u t e  o r  l aw  o f  p r o c e d u r e ,  

Hea r ing  O f f i c e r s  c o u l d  n o t  e n t e r t a i n  m o t i o n s  f o r  r e c o n s i d e r a t i o n  

i n  p r o c e e d i n g s  f o r  r u l e  d e t e r m i n a t i o n s  and a n  a p p e a l  n o t  f i l e d  

w i t h i n  t h i r t y  ( 3 0 )  d a y s  o f  t h e  r e n d i t i o n  o f  t h e  o r i g i n a l  o r d e r  was 

a deemed u n t i m e l y  and  d i s m i s s e d .  The c o u r t  h e l d  t h a t  had  i t  found 

a n  i m p l i e d  power i n  t h e  agency  t o  c o n s i d e r  m o t i o n s  f o r  r e c o n s i d e r -  

a t i o n  i n  t h e  a b s e n c e  o f  any  s t a t u t o r y  a u t h o r i z a t i o n ,  t h e  j u r i s d i c -  

t i o n  o f  a n o t h e r  body,  t h a t  o f  t h e  A p p e l l a t e  C o u r t ,  would h a v e  been  

i n f r i n g e d  upon. - S e e ,  H a l l  v. C a r e e r  S e r v i c e  Commission,  478 So.2d 

1111, 1113 ( F l a .  1st DCA 1 9 8 5 ) .  

The A p p e l l e e s  u r g e  t h i s  c o u r t  t o  d e v i a t e  f rom t h e  f o r e -  

g o i n g  c l e a r l y  e n u n c i a t e d  s t a n d a r d s  and o v e r t u r n  t h e  D i s t r i c t  C o u r t  

of Appeal  o p i n i o n  by f i n d i n g  a n  i m p l i e d  power i n  PERC t o  d e f e r  

u n f a i r  l a b o r  p r a c t i c e  c h a r g e s  t o  a r b i t r a t i o n .  A s  a u t h o r i t y  f o r  

t h a t  p r o p o s i t i o n ,  PERC c i t e s  t h e  d e c i s i o n  o f  t h i s  c o u r t  i n  Coca- 

C o l a  Company, Food D i v i s i o n ,  v. Depar tment  o f  C i t r u s ,  406 So.2d 

1079 ( F l a .  1 9 8 1 ) ,  w h e r e i n  a  c o u r t  d i s c u s s e d  t h e  d o c t r i n e  o f  

i m p l i e d  powers  i n  a d m i n i s t r a t i v e  a g e n c i e s .  



R e l i a n c e  on Coca-Cola,  s u p r a ,  i s  i n a p p r o p r i a t e  f o r  

s e v e r a l  r e a s o n s .  F i r s t l y ,  S e c t i o n  447.503 c o n t a i n s  b o t h  a  d i r e c t  

and  unambiguous e x p r e s s i o n  o f  l e g i s l a t i v e  i n t e n t  and  a  s p e c i f i c  

s t a t u t o r y  f o r m u l a  f o r  t h e  i m p l e m e n t a t i o n  o f  t h a t  i n t e n t .  T h a t  

a l o n e  is s u f f i c i e n t  t o  c u t  o f f  f u r t h e r  j u d i c i a l  i n q u i r y .  

Beyond t h a t ,  PERC and  t h e  C i t y  would u r g e  t h e  Commis- 

s i o n  t o  f i n d  t h a t  t h e  power t o  d e f e r  is a  " c l e a r  and  n e c e s s a r y  

i m p l i c a t i o n "  f rom t h e  p r o v i s i o n s  o f  t h e  s t a t u t e .  C i t y  Gas Company 

v. P e o p l e s  Gas Sys tem,  182 So.2d 429, 436 ( F l a .  1 9 6 5 ) .  T h i s  

a s s e r t i o n ,  however ,  s t a t e s  o n l y  h a l f  of  t h e  j u d i c i a l  e q u a t i o n .  I n  

C i t y  Gas ,  s u p r a ,  a t  Page 437,  t h e  i m p l i e d  powers  d o c t r i n e  is drawn 

from a n  e a r l i e r  d e c i s i o n  o f  t h e  Supreme C o u r t  i n  S t a t e  e x  rel .  

Wells v. Wes t e rn  Union T e l e q r a p h  Company, 118  So. 478 ( F l a .  1 9 2 8 ) .  

a I n  Wells, t h e  c o u r t  c o n s i d e r e d  t h e  power of  t h e  S t a t e  R a i l r o a d  

Commission t o  r e g u l a t e  t h e  t e l e g r a p h  i n d u s t r y .  I n  s e t t i n g  f o r t h  

t h e  s c o p e  o f  t h o s e  powers ,  t h e  c o u r t  h e l d :  

"The powers  o f  t h e  R a i l r o a d  Commission a r e  
r e s t r i c t e d  t o  t h o s e  c o n f e r r e d  by t h e  e x p r e s s  
terms o f  t h e  s t a t u t e ,  o r  t h o s e  which may b e  
r e a s o n a b l y  i m p l i e d  from s u c h  e x p r e s s  terms. 
S t a t e  ex  r e l .  Bur r  v. J a c k s o n v i l l e  T e r m i n a l  
Company, 90  F l a .  721,  106  So. 576. So f a r  a s  
w e  h a v e  b e e n  a b l e  t o  f i n d ,  t h e  d e c i d e d  t e n d e n c y  
o f  modern d e c i s i o n s ,  i n  c o n s t r u i n g  s t a t u t e s  
d e f i n i n g  t h e  powers  and  d u t i e s  o f  a d m i n i s t r a t i v e  
b o a r d s  o r  commiss ions ,  i s  t o  h o l d  t h a t  t h e  powers  
s o u g h t  t o  b e  e x e r c i s e d  mus t  b e  made t o  a f f i r m a -  
t i v e l y  a p p e a r  b e f o r e  i t  c a n  b e  l e g a l l y  e x e r c i s e d .  
Board  o f  R a i l r o a d  Commiss ioners  of  Oregon v. 
Oregon Ra i lway  and ~ a v i g a t i o n  Company, 1 7  O r .  65,  
1 9  P. 702.  2  L.R.A.  195 ,  25 R.C.L. 791." I d .  a t  480. - 
(Emphas i s  added .  ) 

Thus ,  t h e  i m p l i e d  powers  d o c t r i n e  which  t h e  A p p e l l e e s  

a would u r g e  upon t h e  c o u r t  h a s  n o t  been  c o m p l e t e l y  o r  a c c u r a t e l y  



a stated. While some necessarily implied powers exist to avoid an 

absurd result within a statutory framework, the decided tendency 

is to find an affirmative appearance of that power before it can 

be exercised. The clear language of Section 447.503 affirmatively 

establishes the absence of that intent. 

It is undisputed that PERC has exclusive jurisdiction 

over interpretation of the Public Employees Relations Act (PERA) 

through unfair labor practice proceedings under Section 447.503. 

Maxwell v. School Board of Broward County, 330 So.2d 177 (Fla. 

1976). PERC itself has held that it may not lawfully delegate to 

an arbitrator the responsibility to resolve and enforce the 

statutory rights under Chapter 447. City of Hollywood, 7 FPER 

12045 (1980); City of Homestead, 7 FPER 12079 (1981). 

It is significant that neither the City or the Commis- 

sion can adequately explain PERC's deviation from its own earlier 

decision, finding that it not only lacked the authority to defer 

cases to arbitration by virtue of policy, but even lacked the 

authority to promulgate rules for deferral. In Jackson County 

School Board, 3 FPER 276 (1977), PERC considered the legality of 

former Florida Administrative Code, Section 88-4.18, which 

provided for deferral to arbitration if the issues raised in an 

unfair labor practice complaint were susceptible to resolution 

under the grievance/arbitration procedure of the collective 

bargaining agreement. 

At Page 279, the Commission expressly held that the 

grievance/arbitration procedure established under Section 447.401 

• and the Commission's unfair labor practice procedure as 



a e s t a b l i s h e d  unde r  S e c t i o n  447.503, were s e p a r a t e  and  d i s t i n c t  and 

c o u l d  n o t  b e  co-mingled .  I n  s t r i k i n g  down S e c t i o n  8H-4.18, t h e  

Commission h e l d  : 

" N e i t h e r  s t a t u t e  p e r m i t s  t h e  G e n e r a l  C o u n s e l  t o  
p a s s  judgment  on  t h e  f a i r n e s s  o r  c o m p l e t e n e s s  
of  t h e  f i n a l  and b i n d i n g  a r b i t r a t i o n  p r o c e s s ,  
n o r  d o  t h e y  p e r m i t  t h e  Commission t o  s u b s t i t u t e  
one  s t a t u t o r y  p r o c e s s  f o r  a n o t h e r  by d e f e r r i n g  
t o  a r b i t r a t i o n .  F l o r i d a  A d m i n i s t r a t i v e  Code Rule  
S e c t i o n  8H-4.18 l a c k s  s t a t u t o r y  a u t h o r i t y  and i s  
i n v a l i d . "  - I d .  a t  279. 

Some f o u r  y e a r s  a f t e r  t h e  commencement o f  t h i s  a c t i o n ,  

PERC r e e n a c t e d  a  d e f e r r a l  r u l e .  F l o r i d a  A d m i n i s t r a t i v e  Code 

S e c t i o n  38D-21.011 ( 1 9 8 6 ) .  Y e t ,  s i n c e  t h e  J a c k s o n  County 

d e c i s i o n ,  no l e g i s l a t i v e  c h a n g e s  have  o c c u r r e d  w i t h i n  C h a p t e r  447 

which would a l t e r  t h e  b a s i s  upon which t h e  Commission d e t e r m i n e d  

t h e  a b s e n c e  o f  a u t h o r i t y  t o  p romulga te  such  a  r u l e .  

The h o l d i n g  i n  J a c k s o n  County S c h o o l  Boa rd ,  s u p r a ,  is  

c o n s i s t e n t  w i t h  t h e  g e n e r a l  law o f  t h e  S t a t e .  Whether a  d e f e r r a l  

p o l i c y  is  w i s e  o r  d e s i r e a b l e  is  a  q u e s t i o n  f o r  PERC t o  a d d r e s s  t o  

t h e  l e g i s l a t u r e  and n o t  t o  t h e  c o u r t s .  

J u s t i c e  O v e r t o n ,  i n  a  s p e c i a l  c o n c u r r e n c e  i n  Towerhouse 

Condominium, I n c . ,  s u p r a ,  n o t e d  t h a t  condominium p r o p e r t y  owner- 

s h i p  was a  c r e a t u r e  o f  s t a t u t o r y  law and r e l a t i v e l y  new. The same 

may b e  s a i d  f o r  p u b l i c  employee c o l l e c t i v e  b a r g a i n i n g  i n  F l o r i d a .  

J u s t i c e  Over ton  n o t e d  t h a t  t h e  c o u r t  had no a u t h o r i t y  t o  change  o r  

rewrite t h e  law b u t  u rged  t h e  l e g i s l a t u r e  t o  examine  t h e  p a r t i c u -  

l a r  c i r c u m s t a n c e s  of t h a t  c a s e  t o  d e t e r m i n e  i f  a  c h a n g e  i n  t h e  law 

was a d v i s a b l e .  Such s h o u l d  b e  t h e  r e s u l t  i n  t h e  i n s t a n t  c a s e .  

T h a t  i s ,  t h a t  t h e  q u e s t i o n  of t h e  wisdom o r  d e s i r e a b i l i t y  o f  t h e  



C d e f e r r a l  p o l i c y  s h o u l d  b e  d i r e c t e d  t o  t h e  l e g i s l a t u r e  r a t h e r  t h a n  

a n  agency  a t t e m p t i n g  t o  u s u r p  a  power t o  i t s e l f  and  t h e n  a s k  a  

c o u r t  t o  a s s i s t  i t  i n  r e w r i t i n g  t h e  law. 

A c c o r d i n g l y ,  t h e  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  

Appeal  s h o u l d  b e  a f f i r m e d  and  t h e  c o u r t  s h o u l d  d e c l i n e  t o  answer 

t h e  c e r t i f i e d  q u e s t i o n .  

B. The P r o v i s i o n s  of  PERA a s  Compared With t h e  
N a t i o n a l  Labor R e l a t i o n s  A c t  and  t h e  Laws of  
t h e  V a r i o u s  S t a t e s  M i l i t a t e  A g a i n s t  PERC's 
A u t h o r i t v  t o  Defer .  

N o t w i t h s t a n d i n g  t h e  a b s e n c e  o f  s t a t u t o r y  a u t h o r i t y  t o  

d e f e r ,  PERC and  t h e  C i t y  would u r g e  t h e  Commission t o  rewrite t h e  

law by  f i n d i n g  t h a t  t h e  a d o p t i o n  o f  t h e  d e f e r r a l  p o l i c y  is neces -  

s a r y  t o  f u l f i l l  t h e  s t a t u t o r y  o b j e c t i v e s  o f  S e c t i o n s  447.401 and  

447.503. 

The Commission b a s e s  i t s  d e f e r r a l  d o c t r i n e  on t h a t  

e s t a b l i s h e d  by t h e  N a t i o n a l  Labor R e l a t i o n s  Board  i n  t h e  d e c i s i o n s  

of  S p i e l b e r g  M a n u f a c t u r i n g  Company, 36 LRRM 1152 (1955)  ( p o s t -  

a r b i t r a t i o n  d e f e r r a l )  and C o l l y e r  I n s u l t a t e d  Wire, 77 LRRM 1931 

(1971)  ( p r e - a r b i t r a t i o n  d e f e r r a l ) .  I n  t h o s e  d e c i s i o n s ,  t h e  

N a t i o n a l  Labor R e l a t i o n s  Board a d o p t e d  a  p o l i c y  o f  d e f e r r a l  t o  

a r b i t r a t i o n  of u n f a i r  l a b o r  p r a c t i c e  c h a r g e s  i f  c e r t a i n  

p r e r e q u i s i t e s  were m e t .  D i s t i n c t i o n s  between C h a p t e r  447 and t h e  

N a t i o n a l  Labor R e l a t i o n s  A c t ,  however ,  p r o v i d e  f u r t h e r  s u p p o r t  f o r  

t h e  a b s e n c e  of  t h e  Commiss ion ' s  a u t h o r i t y  t o  d e f e r  t o  a r b i t r a t i o n .  

Under t h e  u n f a i r  l a b o r  p r a c t i c e  p r o v i s i o n s  N a t i o n a l  

Labor  R e l a t i o n s  A c t  ( 2 9  U.S.C. S e c t i o n  1 6 0 ) ,  no  p r i v a t e  remedy is 

c r e a t e d  f o r  a n  i n j u r e d  pe r son .  Under t h e  N L R A ,  t h e  N a t i o n a l  Labor 



Relations Board's General Counsel determines whether to issue a 

complaint, the theory upon which the complaint shall proceed, and 

acts as the prosecuting authority during the burden of proof on 

behalf of the charging party. Containair Systems Corp. v. NLRB, 

521 F.2d 1166 (Fla. 2d Cir. 1975). 

By contrast, Section 447.503 permits an aggrieved party 

to file its own complaint and upon a determination of sufficiency 

by the Commission, the charging party then proceeds to a hearing, 

bearing its own costs and legal representation responsibilities. 

The Commission provides for the Hearing Officer and the full Com- 

mission provides final agency action for determination of the 

ultimate issue. Nowhere in the structure of PERC is the office of 

the General Counsel substantially comparative to the NLRB's 

a General Counsel for the purpose of filing and pursuing unfair 

labor practices. 

In Pasco County School Board v. Florida PERC, 353 So.2d 

108 (Fla. 1st DCA 1977), the Court of Appeals considered a 

challenge to the actions of the General Counsel in prosecuting an 

unfair labor practice charge pursuant to former Florida Admini- 

strative Code, Section 8H-4.08. At Note 1 on Page 114, the court 

noted the distinction between PERA and the NLRA regarding the 

authority of the General Counsel to issue complaints and prosecute 

them. The court specifically declined to express an opinion as to 

whether or not the authority to prosecute unfair labor practice 

charges was a valid delegation of authority in light of the 

failure of the objecting party in Pasco County to timely challenge 

• the administrative rule. 



a I n  t h e  c u r r e n t  a d m i n i s t r a t i v e  r u l e s  o f  t h e  Commission,  

found  i n  C h a p t e r  38D o f  t h e  F l o r i d a  A d m i n i s t r a t i v e  Code,  t h e r e  is 

no l o n g e r  a  s e c t i o n  a n a l o g o u s  t o  Rule  8H-4.08. S p e c i f i c a l l y ,  

C h a p t e r  38D-21 l i m i t s  t h e  G e n e r a l  C o u n s e l ' s  f u n c t i o n  t o  d e t e r m i n -  

i n g  t h e  p r i m a  f a c i e  s u f f i c i e n c y  o f  a n  u n f a i r  l a b o r  p r a c t i c e  

c h a r g e ,  s u b j e c t  t o  Commission r e v i e w  and t h e r e b y  set  i n  mot ion  t h e  

a d j u d i c a t i o n  p r o c e s s .  T h i s  is c o n s i s t e n t  w i t h  t h e  e x p r e s s  l e g i s -  

l a t i v e  g r a n t  o f  a u t h o r i t y  under  447.503 ( 2 )  f o r  t h e  Commission " o r  

a n  a g e n t  d e s i g n a t e d  by i t  f o r  s u c h  p u r p o s e "  t o  r e v i e w  t h e  c h a r g e  

and d e t e r m i n e  i t s  s u f f i c i e n c y .  F u r t h e r ,  S e c t i o n  38D-21.08 

s p e c i f i c a l l y  p l a c e s  t h e  b u r d e n  o f  p r e s e n t i n g  s u f f i c i e n t  e v i d e n c e  

t o  e s t a b l i s h  t h e  a l l e g a t i o n s  o f  u n f a i r  l a b o r  p r a c t i c e  c h a r g e s  on 

t h e  c h a r g i n g  p a r t y .  T h e r e f o r e ,  t h e  r u l e s  o f  t h e  Commission,  a s  

9 t h e y  have  e v o l v e d ,  c l e a r l y  i n d i c a t e  a  move away from t h e  N L R A  

s t a n d a r d  f o r  t h e  p r o c e s s i n g  of u n f a i r  l a b o r  p r a c t i c e s .  S i m i l a r l y ,  

t h e  r o l e  o f  g r i e v a n c e  a r b i t r a t i o n  i n  t h e  p r i v a t e  s e c t o r  is 

d i f f e r e n t  f rom t h a t  unde r  PERA. B ind ing  a r b i t r a t i o n  of  g r i e v a n c e s  

is s t a t u t o r i l y  mandated  by S e c t i o n  447.401. P u b l i c  employees  i n  

F l o r i d a  a r e  c o n s t i t u t i o n a l l y  f o r b i d d e n  t o  s t r i k e .  Ar t i c l e  I ,  

S e c t i o n  6,  C o n s t i t u t i o n  of  F l o r i d a  (1968)  . T h e r e f o r e ,  t h e  e x i s t -  

e n c e  of  t h e  g r i e v a n c e  p r o c e d u r e  i s  n o t  t h e n  t r u l y  t h e  p r o d u c t  o f  

n e g o t i a t i o n s .  I n  f a c t ,  a  g r i e v a n c e  p r o c e d u r e  w i l l  b e  deemed 

i n c l u d e d  i n  a  c o n t r a c t ,  whe the r  t h e  p a r t i e s  n e g o t i a t e d  o r  n o t .  

PERC v. Schoo l  Board of  DeSoto County,  374 So.2d 1005  la. 2d DCA 

1 9 7 9 ) .  By c o n t r a s t ,  t h e  NLRB h a s  h e l d  t h a t  i t s  p r a c t i c e  o f  d e f e r -  

r a l  is f o r  t h e  p u r p o s e  of  h i g h l i g h t i n g  t h e  n a t i o n a l  p o l i c y  i n  

s u p p o r t i n g  c o n t r a c t s  t h a t  end w i t h  a g r e e m e n t s  n o t  t o  s t r i k e .  Roy 



Robinson  C h e v r o l e t ,  94 LRRM 1474, 1475 ( 1 9 7 7 ) .  T h e r e f o r e ,  t h e  

r a i s o n  d ' e t r e  f o r  a r b i t r a t i o n  i n  t h e  p r i v a t e  s e c t o r  is t o  have  a  

s u b s t i t u t e  f o r  t h e  r i g h t  t o  s t r i k e  d u r i n g  t h e  l i f e  o f  a  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t .  

Under t h e  NLRA,  i t  is  t h e  gove rnmen t ,  r a t h e r  t h a n  one  of  

t h e  p a r t i e s  t o  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  which 

i n i t i a t e s ,  p r o s e c u t e s  and  d e t e r m i n e s  a n  u n f a i r  l a b o r  p r a c t i c e  

c h a r g e .  Under PERA, i t  is t h e  p a r t i e s  who i n i t i a t e  and p r o s e c u t e  

t h e  c h a r g e s  w i t h  t h e  Commission s i m p l y  a c t i n g  i n  i t s  s t a t u t o r y  

r o l e  o f  d e t e r m i n i n g  t h e  p r e s e n c e  o r  a b s e n c e  o f  a  v i o l a t i o n .  The re  

is  no d i f f e r e n c e  b e t w e e n s  t h e  f u n c t i o n  o f  a n  a r b i t r a t o r  who d e t e r -  

mines  t h e  p r e s e n c e  o r  a b s e n c e  of  a  b r e a c h  o f  t h e  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t .  T h e r e f o r e ,  u n l i k e  t h e  N L R A ,  u n f a i r  l a b o r  

a p r a c t i c e  c h a r g e s  unde r  PERA a r e  s i m p l y  a  c o l l a t e r a l  means t o  t h e  

same g o a l  a s  may b e  had t h r o u g h  t h e  e l e c t i o n  o f  a r b i t r a t i o n .  

T h i s  c o u r t  h a s  r e c o g n i z e d  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  

f o r  t h e r e  t o  b e  s u c h  c o l l a t e r a l  means o f v i n d i c a t o n  of employee 

r i g h t s  i n  t h e  e n a c t m e n t  of C h a p t e r  447. I n  a d d i t i o n  t o  p r o v i d i n g  

a  s p e c i f i c  remedy f o r  u n f a i r  l a b o r  p r a c t i c e s  u n d e r  S e c t i o n  

447.503, t h e  l e g i s l a t u r e  d i d  n o t  r e q u i r e  t h a t  a l l  g r i e v a n c e s  b e  

r e s o l v e d  unde r  S e c t i o n  447.401. I n  AFSCME L o c a l  1 3 6 3  v. ~ l o r i d a  

PERC, s u p r a ,  t h e  D i s t r i c t  C o u r t  o f  Appeal  a f f i r m e d  a n  o r d e r  o f  

PERC f i n d i n g  t h a t  w h i l e  g r i e v a n c e  p r o c e d u r e s  a r e  a  manda to ry  i n -  

c l u s i o n  i n  a l l  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s ,  p a r t i e s  c o u l d  

a g r e e  t o  e x c l u d e  m a t t e r s  f rom t h e  g r i e v a n c e  p r o c e d u r e .  - I d .  a t  482. 

The Supreme C o u r t  a f f i r m e d  t h i s  h o l d i n g  i n  C i t y  o f  

• C a s s e l b e r r y  v .  Orange  County PBA, 482 So.2d 336 ( F l a .  1 9 8 6 ) ,  t h a t  



a  un ion  and  p u b l i c  employer  c o u l d  e x c l u d e  a s p e c t s  o f  t h e i r  c o l l e c -  

t i v e  b a r g a i n i n g  ag reemen t  from t h e  f i n a l  and b i n d i n g  a r b i t r a t i o n  

p r o c e d u r e  and u t i l i z e  an  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  p r o c e d u r e  

such  a s  a  C i v i l  S e r v i c e  Board. 

The f o r e g o i n g  a n a l y s i s  is  s i g n i f i c a n t  i n  t h a t  447.401 

d o e s  n o t  have  t h e  e x c l u s i v i t y  o f  a p p r o v a l  t h a t  b o t h  PERC and  t h e  

C i t y  would s u g g e s t .  

The N L R B ' s  d e f e r r a l  p o l i c y  upon which  PERC and  t h e  C i t y  

s o  h e a v i l y  r e l y  h a s  i t s e l f  come under  s e r i o u s  j u d i c i a l  cri t icism 

i n  r e c e n t  months .  I n  T a y l o r  v.  NLRB, 786 F.2d 1516 ( 1 1 t h  C i r .  

1 9 8 6 ) ,  t h e  U n i t e d  S t a t e s  C o u r t  o f  Appea l s  f o r  t h e  E l e v e n t h  C i r c u i t  

n o t e d  t h a t  t h e  NLRB h a s  a  s t a t u t o r y  d u t y  t o  e n f o r c e  t h e  N a t i o n a l  

Labor R e l a t i o n s  A c t  and  e x c l u s i v e  j u r i s d i c t i o n  t o  d e c i d e  u n f a i r  

l a b o r  p r a c t i c e s .  The Board may n o t  a v o i d  t h i s  r e s p o n s i b i l i t y  

t h r o u g h  a  f a r - r e a c h i n g  d e f e r r a l  p o l i c y  which  a p p a r e n t l y  presumes 

t h a t  a n  u n f a i r  l a b o r  p r a c t i c e  c l a i m  h a s  been r e s o l v e d  t h r o u g h  

a r b i t r a t i o n .  

The c o u r t  r e a c h e d  i t s  c o n c l u s i o n s  b a s e d  upon t h e  s t a n d -  

a r d s  e s t a b l i s h e d  by t h e  Un i t ed  S t a t e s  Supreme C o u r t  i n  a  series o f  

c a s e s  b e g i n n i n g  w i t h  Alexander  v. Gardner-Denver Co., 415 U.S. 36, 

94 S.Ct. 1011  ( 1 9 7 4 ) ,  t h a t  a n  employee whose g r i e v a n c e  was d i s -  

m i s s e d  a t  a r b i t r a t i o n  n e v e r t h e l e s s  c o u l d  b r i n g  a  T i t l e  V I I  c l a i m  

a r i s i n g  from t h e  same u n d e r l y i n g  f a c t s .  The c o u r t  r e c o g n i z e d  t h a t  

t h e  a r b i t r a t o r ' s  competenence  l i e s  i n  t h e  law o f  t h e  s h o p ,  and n o t  

i n  t h e  law o f  t h e  l a n d  and a c c o r d i n g l y  h e l d  t h a t  a n  employee may 

s t i l l  a s s e r t  s t a t u t o r y  c l a i m s  i n d e p e n d e n t  of  any  r i g h t s  c r e a t e d  

under  a  c o l l e c t i v e  b a r g a i n i n g  ag reemen t .  94 S .Ct .  a t  1024. 



F o l l o w i n g  A l e x a n d e r  w a s  t h e  d e c i s i o n  i n  B a r r e n t i n e  v .  

A r k a n s a s - B e s t  F r e i g h t  S y s t e m ,  I n c . ,  450 U.S. 7 2 8 ,  1 0 1 1  S .Ct .  1 4 3 7  

( 1 9 8 1 ) ,  w h e r e i n  t h e  S u p r e m e  C o u r t  r e j e c t e d  t h e  c o n t e n t i o n  t h a t  

a r b i t r a t i o n  o f  wage  c l a i m s  p r e c l u d e d  a l a t e r  s u i t  u n d e r  t h e  F a i r  

L a b o r  S t a n d a r d s  A c t  b a s e d  o n  t h e  same u n d e r l y i n g  f a c t s .  1 0 1  S .Ct .  

a t  1447-48.  T h e  c o u r t  r e a c h e d  t h i s  c o n c l u s i o n  b a s e d  u p o n  t h e  f a c t  

t h a t  d e f e r r a l  t o  a r b i t r a t i o n  s h o u l d  n o t  a p p l y  w h e r e  c l a ims  a r e  

b a s e d  o n  s t a t u t e s  d e s i g n e d  t o  p r o v i d e  minimum s u b s t a n t i v e  r i g h t s .  

T h i s  was h e l d  p a r t i c u l a r l y  t r u e  w h e r e  t h e  s t a t u t e  p r o v i d e s  a n  

i n d i v i d u a l  r e m e d y  t o  t h e  w o r k e r .  

T h i s  is  o f  p a r t i c u l a r  s i g n i f i c a n c e  i n  l i g h t  o f  PERA 

w h i c h  p r o v i d e s  u n d e r  S e c t i o n  447 .503  a n  i n d i v i d u a l  r e m e d y  w h i c h  is 

c l e a r l y  a b s e n t  a p r i v a t e  sector w o r k e r  u n d e r  t h e  N a t i o n a l  L a b o r  

e R e l a t i o n s  A c t .  

Most r e c e n t l y ,  t h e  Supreme  C o u r t  r e i t e r a t e d  i ts  h o l d i n g s  

i n  A l e x a n d e r  a n d  B a r r e n t i n e  i n  

M i c h i g a n ,  4 6 6  U.S. 2 8 4 ,  1 0 4  S.Ct.  1 7 9 9  ( 1 9 8 4 ) ,  w h e r e i n  t h e  c o u r t  

h e l d  t h a t  a n  e a r l i e r  a r b i t r a b l e  f i n d i n g  d i d  n o t  p r e c l u d e  a c i v i l  

r i g h t s  a c t i o n  u n d e r  4 2  U.S.C. S e c t i o n  1983 .  T h e  McDonald c o u r t  

h e l d  t h a t  i t s  l i m i t a t i o n  o f  d e f e r r a l  i n  A l e x a n d e r  a n d  i t s  p r e c l u -  

s i o n  o f  d e f e r r a l  a l t o g e t h e r  i n  B a r r e n t i n e  was 

" . . . b a s e d  i n  l a r g e  p a r t  o n  o u r  c o n c l u s i o n  t h a t  
C o n g r e s s  i n t e n d e d  t h e  s t a t u t e s  a t  i s s u e  i n  t h o s e  
cases t o  b e  j u d i c i a l l y  e n f o r c e d  a n d  t h a t  a r b i t r a -  
t i o n  c o u l d  n o t  p r o v i d e  a n  a d e q u a t e  s u b s t i t u t e  f o r  
j u d i c i a l  p r o c e e d i n g s  i n  a d j u d i c a t i n g  c l a ims  u n d e r  
t h o s e  s t a t u t e s . ' '  1 0 4  S.Ct .  a t  1 8 0 3 .  

T h e  E l e v e n t h  C i r c u i t  i n  T a y l o r ,  s u p r a ,  a l s o  r e l i e d  o n  

t h e  r e c e n t  d e c i s i o n  i n  McNair v .  U n i t e d  S t a t e s  P o s t a l  S e r v i c e ,  768 



F.2d 730 ( 5 t h  C i r .  1 9 8 5 ) ,  c i t i n g  f o u r  f a c t o r s  t o  s u p p o r t  t h e  need 

f o r  i n d e p e n d e n t  a c c e s s  t o  t h e  p r o t e c t i o n  o f  s t a t u t o r y  r i g h t s :  

"(1) An a r b i t r a t o r ,  s c h o o l e d  p r i m a r i l y  i n  t h e  law 
o f  t h e  s h o p ,  may l a c k  t h e  e x p e r t i s e  t o  r e s o l v e  
complex s t a t u t o r y  q u e s t i o n s ;  

( 2 )  Because  an  a r b i t r a t o r ' s  a u t h o r i t y  d e r i v e s  
s o l e l y  from t h e  c o n t r a c t ,  an  a r b i t r a t o r  may n o t  
have  t h e  a u t h o r i t y  t o  e n f o r c e s  s t a t u t e s ;  

( 3 )  The u n i o n  which g e n e r a l l y  c o n t r o l s  t h e  
g r i e v a n c e  p r o c e s s ,  b e c a u s e  i t s  i n t e r e s t s  a r e  n o t  
n e c e s s a r i l y  i d e n t i c a l  t o  t h o s e  of  i t s  employees ,  
may n o t  a d e q u a t e l y  p r o t e c t  t h e i r  s t a t u t o r y  r i g h t s ;  
and  

( 4 )  A r b i t r a b l e  f a c t - f i n d i n g  g e n e r a l l y  i s  n o t  
e q u i v a l e n t  t o  j u d i c i a l  f a c t - f i n d i n g . "  

I t  is  c l e a r  t h a t  t h e  F l o r i d a  l e g i s l a t u r e  i n t e n d e d  t h e  

r i g h t s  c r e a t e d  under  S e c t i o n  447.501 t o  b e  a d j u d i c a t e d  by PERC, 

p u r s u a n t  t o  t h e  p r o v i s i o n s  of  447.503. The f a c t  t h a t  an  u n f a i r  

l a b o r  p r a c t i c e  may a l s o  i n c l u d e  t h e  e l e m e n t s  o f  a  c o n t r a c t u a l  

g r i e v a n c e  is i r r e l e v a n t  t o  t h e  f u l f i l l m e n t  by PERC o f  i t s  o b l i g a -  

t i o n s  under  t h e  s t a t u t e .  

PERC h a s  t h e  e x c l u s i v e  r i g h t  t o  d e t e r m i n e ,  unde r  S e c t i o n  

4 4 7 . 5 0 3 ( 2 ) ,  whe the r  o r  n o t  t h e  f a c t s  a s  a l l e g e d  c o n s t i t u t e  a  pr ima 

f a c i e  u n f a i r  l a b o r  p r a c t i c e .  A t  t h a t  s t a g e ,  PERC c o u l d  e a s i l y  

d e t e r m i n e  t h a t  a  m a t t e r  was s i m p l y  a  q u e s t i o n  o f  a  b r e a c h  of  a  

c o n t r a c t  r a t h e r  t h a n  a  b r e a c h  of  s t a t u t o r y  r i g h t s .  T h i s  d i d  n o t  

o c c u r  i n  t h e  i n s t a n t  c a s e .  

From t h e  f i r s t  i n s t a n c e ,  PERC found  t h e  a l l e g a t i o n s  of a  

u n i l a t e r a l  c h a n g e  i n  a  t e r m  and c o n d i t i o n  o f  employment ( i n c r e a s e  

of  i n s u r a n c e  premiums)  t o  s t a t e  a  pr ima f a c i e  c a s e  f o r  v i o l a t i o n  

of  F l o r i d a  S t a t u t e s ,  S e c t i o n  447.501 (1) ( a )  and  ( c )  . The T h i r d  



a Dis t r i c t  C o u r t  o f  Appeal a l s o  r e c o g n i z e d  t h a t  t h e  i n s t a n t  f a c t s  

m e t  t h e  c r i t e r i a  of  an  u n f a i r  l a b o r  p r a c t i c e  and t h a t  PERC had 

j u r i s d i c t i o n  of  t h e  c a u s e .  Having made s u c h  a  f i n d i n g ,  PERC is 

t h e n  o b l i g a t e d  t o  p roceed  forward  w i t h  i t s  s t a t u t o r y  r e s p o n s i b i l i -  

t i e s  under  S e c t i o n  447.503. Any o t h e r  c o n c l u s i o n  r e n d e r s  i n v a l i d  

c l e a r  l e g i s l a t i v e  l a n g u a g e ,  which is someth ing  t h a t  a  c o u r t  c a n n o t  

p r o p e r l y  do .  

PERC and t h e  C i t y  have c i t e d  t o  t h e  c o u r t  a  number of 

j u r i s d i c t i o n s  where d e f e r r a l  t o  a r b i t r a t i o n  h a s  been  approved .  A 

c l o s e r  e x a m i n a t i o n  of  t h e  t r e a t m e n t  of t h e  d e f e r r a l  d o c t r i n e  on 

t h e  S t a t e  l e v e l  t h r o u g h o u t  t h e  Un i t ed  S t a t e s  d e m o n s t r a t e s  s u b s t a n -  

t i a l  s u p p o r t  f o r  t h e  p o s i t i o n  o f  t h e  FOP and AFSCME i n  t h e  i n s t a n t  

c a s e .  The Supreme C o u r t  of Michigan c o n s i d e r e d  t h e  q u e s t i o n  of 

0 d e f e r r a l  t o  a r b i t r a t i o n  i n  t h e  c a s e  of  D e t r o i t  F i r e f i g h t e r s  

A s s o c i a t i o n  v.  C i t y  o f  D e t r o i t ,  293 N.W. 2d 278 (Mich. 1 9 8 0 ) .  

L ike  F l o r i d a ,  M i c h i g a n ' s  P u b l i c  Employees R e l a t i o n s  A c t  p l a c e s  

upon t h e  Michigan Employee R e l a t i o n s  Commission (MERC) t h e  manda- 

t o r y  o b l i g a t i o n  t o  p r o c e s s  u n f a i r  l a b o r  p r a c t i c e  c h a r g e s  i n  t h e  

same f a s h i o n  a s  p r o v i d e d  i n  S e c t i o n  447.503. - I d .  a t  280. 

While  t h e  C i t y  would s u g g e s t  t h a t  Michigan  d o e s  n o t  a  

s t a t u t o r y  a r b i t r a t i o n  p r o c e d u r e ,  i t  n e g l e c t s  t o  p o i n t  o u t  t h a t  

t h e r e  is  a  s p e c i f i c  compulsory a r b i t r a t i o n  a c t  f o r  p o l i c e  and 

f i r e ,  M.C.L. S e c t i o n  423.231 e t  s e q .  - Id .  a t  281. Under Michi- 

g a n ' s  a r b i t r a t i o n  a c t ,  n o t  o n l y  is  g r i e v a n c e  a r b i t r a t i o n  p r o v i d e d  

f o r ,  b u t  u n i o n s  have  t h e  r i g h t  t o  f i n a l  and b i n d i n g  a r b i t r a t i o n  i n  

t h e  f o r m a t i o n  of  t h e i r  c o n t r a c t s ,  someth ing  which p u b l i c  employees 

i n  t h e  S t a t e  of  F l o r i d a  l a c k .  T h e r e f o r e ,  under  M i c h i g a n ' s  P u b l i c  



Employee Labor R e l a t i o n s  System, a r b i t r a t i o n  is  g i v e n  an  even  more 

e x a l t e d  and i m p o r t a n t  s t a t u s  t h a n  t h a t  c o n t a i n e d  i n  t h e  S t a t e  of  

F l o r i d a .  

The Michigan  Supreme C o u r t  n o t e d  t h a t  t h e  l e g i s l a t u r e  

i n t e n d e d  t o  p r o v i d e  p u b l i c  employees i n  Michigan w i t h  n e a r l y  t h e  

same c o l l e c t i v e  b a r g a i n i n g  r i g h t s  a s  a r e  p o s s e s s e d  by p r i v a t e  

s e c t o r  employees ,  e x c e p t  w i t h  t h e  c o n s t i t u t i o n a l  r i g h t  t o  s t r i k e .  

Id .  a t  282. T h i s  is i d e n t i c a l  t o  t h e  f i n d i n g s  o f  t h i s  Supreme - 

C o u r t  c o n c e r n i n g  t h e  l e g i s l a t u r e ' s  e x t e n s i o n  of  b a r g a i n i n g  r i g h t s  

t o  p u b l i c  employees  i n  F l o r i d a .  Tha t  is ,  p u b l i c  employees i n  

F l o r i d a  were i n t e n d e d  t o  have  t h e  same c o l l e c t i v e  b a r g a i n i n g  

r i g h t s  a s  t h e i r  p r i v a t e  s e c t o r  c o u n t e r p a r t s ,  e x c e p t  t h e  r i g h t  t o  

s t r i k e .  Dade County Classroom T e a c h e r s  A s s o c i a t i o n  v. Ryan, 225 

So.2d 903 ( F l a .  1 9 6 9 ) ;  C i t y  o f  T a l l a h a s s e e  v. PERC, 393 So.2d 1147 

( F l a .  1st DCA 1 9 8 1 ) ,  a f f ' d ,  410 So.2d 487 ( F l a .  1 9 8 1 ) .  

I n  p u r s u i t  o f  t h a t  l e g i s l a t i v e  p o l i c y ,  a s  e x p r e s s e d  i n  

M i c h i g a n ' s  P E R A ,  t h e  c o u r t  h e l d :  

"Toward t h a t  e n d ,  t h e  l e g i s l a t u r e  h a s ,  t h r o u g h  
P E R A ,  a s s u r e d  p u b l i c  employees of  p r o t e c t i o n  
a g a i n s t  u n f a i r  l a b o r  p r a c t i c e s ,  and o f  r e m e d i a l  
a c c e s s  t o  a  s t a t e - l e v e l  a d m i n i s t r a t i v e  agency  
w i t h  s p e c i a l  e x p e r t i s e  i n  s t a t u t o r y  u n f a i r  l a b o r  
m a t t e r s .  The a d d i t i o n a l  s a f e g u a r d s  t h a t  MERC 
must  comply w i t h  t h e  A P A ,  and  make f i n d i n g s  i n  
s u p p o r t  o f  t h o s e  d e c i s i o n s  which a r e  r e v i e w a b l e  
under  t h e  compe ten t ,  m a t e r i a l  and s u b s t a n t i a l  
e v i d e n c e  s t a n d a r d  have  been p rov ided .  These  
p r o c e s s e s  seem w e l l  d e s i g n e d  t o  promote  and 
m a i n t a i n  t h e  c o n f i d e n c e  and h i g h  m o r a l  o f  
p u b l i c  employees ,  who, b e i n g  p r o h i b i t e d  from 
s t r i k i n g ,  mus t  r e l y  h e a v i l y  on t h e  s t a t u t o r y  
p r o t e c t i o n s  a f f o r d e d  under  PERA. The a l t e r n a -  
t i v e  of  C o l l y e r - S p i e l b e r g  d e f e r r a l  t o  p r i v a t e  
a r b i t r a t i o n  o f  p u b l i c  employee u n f a i r  l a b o r  
p r a c t i c e  c h a r g e s  is, under  any  c i r c u m s t a n c e s ,  
a n t i t h e t i c a l  t o  t h e s e  l e g i s l a t i v e l y  p r o v i d e d  
means f o r  r e s o l u t i o n  o f  such  c h a r g e s  under  PERA. 



F i n a l l y ,  i n  o u r  a n a l y s i s ,  i t  i s  emphas i zed  t h a t  
w e  f i n d  no l e g i s l a t i v e  i n t e n t  f o r b i d d i n g  o r  
d i s c o u r a g i n g  v o l u n t a r y  p r i v a t e  a r b i t r a t i o n  o f  
p u b l i c  employee  g r i e v a n c e r  d i s p u t e s .  R a t h e r ,  
w e  r e a d  PERA and  r e l a t e d  s t a t e  s t a t u t e s  a s  
m a n i f e s t i n g  a  c l e a r  l e g i s l a t i v e  i n t e n t  t h a t  
o n c e  a  p a r t y  t o  a  p u b l i c  s e c t o r  employment 
c o l l e c t i v e  b a r g a i n i n g  r e l a t i o n s h i p  i n v o k e s  
M E R C ' s  j u r i s d i c t i o n  unde r  PERA, t h a t  p a r t y ' s  
c o m p l a i n t  s h o u l d  b e  r e s o l v e d  by  MERC i n  a c c o r d -  
a n c e  w i t h  t h e  s t a t u t o r y  p r o c e s s . "  - I d .  a t  282-283. 

Given t h e  r e m a r k a b l e  s i m i l a r i t y  be tween  t h e  l e g i s l a t i v e  

i n t e n t  a s  e x p r e s s e d  i n  M i c h i g a n ' s  PERA and  by i t s  Supreme C o u r t  i n  

C i t y  o f  D e t r o i t ,  s u p r a ,  t h e  f o r e g o i n g  a n a l y s i s  i n  d e c l i n i n g  t o  

a p p r o v e  a  d e f e r r a l  d o c t r i n e  is mos t  a p p r o p r i a t e  f o r  a d o p t i o n  by 

t h i s  c o u r t .  

I n  J e f f e r s o n  County Board of  S u p e r v i s o r s  v.  N e w  York 

S t a t e  PERB, 330 N . E .  2d 621  (Ct.App.N.Y. 1 9 7 5 ) ,  t h e  c o u r t  

e x p r e s s e d  c o g n i z a n c e  o f  t h e  f a c t  t h a t  t h e  N e w  York l e g i s l a t u r e  h a s  

mandated t h a t  PERB " s h a l l  e x e r c i s e  e x c l u s i v e  n o n - d e l e g a b l e  j u r i s -  

d i c t i o n "  o f  t h e  power s  c o n f e r r e d  upon i t .  Moreover ,  PERB may n o t  

d i s r e g a r d  a n  e x p l i c i t  l e g i s l a t i v e  d i r e c t i v e  unde r  t h e  s t a t u t e .  

I d .  a t  624. Under F l o r i d a  law,  PERC a l s o  h a s  t h e  e x c l u s i v e  non- - 

d e l e g a b l e  r e s p o n s i b i l i t y  t o  p r o c e s s  u n f a i r  l a b o r  p r a c t i c e s  unde r  

More r e c e n t l y ,  t h e  N e w  York C o u r t  o f  A p p e a l s  i n  C o l l i n s  

v.  Manhat tan  and  Bronx S. T. O.A., 465 N .  E. 2d 811  ( C t  .App. N. Y. 

1 9 8 4 ) ,  c o n c e r n e d  i t s e l f  w i t h  t h e  o b l i g a t i o n  o f  a  p u b l i c  employer  

t o  b a r g a i n  w i t h  i t s  employees  b e f o r e  making a  u n i l a t e r a l  change  i n  

a  term and  c o n d i t i o n  o f  employment. The c o u r t  n o t e d  t h a t  s u c h  



c l a i m s  would b e  commit ted  t o  t h e  " e x c l u s i v e  n o n - d e l e g a b l e  j u r i s -  

d i c t i o n "  of  t h e  P u b l i c  Employee R e l a t i o n s  Board.  - I d .  a t  817. The 

same r e a s o n i n g  a p p l i e s  i n  t h e  i n s t a n t  c a s e  whereby t h e  FOP and 

AFSCME compla ined  o f  a  u n i l a t e r a l  change  by t h e  C i t y  o f  Miami i n  

i t s  i n s u r a n c e  program and s o u g h t  t o  h a v e  t h a t  h e a r d  unde r  t h e  

e x c l u s i v e  n o n - d e l e g a b l e  j u r i s d i c t i o n  o f  PERC. 

I n  i t s  b r i e f ,  PERC c i t es ,  among t h e  S t a t e  a u t h o r i t i e s  

upon which  i t  re l i es ,  t h e  d e c i s i o n  of  t h e  N e w  J e r s e y  P u b l i c  

Employees R e l a t i o n s  Board  i n  Town o f  H a r r i s o n ,  8  N J P E R  13051 

( 1 9 8 2 ) .  The h o l d i n g  i n  Town of H a r r i s o n  would a p p e a r  t o  b e  c a l l e d  

i n  q u e s t i o n ,  however ,  by  a  d e c i s i o n  of  t h e  S u p e r i o r  C o u r t  of N e w  

J e r s e y ,  A p p e l l a t e  D i v i s i o n ,  i n  J e f f e r s o n  Township Board of  

E d u c a t i o n  v. J e f f e r s o n  Township E d u c a t i o n  A s s o c i a t i o n ,  457 A.2d 

a 1172 ( N . J .  Super .  A.D. 1 9 8 2 ) .  I n  J e f f e r s o n  Township,  s u p r a ,  

a r b i t r a t i o n  was s o u g h t  o f  a  g r i e v a n c e  a l l e g i n g  d i s c r i m i n a t i o n  

a g a i n s t  a  b u s d r i v e r  f o r  p a r t i c i p a t i o n  i n  u n i o n  a c t i v i t i e s .  The 

S t a t e  P u b l i c  Employees R e l a t i o n s  Commission was a s k e d  t o  r e s t r a i n  

a r b i t r a t i o n  a s  t h e  m a t t e r  was an  u n f a i r  l a b o r  p r a c t i c e ,  r a t h e r  

t h a n  a  b r e a c h  o f  t h e  c o l l e c t i v e  b a r g a i n i n g  ag reemen t .  PERC 

r e f u s e d  t o  r e s t r a i n  a r b i t r a t i o n  and t h e  A p p e l l a t e  C o u r t  r e v e r s e d .  

The c o u r t  n o t e d  t h a t  N.  J.S.A. 34: 13A-5.4 (c)  e x p r e s s l y  c o n f e r s  upon 

N e w  J e r s e y ' s  PERC t h e  " e x c l u s i v e  power" t o  p r e v e n t  p u b l i c  

employe r s  and p u b l i c  employee o r g a n i z a t i o n  from e n g a g i n g  i n  u n f a i r  

l a b o r  p r a c t i c e s  a s  d e f i n e d  i n  t h a t  s t a t u t e .  - I d .  a t  1174.  More- 

o v e r ,  t h e  c o u r t  n o t e d  t h a t  t h e  s t a t u t e  e s t a b l i s h e s  " p r e c i s e  pro-  

c e d u r e s  f o r  a  h e a r i n g  b e f o r e  t h e  Commission o r  a n y  d e s i g n a t e d  

a g e n t  t h e r e o f " .  The c o u r t  s p e c i f i c a l l y  h e l d  t h a t  t h e  words 



" d e s i g n a t e d  a g e n t "  d i d  n o t  c o n f e r  upon PERC l e g i s l a t i v e  p e r m i s -  

s i o n  t o  s u r r e n d e r  i t s  a u t h o r i t y  t o  a n  a r b i t r a t o r .  R a t h e r ,  i t  

r e f e r r e d  t o  a  d u l y  a u t h o r i z e d  H e a r i n g  O f f i c e r  who m i g h t  make a  

r e c o m m e n d a t i o n  t o  t h e  Commiss ion ,  w h i c h  i t s e l f  m u s t  make t h e  f i n a l  

b i n d i n g  d e c i s i o n .  - I d .  a t  1174.  T h e  N e w  J e r s e y  c o u r t ' s  h o l d i n g  is 

f u r t h e r  s i g n i f i c a n t  i n  t h a t  N e w  J e r s e y ' s  s t a t u t e  is q u i t e  s i m i l a r  

t o  F l o r i d a ' s  i n  c o n t a i n i n g  s t r o n g  l a n g u a g e  p r o v i d i n g  f o r  f i n a l  a n d  

b i n d i n g  a r b i t r a t i o n  o f  d i s p u t e s  c o v e r e d  b y  t h e  terms o f  t h e  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  - I d .  a t  1 1 7 5 ,  r e l y i n g  upon 

N.J.S.A. 34:13A-5.3. I n  t h e  f i n a l  a n a l y s i s ,  t h e  c o u r t  h e l d  t h a t  

t h e  l e g i s l a t u r e  h a d  p r e e m p t e d  u n t o  t h e  S t a t e  P u b l i c  Employee  

R e l a t i o n s  Commiss ion  t h e  e x c l u s i v e  power o v e r  u n f a i r  l a b o r  

p r a c t i c e  c o m p l a i n t s  a n d  t h e r e b y  p r e c l u d e d  d e f e r r a l  t o  a r b i t r a t i o n .  

The c o u r t  h e l d :  

"The l e g i s l a t u r e  o b v i o u s l y  b e l i e v e d  t h a t  t h e  
e x i s t e n c e  o r  o c c u r r e n c e  o f  u n l a w f u l  p r a c t i c e s  
c a l l e d  f o r  t h e  e x p e r t  h a n d l i n g  o f  a  s p e c i a l i z e d  
a d m i n i s t r a t i v e  a g e n c y  s u c h  a s  PERC a n d  t h a t  i n  
t h e s e  m a t t e r s  t h a t  a g e n c y ' s  j u r i s d i c t i o n  was 
i n d e e d  t o  b e  p r e f e r r e d  e v e n  t o  t h a t  o f  t h e  
c o u r t s . "  - I d .  a t  1175 .  

The  s a m e  r e s u l t  h a s  b e e n  r e a c h e d  b y  t h e  c o u r t s  i n  

P e n n s y l v a n i a .  I n  P e n n s y l v a n i a  Labor  R e l a t i o n s  B o a r d  v .  G e n e r a l  

Braddock  A r e a  S c h o o l  Dis t r ic t ,  380  A.2d 946 (Comm.Ct.Pa. 1 9 7 7 ) ,  

t h a t  t r i b u n a l  h e l d  t h a t  j u r i s d i c t i o n  t o  d e t e r m i n e  and  p r e v e n t  

u n f a i r  l a b o r  p r a c t i c e s  f r o m  o c c u r r i n g  was  i n  t h e  P e n n s y l v a n i a  

Labor  R e l a t i o n s  B o a r d  a n d  "nowhere  else". - I d .  a t  950.  A s  a  

r e s u l t ,  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  B o a r d  n e e d  n o t  w a i t  t o  

i n v e s t i g a t e  c h a r g e s  o f  u n f a i r  l a b o r  p r a c t i c e s  m e r e l y  b e c a u s e  a  

c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  e x i s t e d  u n d e r  w h i c h  a  g r i e v a n c e  



a procedure was available for determination of issues similar to 

those upon which the charges were bgsed. 

In 1983, the same court reaffirmed its position in 

Commonwealth v. Commonwealth of Pennsylvania Labor Relations 

Board, 459 A.2d 452 (Comm.Ct.Pa. 1983). Here, the court con- 

sidered a charge of a unilateral change in a term and condition of 

employment without collective bargaining. The court noted that 

such a charge was within the exclusive jurisdiction of the Board, 

notwithstanding the existence of a grievance arbitration 

procedure. Id. at 456. - 

In reaching this conclusion, the Board took specific 

notice of the Collyer-Spielberg doctrine established by the 

National Labor Relations Board. In declining to adopt the defer- 

e ral policy based on differences between the Pennsylvania Labor Re- 

lations Act and the National Labor Relations Act, the court cited 

with approval Cowden, "Deferral to Arbitration by the Pennsyl- 

vania Labor Relations Board", 80 Dickenson Law Review, 666 (1977). 

In that excellent treatise, the author noted: 

"Although arbitration has great importance to the 
scheme of PERA, nothing in the Act supports a 
finding that the legislature preferred arbitration 
to resolution of a dispute in an unfair labor 
practice proceeding, which is the basis of the 
NLRB's adoption of the Collyer doctrine. More- 
over, an examination of the provisions of PERA 
reveals that the PLRB is vested with exclusive 
authority to remedy unfair labor practices and 
that when there is a conflict between PLRB 
adjudications and arbitration awards, PLRB 
adjudication prevail. But most importantly, 
PERA contains a provision specifically direct- 
ing the State Board to exercise the powers and 
to perform the duties entrusted to it. 



Thus, the inescapable conclusion is that PERA 
creates two systems by which labor disputes 
involving related contractual and statutory 
issues may be resolved. PERA gives an aggrieved 
party a choice of forums or permits them to 
pursue relief in both forums, and appears to 
bar the PLRB from depriving the party of that 
choice." - Id. at 681. 

Again, both the State court and a learned author have 

examined a public employer labor relations act virtually identical 

to that established in Florida, including a requirement for final 

and binding arbitration of contractual grievance claims. Notwith- 

standing the existence of the grievance/arbitration procedure, 

both the court and the author found no expression of legislative 

intent to dislace the exclusive authority of the Public Employee 

Relations Commission to consider and adjudicate unfair labor 

practices. Pennsylvania courts, as did the Third District Court 

of Appeal in the instant case, properly recognized that unfair 

labor practices are to be resolved by the Board created to adjudi- 

cate them and no one else. The fact that related contractual 

issues are involved may mean that another forum is available but 

does not authorize the State agency to disclaim its statutorily 

mandated responsibilities. See, also, City of Coatesville v. 

Commonwealth Labor Relations Board, 465 A.2d 1073 (Comm.Ct.Pa. 

1983); City of Harrisburg v. Capital City Lodge 12, FOP, 471 A.2d 

166 (Comm.Ct.Pa. 1984). 

In two states, the Public Employee Relations Boards 

recognized their own limitations on the power to defer. In Merry- 

ville Community School Corporation, 1978 Indiana Public Employee 

Reporter 10,000, the Indiana Education Employment Relations Board 



* found  i t  i n a p p r o p r i a t e  t o  d e f e r  t o  a r b i t r a t i o n  a n  u n f a i r  l a b o r  

p r a c t i c e  c h a r g e  n o t i n g  t h a t  t h e  Board was mandated  by  S e c t i o n  11 

of  t h e  I n d i a n a  E d u c a t i o n  Employees R e l a t i o n s  A c t  t o  remedy u n f a i r  

l a b o r  p r a c t i c e s .  More r e c e n t l y ,  t h e  Maine Labor R e l a t i o n s  Board 

i n  Bangor  iref fighters A s s o c i a t i o n  v. C i t y  o f  Bangor ,  Case  No. 84- 

1 4  ( 1 9 8 4 ) ,  r e c o g n i z e d  an  a b s e n c e  o f  a u t h o r i t y  t o  d e f e r  u n f a i r  

l a b o r  p r a c t i c e  c h a r g e s  t o  a r b i t r a t i o n .  

I n  C i t y  o f  Bangor ,  s u p r a ,  t h e  q u e s t i o n  p r e s e n t e d  was 

whe the r  o r  n o t  t h e  C i t y  v i o l a t e d  i t s  d u t y  t o  b a r g a i n  by making a  

u n i l a t e r a l  change  i n  a  t e r m  and c o n d i t i o n  of  employment r e l a t i n g  

t o  l i g h t  d u t y  a s s i g n m e n t s  f o r  f i r e f i g h t e r s  i n  r e c e i p t  of  w o r k e r s '  

compensa t ion  payments .  The C i t y  con tended  t h a t  t h e  agency  had no 

j u r i s d i c t i o n  o v e r  t h e  m a t t e r  b e c a u s e  t h e  u n i o n  d i d  n o t  p u r s u e  i t s  

a g r i e v a n c e  t o  a r b i t r a t i o n  o r ,  i n  t h e  a l t e r n a t i v e ,  t h a t  t h e  Board 

s h o u l d  have  d e f e r r e d  t h e  u n f a i r  l a b o r  p r a c t i c e  c h a r g e  t o  a r b i t r a -  

t i o n .  I n  d i s m i s s i n g  b o t h  c o n t e n t i o n s  a s  merit less,  t h e  Board 

h e l d :  

"The c l a i m  is meritless b e c a u s e  t h e  f i l i n g  o f  t h e  
g r i e v a n c e  p u r s u a n t  t o  c o n t r a c t  and t h e  f i l i n g  o f  
a  p r o h i b i t e d  p r a c t i c e  a s  a  c o m p l a i n t  p u r s u a n t  t o  
t h e  A c t  a r e  s e p a r a t e  and i n d e p e n d e n t  c a u s e s  of  
a c t i o n  which may b e  p u r s u e d  s u c c e s s i v e l y .  See, 

-! Lewis ton  F i r e f i g h t e r s  A s s o c i a t i o n  v.  C i t y  o f  
L e w i s t o n ,  354 A.2d 154 ,  168 ( M e .  1 9 7 6 ) .  Our 
j u r i s d i c t i o n  is e s t a b l i s h e d  a c c o r d i n g  t o  t h e  
s t a n d a r d s  set  f o r t h  i n  t h e  A c t ,  and h a r d l y  i s  
c o n t i n g e n t  upon what a  p a r t y  h a s  o r  h a s  n o t  done  
p u r s u a n t  t o  a  c o n t r a c t .  See, e .g . ,  T e a m s t e r s  - 
L o c a l  48 v. C i t y  of  Bangor ,  MLRB No. 80-46 a t  2  
(Oc tobe r  6, 1980)  . I n  p a r t i c u l a r ,  t h e r e  is no 
r e q u i r e m e n t  t h a t  a  p a r t y  e x h a u s t  i t s  c o n t r a c t  
r e m e d i e s  b e f o r e  f i l i n g  w i t h  t h i s  Board.  E q u a l l y  
s p e c i o u s ,  i s  t h e  C i t y ' s  c l a i m  t h a t  w e  s h o u l d  
d e f e r  t o  a r b i t r a t i o n .  S i n c e  t h e  u n i o n  d e c i d e d  
n o t  t o  t a k e  i t s  g r i e v a n c e  t o  a r b i t r a t i o n ,  a  
d e c i s i o n  which is e n t i r e l y  w i t h i n  i t s  d i s c r e t i o n ,  
t h e r e  is  n o t h i n g  t o  which w e  c a n  d e f e r  ." - I d .  a t  



P a g e  9.  

T h e  r e m a i n i n g  cases r e l i e d  u p o n  b y  PERC f r o m  o t h e r  

j u r i s d i c t i o n s  a r e  i n a p p l i c a b l e  i n  t h e  i n s t a n t  case b e c a u s e  o f  v e r y  

s i g n i f i c a n t  d i f f e r e n c e s  b e t w e e n  t h e  e n a b l i n g  l e g i s l a t i o n  i n  t h o s e  

j u r i s d i c t i o n s  a n d  PERA. 

I n  M a s s a c h u s e t t s ,  C h a p t e r  150E ,  G e n e r a l  L a w s  o f  Massa- 

c h u s e t t s ,  t h e r e  is  a s p e c i f i c  p r o v i s i o n  i n  S e c t i o n  8  t h a t  t h e  

M a s s a c h u s e t t s  L a b o r  R e l a t i o n s  C o m m i s s i o n  h a s  t h e  a u t h o r i t y  t o  

o r d e r  a r b i t r a t i o n .  I n  a 1 9 8 1  amendment  c r e a t i n g  S e c t i o n  11, 

s p e c i f i c  s t a t u t o r y  a u t h o r i t y  was c r e a t e d  t o  d e f e r  r e f u s a l  t o  

b a r g a i n  cases t o  a r b i t r a t i o n .  U n l i k e  M a s s a c h u s e t t s ,  h o w e v e r ,  

F l o r i d a  h a s  n o  s u c h  s t a t u t o r y  a u t h o r i t y .  On t h e  c o n t r a r y ,  r e f u s a l  

t o  b a r g a i n  cases a re  t r a d i t i o n a l l y  deemed  u n f a i r  l a b o r  p r a c t i c e  

c h a r g e s  c o n s i d e r e d  b y  PERC. 

I n  i t s  A d m i n i s t r a t i v e  R u l e s  a n d  R e g u l a t i o n s ,  t h e  Massa- 

c h u s e t t s  L a b o r  R e l a t i o n s  Commiss ion  may r e f u s e  t o  i s s u e  a n  u n f a i r  

l a b o r  p r a c t i c e  c h a r g e  p e n d i n g  t h e  r e s o l u t i o n  o f  a p e n d i n g  a r b i t r a -  

t i o n  d e c i s i o n .  S e e ,  S e c t i o n  1 5 0 4 ,  R u l e s  o f  t h e  C o m m i s s i o n .  I n  

S e c t i o n  1 6 . 0 2 ,  a p r o c e d u r e  is  e s t a b l i s h e d  f o r  o r d e r i n g  b i n d i n g  

a r b i t r a t i o n .  A g a i n ,  F l o r i d a ' s  PERC h a s  n o  s u c h  a d m i n i s t r a t i v e  

r u l e  o r  r e g u l a t i o n .  

U n d e r  S e c t i o n  89 .14  o f  t h e  Hawaii L a b o r  R e l a t i o n s  A c t ,  

t h e  s t a t u t o r y  l a n g u a g e  r e g a r d i n g  u n f a i r  l a b o r  p r a c t i c e  p r o c e s s i n g  

is  c o u c h e d  i n  p r e c a t o r y  terms, a s  o p p o s e d  t o  t h e  m a n d a t o r y  

l a n g u a g e  i n  F l o r i d a  S t a t u t e s ,  S e c t i o n  447.503.  I n  a d d i t i o n ,  t h e  

Hawaii d e c i s i o n  c i t e d  b y  PERC i n v o l v e d  d e f e r r a l  b a s e d  u p o n  a t r i a l  



court decision rather than upon any adoption of the NLRB deferral 

doctrine. 

Under Section 273-A (6), New Hampshire Revised Statutes, 

parties are statutorily required to exhaust all other remedies 

before an unfair labor practice charge may be heard by the State's 

Public Employee Relations Board. Under Section 304.l(a) of the 

New Hampshire Code of Administrative Rules, a statement of other 

available remedies and the reasons for not exhausting them is 

required to be filed with the Board prior to the pursuit of any 

unfair labor practice. Again, no such comparable requirement 

exists in Florida. 

Lastly, under the Vermont and Washington cases cited, 

the union had, in both cases, voluntarily submitted the grievance 

to arbitration prior to seeking an additional remedy under their 

respective'unfair labor practice procedures. In the instant case, 

the Miami FOP and AFSCME were, by their own collective bargaining 

agreements, limited to a single choice of forum, be it arbitration 

or action before PERC. No grievance nor arbitration was ever 

sought by the unions in the instant case. Rather, a voluntary 

choice was made to forego the grievance arbitration procedure and 

to elect the contractually agreed upon election of remedy to 

pursue the unfair labor practice charges before PERC. 

Perhaps most illustrative of the proper source for 

deferral doctrine for a State Public Employee Labor Relations 

Commission is that found in the State of California. 

Both the California law governing employment relations 

in school districts and among the State Civil Service specifically 



c o n t a i n  l e g i s l a t i v e  d e f e r r a l  p r o v i s i o n s .  The  ducat ion Employees 

R e l a t i o n s  A c t  ( E E R A )  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

"The Board s h a l l  n o t  do  e i t h e r  o f  t h e  f o l l o w -  
i ng . .  . ( 2 )  i s s u e  a  c o m p l a i n t  a g a i n s t  c o n d u c t  
a l s o  p r o h i b i t e d  by t h e  p r o v i s i o n s  of  t h e  
a g r e e m e n t  be tween  t h e  p a r t i e s  u n t i l  t h e  
g r i e v a n c e  m a c h i n e r y  of  t h e  a g r e e m e n t ,  i f  i t  
e x i s t s  and  c o v e r s  t h e  m a t t e r  a t  i s s u e ,  h a s  
been  e x h a u s t e d ,  e i t h e r  by s e t t l e m e n t  o r  
b i n d i n g  a r b i t r a t i o n .  However, when t h e  
c h a r g i n g  p a r t y  d e m o n s t r a t e s  t h a t  r e s o r t  t o  
c o n t r a c t  g r i e v a n c e  p r o c e d u r e  would b e  
f u t i l e ,  e x h a u s t i o n  s h a l l  n o t  b e  n e c e s s a r y . "  
C a l i f o r n i a  Government Code, S e c t i o n  3 5 4 1 . 5 ( a ) .  

S i m i l a r l y ,  t h e  S t a t e  Employees Employees R e l a t i o n s  A c t ,  

Government Code S e c t i o n  3514.5,  c o n t a i n s  t h e  i d e n t i c a l  l anguage .  

A c c o r d i n g l y ,  t h e  C a l i f o r n i a  P u b l i c  Employees R e l a t i o n s  Board h a s  

s p e c i f i c a l l y  a d o p t e d  a d m i n i s t r a t i v e  r u l e s  p e r t i n e n t  t o  t h e  i s s u e  

of d e f e r r a l  a s  p e r m i t t e d  b y  s t a t u t e .  See, PERB R u l e  32620. 

The d e v e l o p m e n t  by C a l i f o r n i a ' s  PERB o f  a  d e f e r r a l  

p o l i c y  is t h e r e f o r e  c l e a r l y  a  p r o d u c t  o f  a  p r o p e r  g r a n t  o f  

a u t h o r i t y  b y  t h e  l e g i s l a t u r e .  F l o r i d a ' s  PERC, by  c o n t r a s t ,  h a s  no 

s u c h  s p e c i f i c  g r a n t .  An a s s u m p t i o n  of  t h a t  r i g h t  by PERC w i t h o u t  

any  s u c h  i n t e n t  b e i n g  e x p r e s s e d  b y  t h e  F l o r i d a  l e g i s l a t u r e  c o n s t i -  

t u t e s  t h e  v e r y  u s u r p a t i o n  of  power by  a n  a d m i n i s t r a t i v e  agency  

frowned upon by  t h e  c o u r t s  o f  t h i s  S t a t e ,  i n c l u d i n g  t h e  Dis t r ic t  

C o u r t  o f  Appea l  i n  t h e  i n s t a n t  c a s e .  

C .  Summary. 

I t  is e s t a b l i s h e d  p e r a d v e n t u r e  t h a t  d e f e r r a l  t o  

a r b i t r a t i o n  is an  a c t  o u t s i d e  t h e  l a w f u l  power o f  PERC i n  t h e  

a b s e n c e  o f  a  l e g i s l a t i v e  e n a c t m e n t  o r  p r o p e r l y  c o n s t i t u t e d  r u l e .  

F u r t h e r ,  t h e  e x i s t e n c e  of  s u b s t a n t i a l  d i f f e r e n c e s  be tween  t h e  NLRA 



and PERA render it inappropriate to blindly follow NLRB decisions. 

See, City of Winter Park v. Laborers' ~nternational Union, supra; 

Palm Beach Junior College Board of Trustees v. United Faculty of 

Palm Beach Junior College, 425 So.2d 133, 138 (Fla. 1st DCA 1983), 

approved in relevant part, 475 So.2d 1222 (Fla. 1985). 

Therefore, the District Court of Appeal properly found 

PERC's deferral to arbitration to be an ultra vires act. More- 

over, the act of deferral to arbitration is an express derogation 

of the statutory mandate contained in Section 447.503. Having 

found the unfair labor practice charges in the instant case to be 

sufficient, PERC is obligated to hold the evidentiary hearing it- 

self pursuant to the provisions of 447.503 and was properly found 

by the Court of Appeal to have shirked its lawful responsibility. 

Accordingly, the decision of the District Court of 

Appeal should be affirmed and the court should decline to answer 

the certified question. 

11. PERC'S DEVELOPMENT OF THE DEFERRAL 
STANDARD HAS NOT BEEN APPROPRIATE 

Both PERC and the City suggest that the development of 

the deferral standard currently used by PERC has been appropriate 

and consistent. Neither is true. 

Assuming, solely for the purposes of argument, that PERC 

did have the power to defer to arbitration, its development of the 

deferral rule through adjudication has clearly been improper. 

It is significant that PERC's earliest attempts to 

deferral occurred through the promulgation of Rule 88-4.18, 

Florida Administrative Code. As earlier noted, the Commission 



i t s e l f  r e c o g n i z e d  i n  1977 t h a t  i t  l a c k e d  t h e  s t a t u t o r y  a u t h o r i t y  

f o r  t h e  p r o m u l g a t i o n  o f  any  d e f e r r a l  r u l e .  J a c k s o n  County  Schoo l  

Board,  3 FPER 276 ( 1 9 7 7 ) .  

S i n c e  t h a t  t i m e ,  PERC h a s  d e f e r r e d  c a s e s  by d e v e l o p i n g  

t h e  d o c t r i n e  t h r o u g h  a d j u d i c a t i o n  r a t h e r  t h a n  ru l e -mak ing .  There-  

f o r e ,  what  t h e  Commission r e c o g n i z e d  i t  c o u l d  n o t  l a w f u l l y  d o  by 

r u l e ,  i t  h a s  a t t e m p t e d  t o  d o  even  w i t h o u t  t h e  d u e  p r o c e s s  s t r i c -  

t u r e s  r e q u i r e d  u n d e r  t h e  law-making p r o c e s s .  

I t  was n o t  u n t i l  f o u r  y e a r s  a f t e r  t h e  commencement o f  

t h i s  c a s e  t h a t  PERC a t t e m p t e d  t o  a g a i n  p r o m u l g a t e  a  d e f e r r a l  r u l e .  

S e c t i o n  38D-21.011 (1986)  was p romulga t ed  i n  a n  a p p a r e n t  e f f o r t  t o  

" b o o t s t r a p "  t h e  ca se -by -case  a d j u d i c a t i o n  o f  t h e  d e f e r r a l  d o c t r i n e  

i n t o  t h e  l e g i t i m a c y  o f  a  p r o p e r  a d m i n i s t r a t i v e  r u l e .  Such a  

p r a c t i c e  is n o t  g e n e r a l l y  app roved .  - S e e ,  F r e s n o  U n i f i e d  Schoo l  

D i s t r i c t  v .  N a t i o n a l  E d u c a t i o n  A s s o c i a t i o n ,  177 C a l .  R p t r .  888 

( 5 t h  DCA 1 9 8 1 ) .  (Mere c o n t r a c t u a l  v i o l a t i o n s  may n o t  b e  b o o t -  

s t r a p p e d  i n t o  u n f a i r  l a b o r  p r a c t i c e s . )  

I n  e n a c t i n g  i t s  d e f e r r a l  d o c t r i n e  i n  t h e  i n s t a n t  c a s e  

w i t h o u t  a n y  a t t e m p t  a t  ru le -making ,  t h e  Commission h a s ,  i n  f a c t ,  

i n t e r p r e t e d  PERA i n  a  f a s h i o n  d i r e c t l y  c o n t r a r y  t o  t h e  i n t e n t  o f  

t h e  l e g i s l a t u r e .  T h i s  is  a  r e s u l t  which t h e  c o u r t s  o f  t h i s  S t a t e  

have  l o n g  s o u g h t  t o  a v o i d .  Radio Te l ephone  Communicat ion,  I n c .  v.  

S o u t h e a s t e r n  Te l ephone  Company, 110 So.2d 599 ( F l a .  1 9 6 4 ) .  

What PERC h a s  done  is t o  p e r f o r m  ru le -making  by 

a d j u d i c a t i o n ,  a n  a c t i o n  which is  g e n e r a l l y  d i s f a v o r e d .  C h a p t e r  

447 r e p e a t e d l y  c a l l s  f o r  u n f a i r  l a b o r  p r a c t i c e  c h a r g e s  and o t h e r  

s t a t u t o r y  q u e s t i o n s  under  PERA t o  b e  r e s o l v e d  i n  a c c o r d a n c e  w i t h  



the procedures of the Commission. Section 447.207(1), which 

empowers the Commission to engage in rule-making, is clearly the 

statutory intent behind the adoption of substantive procedures. 

That is, PERC is no different than any other State agency in that 

the implementation of its powers must be made by rule, rather than 

case-by-case determination. 

PERC, as any other Commission or Board, has a responsi- 

bility to "structure its discretion progressively by vague 

standards, then definite standards, then broad principles, then 

rules". McDonald v. Department of Banking and Finance, 346 So.2d 

569, 580 (Fla. 1st DCA 1977). See, also, General Development 

Corp. v. Division of State, 353 So.2d 1199 (Fla. 1st DCA 1977). 

When an agency neglects its rule-making power and at- 

tempts to promulgate policy of general applicability on an ad hoc 

basis by orders in particular cases, courts must order rule-making 

as a predicate for further action and, if necessary, courts must 

invalidate agency action taken without rule-making. General De- 

velopment, supra, at 1209. When an agency's incipient policies 

permissibly developed through orders, it is the duty of the courts 

to require the agency to expose and elucidate its reasons for dis- 

cretionary action. - Id. at 1209; See, also, ~ c ~ o n a l d ,  supra, at 

584. 

In Anheuser-Beusch, Inc. v. Department of Business, 393 

So.2d 177 (Fla. 1st DCA 1981), the court held: 



"Agencies may expound statutes given in their 
charge by rules or by orders or by both rules 
and orders. The model of responsible agency 
action under the APA is action faithful to the 
statutory processes and limitations foretold 
to the public as fully as practicable by substan- 
tive rules, and refined and adapted to particu- 
lar situations through orders in the individual 
cases." - Id. at 1181. 

The question of deferral to arbitration is clearly one 

of policy by the Commission's own admission. In the case of 

policy-making, rules are clearly preferable to orders. 

The doctrine of deferral to arbitration is more than 

just procedure. Instead, it is a substantive determination of 

rights which then takes a question of statutory interpretation and 

reduces it to one of mere contract interpretation. The reason why 

rule-making is preferable in such circumstances was succinctly 

stated by the court in Anheuser-Busch, supra: 

"To make a substantive rule, an agency must 
think comprehensively, risk rebuff by the 
legislature's Administrative Procedures Com- 
mittee, Section 120.545, and be willing to 
live with the basic policy choice, making 
refinements by adjudication, until that choice 
is changed by more rule-making." 

The logic behind rule-making is simple. It allows an 

agency to fully inform itself of the matters bearing on the 

proposed rule and allows the public and groups having particular 

interest or information to participate in the rule-making process. 

Balino v. Department of HRS, 362 So.2d 21, 24 (Fla. 1st DCA 1978). 

PERC itself has recognized that rule-making is the most appro- 

priate method of instituting policy changes. In Re Petition of 

Florida PBA, 10 FPER 15073 (1984). 



PERC, t h e r e f o r e ,  h a s  d e m o n s t r a t e d  n o t  o n l y  an  a t t e m p t  t o  

• u s u r p  power p r o h i b i t e d  t o  i t  by  s t a t u t e ,  b u t  i n  e x e r c i s i n g  t h a t  

u s u r p e d  power ,  h a s  i g n o r e d  i t s  o b l i g a t i o n s  t o  d e v e l o p  p o l i c y  

t h r o u g h  ru l e -mak ing  which  a t  l e a s t  o f f e r s  a  m e a s u r e  o f  d u e  

p r o c e s s  t o  t h o s e  a b o u t  t o  b e  d e p r i v e d  o f  s t a t u t o r y  r i g h t s .  

T h e r e f o r e ,  assuming  s o l e l y  f o r  t h e  p u r p o s e s  o f  a rgumen t  

t h a t  PERC d i d  h a v e  t h e  power unde r  C h a p t e r  447, P a r t  11, t o  d e f e r  

u n f a i r  l a b o r  p r a c t i c e s  t o  a r b i t r a t i o n ,  i t s  f a i l u r e  i n  t h e  i n s t a n t  

c a s e  t o  d o  s o  my means o f  rule-making would i n  and  o f  i t s e l f  b e  

f a t a l  t o  t h e  d e f e r r a l  o r d e r  i n  t h e  i n s t a n t  c a s e .  Thus ,  t h e  T h i r d  

Dis t r ic t  C o u r t  o f  Appeal  was c o r r e c t  i n  i t s  r e f u s a l  t o  s u s t a i n  t h e  

d e f e r r a l  o r d e r .  

The P e t i t i o n e r s  a l s o  c o n t e n d  t h a t  PERC's a p p l i c a t i o n  o f  

t h e  d e f e r r a l  d o c t r i n e  h a s  been  c o n s i s t e n t .  T h i s  is n o t  t h e  c a s e .  

The C i t y  r e l i e s  on t h e  d e c i s i o n  i n  Manatee  E d u c a t i o n  

A s s o c i a t i o n  v. Manatee  County  S c h o o l  Boa rd ,  8  FPER 13202  (1982)  

w h e r e i n  PERC d e c l i n e d  t o  d e f e r  t o  a r b i t r a t i o n  whe re  t h e  i s s u e  

i n v o l v e d  was a  r e f u s a l  t o  b a r g a i n .  The Commission n o t e d  t h a t :  

"While  a n  a r b i t r a t o r  may d e t e r m i n e  w h e t h e r  
s p e c i f i c  t o p i c s  a r e  encompassed by t h e  re- 
o p e n e r  p r o v i s i o n ,  i t  is  n o t  h i s  p r o v i n c e  
t o  d e t e r m i n e  whe the r  t h e  t o p i c s  were w i t h i n  
t h e  s t a t u t o r y  s c o p e  o f  b a r g a i n i n g ,  waived  
by t h e  MEA, p r o p e r l y  r a i s e d  b e f o r e  t h e  S p e c i a l  
M a s t e r ,  o r  l a w f u l l y  d e t e r m i n e d  by t h e  l e g i s l a -  
t i v e  body. F i n a l l y ,  t h e  a r b i t r a t o r  l a c k s  
a u t h o r i t y  t o  d e t e r m i n e  w h e t h e r  t h e  S c h o o l  
B o a r d ' s  c o n d u c t  c o n s t i t u t e s  a  v i o l a t i o n  o f  
S e c t i o n  447 .501 (1 )  ( a )  and ( c ) ,  F l o r i d a  
S t a t u t e s ,  1981. Such a  d e t e r m i n a t i o n  d e p e n d s  
on t h e  i n t e r p r e t a t i o n  o f  t h e  s t a t u t o r y  b a r g a i n -  
i n g  o b l i g a t i o n  which is  w i t h i n  t h e  s o l e  d i s c r e -  
t i o n  o f  t h e  Commission." - I d .  a t  375. 



The i n s t a n t  c a s e  i n v o l v e s  a  r e f u s a l  o f  t h e  C i t y  o f  Miami 

t o  engage  i n  c o l l e c t i v e  b a r g a i n i n g  w i t h  i t s  employee o r g a n i z a t i o n s  

o v e r  a  u n i l a t e r a l  change  i n  a  t e r m  and c o n d i t i o n  o f  employment 

w i t h o u t  b a r g a i n i n g  w i t h  t h e  FOP and AFSCME. The s o l e  and o n l y  

d e f e n s e  o f  t h e  C i t y  i n  t h a t  c a u s e  was t h a t  t h e  c o n t r a c t  c o n s t i -  

t u t e d  a  c l e a r  and  u n m i s t a k e a b l e  waiver  of  t h e  C i t y ' s  o b l i g a t i o n  t o  

b a r g a i n .  Under t h e  d o c t r i n e ,  a s  s e t  f o r t h  i n  Manatee County,  

s u p r a ,  t h e  i s s u e  t h e n  d e v o l v e d  a round  a  q u e s t i o n  o f  whe the r  t h e  

C i t y ' s  c o n d u c t  c o n s t i t u t e d  a  v i o l a t i o n  of  S e c t i o n  4 4 7 . 5 0 1 ( 1 ) ( a )  

and  ( c ) .  PERC found t h e  a l l e g a t i o n s  unde r  such  c h a r g e s  t o  b e  

s u f f i c i e n t ,  y e t  d e f e r r e d  t h e  e n t i r e  m a t t e r  t o  an  a r b i t r a t o r ,  n o t -  

w i t h s t a n d i n g  t h e  f a c t  t h a t  such  d e t e r m i n a t i o n s  a r e  w i t h i n  t h e  s o l e  

d i s c r e t i o n  of  t h e  Commission. T h i s  may h a r d l y  b e  s a i d  t o  b e  a  

e c o n s i s t e n t  a p p l i c a t i o n  of  p o l i c y .  --  S e e ,  a l s o ,  C i t y  of Hollywood, 7  

FPER 12045 (1980)  ; C i t y  of  Homestead, 7  FPER 12079 ( 1 9 8 1 ) .  

I n  t h e  i n s t a n t  c a s e ,  PERC s i m p l y  s h i r k e d  a  s t a t u t o r y  

r e s p o n s i b i l i t y  and  dumped a  q u e s t i o n  of  p u r e  s t a t u t o r y  i n t e r p r e -  

t a t i o n  i n t o  t h e  l a p  o f  a  p r i v a t e  p a r t y .  I t  is  n o t  c o n s i s t e n t  w i t h  

l e g i s l a t i v e  i n t e n t ,  w i t h  j u d i c i a l  i n t e r p r e t a t i o n ,  n o r  w i t h  t h e  

Commiss ion ' s  own pronouncements  r e g a r d i n g  i t s  r e s p o n s i b i l i t i e s  i n  

d e f e r r a l  a c t i o n s .  Again ,  t h i s  a l o n e  c o u l d  have  s e r v e d  a s  a  l a w f u l  

b a s i s  f o r  d e n i a l  of  t h e  r i g h t  t o  d e f e r .  

L a s t l y ,  PERC s u g g e s t s  t h a t  b e c a u s e  t h e r e  h a s  been no 

l e g i s l a t i v e  a c t i o n  s i n c e  i t s  d e f e r r a l  p o l i c y ,  t h a t  t h a t  is  somehow 

t a c i t  a p p r o v a l  o f  t h e  a c t i o n s  of  t h e  Commission. The same m i g h t  

b e  s a i d  of  P E R C ' s  r e c e n t  a d o p t i o n  of a  d e f e r r a l  r u l e  t h r o u g h  

e S e c t i o n  38D-21.011. T h a t  is ,  p e r h a p s  PERC h a s  r e c o g n i z e d  t h a t  i t s  



case-by-case  a d j u d i c a t i o n  and  a p p l i c a t i o n  of  t h e  d e f e r r a l  d o c t r i n e  

i n  t h e  a b s e n c e  of  a  r u l e  was improper  and  h a s  now a t t e m p t e d  t o  

p l a c e  a  band a i d  upon a n  open wound i n  t h e  h e a r t  o f  l a b o r  

r e l a t i o n s  i n  t h e  S t a t e  of F l o r i d a .  

The T h i r d  D i s t r i c t  c o r r e c t l y  found PERC l a c k e d  t h e  

a u t h o r i t y  t o  d e f e r  and  t h i s  Honorable  C o u r t  s h o u l d  a f f i r m  t h e  

o r d e r  below and d e c l i n e  t o  answer t h e  c e r t i f i e d  q u e s t i o n .  

111. DEFERRAL I N  THE INSTANT CASE WAS NOT PROPER 

A t  t h e  h e a r t  of t h e  S p i e l b e r g  d o c t r i n e ,  s o  h e a v i l y  

r e l i e d  upon by t h e  P e t i t i o n e r s ,  i s  t h e  N a t i o n a l  Labor R e l a t i o n s  

B o a r d ' s  s t a t e m e n t  t h a t  d e f e r r a l  t o  t h e  c o n t r a c t u a l  g r i e v a n c e  

a r b i t r a t i o n  p r o c e d u r e  w i l l  b e  g r a n t e d  b e c a u s e  of t h e  u n d e r l y i n g  

p r i n c i p l e :  

" . . . t h a t  p a r t i e s  who have a g r e e d  upon a n  a r b i t r a t i o n  
p r o c e d u r e  f o r  r e s o l u t i o n  of t h e i r  d i s p u t e s  s h o u l d  
honor  t h e i r  c o n t r a c t u a l  commitment i n s t e a d  of 
u t i l i z i n g . . , p r o c e s s e s  f o r  a d j u d i c a t i o n  o f  u n f a i r  
l a b o r  p r a c t i c e s  t h a t  a r e  s u s c e p t i b l e  by r e s o l u t i o n  
t o  t h e i r  agreed-upon p r o c e d u r e s .  I' see- C r o a t i a n  
F r a t e r n a l  Union of  America, 2 3 2  NLRB 1010 ( 1 9 7 7 ) .  

I n  i t s  o r d e r  of  October  5, 1984,  t h e  Commission n o t e d  

t h a t  t h e  ag reemen t  of  a l l  p a r t i e s  t o  b e  bound by  a n  a r b i t r a t i o n  

award is a  c o n d i t i o n  p r e c e d e n t  t o  t h e  p r o p e r  e x e r c i s e  of t h e  

d e f e r r a l  d o c t r i n e ,  A t  no p o i n t  i n  t h e s e  p r o c e e d i n g s  were AFSCME 

o r  t h e  FOP e v e r  i n  ag reemen t  t o  be  bound by t h e  a r b i t r a t i o n  awards  

and t h e  Commiss ion ' s  f i n d i n g  t o  t h a t  e f f e c t  i n  i t s  f i n a l  o r d e r  was 

n o t  s u p p o r t e d  by  compe ten t ,  s u b s t a n t i a l  e v i d e n c e  n o r  by t h e  law. 

I t  is s i g n i f i c a n t  t o  n o t e  a t  t h e  o u t s e t  t h a t  no g r i e v a n c e  was e v e r  

f i l e d  by t h e  u n i o n s  i n  t h i s  c a s e .  R a t h e r ,  o n l y  u n f a i r  l a b o r  

p r a c t i c e  c h a r g e s  were f i l e d  i n  a c c o r d a n c e  w i t h  t h e  e x c l u s i v e  



e l e c t i o n  o f  remedy p r o c e d u r e s  c o n t a i n e d  i n  t h e  r e s p e c t i v e  c o l l e c -  

t i v e  b a r g a i n i n g  a g r e e m e n t s  o f  t h e  FOP and  AFSCME ( R .  218-232) .  

The u n i o n s  h a v e  c o n t e n d e d  from t h e  b e g i n n i n g  and  

c o n t i n u e  t o  c o n t e n d  t h a t  t h e  i s s u e s  i n  t h i s  c a u s e  were n o t  n o r  

have  e v e r  been  a p p r o p r i a t e  s u b j e c t s  f o r  d e f e r r a l  t o  a r b i t r a t i o n .  

Moreover ,  h a v i n g  a g r e e d  t o  t h e  i n c l u s i o n  o f  a n  e x c l u s i v e  e l e c t i o n  

o f  remedy t o  b e  made by t h e  employee o r g a n i z a t i o n s  a l o n e ,  t h e  C i t y  

c l e a r l y  and  u n m i s t a k e a b l y  waived  i t s  r i g h t  t o  u t i l i z e  t h e  d e f e r r a l  

d o c t r i n e .  

A s  p r e v i o u s l y  n o t e d ,  t h e  f i r s t  c r i t e r i o n  se t  f o r t h  by 

t h e  NLRB i n  S p i e l b e r g ,  is  t h a t  a l l  p a r t i e s  a g r e e d  t o  b e  bound by 

t h e  a r b i t r a t i o n  award.  

Given  t h e  f a c t  t h a t  AFSCME and  t h e  FOP a p p e a l e d  t o  t h e  

Commission,  t o  t h e  Dis t r ic t  C o u r t  of  Appea l  and  t o  t h e  Supreme 

C o u r t  p r i o r  t o  b e i n g  f o r c e d  i n t o  t h e  a r b i t r a t i o n  p r o c e e d i n g  which 

was t h e n  r e t u r n e d  t o  t h e  Commission,  d i s a p p r o v e d  by  t h e  Dist r ic t  

C o u r t  o f  Appea l  a n d  now s o u g h t  t o  b e  r e i n s t a t e d  i n  t h i s  c o u r t ,  i t  

c a n  h a r d l y  b e  s a i d  t h a t  t h e  FOP and AFSCME h a v e  a g r e e d  t o  any  

a r b i t r a t i o n  p r o c e e d i n g .  On t h e  c o n t r a r y ,  t h e  u n i o n s  were d r a g g e d  

" k i c k i n g  and  s c r e a m i n g "  t o  an  a r b i t r a t i o n  t h a t  t h e y  n e i t h e r  s o u g h t  

t o  h a v e  n o r  a g r e e d  s h o u l d  have  o c c u r r e d .  I n  f a c t ,  t h e  T h i r d  

Dis t r ic t  C o u r t  o f  Appeal  a g r e e d  w i t h  t h e  u n i o n s  t h a t  t h e  a r b i t r a -  

t i o n  s h o u l d  n o t  h a v e  o c c u r r e d .  T h e r e f o r e ,  d e f e r r a l  t o  t h e  

a r b i t r a t i o n  award by t h e  Commission c o n s t i t u t e s  a  d i r e c t  d e v i a t i o n  

f rom t h e  S p i e l b e r g  s t a n d a r d .  --  S e e ,  a l s o ,  Wer the imer  S t o r e s  Corp. ,  

33 LRRM 1398. --  S e e ,  a l s o ,  Frank  Rooney, I n c . ,  v.  C h a r l e s  Ackerman 



of  F l o r i d a ,  219 So.2d 110  ( F l a .  3d DCA 1 9 6 9 )  ( a r b i t r a t i o n  a g r e e -  

men t s  a r e  s t r i c t l y  c o n s t r u e d ) .  

T h e r e f o r e ,  i n q u i r y  i n t o  any  o f  t h e  o t h e r  S p i e l b e r g  

c r i t e r i a ;  w h e t h e r  t h e  a r b i t r a t i o n  was f a i r l y  o r  r e g u l a r l y  con-  

d u c t e d  o r  w h e t h e r  t h e  a r b i t r a t i o n  was r e p u g n a n t  t o  t h e  A c t ,  

become v i r t u a l l y  i r r e l e v a n t .  

I n  a d d i t i o n  t o  t h e  f a i l u r e  t o  s e c u r e  t h e  ag reemen t  o f  

a l l  p a r t i e s  t o  b e  bound by t h e  award ,  PERC f a i l e d  t o  r e c o g n i z e  

t h a t  t h e  a r b i t r a t o r  d i d  n o t  f u l l y  and  d i r e c t l y  d e t e r m i n e  t h e  

s t a t u t o r y  i s s u e s .  The u n i o n s  c o n t i n u e  t o  m a i n t a i n ,  a s  t h e y  h a v e  

t h r o u g h o u t  t h e s e  p r o c e e d i n g s ,  t h a t  t h e  i s s u e  c o n t a i n e d  i n  t h e  

u n f a i r  l a b o r  p r a c t i c e  c h a r g e  was one  a l w a y s  w i t h i n  t h e  e x c l u s i v e  

j u r i s d i c t i o n  o f  t h e  Commission. C i t y  o f  Homestead,  s u p r a ;  C i t y  of  

* Hollywood, s u p r a ;  Manatee  County Schoo l  Board ,  s u p r a ;  Maxwell ,  

s u p r a .  

I n  S t e p h e n s o n  v. NLRB, 550 F.2d 535 ( 9 t h  C i r .  1 9 7 7 ) ,  t h e  

C o u r t  o f  A p p e a l s  h e l d  t h a t  t h e  p u r p o s e  o f  a r b i t r a t i o n  mach ine ry  is 

n o t  t o  o u s t  t h e  NLRB f rom i ts  j u r i s d i c t i o n  t o  a d j u d i c a t e  u n f a i r  

l a b o r  p r a c t i c e s .  F u r t h e r ,  t h e  NLRB s h o u l d  n o t  d e f e r  f rom exercis- 

i n g  a u t h o r i t y  o v e r  u n f a i r  l a b o r  p r a c t i c e s  b e c a u s e  o f  t h e  e x i s t e n c e  

of  t h e  a r b i t r a t i o n  m a c h i n e r y ,  when t h e  i s s u e  p r e s e n t e d  i n v o l v e s  

p r i m a r i l y  a  s t a t u t o r y  r a t h e r  t h a n  c o n t r a c t u a l  o r  f a c t u a l  i s s u e .  

T h e r e f o r e ,  i n  o r d e r  t o  d e f e r  t o  a n  a r b i t r a t i o n  award ,  t h e  a r b i t r a -  

t o r  mus t  h a v e  " c l e a r l y  d e c i d e d "  t h e  u n f a i r  l a b o r  p r a c t i c e  i s s u e .  

I d .  a t  538. S e e ,  a l s o ,  Banyard v.  NLRB, 505 F.2d 342 (D.C. C i r .  - - -  
1 9 7 4 ) .  



The power o f  t h e  N a t i o n a l  Labor  R e l a t i o n s  Board i s  n o t  

a f f e c t e d  by a n y  o t h e r  means o f  a d j u s t m e n t ,  i n c l u d i n g  a r b i t r a t i o n .  

NLRB v. S o u t h  C e n t r a l  B e l l ,  111 LRRM 2609 ( 5 t h  C i r .  1 9 8 2 ) .  Thus,  

a n  a r b i t r a t i o n  award  which  l i m i t s  t h e  s c o p e  o f  i n q u i r y  t o  less 

t h a n  t h a t  which t h e  agency  is p e r m i t t e d  t o  i n q u i r e  is r e p u g n a n t  t o  

t h e  A c t  and  p r o p e r l y  se t  a s i d e .  - I d .  a t  2615. S e e ,  a l s o ,  NLRB v. 

M a g n e t i c s  I n t e r n a t i o n a l ,  I nc . ,  699 F.2d 806,  809; S e r v a i r ,  I n c .  v. 

NLRB,  726 F.2d 1435 ,  1438  ( 9 t h  C i r .  1 9 8 4 ) .  

I t  c a n  h a r d l y  b e  s a i d  t o  e n c o u r a g e  l a b o r  s t a b i l i t y  t o  

d e p r i v e  u n i o n s  o f  t h e i r  c o n t r a c t u a l l y  b a r g a i n e d  f o r  e l e c t i o n  o f  

r emed ie s .  By f o r c i n g  AFSCME and  t h e  FOP i n t o  a r b i t r a t i o n  p roceed -  

i n g s ,  which n e i t h e r  u n i o n  d e s i r e d  n o r  f e l t  would a d e q u a t e l y  

a d d r e s s  t h e i r  s t a t u t o r y  c o n c e r n s ,  t h e  S p i e l b e r g  r e q u i r e m e n t  f o r  

a l l  p a r t i e s  a g r e e i n g  t o  b e  bound o b v i o u s l y  was n o t  f u l f i l l e d .  

PERC e r r o n e o u s l y  found  t h a t  t h e  e l e c t i o n  o f  remedy 

l a n g u a g e  c o n t a i n e d  i n  t h e  un ion  c o n t r a c t s  d o e s  n o t  c l e a r l y  and 

unambiguous ly  p l a c e  w i t h i n  t h e  e x c l u s i v e  c o n t r o l  o f  t h e  u n i o n s  t h e  

r i g h t  t o  c h o o s e  t h e  remedy. S p e c i f i c a l l y ,  t h e  FOP c o n t r a c t  

p r o v i d e s  : 

" I t  is  f u r t h e r  a g r e e d  by t h e  employee  o r g a n i z a t i o n  
t h a t  employees  c o v e r e d  by t h i s  a g r e e m e n t  s h a l l  
make a n  e x c l u s i v e  e l e c t i o n  o f  remedy p r i o r  t o  
f i l i n g  a  s econd  s t e p  g r i e v a n c e  o r  i n i t i a t i n g  
f o r  r e d d r e s s i n g  any  o t h e r  forum." FOP c o n t r a c t ,  
A r t i c l e  6. 

S u b s t a n t i a l l y  s i m i l a r  l a n g u a g e  a p p e a r s  i n  t h e  AFSCME 

ag reemen t  i n  Ar t ic le  15.  

Even more  i m p o r t a n t l y ,  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e -  

0 
ment s  f u r t h e r  p r o v i d e  i n  t h e i r  r e s p e c t i v e  g r i e v a n c e  p r o c e d u r e s :  



"The e l c t i o n  of  remedy form w i l l  i n d i c a t e  w h e t h e r  
t h e  a g g r i e v e d  p a r t y  o r  p a r t i e s  w i sh  t o  u t i l i z e  
t h e  g r i e v a n c e  p r o c e d u r e  c o n t a i n e d  i n  t h i s  ag reemen t  
o r  p r o c e s s  t h e  g r i e v a n c e ,  a p p e a l  o r  a d m i n i s t r a t i v e  - 
a c t i o n  b e f o r e  a  g o v e r n m e n t a l  b o a r d ,  agency  o r  c o u r t  
p r o c e e d i n g .  S e l e c t i o n  of  r e d r e s s  t h r o u g h  t h e  
g r i e v a n c e  p r o c e d u r e  c o n t a i n e d  h e r e i n  s h a l l  p r e c l u d e  
t h e  a g g r i e v e d  p a r t y  o r  p a r t i e s  f rom u t i l i z i n g  t h e  
g r i e v a n c e  p r o c e d u r e  f o r  t h e  a d j u s t m e n t  o f  s a i d  
g r i e v a n c e . "  

What t h e  f o r e g o i n g  l a n g u a g e  c l e a r l y  and  unambiguous ly  

s t a t e s  is  t h a t  t h e  c h o i c e  of  forum f o r  r e d r e s s  o f  a  l a b o r  d i s p u t e  

is s o l e l y  t h a t  o f  t h e  a g g r i e v e d  p a r t y .  Any o t h e r  c o n s t r u c t i o n  

i g n o r e s  t h e  p l a i n  l a n g u a g e  of  t h e  c o n t r a c t .  

PERC a d o p t e d  w i t h o u t  s i g n i f i c a n t  d i s c u s s i o n  t h e  f i n d i n g  

t h a t  t h e  p u r p o s e  o f  t h e  e l e c t i o n  of  remedy l a n g u a g e  was t o  p r o t e c t  

t h e  C i t y  f rom m u l t i p l e  c l a i m s  i n  m u l t i p l e  fo rums o v e r  t h e  same 

c a u s e  o f  a c t i o n .  The u n i o n s  d o  n o t  q u a r r e l  w i t h  h a v i n g  t h e  r i g h t  

t o  l i t i g a t e  i n  a  s i n g l e  forum. What is  unambiguous i n  t h e  

c o n t r a c t ,  however ,  i s  t h a t  t h e  a g g r i e v e d  p a r t i e s ,  by t h e y  

i n d i v i d u a l s  o r  u n i o n s ,  have  t h e  r i g h t  t o  select t h e  forum o f  

c h o i c e .  Were t h e  l a n g u a g e  i n  t h e  FOP and  AFSCME c o n t r a c t s  t o  b e  

c o n f i n e d  s o l e l y  t o  T i t l e  V I I  c a s e s  a s  t h e  PERC o r d e r  s u g g e s t s ,  t h e  

c o n t r a c t  s h o u l d  h a v e  s o  s t a t e d  t h a t  a n y  o t h e r  g r i e v a n c e  may b e  

r e s o l v e d  e x c l u s i v e l y  o u t  o f  t h e  g r i e v a n c e  p r o c e d u r e  and  t h a t  t h e  

p a r t i e s  w a i v e  t h e  r i g h t  t o  p r o c e e d  b e f o r e  a n y  c o u r t  o r  forum f o r  

any  m a t t e r  c o v e r e d  unde r  t h e  c o l l e c t i v e  b a r g a i n i n g  ag reemen t .  

Such l a n g u a g e ,  however ,  d o e s  n o t  a p p e a r  i n  t h e  c o n t r a c t s .  

A t  t h e  h e a r t  o f  t h e  S p i e l b e r g  d o c t r i n e  h e l d  s o  d e a r l y  by 

t h e  C i t y  and  PERC, i s  t h e  u n d e r l y i n g  p r i n c i p l e  t h a t  t h e  d e f e r r a l  

s h o u l d  r e s p e c t  t h e  d i s p u t e  r e s o l u t i o n  p r o c e d u r e  a g r e e d  upon by t h e  



p a r t i e s  i n  t h e i r  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s .  I n  a  r e c e n t  • d e c i s i o n  of  PERC i n  IBEW 323 v. Lake Worth U t i l i t i e s  A u t h o r i t y ,  1 0  

FPER 15134 ,  t h e  Commission r e l i e d  upon t h e  NLRB p r e c e d e n t  

e s t a b l i s h e d  i n  Un i t ed  T e c h n o l o g i e s ,  115 LRRM 1059 ( 1 9 8 4 ) ,  w h e r e i n  

t h e  Board h e l d :  

" I t  is f u n d a m e n t a l  t o  t h e  c o n c e p t  o f  c o l l e c t i v e  
b a r g a i n i n g  t h a t  t h e  p a r t i e s  t o  a  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t  a r e  bound by t h e  terms of  
t h e i r  c o n t r a c t .  

C e r t a i n l y  g r e a t  damage c o u l d  b e  d o n e  t o  t h e  
e n t i r e  s y s t e m  o f  g r i e v a n c e  a r b i t r a t i o n  and  t o  
t h e  p r o c e s s  of  c o l l e c t i v e  b a r g a i n i n g  i f  t h e  
p a r t i e s  b e l i e v e  t h e y  c o u l d  i g n o r e  a n  ag reed -  
upon method o f  s e t t l i n g  d i s p u t e s . "  

Moreover ,  t h e  Board wen t  on t o  s t a t e  t h a t  i t  would 

r e f u s e  t o  d e f e r  t o  a r b i t r a t i o n  where  " t h e  r e s p o n d e n t ' s  c o n d u c t  

@ c o n s t i t u t e d  a  r e j e c t i o n  of  t h e  p r i n c i p l e s  o f  c o l l e c t i v e  

b a r g a i n i n g " .  - I d .  a t  1052. 

A s  d i s c u s s e d  e a r l i e r ,  p a r t i e s  t o  a  c o l l e c t i v e  b a r g a i n i n g  

ag reemen t  may a g r e e  t o  d e v i a t e  from t h e  g r i e v a n c e  a r b i t r a t i o n  

p r o c e d u r e  s o  l o n g  a s  t h a t  a g r e e m e n t  is m u t u a l .  AFSCME L o c a l  1363 ,  

s u p r a ;  C i t y  o f  C a s s e l b e r r y ,  s u p r a .  A g a i n s t  t h i s  backg round ,  i t  

becomes c l e a r  t h a t  t h e  u n i o n s  and t h e  C i t y  a g r e e d  i n  t h e i r  

c o n t r a c t s  t o  a  d i s p u t e  r e s o l u t i o n  p r o c e d u r e  t o  p e r m i t  t h e  employee  

o r g a n i z a t i o n  t h e  c h o i c e  o f  t h e  r e s o l u t i o n  o f  a  d i s p u t e ,  s o  l o n g  a s  

t h e  e l e c t i o n  o f  r e m e d i e s  was a n  e x c l u s i v e  one.  A s  e a r l i e r  n o t e d ,  

t h e  p a r t i c u l a r  l a n g u a g e  i n  t h e  c o n t r a c t s  c l e a r l y  invoked  a  w a i v e r  

by b o t h  p a r t i e s .  The C i t y  h a s  waived t h e  r i g h t  t o  c h o o s e  t h e  

forum and  t h e  u n i o n s  h a v e  a g r e e d  t h a t  o n c e  t h e y  c h o o s e ,  f o r  

a 



example ,  t o  p u r s u e  a  c a s e  b e f o r e  PERC, t h e y  may n o t  t h e r e a f t e r  

a t t e m p t  t o  r e l i t i g a t e  t h e  c a u s e  t h r o u g h  t h e  g r i e v a n c e  p r o c e d u r e .  

F o r  PERC t o  h a v e  d e f e r r e d  i n  l i g h t  o f  s u c h  l a n g u a g e  

makes t h e  c o n t r a c t u a l  l a n g u a g e  i t s e l f  i l l u s o r y .  D e s p i t e  t h e  c l e a r  

l a n g u a g e  p e r m i t t i n g  t h e  c h o i c e  of  fo rum t o  b e  t h a t  o f  t h e  u n i o n ,  

t h e  a b i l i t y  o f  t h e  C i t y  t o  t h e n  d e f e r  t h e  m a t t e r  b a c k  t o  a  forum 

o t h e r  t h a n  t h a t  c h o s e n  by  t h e  u n i o n  r e t u r n s  t o  t h e  C i t y  t h e  c h o i c e  

o f  t h e  forum. I n  r e t u r n  f o r  t h i s  "Catch-22",  PERC h e l d  t h a t  t h e  

u n i o n  g a v e  up  t h e  r i g h t  t o  s e e k  r e l i e f  i n  a n y  o t h e r  forum.  The 

u n i o n s  d i d  n o t  s o  a g r e e ;  r a t h e r ,  t h e y  a g r e e d  t o  s e e k  r e l i e f  e i t h e r  

unde r  t h e  g r i e v a n c e  a r b i t r a t i o n  p r o c e d u r e  - o r ,  i n  t h e  a l t e r n a t i v e ,  

t o  a  c o u r t ,  b o a r d  o r  agency .  The u n i o n  g e t s  o n e  b i t e  of  t h e  

p r o v e r b i a l  a p p l e ;  b u t  i n  r e t u r n ,  t h e  u n i o n  selects  which a p p l e  i t  

s h a l l  b i t e .  T h i s  is c l e a r l y  c o n s i s t e n t  w i t h  t h e  a rgumen t  e a r l i e r  

d i s c u s s e d  i n  A l e x a n d e r  v. Gardner -Denver ,  s u p r a ;  B a r r e n t i n e ,  

s u p r a ,  and McDonald, s u p r a ,  w h e r e i n  t h e  U n i t e d  S t a t e s  Supreme 

C o u r t  h a s  n o t e d  t h a t  s t a t u t o r y  r i g h t s  a r e  n o t  p r o p e r l y  a d j u d i -  

c a t e d  by  a r b i t r a t o r s .  

By i n c l u d i n g  a n  e l e c t i o n  o f  remedy i n  t h e i r  c o l l e c t i v e  

b a r g a i n i n g  a g r e e m e n t s ,  t h e  C i t y  of  Miami h a s  b a r g a i n e d  f o r  i t s e l f  

t h e  r i g h t  t o  f a c e  a  c h a l l e n g e  t o  i t s  management d e c i s i o n s  i n  o n l y  

a  s i n g l e  forum. I n  r e t u r n  f o r  t h a t  s e c u r i t y ,  t h e  C i t y  h a s  g i v e n  

t h e  u n i o n  t h e  r i g h t  t o  c h o o s e  t h e  p l a c e  whe re  t h a t  b a t t l e  s h a l l  

o c c u r .  T h e r e f o r e ,  t h e  C i t y  h a s  c l e a r l y  and  u n m i s t a k e a b l y  waived 

t h e  r i g h t  t o  s e e k  d e f e r r a l  t o  a n o t h e r  fo rum,  o n c e  t h e  employee  

o r g a n i z a t i o n  o r  a n  i n d i v i d u a l  employee h a s  made a n  e l e c t i o n  of  

remedy. P a l o w i t c h  v.  Orange  Coun ty  S c h o o l  Boa rd ,  3 6 7  So.2d 7 3 0  



( F l a .  4 t h  DCA 1 9 7 9 ) ;  C i t y  o f  S t .  P e t e r s b u r g  Beach,  1 0  FPER 15211  

The i n c l u s i o n  o f  a n  e l e c t i o n  o f  remedy p r o c e d u r e  is 

n e i t h e r  r e p u g n a n t  t o  PERA o r  t o  t h e  g e n e r a l  l a w  o f  t h e  S t a t e .  A s  

n o t e d  by t h e  Commission i n  AFSCME L o c a l  1363 ,  8  FPER 13278 ( 1 9 8 2 ) :  

" W e  h a v e  i n  p r i o r  d e c i s i o n s  e n c o u r a g e d  p a r t i e s  t o  
p r o v i d e  t h e i r  own s o l u t i o n s  t o  se t t le  d i s p u t e s . "  
I d .  a t  490. - 

PERC h a s  a l s o  s t a t e d  t h a t  t h o s e  d i s p u t e  r e s o l u t i o n  

p r o c e d u r e s  w i l l  n o t  be  set a s i d e  o r  i g n o r e d  u n l e s s  t h e y  c o n t r a v e n e  

t h e  p u b l i c  i n t e r e s t .  - I d .  a t  490. N o t w i t h s t a n d i n g  t h a t  h o l d i n g ,  

what  PERC d i d  was i g n o r e  t h e  r i g h t  o f  t h e  u n i o n s ,  e a r n e d  i n  t h e i r  

c o n t r a c t ,  t o  select a  remedy. 

T h i s  Supreme C o u r t  and  two of  t h e  D i s t r i c t  C o u r t s  o f  

Appeal  h a v e  h e l d  t h a t  where  a  p a r t y  h a s  a n  o p t i o n  t o  c h o o s e  

@ between o n e  o f  two a l t e r n a t i v e  r e m e d i e s ,  t h e  i n d i v i d u a l  s h o u l d  b e  

p e r m i t t e d  t o  p u r s u e  t h a t  which is  most  c o m p l e t e  a n d  e x p e d i t i o u s  t o  

t h e  c h o o s i n g  p a r t y .  Plasman v.  Roach, 43 So.2d 11 ( F l a .  1 9 4 9 ) .  

The e l e c t i o n  o f  remedy is t h e  c h o i c e  o f  t h e  c o m p l a i n a n t  and  t h e  

p a r t y  may p u r s u e  a n y  t h e o r y ,  p r o v i d e d  t h a t  a  c a u s e  o f  a c t i o n  h a s  

been  s t a t e d .  Pan American Bank o f  Miami v .  Osgood, 383 So.2d 1095  

( F l a .  3d DCA 1 9 8 0 ) ;  S  & W Moto r s  v .  Mack T r u c k s ,  I n c . ,  198 So.2d 

70 ( F l a .  1st DCA 1 9 6 7 ) .  

I n  i s s u i n g  n o t i c e s  o f  s u f f i c i e n c y  on b o t h  t h e  FOP and  

AFSCME u n f a i r  l a b o r  p r a c t i c e  c h a r g e s ,  PERC a g r e e d  t h a t  a  c a u s e  o f  

a c t i o n  was s t a t e d .  Having made o u t  s u c h  a  p r i m a  f a c i e  c a s e ,  t h e  

c h o i c e  is t h a t  o f  t h e  c o m p l a i n a n t .  



P r i v a t e  s e c t o r  a r b i t r a t i o n  d e c i s i o n s  a l s o  s u p p o r t  t h e  

u n i o n s '  p o s i t i o n .  I n  Woodward Company, 6 1  LA 259 ( M a r l a t t ,  1 9 7 3 ) ,  

an  i d e n t i c a l  a r b i t r a t i o n  c l a u s e  t o  t h a t  i n  t h e  i n s t a n t  c a s e  was 

c o n t a i n e d  i n  t h e  p a r t i e s '  agreement .  An employee  i n s t i t u t e d  a  com- 

p l a i n t  b e f o r e  t h e  Equal  Employment O p p o r t u n i t y  Commission and a l s o  

s o u g h t  a r b i t r a t i o n .  The a r b i t r a t o r  h e l d  t h a t  t h e  EEOC a c t i o n  con- 

s t i t u t e d  a n  e l e c t i o n  o f  remedy p r e c l u d i n g  a r b i t r a t i o n .  - I d .  a t  259. 

PERC i t s e l f  h a s  h e l d  t h a t  a n  e l e c t i o n  of  remedy pro-  

c e d u r e  is n o t  r e p u g n a n t  t o  PERA. I n  Broward County S c h o o l  Board ,  

8  FPER 13283 ( 1 9 8 2 ) ,  t h e  Commission h e l d  a t  Page 508: 

"Our d e c i s i o n  t o  p e r m i t  a  l i m i t e d  w a i v e r  of  t h e  
s t a t u t o r y  t o  r e s o l v e  d i s p u t e s  t h r o u g h  t h e  
g r i e v a n c e  p r o c e d u r e  is r e i n f o r c e d  by o u r  knowl- 
e d g e ,  g a i n e d  t h r o u g h  t h e  r e v i e w  o f  numerous 
c o l l e c t i v e  b a r g a i n i n g  c o n t r a c t s  i n  c a s e s  t h a t  
w e  h a v e  c o n s i d e r e d ,  t h a t  p a r t i e s  o f t e n  a g r e e  
t o  s u c h  a  wa ive r .  The p a r t i e s  f i n d  s u c h  a  
p r o c e d u r e  h e l p f u l  i n  r e a c h i n g  a g r e e m e n t s ;  
t h e r e b y  promot ing  harmonious  l a b o r  r e l a t i o n -  
s h i p s .  W e  f a i l  t o  see why t h e y  s h o u l d  b e  
d i s c o u r a g e d  from u s i n g  it. 

Harmonious l a b o r  r e l a t i o n s  s h o u l d  n o t  b e  
advanced  by . c o m p e l l i n g  . p a r t i e s  . t o  . a  c o l l e c -  
t i v e  b a r g a i n i n g  ag reemen t  t o  a r b i t r a t e  
c o n t r a c t u a l  d i s p u t e s  t h a t  t h e y  v o l u n t a r i l y  
a g r e e  a r e  b e t t e r  h a n d l e d  t h r o u g h  a n o t h e r  
a p p r o p r i a t e  mechanism." ( ~ m p h a s i s  added . )  

I f  t h e  s t a t e d  p u r p o s e  of  t h e  d e f e r r a l  d o c t r i n e  is  t o  

a l l o w  t h e  agreed-upon d i s p u t e  r e s o l u t i o n  p r o c e d u r e  o f  t h e  p a r t i e s  

t o  b e  u t i l i z e d ,  how t h e n  c a n  i t  l o g i c a l l y  b e  p e r m i t t e d  a s  a  

v e h i c l e  f o r  t h e  r e p u d i a t i o n  o f  c o n t r a c t s ?  To p e r m i t  d e f e r r a l  i n  

t h e  i n s t a n t  c a s e  c o n s t i t u t e s  a  " r e j e c t i o n  o f  t h e  p r i n c i p l e s  o f  

c o l l e c t i v e  b a r g a i n i n g ' '  condemned by t h e  NLRB i n  U n i t e d  

a T e c h n o l o g i e s ,  s u p r a ,  and a d o p t e d  by PERC i n  Lake Worth Ut i l i t ies ,  



s u p r a .  See, a l s o ,  K i l l e a r n  P r o p e r t i e s ,  I n c .  v. C i t y  of T a l l a -  

h a s s e e ,  366 So.2d 172 ( F l a .  1st DCA 1 9 7 9 ) .  

The c o u r t s  of t h i s  S t a t e  have h e l d  t h a t  m u n i c i p a l i t i e s  

a r e  bound t o  f o l l o w  t h e i r  agreements  t h e  same a s  any o t h e r  p a r t y .  

C i t y  of  Miami v. Bus Benches, 174 So.2d 49 ( F l a .  3d DCA 1965) .  

Th i s  c o u r t  h a s  a l s o  h e l d  t h a t  once a  p a r t y  t o  a  c o l l e c t i v e  

b a r g a i n i n g  agreement  h a s  made i t s  c h o i c e ,  i t  i s  bound by it .  

Koenig v. T y l e r ,  360 So.2d 104 ( F l a .  3d DCA 1 9 7 8 ) .  

I n  summary, PERC and t h e  C i t y  speak  from b o t h  s i d e s  of 

t h e  mouth. On t h e  one hand t h e y  l a u d  t h e  d e f e r r a l  d o c t r i n e  a s  

be ing t h e  p r o t e c t o r  of t h e  s a n c t i t y  of c o n t r a c t .  A t  t h e  same 

t i m e ,  PERC and t h e  C i t y  r e p u d i a t e  t h e  agreed-upon d i s p u t e  r e s o l u -  

t i o n  p r o c e d u r e  i n  o r d e r  t o  o b v i a t e  a  mandatory s t a t u t o r y  

a r e s p o n s i b i l i t y  t o  d e c i d e  u n f a i r  l a b o r  p r a c t i c e  c a s e s .  Thus, i n  

i t s  r u s h  t o  p r o t e c t  i t s  d e f e r r a l  p o l i c y ,  PERC h a s  s a c r i f i c e d  bo th  

l o g i c  and law. 

The Dis t r ic t  Cour t  of Appeal was c o r r e c t  when i t  

recogn ized  t h a t  t h e  i n s t a n t  c a s e s  were u n f a i r  l a b o r  p r a c t i c e  

c h a r g e s  and t h a t  once  having s o  d e t e r m i n e d ,  PERC was bound t o  h e a r  

them under t h e  p r o v i s i o n s  of 447.503. Accord ing ly ,  t h e  d e c i s i o n  

below s h o u l d  be  a f f i r m e d  and t h e  c o u r t  s h o u l d  d e c l i n e  t o  answer 

t h e  c e r t i f i e d  q u e s t i o n .  



CONCULSION 

Few d o c t r i n e s  a r e  more c l e a r l y  r oo t ed  i n  F l o r i d a  law 

than  t h e  s e p a r a t i o n  of powers. Admin i s t r a t i ve  agenc i e s ,  a s  

c r e a t i o n s  of s t a t u t e ,  have on ly  t h e  powers g r a n t e d  t o  them by t h e  

l e g i s l a t u r e .  The D i s t r i c t  Cour t  of Appeal c o r r e c t l y  recognized 

t h a t  P E R C ' s  a t t e m p t  t o  d e f e r  a r b i t r a t i o n  i n  l i g h t  of t h e  c l e a r  

l e g i s l a t i v e  mandates of S e c t i o n  447.503 was an u l t r a  v i r e s  a c t  and 

p r o p e r l y  ove r tu rned .  

Even assuming t h a t  t h e  power t o  d e f e r r a l  cou ld  somehow 

be found t o  e x i s t ,  PERC aga in  v i o l a t e d  t h e  law i n  a t t emp t ing  t o  

c r e a t e  t h a t  d o c t r i n e  through case-by-case a d j u d i c a t i o n .  

L a s t l y ,  t h e  u s e  of t h e  d e f e r r a l  d o c t r i n e  i n  t h e  i n s t a n t  

c a s e  is unconsc ionab le  where t o  do s o  would r e q u i r e  t h e  repudia-  • t i o n  of t h e  v e r y  c o n t r a c t s  which t h e  d e f e r r a l  d o c t r i n e  is supposed 

t o  p r o t e c t .  

WHEREFORE, f o r  t h e  fo rego ing  grounds  and r ea sons ,  t h e  

d e c i s i o n  of t h e  D i s t r i c t  Cour t  of Appeal, Th i rd  D i s t r i c t  of 

F l o r i d a ,  shou ld  be  a f f i rm ed  and t h e  c o u r t  shou ld  d e c l i n e  t o  answer 

t h e  c e r t i f i e d  ques t i on .  

R e s p e c t f u l l y  s u b m i t t e d ,  

HWEDOCK, FINKELSTEIN 

Hollywoo 
(305) 9 
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