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PRELIMINARY STATEMENT 

In this jurisdictional brief of Respondent, the Petitioners 

will be referred to as the ~mployer/Carrier, with the Respondent, 

Marvin Stone, being referred to as the Claimant. 

All references to the record on appeal will be designated by 

the letter "A" followed by the appropriate appendix notation. 



STATEMENT OF CASE AND FACTS 

Pursuant to Rule 9.210(c) of the Rules of Appellate 

Procedure, the Respondent accepts the Petitioner's Statement of Case 

and Facts as set forth by the Employer/Carrier. 



SUMMARY OF ARGUMENT 

No c o n f l i c t  j u r i s d i c t i o n  e x i s t s  i n  t h e  case a t  b a r  as  t h e  o p i n -  

i o n  i n  - C r i t t e n d e n  O r a n q e  B l o s s o m  F r u i t  v  S t o n e ,  492 S o . 2 d  1 1 0 6  ( F l a  

1st DCA 1 9 8 6 )  d o e s  n o t  c o n f l i c t  w i t h  t h e  Supreme C o u r t ' s  d e c i s i o n  i n  

R o b e r t  & Company Associates v  Zabawczuk,  200 S o . 2 d  802  ( F l a .  1 9 6 7 ) .  

N o  c o n f l i c t  e x i s t s  i n  t h e  C r i t t e n d e n  d e c i s i o n  w i t h  t h e  Supreme  

C o u r t ' s  d e c i s i o n  i n  W h i t t e n  v  P r o q r e s s i v e  C a s u a l t y  I n s .  Co. ,  410 

S o . 2 d  5 0 1  ( F l a .  1 9 8 2 ) .  T h e r e  is  no c o n f l i c t  as t h e  F i r s t  D i s t r i c t  

C o u r t  o f  A p p e a l s  c o n s i d e r e d  t h i s  case e n  b a n c  f o r  t h e  p u r p o s e  o f  

r e s o l v i n g  a n  i n t r a d i s t r i c t  c o n f l i c t  o n  t h e  i s s u e ,  w h i c h  d e c i s i o n  

d o e s  n o t  c o n f l i c t  w i t h  W h i t t e n .  



ARGUMENT 

THIS HONORABLE COURT DOES NOT HAVE 
JURSISDICTION TO REVIEW THE DECISION 
OF THE FIRST DISTRICT COURT OF APPEAL 
AND THE DECISION DOES NOT CONFLICT 
WITH OPINIONS OF THE SUPREME COURT 

T h e  f i r s t  q u e s t i o n  r a i s e d  b y  t h e  E m p l o y e r / C a r r i e r  is  w h e t h e r  t h e  

d e c i s i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  i n  t h e  i n s t a n t  case 

e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  R o b e r t  & Company Associates v  

Zabawczuk,  200 S o . 2 d  8 0 2  ( F l a .  1 9 6 7 )  i n  t h a t  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  A p p e a l  h a s  r u l e d  t h a t  t h e  a w a r d i n g  o f  a n  e x p e r t  w i t n e s s  f e e  

f o r  a t t o r n e y s  who t e s t i f y  r e g a r d i n g  t h e  r e a s o n a b l e n e s s  o f  a n  a t t o r -  

n e y ' s  f e e  i n  a w o r k e r ' s  c o m p e n s a t i o n  p r o c e e d i n g  is a n  a p p r o p r i a t e  

t a x a b l e  co s t  t o  t h e  E m p l o y e r / C a r r i e r .  

The  E m p l o y e r / C a r r i e r  a l l e g e s  d i s c r e t i o n a r y  j u r i s d i c t i o n  p u r s u a n t  

t o  F l o r i d a  R u l e  o f  A p p e l l a t e  P r o c e d u r e  9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i v ) ,  

a l l e g i n g  c o n f l i c t  w i t h  a n  earlier Supreme C o u r t  case o f  R o b e r t  & 

Company A s s o c i a t e s  v  Zabawczuk,  200 So .2d  8 0 2  ( F l a .  1 9 6 7 ) .  The  

case c i t e d  b y  t h e  E m p l o y e r / C a r r i e r  i n v o l v e s  a Supreme C o u r t  r e v i e w  

o f  a n  I n d u s t r i a l  R e l a t i o n s  Commiss ion  d e c i s i o n  i s s u e d  i n  1 9 6 7  i n  

t h e  area o f  w o r k e r ' s  c o m p e n s a t i o n .  T h i s  d e c i s i o n  was  e n t e r e d  

p r i o r  t o  t h e  d r a s t i c  l i m i t a t i o n  o f  t h e  s c o p e  o f  r e v i e w  f o r  t h i s  

H o n o r a b l e  C o u r t  as  e n a c t e d  b y  C o n s t i t u t i o n a l  Amendment b y  t h e  

electorate o f  t h e  S t a t e  o f  F l o r i d a  o n  March 11, 1 9 8 0 .  A t  t h a t  t i m e  

A r t i c l e  V ,  S e c t i o n  3 ( b ) ,  F l o r i d a  C o n s t i t u t i o n ,  was amended t o  

s p e c i f i c a l l y  r e m o v e  t h e  Supreme C o u r t  f r o m  t h e  b u s i n e s s  o f  

r e - r e v i e w i n g  d e c i s i o n s  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  a n d  t h e  

e x p r e s s e d  i n t e n t  o f  t h a t  C o n s t i t u t i o n a l  Amendment was t o  make 



t h e  Dis t r ic t  C o u r t s  o f  Appea l  t h e  c o u r t  o f  l a s t  r e s o r t  f o r  t h e  v a s t  

m a j o r i t y  o f  l i t i g a n t s  u n d e r  t h e  amended Article V.  

A r e c e n t  Supreme C o u r t  d e c i s i o n ,  T r a v i e s o  v  T r a v i e s o ,  474 

So.2d 1184  ( F l a .  19851 ,  a p p r o v e d  r e c o v e r y  , as c o s t s ,  o f  a n  e x p e r t  

w i t n e s s  fee i n  a c i v i l  case f o r  a l a w y e r  who t e s t i f i e s  as t o  r e a s o n -  

a b l e  a t t o r n e y ' s  fees. The T r a v i e s o  c o u r t  w a s  n o t  c a l l e d  upon t o  con-  

s i d e r  t h e  v i a b i l i t y  o f  Zabawczuk i n  t h e  l i g h t  o f  p r e s e n t  d a y  

w o r k e r ' s  c o m p e n s a t i o n  l i t i g a t i o n ,  b u t  o n l y  t o  a f f i r m ,  as d i d  t h e  

F o u r t h  Dis t r ic t  C o u r t  i n  Murphy v  T a l l a r d y ,  422 So.2d 1 0 9 8  ( F l a .  4 t h  

DCA 1 9 8 2 ) .  The n a r r o w  c o n s t r u c t i o n  o f  t h e  w o r k e r ' s  c o m p e n s a t i o n  s ta-  

t u t e  a t  t h e  t i m e  t h a t  Zabawczuk w a s  d e c i d e d  d i d  n o t  r e q u i r e  t h e  same 

c o n s t r u c t i o n  o f  t h e  e x p e r t  f e e  s t a t u t e ,  S e c t i o n  92.231,  F l o r i d a  

S t a t u t e s  ( 1 9 8 3 ) .  The Zabawczuk case r e l i e d  upon t h e  p re -1979  a t t o r -  

n e y  f e a t u r e s  o f  t h e  W o r k e r ' s  Compensa t i on  A c t  as p r o v i d i n g  

" c o l l a t e r a l "  b e n e f i t s ,  a n d  i n  l i g h t  o f  t h e  1 9 7 9  amendments i s  n o t  

r e l e v a n t  t o  t h e  i s s u e  a d d r e s s e d  h e r e  b y  t h e  ~ m p l o y e r / C a r r i e r .  

The a t t o r n e y ' s  f e e  p r o v i s i o n s  u n d e r  t h e  p r e s e n t  Worke r ' s  

Compensa t i on  A c t  c a n  no  l o n g e r  b e  c o n s i d e r e d  c o l l a t e r a l  b e n e f i t s ,  as 

t h e  f e e  m u s t  b e  p a i d  b y  t h e  c l a i m a n t  f rom t h e  c l a i m a n t ' s  f u n d s  i f  

t h e  c l a i m a n t ' s  a t t o r n e y  i s  n o t  s u c c s e s s f u l  i n  t h e  p r o s e c u t i o n  o f  t h e  

claim f o r  f e e s .  P r i o r  t o  t h e  1 9 7 9  Amendments, t h e  E m p l o y e r / C a r r i e r  

w a s  r e s p o n s i b l e  o f  t h e  f e e .  T h e r e f o r e ,  t h e r e  i s  no c o n f l i c t  be tween  

t h e  i n s t a n t  case a n d  R o b e r t  & Company A s s o c i a t e s  v  Zabawczuk, 200 

So .2d  802 ( F l a ,  1 9 6 7 ) .  Thus no c o n f l i c t  j u r i s d i c t i o n  e x i s t s .  

The s e c o n d  i s s u e  p r e s e n t e d  by  t h e  E m p l o y e r / C a r r i e r  is  w h e t h e r  

t h e  d e c i s i o n  o f  t h e  F i r s t  Dis t r ic t  C o u r t  o f  Appea l  i n  t h e  i n s t a n t  

case e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  - W h i t t e n  v  P r o g r e s s i v e  

C a s u a l t y  In s .Co . ,  410 So .2d  5 0 1  ( F l a .  1 9 8 2 )  i n  t h a t  t h e  F i r s t  

Dis t r ic t  C o u r t  o f  Appea l  h a s  r u l e d  t h a t  c l a i m a n t ' s  a t t o r n e y s  c a n  



recover an attorney's fee for the time spent prosecuting the claim 

for attorney's fees. 

Prior to the 1979 amendments to the Worker's Compensation Act, 

the issue at attorney' fee hearings was, normally, only the amount 

of fee, and it was uniformally held that time expended in proving 

amounts, which time was normally minimal, was not to be included. 

However, under current law, the claimant must, after proving 

entitlement to benefits, prove entitlement to an attorney's fee, and 

then the amount of the fee, which fee is to be paid by the 

Employer/Carrier . 
In Davis v. Keeto, Inc., 463 So 2d 368 (Fla. 1st DCA 

19851, the First District Court determined that time spent in con- 

nection with preparing for and securing an award of attorney's fees 

should be considered, in light of the 1979 amendments to the 

Worker's Compensation Act, in determining the amount of a fee. This 

decision was upheld and the First District Court of Appeals receded 

from the contrary decision on the same issue in City of Tampa v 

Fein, 438 So.2d 442 (Fla. 1st DCA 1983). Here, by majority vote, the 

First District Court of Appeals decided to consider this case en 

banc for the purpose of resolving an intradistrict conflict on the 

issue of whether an award of attorney's fees to a claimant's attor- 

ney should include time spent in preparing for and prosecuting the 

claim for attorney's fees. 

The First District Court of Appeals affirmed the deputy's deci- 

sion to award attorney's fees and stated that they were not per- 

suaded, either by the structure of the Act itself, or their 

observations with respect to its operation over the past seven 

years, that the award of attorney's fees to a claimant's attorney 



under the present provisions can be realistically viewed as 

"collateral" to the purposes of the Act. Thus, any conflict that 

existed was resolved and there is no basis for jurisdictional 

review and there is no conflict with the Supreme Court decision in 

Whitten v Proqressive Casualty Ins. Co., 410 So.2d 501 (Fla. 1982) 

In addition, the instant decision does not expand the cir- 

cumstances under which an attorney' fee can be awarded in a Worker's 

Compensation case, as argued by the Employer/Carrier, but only 

delineates the manner in which the amount of the fee is to be deter- 

mined. 
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