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STATEMENT OF THE CASE AND FACTS 

Responden t ,  S t a t e  o f  F l o r i d a  Depar tment  o f  E n v i r o n m e n t a l  

R e g u l a t i o n ,  a g r e e s  w i t h  t h e  c h r o n o l o g y  o f  e v e n t s  se t  f o r t h  b y  

P e t i t i o n e r s  i n  t h e i r  i n i t i a l  b r i e f .  Whi le  t h e  Depar tment  objects 

t o  t h e  c h a r a c t e r i z a t i o n  o f  c e r t a i n  e v e n t s  a n d  t h e  i n c l u s i o n  o f  

a rgumen t  i n  t h e  s t a t e m e n t  o f  t h e  case a n d  f a c t s ,  t h o s e  problems 

d o  n o t  w a r r a n t  s u b m i s s i o n  o f  a separate s t a t e m e n t  s e t t i n g  f o r t h  

areas o f  d i s a g r e e m e n t .  



SUMMARY OF ARGUMENT 

a This case squarely presents the question of the Department's 

obligation to reprocess environmental permit applications when 

substantially similar projects have been found to have adverse 

environmental impacts. While several peripheral issues have been 

raised, the primary issue is whether and in what circumstances 

res judicata applies to bar relitigation of previously determined 

facts. 

In this case, the Department denied a permit application 

which had been submitted by Petitioners. The application was for 

a covered overwater structure and a walkway or pier which 

connected it to an existing deck. The structure and pier were 

found to have adverse impacts on existing seagrass beds and on 

established marine soils capable of sustaining further seagrass 

growth. The Department's notice of denial set forth a full and 

complete notice of Petitioners' due process rights which included 

a clear opportunity for Petitioners to request a hearing to 

contest any of the facts presented in the notice. Petitioners 

failed to exercise their right to a hearing. When no request for 

hearing was received, the Department issued its Final Order which 

incorporated the findings made in the notice. That Final Order 

constitutes an adjudication on the merits for those findings. 

The fact that Petitioners failed to exercise their due 

process rights does not lessen the fact that a fair opportunity 

for hearing was provided. 



Peti t ioners subsequently submitted an application which 

included some changes i n  the project  ' s  configuration which 

Peti t ioners contend were intended to  address one of the issues 

determined i n  the f i r s t  order. Those changes did not address the 

impact of the p ier  on exist ing seagrasses or the p ro jec t ' s  

overall  impact on productive marine so i l s .  Peti t ioners submitted 

a  seagrass survey to  support the i r  contention that  the covered 

s t ructure  would no longer be located d i rec t ly  over exist ing 

seagrass beds. However, the survey does not extend into the area 

covered by the p ier .  Since the f i r s t  notice found tha t  the p ier  

would destroy exist ing seagrasses located beneath it, and since 

the pier  was not changed i n  any respect, that  independent basis 

for denial remains unchanged. In addition, Pet i t ioners  made no 

changes to  the project  which would lessen i n  any way i t s  impact 

on marine so i l s .  Therefore, that  independent basis  for denial 

remains unchanged. 

Peti t ioners have raised the issue of whether the Department 

was i n  error  by denying them a formal proceeding pursuant t o  

Section 120.57(1), Florida Statutes based on the i r  request for 

development of a  record. As se t  forth i n  further d e t a i l  herein,  

the only logical  and rat ional  interpretat ion of the Department's 

rule regarding development of a  record i s  that  i t  authorizes a  

def ini t ion of those materials which are to  be included i n  the 

record. I t  i s  not an independent mechanism to  request a  hearing 

when a  case i s  on appeal. 



Petitioners' final three arguments concern the basis for 

this Court's exercise of jurisdiction in this case. The 

Department maintains that there are no issues of law set forth in 

the lower court opinion which conflict with any opinion of this 

Court or of the lower courts. 

In conclusion, the Department's actions in this case met or 

exceeded the requirements of law. The full range of due process 

protections were afforded to Petitioners. Petitioners now 

attempt to have another try at relitigating previously 

adjudicated issues. The Department's application of res judicata 

was appropriate. 



ARGUMENT ONE 

PETITIONERS WERE PROVIDED WITH THE FULL RANGE OF PROCEDURAL 

DUE PROCESS PROTECTIONS REQUIRED BY LAW, TI-lUS MAKING AN 

APPLICATION OF RES JUDICATA APPROPRIATE. 

P e t i t i o n e r s  a l l e g e  i n  t h e i r  b r i e f  t h a t  t h e  Depa r tmen t  f a i l e d  

t o  p r o v i d e  them w i t h  t h e  e l e m e n t s  o f  d u e  p r o c e s s  which  would 

allow f o r  a f a i r  o p p o r t u n i t y  f o r  h e a r i n g  i n  t h e  f i r s t  p e r m i t t i n g  

p r o c e e d i n g ,  t h e r e b y  making i n a p p r o p r i a t e  t h e  Depar tment  ' s 

a p p l i c a t i o n  o f  res j u d i c a t a  t o  t h e  s e c o n d  p e r m i t  a p p l i c a t i o n .  

I n  t h e i r  I n i t i a l  B r i e f  t h e y  s t a t e :  

[ b l u t  i s  t h e r e  a r e q u i r e m e n t  f o r  f a i r  and  i m p a r t i a l  
o p p o r t u n i t y  o r  h e a r i n g ?  ( s i c )  Such a r e q u i r e m e n t  is  n o t  
f ound  i n  t h e  R u l e s  o f  t h e  Depar tment  o f  E n v i r o n m e n t a l  
R e g u l a t i o n ,  n o r  is  it found  i n  C h a p t e r  120 .57 ,  F l o r i d a  
S t a t u t e s ,  1985 .  A r e v i e w  o f  cases d e c i d e d  u n d e r  
C h a p t e r  403,  F l o r i d a  S t a t u t e s ,  d o e s  n o t  r e v e a l  s u c h  a 
manda te .  

I n i t i a l  B r i e f  o f  P e t i t i o n e r  a t  5. 

p e t i t i o n e r s '  a s s e r t i o n  is n o t  o n l y  f a c i a l l y  i n c o r r e c t  b u t  

a l so  c o m p l e t e l y  d i s r e g a r d s  t h e  r e c o r d  i n  t h i s  case. To assert  

t h a t  C h a p t e r  1 2 0 ,  F l o r i d a  S t a t u t e s  d o e s  n o t  r e q u i r e  due  p r o c e s s  

i n  a n y  p r o c e e d i n g  a n d  t h a t  r e l e v a n t  case l a w  d o e s  n o t  a f  f  i r m  t h a t  

r e q u i r e m e n t  is  l u d i c r o u s .  - S e e  S e c t i o n s  1 2 0 . 5 7 ( 1 ) ( b ) 2  a n d  

1 2 0 . 6 0 ( 3 ) ;  Manasota-88 v s .  S t a t e  o f  F l o r i d a  Depar tment  o f  

E n v i r o n m e n t a l  ~ e g u l a t i o n ,  417 So.2d 846   l la. 1st DCA 1 9 8 2 ) ;  

Henry  v s .  S t a t e  Depar tment  o f  A d m i n i s t r a t i o n ,  4 3 1  So.2d 677  ( F l a  

1st DCA 1 9 8 3 ) .  



A r e v i e w  o f  t h e  D e p a r t m e n t ' s  a c t i o n s  i n  t h e  i n i t i a l  

p e r m i t t i n g  p r o c e e d i n g  c l e a r l y  d e m o n s t r a t e s  t h a t  P e t i t i o n e r s  were 

a f f o r d e d  a f a i r  o p p o r t u n i t y  t o  be h e a r d .  

The D e p a r t m e n t ' s  n o t i c e  o f  i n t e n t  t o  deny  P e t i t i o n e r s '  

d r e d g e  and  f i l l  p e r m i t  i n  t h e  f i r s t  p r o c e e d i n g  c o n t a i n e d  t h e  

f o l l o w i n g  p r o v i s i o n :  

T h i s  i n t e n t  t o  deny  a n d  t h e  f i n a l  a g e n c y  o r d e r  
d e n y i n g  t h e  above  a p p l i c a t i o n  s h a l l  be a d o p t e d  a n d  
i s s u e d  b y  t h e  Depar tment  u n l e s s  you f i l e  a n  a p p r o p r i a t e  
p e t i t i o n  f o r  a n  a d m i n i s t r a t i v e  h e a r i n g  p u r s u a n t  t o  t h e  
p r o v i s i o n s  o f  S e c t i o n  120 .57 ,  F.S. A t  s u c h  f o r m a l  
h e a r i n g  a l l  p a r t i e s  s h a l l  h a v e  a n  o p p o r t u n i t y  t o  
r e s p o n d ,  t o  p r e s e n t  e v i d e n c e  a n d  a rgumen t  o n  a l l  i s s u e s  
i n v o l v e d ,  t o  c o n d u c t  c r o s s - e x a m i n a t i o n  and  s u b m i t  
r e b u t t a l  e v i d e n c e ,  t o  s u b m i t  p r o p o s e d  f i n d i n g s  o f  f a c t s  
and  o t h e r s ,  t o  f i l e  e x c e p t i o n s  t o  a n y  o r d e r  o r  h e a r i n g  
o f f i c e r ' s  recommended o r d e r ,  a n d  t o  be r e p r e s e n t e d  b y  
c o u n s e l .  

Any p e t i t i o n  f o r  a h e a r i n g  must  comply w i t h  t h e  
r e q u i r e m e n t s  o f  S e c t i o n  28-5.201,  F.A.C. ( c o p y  
e n c l o s e d ) ,  a n d  be f i l e d  w i t h  the  G e n e r a l  C o u n s e l  o f  t h e  
Depar tment  o f  E n v i r o n m e n t a l  R e g u l a t i o n  a t  2600  B l a i r  
S t o n e  Road, Twin Towers  Off  ice B u i l d i n g ,  T a l l a h a s s e e ,  
F l o r i d a  32301 ,  w i t h  a c o p y  t o  t h i s  o f f i c e ,  w i t h i n  
f o u r t e e n  ( 1 4 )  d a y s  f rom r e c e i p t  o f  t h i s  l e t t e r .  
P e t i t i o n s  which  are  n o t  f i l e d  i n  a c c o r d a n c e  w i t h  t h e  
a b o v e  p r o v i s i o n s  may be s u b j e c t  t o  d i s m i s s a l .  

(R-0041-0042) 

The q u o t e d  n o t i c e  f u l l y  a n d  c o m p l e t e l y  i n f o r m e d  P e t i t i o n e r s  

o f  t h e i r  d u e  p r o c e s s  r i g h t s  t o  a f a c t - f i n d i n g  a d m i n i s t r a t i v e  

h e a r i n g .  I t  i n fo rmed  them when, where ,  how and  w i t h  whom t o  f i l e  

a r e q u e s t  f o r  a h e a r i n g .  I t  f u r t h e r  i n f o r m e d  them t h a t  

P e t i t i o n e r s '  f a i l u r e  t o  f o l l o w  t h e  i n s t r u c t i o n s  would l e a d  t o  t h e  

d i s m i s s a l  o f  a n  a c t i o n .  I t  i s  d i f f i c u l t  t o  c o n c e i v e  o f  a n o t i c e  

which  c o u l d  more a d e q u a t e l y  i n f o r m  a p e r s o n  o f  h i s  or  h e r  r i g h t s .  



The F i r s t  D i s t r i c t  C o u r t  o f  Appeal  e x p r e s s l y  found t h a t  t h e  

f a c t s  p r e s e n t e d  i n  t h i s  case d e m o n s t r a t e  t h a t  P e t i t i o n e r s  

r e c e i v e d  a d e q u a t e  n o t i c e .  The c o u r t  h e l d :  

In  t h e  p r e s e n t  case a p p e l l a n t s  r e c e i v e d  f o r m a l  n o t i c e  
t h a t  t h e y  might  o b t a i n  a h e a r i n g  upon t h e i r  i n i t i a l  
p e r m i t  a p p l i c a t i o n  b y  f i l i n g  a t i m e l y  r e q u e s t .  
A p p e l l a n t s  were t h e r e b y  a f f o r d e d  a f a i r  o p p o r t u n i t y  f o r  
a h e a r i n g ,  and  t h e  c o n c l u s i v e  e f f e c t  o f  DER's i n i t i a l  
a d j u d i c a t i o n  is  t h u s  n o t  v i t i a t e d  by a p p e l l a n t s '  
d e c i s i o n  n o t  t o  r e q u e s t  a h e a r i n g .  

Thomson v s .  S t a t e  Department  o f  Env i ronmen ta l  R e g u l a t i o n ,  493 
So.2d 1032,  1034 ( F l a  1st DCA 1 9 8 6 ) .  

The f a c t  t h a t  P e t i t i o n e r s  d e c l i n e d  t o  u t i l i z e  t h e  a v a i l a b l e  

p o i n t  o f  e n t r y  d o e s  n o t  t a k e  away from t h e  f a c t  t h a t  s u c h  a clear 

p o i n t  o f  e n t r y  was p r o v i d e d .  The s i t u a t i o n  p r e s e n t e d  i n  t h i s  

case is  similar t o  t h a t  p r e s e n t e d  i n  Mohican V a l l e y ,  Inc .  v. 

D i v i s i o n  o f  Land S a l e s  and  Condominiums, 441 So.2d 1126 ( F l a .  1st 

DCA 1 9 8 3 ) .  In  t h a t  case, Mohican was p r o v i d e d  w i t h  a clear p o i n t  

o f  e n t r y  i n t o  t h e  a d m i n i s t r a t i v e  h e a r i n g  p r o c e s s .  Al though i t  

i n i t i a t e d  some c o n t a c t  w i t h  t h e  D i v i s i o n ,  Mohican f a i l e d  t o  

r e q u e s t  a h e a r i n g  as p r o v i d e d  i n  t h e  n o t i c e .  The c o u r t  h e l d  t h a t  

as  l o n g  as a p a r t y  i s  p r o v i d e d  w i t h  a c lear  p o i n t  o f  e n t r y ,  i t  i s  

n o t  e r r o r  t o  e n t e r  a f i n a l  o r d e r  i f  t h e  p a r t y  f a i l s  t o  t a k e  

a d v a n t a g e  o f  t h e  p o i n t  o f  e n t r y .  

Given t h e  f a c t  t h a t  a c lear ,  r e a d i l y  u n d e r s t a n d a b l e  n o t i c e  

w a s  p r o v i d e d ,  a n  e x a m i n a t i o n  s h o u l d  be made a s  t o  whe the r  t h e  



i n d i v i d u a l  e l e m e n t s  which c o m p r i s e  p r o c e d u r a l  d u e  p r o c e s s  were 

e a c h  set  f o r t h  i n  t h e  D e p a r t m e n t ' s  n o t i c e .  Those  e l e m e n t s  are: 

1) d u e n o t i c e ;  

2 )  a  f a i r  o p p o r t u n i t y  t o  be h e a r d  i n  p e r s o n  and  t h r o u g h  

c o u n s e l  ; 

3 )  t h e  r i g h t  t o  p r e s e n t  e v i d e n c e ;  and  

4 )  t h e  r i g h t  t o  c r o s s  examine a d v e r s e  w i t n e s s e s .  

C o r a l  Reef N u r s e r i e s ,  I n c .  v .  The Babcock Co.,  410 So.2d 648, 652 

( F l a .  3d DCA 1 9 8 2 ) .  

By comparing t h o s e  e l e m e n t s  o f  p r o c e d u r a l  due p r o c e s s  w i t h  

t h e  n o t i c e  g i v e n  by  t h e  Department ,  i t  i s  a p p a r e n t  t h a t  due  

p r o c e s s  w a s  p r o v i d e d  i n  t h e  i n i t i a l  p e r m i t t i n g  a c t i o n .  The 

p r o c e d u r a l  s a f e g u a r d s  p r o v i d e d  i n  C h a p t e r  1 2 0 ,  F l o r i d a  S t a t u t e s  

and  t h e  r u l e s  o f  t h e  Department  were fo l lowed  by t h e  Department  

and  p r o v i d e d  i n  f u l l  t o  P e t i t i o n e r s .  

Al though t h e r e  was n o t  a h e a r i n g  on t h e  matter, P e t i t i o n e r s  

were g i v e n  t h e  o p p o r t u n i t y  t o  r e q u e s t  a h e a r i n g .  When t h e  t i m e  

e x p i r e d  f o r  r e q u e s t i n g  a h e a r i n g ,  t h e  g r o u n d s  f o r  d e n i a l  set 

f o r t h  i n  t h e  D e p a r t m e n t ' s  n o t i c e  o f  i n t e n t  t o  deny  t h e  p e r m i t  

became f i n a l  and  b i n d i n g .  The w a i v e r  o f  a h e a r i n g  and  s u b s e q u e n t  

e n t r y  o f  a f i n a l  o r d e r  i n  t h i s  matter i s  similar t o  a d e f a u l t  

judgment i n  t h a t  t h e  f i n a l  o r d e r  was i s s u e d  on t h e  merits o f  t h e  

i n t e n t  t o  deny.  A d e f a u l t  i s  s u f f i c i e n t  t o  t r i g g e r  t h e  e f f e c t s  

o f  - res j u d i c a t a  i n  a s u b s e q u e n t  p r o c e e d i n g .  



A s  f a r  back  as 1926,  t h e  F l o r i d a  Supreme Cour t  s t a t e d :  

The f o u n d a t i o n  p r i n c i p l e  upon which t h e  d o c t r i n e  
o f  res j u d i c a t a  rests  is t h a t  part ies  o u g h t  n o t  t o  be 
p e r m i t t e d  t o  l i t i q a t e  t h e  same i s s u e  more t h a n  o n c e ;  
t h a t ,  when a r ighf  or f a c t  h a s  been  j u d i c i a l l y  t r i e d  
and d e t e r m i n e d  by  a c o u r t  o f  compe ten t  j u r i s d i c t i o n ,  
o r  a n  o p p o r t u n i t y  f o r  such  t r i a l  h a s  been  q i v e n ,  t h e  
judgment o f  t h e  c o u r t ,  s o  l o n g  as i t  rema ins  
u n r e v e r s e d ,  s h o u l d  be c o n c l u s i v e  upon t h e  p a r t i e s ,  and  
t h o s e  i n  p r i v i t y  w i t h  them i n  l a w  o r  es tate .  ( e . s . )  

Hay v.  S a l i s b u r y ,  1 0 9  So. 617 ( F l a .  1926)  

Those p r i n c i p l e s  a re  e q u a l l y  a s  v i b r a n t  t o d a y .  

In  c o n c l u s i o n ,  it  is  c lear  t h a t  t h e  Department  d i d  n o t  deny  

P e t i t i o n e r s '  due  p r o c e s s  b y  deny ing  t h e  i n i t i a l  p e r m i t  

a p p l i c a t i o n .  The p r o c e d u r a l  s a f e g u a r d s  set  f o r t h  i n  C h a p t e r  120,  

F l o r i d a  S t a t u t e s ,  and  t h e  r u l e s  o f  t h e  Department were f o l l o w e d  

by t h e  Department  and p r o v i d e d  i n  f u l l  t o  P e t i t i o n e r s .  T h a t  f a c t  

t h a t  P e t i t i o n e r s  c h o s e  t o  i g n o r e  t h o s e  s a f e g u a r d s  d o e s  n o t  a f f e c t  

t h e  a p p r o p r i a t e n e s s  o f  the D e p a r t m e n t ' s  a c t i o n s .  The d e n i a l  o f  

t h e  i n i t i a l  a p p l i c a t i o n  was c o r r e c t ,  and c o n s t i t u t e s  s u f f i c i e n t  

g rounds  f o r  d e n i a l  o f  t h e  s u b s t a n t i a l l y  i d e n t i c a l  s econd  

a p p l i c a t i o n .  

P e t i t i o n e r s ,  i n  Argument One o f  t h e i r  i n i t i a l  b r i e f  

i n t r o d u c e  a p e r i p h e r a l  i s s u e  which,  a l t h o u g h  w i t h o u t  merit ,  

r e q u i r e s  a r e s p o n s e  h e r e .  P e t i t i o n e r s  s t a t e  t h a t  t h e  

D e p a r t m e n t ' s  r u l e  which a d d r e s s e s  t h e  c r i t e r i a  f o r  a u t h o r i z e d  

r e p r e s e n t a t i o n  r e q u i r e d  t h e  Department  t o  a s c e r t a i n  whether  

P e t i t i o n e r s '  r e p r e s e n t a t i v e  was q u a l i f i e d .  T h a t  r u l e ,  F l o r i d a  

A d m i n i s t r a t i v e  Code Rule  17 -103 .020(2 ) ,  which was p romulga ted  i n  

r e s p o n s e  t o  t h i s  C o u r t ' s  o p i n i o n  i n  The F l o r i d a  B a r  v.  Moses, 380 

So.2d 412 ( F l a .  1 9 8 0 ) ,  r e a d s  i n  p e r t i n e n t  p a r t  as f o l l o w s :  



I f  a  p a r t y  is  n o t  r e p r e s e n t e d  by a n  a t t o r n e y ,  o r  
d o e s  n o t  a p p e a r  on  h i s  own b e h a l f ,  t h e  p r e s i d i n g  
o f f i c e r ,  as  e a r l y  as  p o s s i b l e  i n  t h e  p r o c e e d i n g s ,  b u t  
p r i o r  t o  t h e  f i n a l  h e a r i n g ,  s h a l l  make d i l i g e n t  
i n q u i r y  o f  t h e  r e p r e s e n t a t i v e  unde r  o a t h ,  t o  a s s u r e  
t h a t  t h e  r e p r e s e n t a t i v e  i s  q u a l i f i e d  t o  a p p e a r  i n  t h e  
agency  p r o c e e d i n q  and  c a p a b l e  o f  p r e s e r v i n g  t h e  r i g h t s  
o f  t h e  p a r t y .  ( e . s . )  

I t  is c lear  tha t  what is meant by t h e  term " p r o c e e d i n g "  is  a  

" f o r m a l  p r o c e e d i n g "  a s  set  f o r t h  i n  S e c t i o n  1 2 0 . 5 7 ( 1 ) ,  F l a .  S t a t .  

o r  an  " i n f o r m a l  p r o c e e d i n g "  as set f o r t h  i n  S e c t i o n  1 2 0 . 5 7 ( 2 ) ,  

F l a .  S t a t .  

p e t i t i o n e r s  a r g u e  t h a t  it  was e r r o r  f o r  t h e  Department  n o t  

t o  make i n q u i r y  r e g a r d i n g  t h e i r  r e p r e s e n t a t i v e .  What P e t i t i o n e r s  

f a i l  t o  acknowledge is  t h a t  t h e r e  was n e v e r  a " p r o c e e d i n g "  

t h r o u g h  which t h e  Department  c o u l d  make s u c h  a n  i n q u i r y .  

p e t i t i o n e r s  n e v e r  r e q u e s t e d  a p r o c e e d i n g ,  t h e r e f o r e  no i n q u i r y  

was made. P e t i t i o n e r s '  a rgumen t ,  i f  a d o p t e d ,  would mean t h a t  t h e  

Department  is  r e q u i r e d  t o  make a q u a l i f i c a t i o n s  i n q u i r y  a n y t i m e  a 

n o t i c e  o f  i n t e n t  i s  i s s u e d ,  a phone c a l l  answered  o r  a l e t t e r  

responded t o .  Such is  c l e a r l y  n o t  t h e  i n t e n t  o f  a "Moses" 

i n q u i r y .  



ARGUMENT TWO 

PETITIONERS ' SECOND PERMIT APPLICATION IS SUBSTANTIALLY 

IDENTICAL TO THE FIRST APPLICATION. 

Pet i t ioners  asser t  that  the i r  second permit application 

differed i n  such a scale from the f i r s t  a s  t o  make an application 

of res judicata inappropriate. A review of the record confirms 

tha t  the determination of the appl icabi l i ty  of res  judicata by 

the Department, and the affirmation of that  determation by the 

F i r s t  Dis t r ic t  Court of Appeal, was appropriate. 

Pet i t ioners '  second permit application did change the 

con£ iguration of the overwater s t ructure  t o  some degree. The 

changes were made presumably to  avoid the current location of the 

seagrass beds i n  the area of the overwater platform. Assuming 

a the survey i s  correct  and to  scale, Pet i t ioners  have established 

that  the platform would clear  the seagrass beds by a foot or  two. 

Further assuming that  the degree of clearance from exist ing 

grassbeds eliminates the impact of the platform's shading on 

those exist ing grassbeds, the cogent question i n  terms of whether 

res judicata i s  applicable t o  the second application becomes 

"what has - not changed?" 

The Department's i n i t i a l  notice of intent  found tha t  the 

overwater platform - and the p ier  which connects i t  t o  the mainland 

were to  be constructed over seagrasses, and that  the shading from 

those s t ructures  would destroy the seagrasses. Even i f  the 

shading considerations are  eliminated from the covered s t ructure ,  

Peti t ioners have made no changes to  the p ier  which would a l t e r  



i t s  a f fec t  on the grasses. The seagrass survey, touted by 

a Pet i t ioners  as mandating a d i f fe rent  conclusion, does not extend 

into the area covered by the p ier .  (R-0049) Therefore, 

Pet i t ioners  have shown no changed circumstances regarding the 

area t o  be covered by the p ier  which would just i fy  a 

determination other than denial.  

Perhaps as important as the seagrass shading issue i s  the 

question of whether Pet i t ioners  addressed issues other than the 

seagrass issue i n  the second application, which issues were bases 

for denial of the f i r s t  application. The f i r s t  notice of denial 

contained, as  a separate ground for denial of the permit, the 

fact  that  the project  would be contrary t o  the public in te res t  

due to  the adverse e f fec t  on established marine s o i l s  capable of 

substaining seagrass growth. While marine bottoms and s o i l s  may, 

a s  Peti t ioners a s se r t ,  be ubiquitous ( I n i t i a l  Brief of 

Pet i t ioners ,  a t  9 ) ,  marine s o i l s  capable of supporting seagrasses 

a re  not. Those s o i l s  must be firm enough t o  support submerged 

root systems yet contain enough organic matter t o  support growth. 

The f i r s t  notice of intent  made the specific f i n d i n g  that  the 

established marine s o i l s  i n  the area would be adversely impacted. 

Pet i t ioners  attempt to  relegate t h i s  important, s ta tutory basis 

for denial t o  mere "boiler pla te ."  The fact  i s  t h a t ,  just a s  

areas of present seagrass growth are  important, and i n  fac t  

became the areas of primary concern i n  the f i r s t  notice of 

denial,  those areas adjacent to  seagrasses which are  capable of 

being productive areas are  likewise ecologically s ignif icant .  



P e t i t i o n e r s  made n o  e f f o r t  wha t soeve r  t o  change  a n y  p o r t i o n  o f  

t h e i r  p r o j e c t  t o  a d d r e s s  t h e  i s s u e  o f  i t s  impact  on t h e  

e s t a b l i s h e d  mar ine  s o i l s .  The D e p a r t m e n t ' s  s econd  n o t i c e  o f  

i n t e n t  r e f l e c t e d  t h e  f a c t  t h a t  n o  changes  where made by f i n d i n g  

t h a t  " [ a l s  w i t h  t h e  p r e v i o u s  a p p l i c a t i o n  . . . t h e  p roposed  

r o o f e d  p l a t f o r m  and  walkway w i l l  be l o c a t e d  o v e r  and  n e a r  mar ine  

bo t tom c a p a b l e  o f  s u p p o r t i n g  s e a g r a s s e s  . . . and  e l i m i n a t e  t h e  

p o t e n t i a l  f o r  s e a g r a s s e s  t o  grow i n  t h e  a r e a . "  ( e . s . )  (R-0050)  

Ra the r  t h a n  c r e a t i n g  a - new basis f o r  d e n i a l ,  as  P e t i t i o n e r s  

would h a v e  t h e  c o u r t  b e l i e v e ,  t h e  second n o t i c e  mere ly  p o i n t s  t o  

t h e  basis f o r  d e n i a l  o f  t h e  f i r s t  a p p l i c a t i o n .  The lower  C o u r t ' s  

m a j o r i t y  o p i n i o n  r e c o g n i z e d  t h a t  P e t i t i o n e r s  made no  c h a n g e s  t o  

t h e  p r o j e c t  which would change  t h e  p r o j e c t ' s  impact  o n  t h e  mar ine  

s o i l s .  The C o u r t  s t a t e d :  

. . . W e  f i n d  no  r e c o r d  d e f i c i e n c y  a f  f e c t i n g  t h e  
d i s p o s i t i v e  i s s u e s  as  t o  s u b s t a n t i a l  i d e n t i t y  o f  t h e  
two p r o p o s a l s  w i t h  r e s p e c t  t o  t h e  s t a t e d  i n t e r f e r e n c e  
w i t h  " n a t u r a l  mar ine  h a b i t a t s  . . . and e s t a b l i s h e d  
mar ine  s o i l "  s p e l l e d  o u t  i n  t h e  o r i g i n a l  n o t i c e  o f  
i n t e n t .  . . 

Thomson, s u p r a  a t  1035,  f n . 4  . 
In  t h e  d i s s e n t i n g  o p i n i o n  i n  t h e  lower  c o u r t ,  J u d g e  Zehmer 

s ta tes  t h a t  t h e  D e p a r t m e n t ' s  a p p l i c a t i o n  o f  res j u d i c a t a  t o  t h e  

second p e r m i t  a p p l i c a t i o n  "was e r r o n e o u s  b e c a u s e  d i s p u t e d  

material i s s u e s  o f  f a c t  remained  t o  be r e s o l v e d  i n  a S e c t i o n  

1 2 0 . 5 7 ( 1 )  f o r m a l  h e a r i n g  which, i f  r e s o l v e d  i n  A p p e l l a n t ' s  f a v o r  

would r e n d e r  t h e  d e f e n s e  o f  res j u d i c a t a  i n a p p l i c a b l e . "  

Thomson, s u p r a  a t  1037. I t  is clear from r e a d i n g  t h e  d i s s e n t  

t h a t  Judge  Zehmer f e l t  t h a t  t h e  changes  made i n  t h e  c o n f i g u r a t i o n  



of the overwater s t ruc ture  were suf f ic ien t  t o  allow for the 

r e l i t  igat  ion of the project  ' s  overal l  environmental impact. 

However, even i f  a l l  po ten t ia l ly  disputed issues of fac t  a r i s ing  

from the modification a re  resolved i n  Pe t i t ioners '  favor, i t  i s  

s t i l l  apparent that  the changes a re  not substant ia l ,  and the 

applicat ion of r e s  judicata i s  s t i l l  appropriate.  

The majority opinion of the F i r s t  DCA holds tha t  while the 

record indicates a  portion of  the project  was changed, t ha t  the 

project  as  a  whole showed no s ign i f ican t  changes which would 

allow r e l i t i g a t i o n  of the issues. The court held: 

We conclude tha t  i n  the circumstances presented, DER was not 
precluded from applying the doctrine of res  judicata merely 
because of minor design modification t o  the proposed 
platform, inasmuch a s  the af fected water qual i ty  standards, 
and conservation in t e re s t s  which served a s  an independent 
bas i s  for the i n i t i a l  permit denial ,  were considered a s  
impacted by the project  i n  i t s  en t i re ty .  

Thomson, supra a t  1035. 

I t  i s  c lear  that  Pet i t ioners  made no changes i n  t h e i r  second 

applicat ion which addressed the p i e r ' s  impact on exist ing 

seagrass beds or  the e f f e c t s  of the project  a s  a  whole on the 

established and productive marine s o i l s  i n  the area. Pet i t ioners  

f i l e d  no timely objections to  the findings of adverse impact i n  

the f i r s t  notice of denial .  Those finding a re ,  therefore,  deemed 

no longer i n  controversy between Pet i t ioners  and the Department. 

Metro-Dade County Board of County Commissioners v.  Rockmatt 

Corporation, 231 So.2d 41 (Fla.  3d DCA 1970). 

In t h i s  forum, Pet i t ioners  c l ea r ly  have the  burden o f  

showing tha t  the Department's applicat ion of - res  judicata was 



erroneous. The Third Dis t r ic t  Court of Appeal has held tha t  

" [ t l h e  determination of the appl icabi l i ty  of the - res judicata 

doctrine i s  primarily within the province of the administrative 

body considering the matter i n  question, and that  body's 

determination may only be overturned upon a  showing of a  complete 

absence of any jus t i f ica t ion  therefor." Coral Reef Nurseries, 

Inc. v .  Babcock Co., 410 So.2d 648, 655 (Fla.  3rd DCA 1982). The 

court i n  Coral Reef went on to  approve the following language: 

"Even i f  the application i s  closely similar  t o  a  previous one, i t  

i s  within the discret ion of the Board whether t o  re jec t  the 

application on the ground of res judicata, and the exercise of 

that  d iscret ion may not be overturned on appeal i n  the absence of 

a  showing of unreasonableness." - Id. a t  655. 

Appellants have not demonstrated tha t  the Department's 

a denial of t h e i r  second permit application,  on the basis  of  

res judicata, was made with a  complete absence of jus t i f ica t ion .  

In f ac t ,  competent substant ia l  evidence i n  the record c lear ly  

supports the denial based on res judicata. Pet i t ioners ,  i n  t h e i r  

I n i t i a l  Brief ,  address only the minor changes made t o  the roofed 

platform design, and never address the issue of the p i e r ' s  impact 

on the exist ing seagrass beds or the project  ' s  impact on 

established marine so i l s .  As both of those components of the 

project  were expected t o  viola te  s t a t e  standards, f a i l u r e  t o  

change the project  i n  any way t o  address those impacts was, i n  

and of i t s e l f ,  suf f ic ien t  reason for the Department t o  deny the  

Pe t i t i one r ' s  second permit application. Pet i t ioners  have shown 

no changed conditions or  new fac ts  concerning the project  s i t e  

a 



which would change the project's overall environmental impact. 

Petitioners have, therefore, met none of the criteria set forth 

in their own brief to avoid the application of res judicata in 

this case. There must at some point be an end to the processing 

and reprocessing of permit applications. The Department has 

denied Petitioners' project on valid environmental grounds once 

already. Until Petitioners make some substantial change to the 

application, or until they show some changed circumstances or 

conditions in the area which would lead the Department to a 

different result, the prior grounds for permit denial remain 

effective. The Department's action was, therefore, proper and 

appropriate in this case. 



ARGUMENT THREE 

THE DEPARTMENT PROPERLY CONSTRUED ITS RULE REGARDING RECORD 

DEVELOPMENT IN A NON-HEARING APPEAL. 

Petitioners argue that they were entitled to an opportunity 

to have a Section 120.57(1), F.S., formal hearing on their second 

permit application after entry of the Final Order on that 

applicatiorl and the filing of a notice of appeal. The argument 

is without merit. The basis of their argument is a provision of 

the Department's rules which serves to establish those materials 

which will constitute "the record" for appellate purposes when no 

hearing has been held. 

It should be noted that the rule, Florida Administrative 

Code Rule 17-103.330(3), applies only to appeals to the Board of 

Trustees of the Internal Improvement Trust Fund (BTIITF) . 
Petitioners' appeal of its Chapter 253 issues to the BTIITF was 

dismissed due to the fact that the legislature stripped the 

BTIITF of its appellate jurisdiction when it repealed Section 

253.76, Fla. Stat. - See Chapter 84-79 515 Laws of Fla. Although 

Petitioners have appealed the dismissal, they have not maintained 

the propriety of the dismisssl as an isssue. 

Petitioners have misconstrued Florida Administrative Code 

Rule 17-103.330(3), as allowing any person who has waived a 

hearing to still be entitled to a hearing simply by filing a 

notice of appeal. The Department's rule regarding development of 

a record in a non-hearing appeal read, in 1984, as follows: 



I f  no r e c o r d  was developed p u r s u a n t  t o  S e c t i o n  
120 .57 ,  F l o r i d a  S t a t u t e s ,  p r i o r  t o  t h e  f i n a l  agency 
a c t i o n ,  t h e n  a r e q u e s t  f o r  t h e  development  o f  a r e c o r d  
s h a l l  accompany t h e  n o t i c e  o f  a p p e a l .  Such a r e q u e s t  
s h o u l d  s t a t e  which method o f  d e v e l o p i n g  a r e c o r d  
p u r s u a n t  t o  S e c t i o n  120.57 ,  F l o r i d a  S t a t u t e s ,  i s  
d e s i r e d .  E i t h e r  a formal  o r  i n f o r m a l  p r o c e e d i n g  or  
i n f o r m a l  d i s p o s i t i o n ,  a g r e e d  s e t t l e m e n t  or c o n s e n t  
o r d e r .  Thereupon t h e  t i m e s  f o r  f u r t h e r  p r o s e c u t i o n  o f  
t h e  a p p e a l  s h a l l  b e  t o l l e d  u n t i l  t h e  r e q u e s t e d  r e c o r d  
h a s  been c o m p l e t e l y  deve loped .  U n t i l  such  r e c o r d  h a s  
been  c o m p l e t e l y  deve loped  t h e  a p p e a l  s h a l l  n o t  be 
deemed r e c e i v e d  by t h e  board .  

The o n l y  r e a s o n a b l e  and l o g i c a l  i n t e r p r e t a t i o n  which can  b e  

g i v e n  t o  t h a t  r u l e  i s  t h a t  when t h e r e  h a s  been  no  a d m i n i s t r a t i v e  

h e a r i n g  p r i o r  t o  t h e  a p p e a l  of  a F i n a l  Order ,  t h e  p a r t y  may 

choose  t h e  m a t e r i a l  which t h e  Department must u s e  i n  compi l ing  

t h e  r e c o r d .  The r e c o r d  material may b e  developed th rough  a 

formal  h e a r i n g  ( i . e .  t h o s e  m a t e r i a l s  l i s t e d  i n  S e c t i o n  

1 2 0 . 5 7 ( 1 ) ( b ) 5 . ) ,  t h rough  an i n f o r m a l  h e a r i n g  ( i . e .  t h o s e  

m a t e r i a l s  l i s t e d  i n  S e c t i o n  120.57(  2 )  ( b )  ) , o r  t h r o u g h  agreement  

by t h e  p a r t i e s  p u r s u a n t  t o  s t i p u l a t i o n ,  ag reed  s e t t l e m e n t  o r  

c o n s e n t  o r d e r .  

In t h i s  case t h e  P e t i t i o n e r s  c h o s e  t o  d e f i n e  t h e  r e c o r d  

as t h o s e  m a t e r i a l s ,  i f  any ,  which a r e  l i s t e d  i n  t h e  S e c t i o n  

1 2 0 . 5 7 ( 1 ) ,  F l a .  S t a t .  d e f i n i t i o n  of  t h e  r e c o r d .  However, t h e y  

would h a v e  t h e  r u l e  c o n s t r u e d  t o  mean t h a t  t h e y  are  now e n t i t l e d  

t o  a f u l l  1 2 0 . 5 7 ( 1 ) ,  F l a .  S t a t .  h e a r i n g .  A p p e l l a n t ' s  p o s i t i o n ,  

i f  adop ted  by t h i s  C o u r t ,  would mean t h a t  whenever any  p e r s o n ,  

e i t h e r  a p e r m i t  a p p l i c a n t  o r  a t h i r d  p a r t y ,  f a i l s  t o  r e q u e s t  a  

h e a r i n g  i n  a t i m e l y  f a s h i o n ,  t h a t  p e r s o n  would s t i l l  b e  e n t i t l e d  

t o  a f u l l  e v i d e n c i a r y  h e a r i n g  d u r i n g  t h e  a p p e l l a t e  p r o c e s s .  Such 



a  i n t e r p r e t a t i o n  o f  t h e  r u l e  would make a  mockery o f  t h e  s p e c i f i c  

a t i m e  f rames  which Chap te r  120 p r o v i d e s  t o  p e r s o n s  r e q u e s t i n g  a  

h e a r i n g  and l e a d s  t o  t h e  a b s u r d  r e s u l t  o f  waiv ing  t h e  r i g h t  t o  a 

h e a r i n g  w h i l e  s i m u l t a n e o u s l y  r e t a i n i n g  t h e  r i g h t  t o  a h e a r i n g .  

An i n t e r p r e t a t i o n  o f  a s t a t u t e  which l e a d s  t o  a n  a b s u r d  o r  

u n r e a s o n a b l e  r e s u l t  s h o u l d  be avo ided .  Agr ico  Chemical Company 

v .  S t a t e  of  F l o r i d a  Department o f  Envi ronmenta l  R e g u l a t i o n ,  365 

So.2d 759 ( F l a .  1st DCA 1 9 7 8 ) ;  S t a t e  v.  Webb, 398 So.2d 820 ( F l a .  

1 9 8 1 ) .  The same r u l e s  o f  c o n s t r u c t i o n  which a p p l y  t o  s t a t u t e s  

a l s o  a p p l y  t o  r u l e s .  1 F l a .  J u r .  2d, A d m i n i s t r a t i v e  Law S e c t i o n  

57. 

T h e  Department h a s  i n t e r p r e t e d  i t s  p r o c e d u r a l  r u l e  i n  a 

r e a s o n a b l e  way. The i n t e r p r e t a t i o n  g i v e n  t o  t h e  r u l e  by the  

agency charged wi th  a d m i n i s t e r i n g  t h e  r u l e  shou ld  be a f  f o r d e d  

g r e a t  d e f e r e n c e .  See  e . g . .  S t a t e  Department o f  H e a l t h  and 

R e h a b i l i t a t i v e  S e r v i c e s  v .  Framat R e a l t y  I n c . ,  407 So.2d 238 

( F l a .  1st DCA 1 9 8 1 ) .  The l o g i c a l  i n t e r p r e t a t i o n  o f  t h e  r u l e ,  and  

t h a t  which is  c o n s i s t e n t  w i t h  t h e  s p e c i f i c  l anguage  and i n t e n t  o f  

t h e  r u l e ,  i s  t h a t  when t h e r e  h a s  been  no h e a r i n g ,  t h e  p a r t y  may 

choose  t h e  d e f i n i t i o n  o f  " t h e  r e c o r d "  which t h e  Department must 

u s e  i n  compi l ing  t h e  r e c o r d .  

In c o n c l u s i o n ,  t h e  Department p r o p e r l y  i n t e r p r e t e d  i t s  r u l e  

r e g a r d i n g  development  o f  t h e  r e c o r d .  A l l  o f  t h e  p e r t i n e n t  

materials which were used  by t h e  Department i n  a r r i v i n g  a t  i t s  

d e c i s i o n  t o  a p p l y  t h e  d o c t r i n e  o f  res j u d i c a t a  t o  the  second 

a p p l i c a t i o n  are c o n t a i n e d  i n  t h e  r e c o r d .  T h e r e f o r e ,  t h e  a c t i o n  

o f  t h e  Department i s  a p p r o p r i a t e  and s h o u l d  be uphe ld .  a 



ARGUMENT FOUR 

THE INSTANT CASE DOES NOT CONFLICT WITH CORAL REEF 

NURSERIES, I N C .  V.  THE BABCOCK COMPANY. 

P e t i t i o n e r s  assert ,  as t h e y  d i d  i n  Argument I o f  t h e  I n i t i a l  

B r i e f ,  t h a t  t h e  Department d e p r i v e d  them o f  a f a i r  o p p o r t u n i t y  t o  

b e  h e a r d  i n  t h e  i n i t i a l  p e r m i t  p r o c e e d i n g  t h e r e b y  c a u s i n g  t h i s  

case t o  c o n f l i c t  w i t h  C o r a l  Reef N u r s e r i e s  v. The Babcock 

Company, 410 So.2d 648 ( F l a .  3d DCA 1 9 8 2 ) .  They claim " [ t l h e  

m a j o r i t y  o p i n i o n  i n  t h e  Cour t  below d i s m i s s e d  t h e  f a i r n e s s  i s s u e  

i n  a f o o t n o t e  . . . " I n i t i a l  B r i e f  o f  P e t i t i o n e r s  a t  11. The 

q u e s t i o n  o f  whether  a f a i r  o p p o r t u n i t y  t o  be  h e a r d  w a s  p r o v i d e d  

i n  t h e  i n i t i a l  p r o c e e d i n g  w a s  n o t  o n l y  a d e q u a t e l y  b r i e f e d  by t h e  

p a r t i e s  b u t  w a s  d i r e c t l y  and e x p r e s s l y  a d d r e s s e d  i n  t h e  lower 

a c o u r t  o p i n i o n .  The F i r s t  D i s t r i c t  Cour t  o f  Appeal h e l d  t h a t :  

A f a i r  o p p o r t u n i t y  t o  b e  h e a r d  is  g e n e r a l l y  an  
e l ement  o f  t h e  p r o c e d u r a l  due p r o c e s s  n e c e s s a r y  f o r  
t h e  a p p l i c a b i l i t y  o f  t h e  d o c t r i n e  o f  a d m i n i s t r a t i v e  
res j u d i c a t a .  See  C o r a l  Reef N u r s e r i e s ,  I n c .  v. 
Babcock C o . ,  4 1 0 0 . 2 d  648 ( F l a .  3d DCA 1 9 8 2 ) .  But i t  
is t h e  o p p o r t u n i t y  to  be  h e a r d ,  r a t h e r  than  an  a c t u a l  
h e a r i n g ,  which i s  c r i t i c a l .  Cf . ,  L i t t  v. J a r s o n ,  97 
So.2d 46 ( F l a .  3d DCA 1 9 5 7 ) .  In t h e  p r e s e n t  c a s e  
a p p e l l a n t s  r e c e i v e d  fo rmal  n o t i c e  t h a t  t h e y  might 
o b t a i n  a h e a r i n g  upon t h e i r  i n i t i a l  p e r m i t  a p p l i c a t i o n  
by f i l i n g  a t i m e l y  r e q u e s t .  Appe lan t s  were t h e r e b y  
a f f o r d e d  a f a i r  o p p o r t u n i t y  f o r  a h e a r i n g  and t h e  
c o n c l u s i v e  e f f e c t  o f  D E R ' s  i n i t i a l  a d j u d i c a t i o n  is  
t h u s  n o t  v i t i a t e d  by a p p e l a n t s '  d e c i s i o n  n o t  t o  
r e q u e s t  a h e a r i n g .  

Thomson, s u p r a  a t  1034. 

The Cour t  below e x e r c i s e d  i ts  review a u t h o r i t y  on t h e  d i r e c t  

a p p e a l  o f  t h e  f i n a l  o r d e r  t o  f i n d  t h a t  competent  s u b s t a n t i a l  



evidence existed to support the finding that a fair opportunity 

for hearing was provided. That determination was properly within 

@ the District Court of Appeal Is direct appellate jurisdiction 

under Florida Rules of Appelate Procedure 9.030(a)(l). Clark v. 

Department of Professional Requlation, Board of Medical 

Examiners, 463 So.2d 328 (Fla. 5th DCA 1985, pet for rev.den. 475 

So.2d 693 (Fla. 1985). The lower court's majority opinion 

specifically found the law in Coral Reef to be applicable to this 

case. Coral Reef held that one must be provided with a fair 

opportunity for hearing before res judicata will apply. The 

lower court in this case likewise held that one must be provided 

with a fair opportunity for hearing before res judicata will 

apply. It is not the purpose of this Court's discretionary 

conflict jurisdiction to determine whether factual issues which 

@ 
have been resolved on direct appeal are supported by competent 

substantial evidence or whether consistent cases are correct. 

Rather it is to make a determination as to conflicting issues of 

law. There are no conflicting issues of law in this case. 

Therefore, this Court should decline to exercise its 

discretionary conflict jurisdiction based on any alleged conflict 

between the lower court opinion in this case and the Coral Reef 

case. 



ARGUMENT F IV E 

THE INSTANT CASE DOES NOT CONFLICT WITH MATTHEWS V. STATE EX 

REL. ST. ANDREWS BAY TRANSPORTAT ION COMPANY. 

Petitioners assert that the proposition of law as presented 

in Matthews v. State ex rel. St. Andrews Bay Transportation 

Company, 11 Fla. 587, 149 So. 684 (Fla. 1933), that substantially 

changed circumstances will justify a re-examination of issues 

already litigated, is in conflict with the issues of law 

propounded in the court below. Petitioners again erroneously 

assert that the Department's concerns with the impacts of the 

pier on existing seagrasses and the adverse impact of the 

projects on the productive marine soils amount only to 

"boilerplate" and should therefore be ignored. While it is true 

that concerns regarding marine soils are based on a specific 

legislative directive rather than a rule, that fact should give 

those concerns more weight, not less. The court below, in a 

proper exercise of its appellate review authority, specifically 

held that the Department's factual finding that changes made to 

the project in Petitioners' second application were not 

substantial was supported by competent, substantial evidence. 

The court stated that "[wle conclude that in the circumstances 

presented, DER was not precluded from applying the doctrine of 

res judicata merely because of minor design modifications to the 

proposed platform . . . " (e. s. ) Thomson supra at 1035. The 

court went on to state that "[wle find no 



r e c o r d  d e f i c i e n c y  a f  f e c t i n g  the  d i s p o s i t  i v e  i s s u e s  as  t o  

s u b s t a n t i a l  i d e n t i t y  o f  t h e  two p r o p o s a l s .  . ." Thomson s u p r a  a t  

1035 f n . 4 .  The lower c o u r t  s p e c i f i c a l l y  acknowledged, as 

p r o v i d e d  i n  Matthews, t h a t  had the  c i r c u m s t a n c e s  s i g n i f i c a n t l y  

changed,  t h e  a p p l i c a t i o n  o f  r e s  j u d i c a t a  would h a v e  been  

i n a p p r o p r i a t e .  The c o n c l u s i o n  was, however,  t h a t  t h e  

c i r c u m s t a n c e s  had  n o t  been  s i g n i f i c a n t l y  changed.  C l e a r l y  t h e r e  

are no i s s u e s  o f  l a w  e n u n c i a t e d  i n  t h e  lower c o u r t  o p i n i o n  which 

c o n f l i c t  w i t h  t h e  Matthews o p i n i o n .  

The Department a g a i n  asserts t h a t  i t  is n o t  t h e  p u r p o s e  o f  

t h i s  C o u r t ' s  d i s c r e t i o n a r y  c o n f l i c t  j u r i s d i c t i o n  t o  d e t e r m i n e  

whether  f a c t u a l  i s s u e s  which h a v e  been a d d r e s s e d  on d i r e c t  a p p e a l  

are  s u p p o r t e d  by competent  s u b s t a n t i a l  e v i d e n c e  o r  t o  d e t e r m i n e  

t h e  c o r r e c t n e s s  o f  c o n s i s t e n t  o p i n i o n s .  I t  is t o  r e s o l v e  

h c o n f l i c t i n g  i s s u e s  o f  l a w .  There  a r e  no c o n f l i c t i n g  i s s u e s  o f  

l a w  i n  t h i s  case. T h e r e f o r e ,  t h i s  Cour t  shou ld  d e c l i n e  t o  

e x e r c i s e  i t s  d i s c r e t i o n a r y  c o n f l i c t  j u r i s d i c t i o n  based  o n  a n y  

a l l e g e d  c o n f l i c t  between t h e  lower c o u r t  o p i n i o n  i n  t h i s  case and 

t h e  Matthews case. 



ARGUMENT SIX 

THE INSTANT CASE DOES NOT CONFLICT WITH UNIVERSAL 

CONSTRUCTION COMPANY V. CITY OF FT. LAUDERDALE OR 

WITH STATE DEPARTMENT OF HEALTH AND REHABILITATIVE 

SERVICES v. LAPLANTE. 

Petitioners argue that this case conflicts with the cases of 

Universal Construction v. Citv of Ft. Lauderdale, 68 So.2d 366 

(Fla. 1953) and State Department of Health and Rehabilitative 

Services v. LaPlante.. 470 So. 2d 832 (Fla. 2d DCA 1985). 

In Universal Construction this Court stated that res 

judicata may be waived if its application would constitute an 

unjustice. In that case, one party was to be unjustly enriched 

at the expense of the other. This case does not involve a breach 

of fundamental fairness. Rather, it is a case in which 

Petitioners' first application was denied on valid environmental 

grounds. They have since shown no changed circumstances or new 

facts which substantially change the project's environmental 

impact. Until Petitioners make some substantial changes to the 

project which address the bases for denial, or until they show 

some changed circumstances or conditions in the area which would 

lead to a different result, the ground for permit denial remain 

effective. It is hardly a breach of fuqdamental fairness for the 

Department to deny a permit application for a project which will 

cause violations of the Department's rules and its enabling 

legislation. Therefore, no conflict exists between this case and 

Universal Construction. 



I n  L a P l a n t e ,  the Second  D i s t r i c t  C o u r t  o f  Appeal held tha t  

a " t h e  t r i a l  j udge  erred i n  a p p l y i n g  t h e  d o c t r i n e  o f  res j u d i c a t a ,  

s i n c e  there h a d  b e e n  n o  c l e a r - c u t  f o r m e r  a d j u d i c a t i o n . "  

L a P l a n t e ,  s u p r a  a t  834. I n  t h i s  case t h e r e  w a s  a c l e a r - c u t  

f o r m e r  a d j u d i c a t i o n .  A f t e r  d u e  n o t i c e  o f  the g r o u n d s  f o r  d e n i a l  

a n d  o p p o r t u n i t y  f o r  h e a r i n g ,  a f i n a l  o r d e r  wh ich  wen t  t o  t h e  

merits o f  t h e  p r o p o s a l  w a s  e n t e r e d .  T h e r e f o r e ,  t h i s  case d o e s  

n o t  c o n f l i c t  w i t h  L a P l a n t e .  

One f i n a l  p o i n t  i n  P e t i t i o n e r s '  Argument S i x  s h o u l d  be 

a d d r e s s e d  here. P e t i t i o n e r s  s t a t e  t h a t  " [ b l o t h  R e s p o n d e n t ,  a n d  

t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal, p r o v i d e  a d m i n i s t r a t i v e  

h e a r i n g s  t o  t h i r d  p a r t y  i n t e r v e n o r s  a t  t h e  d r o p  o f  a h a t  . . ." 
T h i s  r e f l e c t s  P e t i t i o n e r s '  f u n d a m e n t a l  m i s u n d e r s t a n d i n g  o f  what 

t h e  Depa r tmen t  must  p r o v i d e  t o  a p e r s o n  a f f e c t e d  b y  a g e n c y  

a a c t i o n .  The  Depa r tmen t  is n o t  r e q u r e d  t o  p r o v i d e  a n  

a d m i n i s t r a t i v e  h e a r i n g  t o  a n y  a f f e c t e d  p e r s o n .  The Depa r tmen t  - i s  

r e q u i r e d  t o  p r o v i d e  a f u l l  a n d  complete n o t i c e  o f  the o p p o r t u n i t y  

f o r  a p e r s o n  t o  r e q u e s t  a h e a r i n g ,  which n o t i c e  must  i n f o r m  t h e  

p e r s o n  o f  the r i g h t  t o  r e q u e s t  a h e a r i n g  a n d  o f  a n y  steps wh ich  

must  be t a k e n  i n  s u c h  a r e q u e s t .  The Depa r tmen t  m e t  o r  e x c e e d e d  

a l l  s u c h  r e q u i r e m e n t s  i n  t h i s  case. 

T h i s  case c l e a r l y  d o e s  n o t  c o n f l i c t  w i t h  L a P l a n t e ,  as  a 

f i n a l  a d j u d i c a t i o n  o f  the i s s u e s  o n  the merits w a s  made. I t  a l so  

d o e s  n o t  c o n f l i c t  w i t h  U n i v e r s a l  C o n s t r u c t i o n  as n o  b r e a c h  o f  

f u n d a m e n t a l  f a i r n e s s  w a s  i n v o l v e d .  This is  n o t  a case o f  l a c k  o f  

f u n d a m e n t a l  f a i r n e s s .  Rather i t  i s  a case i n  wh ich  permit 



applicants, unhappy at the fact their project has been found to 

have adverse environmental impacts, attempt to relitigate facts 

no longer in dispute. Therefore, this Court should decline to 

exercise its discretionary conflict jurisdiction based on any 

alleged conflict between the lower court opinion and the 

Universal Construction or LaPlante cases. 



CONCLUSION 

The Department's actions in this case were factually 

appropriate and were taken with complete notice and provision of 

due process rights. The decision in this case was made in 

complete conformity with opinions rendered by this Court and by 

various lower courts in Florida. The "administrative fast 

shuffle" Petitioners complain of consists of no more or less than 

the Department fully complying with all elements of procedural 

due process as set forth in Chapter 120 and relevant case law. 

Therefore, this Court should decline to accept jurisdiction over 

this case based on any alleged conflict between this case and any 

of the cases cited by Petitioner. 

If the Court chooses to accept jurisdiction over this case, 

the Departments' denial, in the absence of substantial changes in 

a the project which would change its overall impact, should be 

upheld by this Court. Petitioners seem to imply in their 

conclusion that their ownership of the submerged bottoms gives 

them license to violate environmental laws. While ownership 

releases Petitioners from certain requirements, it does not 

release Petitioners from the requirement of meeting water quality 

standards and minimizing impacts on fish, wildlife, marine soils, 

and habitat. Petitioners' project was properly denied due to its 

negative environmental impact. That denial should be affirmed. 

Respectfully submitted, 

Assistant General eounsel I 
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