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PRELIMINARY STATEMENT 

A p p e l l a n t  w a s  t h e  D e f e n d a n t  i n  t h e  C i r c u i t  C o u r t  i n  

a n d  f o r  P a l m  B e a c h  C o u n t y ,  F l o r i d a .  A p p e l l e e  w a s  t h e  p r o s e -  

c u t i o n .  T h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  a p p e a r  b e f o r e  

t h i s  C o u r t .  J u r i s d i c t i o n  l i e s  i n  t h i s  C o u r t  p u r s u a n t  t o  

A r t i c l e  V ,  S e c t i o n  3 ( b ) ( l )  F l a .  C o n s t .  a n d  R u l e  9 . 0 3 0 ( a ) ( l )  

( A ) ( i ) ,  F l a .  R .  A p p .  P . ,  b e c a u s e  A p p e l l a n t  w a s  s e n t e n c e d  t o  

d e a t h  ( R 2 6 9 0 ) .  

T h e  s y m b o l  R  f o l l o w e d  b y  a n u m b e r  w i l l  r e f e r  t o  t h e  

r e c o r d  o n  a p p e a l .  T h e  s y m b o l  SR r e f e r s  t o  t h e  a d d i t i o n a l  

r e c o r d  o r d e r e d  b y  t h i s  C o u r t  o n  J u n e  2 9 ,  1 9 8 7 .  E x h i b i t s  w i l l  

b e  r e f e r r e d  t o  b y  n u m b e r ,  a n d ,  f o r  t h o s e  w h i c h  w e r e  n o t  i n t r o -  

d u c e d  a t  t r i a l ,  t h e  d a t e  o f  t h e  h e a r i n g  w i l l  f o l l o w .  



STATEMENT OF THE CASE 

By indictment returned Feburary 4 ,  1981, Appellant 

and his brother were each charged with two counts of murder 

in the first degree, two counts of armed robbery and one count 

of concealing evidence (~4098-4099). The crimes allegedly 

occurred January 4 ,  1981. The victims were alleged to be John 

and Gail Hardeman. 

Appellant entered a plea of not guilty (R5) and filed 

the following pretrial motions with the following results: 

R4115-4120 To declare Death Penalty 
Unconstitutional 

R4121-4129 To Dismiss 

Denied 
( ~ 7 4 6 ,  4237) 

Granted in part 
(R4267-4270) 

R4130-4131 For Phase I1 Discovery Granted ( ~ 7 8 9 )  

R4132-4134 For Individual Voir Dire Granted in part 
( ~ 4 9 - 5 0  

R4136-4137 To Dismiss because of Defendant's Denied 

R4150-4153 To Dismiss and to Quash Jury Panel Denied (R4271) 

R4154-4155 To Retain Government Notes Stipulated ( ~ 5 0 - 5 1 )  

R4156-4157 For Bifurcated Jury Selection Denied (R791) 

R4158-4159 For Disclosure of Criminal Records Granted (R787&4272) 

R4162-4163 To Produce Grand Jury Testimony Denied (R4272) 

R4164-4165 To Preclude Challenge for Cause of Deferred to 
Death Scrupled Jurors Trial 

R4166 To Exclude Uniformed Guards During Denied without 
Trial Prejudice ( ~ 5 8 )  

R4169 For Homicide Bill of Particulars Denied ( ~ 4 2 7 1 )  

R4171-4173 For Mental Evaluation Granted (R4268) 

R4177 In Limine to Exclude Pictures of Deferred to Trial 

a Victims' Faces 

R4184-4185 To Suppress Statements Granted in part 
(R4273-4276) 



R 4 1 8 6 - 4 1 8 7  To S e v e r  D e f e n d a n t s  G r a n t e d  ( ~ 4 2 6 8 )  

R 4 1 9 2 - 4 1 9 5 ,  To S u p p r e s s  E v i d e n c e  
4 1 9 8 - 4 1 9 9  

G r a n t e d  i n  p a r t  
( ~ 4 2 7 6 )  

F o r  A d d i t i o n a l  P r e e m p t o r y  C h a l l e n g e s  D e n i e d  ( R 1 0 7 1 )  
b u t  t h e  D e f e n d a n t  w a s  g i v e n  5  e x t r a .  ( ~ 1 5 8 7 )  

R 4 2 9 6 - 4 2 9 7  To P r o d u c e  Dog D e n i e d  ( ~ 4 2 9 8  b u t  
s e e  R 4 3 3 1 )  

On a p p e a l ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  a f f i r m e d  t h e  

s u p p r e s s i o n  o f  e v i d e n c e  g r o u n d e d  o n  t h e  p o l i c e  t e l l i n g  A p p e l l a n t :  

" T h i s  s t a t e m e n t  i s  t a k e n  p r i m a r i l y  i n  o r d e r  t o  
r e f r e s h  y o u r  memory a t  t h e  t i m e  y o u  may b e  c a l l e d  
u p o n  t o  t e s t i f y ,  i f  a n d  when  t h i s  m a t t e r  g o e s  t o  
c o u r t  . "  ( R 4 3 0 5 )  

I t  a f f i r m e d  d i s m i s s a l  o f  C o u n t  V ,  b u t  r e v e r s e d  d i s m i s s a l  o f  

t h e  r o b b e r y  c o u n t s ,  S t a t e  v .  L e C r o y ,  4 3 5  S o . 2 d  3 5 4  ( F l a .  4DCA 1 9 8 3 ) .  

A f t e r  t h a t  C o u r t  r e c a l l e d  i t s  m a n d a t e  a n d  a c c e p t e d  a n  o u t - o f - t i m e  

r e h e a r i n g  p e t i t i o n  ( ~ 4 3 3 5 ) ~  i t  c e r t i f i e d  t h e  c a s e  t o  t h i s  C o u r t  

o n  r e h e a r i n g  ( 4 4 1  S o . 2 d  1 1 8 2 ) .  T h i s  C o u r t  r u l e d  t h a t  t h e  q u o t e d  

w a r n i n g  d i d  n o t  a u t o m a t i c a l l y  r e q u i r e  s u p p r e s s i o n  a n d  r e v e r s e d ,  

S t a t e  v .  L e C r o y ,  4 6 1  S o . 2 d  8 8  ( F l a .  1 9 8 4 ) .  O b j e c t i o n  t o  t h e  

s t a t e m e n t s  w a s  r e n e w e d  a t  t r i a l  ( ~ 1 0 7 5 - 1 0 7 6 ,  1 7 2 5 ,  2 5 1 8 ,  2 6 0 4 ) .  

S u b s e q u e n t l y ,  o n e  o f  t h e  p r i n c i p a l  i n v e s t i g a t i n g  o f f i c e r s ,  

K e n n e t h  W e l t y ,  d e m a n d e d  h e l p  w i t h  a D W I  c a s e  i f  h e  w e r e  t o  t e s t i f y  

( ~ 1 0 1 6 ,  4 3 7 9 - 4 3 8 0 ) .  

T h e  S t a t e ' s  a n n o u n c e d  i n t e n t i o n  t o  c a l l  R o g e r  S l o r a  a s  a  

w i t n e s s  p r o m p t e d  a  r e q u e s t  t o  u n s e a l  h i s  p s y c h i a t r i c  r e c o r d s  

( ~ 4 4 1 1 - 4 4 1 2 )  a n d  o t h e r  p o r t i o n s  o f  h i s  C o u r t  f i l e  ( ~ 4 4 1 4 - 4 4 1 5 )  b o t h  

g r a n t e d  ( R 1 0 0 6 ,  4 4 1 3 ) .  

T r i a l  commenced  o n  F e b r u a r y  1 8 ,  1 9 8 6  ( R 1 0 6 7 ) .  

D e f e n s e  o b j e c t i o n s  t o  g r u e s o m e  p i c t u r e s  s h o e i n g  t h e  f a c e s  

a n d  b o d i e s  o f  t h e  d e c e a s e d  a f t e r  e x p o s u r e  t o  a n i m a l s  ( ~ 1 6 9 8 - 1 6 9 9 )  

w e r e  s u s t a i n e d  a s  t o  E x h i b i t s  1 6  & 1 7  ( ~ 1 7 1 2 )  a n d  11 & 1 2  ( ~ 1 7 1 4 )  

a n d  o v e r r u l e d  a s  t o  1 7  & 2 1  ( ~ 1 7 1 3 ) ~  1 ,  1 0  & 1 3  ( ~ 1 7 1 4 ) .  

T h e  C o u r t  e x p r e s s e d  i t s  c o n c e r n  o v e r  t h e  r e f e r e n c e  i n  t h e  

e x t r a  w a r n i n g ,  t o  w i t :  

" T h i s  s t a t e m e n t  i s  t a k e n  p r i m a r i l y  i n  o r d e r  t o  r e f r e s h  
y o u r  memory a t  t h e  t i m e  y o u  may b e  c a l l e d  u p o n  t o  t e s t i f y  
i f  a n d  when  t h i s  m a t t e r  g o e s  t o  C o u r t . "  

Now, t h a t  a d m o n i t i o n  w a s  g i v e n  t o  t h e  D e f e n d a n t  b y  O f f i c e r  



Browning when he made a later taped statement after 
the one we are fixing to hear. 

Now, I commented on that, that that added admonition on 
the grounds of his comment not to testify. 

The Supreme Court doesn't even address that issue. 
They said that the statement is admissible so I am 
going to let it all in, including t-hat admonition, even 
though it might later on be determined to be a comment 
on his right to remain silent." (R2359-2360). 

The State offered to excise the extra warning, but the defense 

declined because it goes to voluntariness (R2360-2361). 

On February 28, after deliberating for two hours and forty 

minutes (R3283), the jury found Appellant guilty as charged on all 

four remaining counts (R4499). The jury found the murder of 

John Hardeman was felony murder, but the murder of Gail was pre- 

meditated (~3286). 

Appellant moved to dismiss Count I11 on grounds that it was 

the felony which supported the felony murder of Count I (~3427-3430, 

4502). The Motion was denied (R3430-3431). 

Appellant's motion for new trial (~4516-4517) was amended 

(~4560-4563, 4566-4567, 4574-4580, 4585-4602) to note that the 

State took inconsistent positions as to which defendant was the 

triggerman, and the State admitted Roger Slora liked to it. 

A pro se motion to remove counsel was denied without 

prejudice (R3756-3764, 4606-4607, 4610-4611), as was counsel's 

motion (~3753-3754, 3766-3773, 4608, 4609). 

Appellant challenged the presentence report as presenting 

nonstatutory aggravating circumstances (R3805-3826, 4564-4565). 

The motion was denied then (R3816) and when renewed (R3890-3892, 

4661-4662). The Court noted that the opinions of the victim's 

family counted (R3822) and they had the right to be heard ( ~ 3 8 6 5 -  

3866), but he would not be swayed by opinion (R3824, 3893). 

A defense request that all the aggravating and mitigating 

circumstances be read to the jury was denied (R3464-3473). However, 

defense counsel was allowed to read them (~3679-3686). 

After one hour and 28 minutes (R3721, 3726) the jury 

recommended death as to Count I 1  7 ro 5 and life as to Count I 

8-4 (R3730-3731, 4526, 4527). The Judge followed those recommenda- 

tions (R4870-4878), finding prior convictions for violent crimes 



in the contemporaneous convictions, that the homicide was in 

the course of a robbery and was for the purpose of evading arrest 

for another killing to be aggravating circumstances (~4872-4873), 

and absence of significant prior criminal activity ( ~ 4 8 7 4 )  and 

the age of the accused (~4875-4876) as mitigating circumstances. 

In finding age insufficient to require a life sentence, the 

Court rejected an extensive defense memorandum (~4666-4864). 

Earlier the Court rejected a proffer as to the ABA position on 

death for juveniles (R3568-3576), but then accepted it (R3937-3938). 

The sentence imposed October 1 ,  1986, was life, 25 years 

no parole on Count 1, thirty years concurrently on Count 3, and, 

consecutively to those sentences, death on Count 2, and thirty 

years concurrent to Count 2 on Count 4 (~4054-4056, 4865-4869). 

By notice of appeal filed that day ( ~ 4 8 8 0 )  and amended two days 

later (R4881), Appellant seeks review of the Judgments and 

Sentences in this cause. The State has cross-appealed as to 

evidentiary rulings during the trial (~4889-4890). 

By Order of June 29 ( S R ~ ) ,  this Court ordered the record 

supplemented to include the disposition in the Codefendant's 

case, and extended the time for serving this brief. 

This appeal follows. 



STATEMENT OF THE FACTS 

J o h n  a n d  G a i l  H a r d e m a n  w e r e  l a s t  s e e n  h u n t i n g  a t  B r o w n ' s  

F a r m  o n  J a n u a r y  4 ,  1 9 8 1 .  T h e i r  d i s a p p e a r a n c e  t r i g g e r e d  a  m a s s i v e  

s e a r c h  w h i c h  c u l m i n a t e d  w i t h  t h e  f i n d i n g  o f  t h e i r  b o d i e s  o n  

J a n u a r y  11. A p p e l l a n t  a n d  h i s  f a m i l y  p a r t i c i p a t e d  i n  t h e  s e a r c h .  

A M i a m i  p o l i c e  o f f i c e r  w a s  h u n t i n g  a t  B r o w n ' s  F a r m  o n  

J a n u a r y  4 .  He s a w  t h e  B a r d e m a n s  e a r l y  t h a t  m o r n i n g  a n d  s p o k e  

t o  t h e m  b r i e f l y  ( ~ 2 0 4 8 - 2 0 4 9 ) .  L a t e r  t h a t  m o r n i n g  h e  s a w  a n d  

s p o k e  t o  A p p e l l a n t  ( ~ 2 0 5 0 - 2 0 5 1 ) .  T h e y  d i s c u s s e d  s e e i n g  t h e  

H a r d e m a n s .  A p p e l l a n t  h a d  a  s h o t g u n  a n d  a  p i s t o l  w h i c h  r e s e m b l e d  

S t a t e ' s  E x h i b i t s  5 3  a n d  3 6  ( ~ 2 1 5 2 ) .  F i v e  o r  t e n  m i n u t e s  l a t e r ,  

h e  s a w  A p p e l l a n t  t a l k i n g  t o  t h e  H a r d e m a n s .  A t  a b o u t  1 0 ~ 4 5  o r  

1 0 : 5 0  h e  h e a r d  w h a t  s o u n d e d  l i k e  a  s h o t g u n  b e i n g  f i r e d ,  w i t h  

s e v e r a l  s m a l l e r  c a l i b e r  s h o t s  a  c o u p l e  o f  m i n u t e s  l a t e r  ( ~ 2 0 5 6 -  

2 0 5 7 ) .  T h e r e  w e r e  o t h e r  h u n t e r s  w i t h  w e a p o n s  n e a r b y  ( ~ 2 0 6 6 ) .  

When t h e  o f f i c e r  r e t u r n e d  o n  t h e  9 t h  t o  h e l p  l o o k  f o r  t h e  

b o d i e s ,  A p p e l l a n t  s a w  h i m  a n d  m e n t i o n e d  s e e i n g  h i m  o n  t h e  4 t h  ( R 2 0 5 4 -  

2 0 5 5 ,  2 0 6 5 ) .  B o t h  A p p e l l a n t  a n d  h i s  b r o t h e r  t o o k  t h e  s e a r c h e r s  

t o  w h e r e  t h e y ' d  l a s t  s e e n  t h e  H a r d e m a n s  ( R 2 1 3 9 - 2 1 4 0 ,  2  1 5 8 - 2  1 5 9 ,  

2 1 7 0 ) .  A p p e l l a n t  r a n  t h r o u g h  t h e  b r u s h  a n d  f o u n d  a  k n a p s a c k  

( R 2 1 4 0 ,  2 1 5 9 ,  2 1 7 1 ) .  

A w i l d l i f e  o f f i c e r ,  E l s i e  B e v a n ,  w a s  o n e  o f  t h e  s e a r c h e r s .  

S h e  t e s t i f i e d  A p p e l l a n t  t o l d  h e r  o n  t h e  1 0 t h  h e  c o u l d  h e l p  f i n d  t h e  

b o d i e s .  T h o u g h  s h e  h o p e d  t h e  v i c t i m s  w e r e  s t i l l  a l i v e ,  s h e  a g r e e d  

t o  g o  w i t h  h i m  ( ~ 2 2 6 5 - 2 2 6 6 ) .  When t h e y  g o t  t o  w h e r e  t h e  b a c k p a c k  w a s  

f o u n d ,  h e  o b j e c t e d  t o  h a v i n g  o t h e r s  a r o u n d  a n d  a s k e d  h e r  t o  w a l k  1 0  

m i n u t e s  a w a y .  He s a i d  h e  w a s  a  g r e a t  t r a c k e r .  F i r s t  h e  w o u l d  s e e  

t r a c k s  a n d  t h e n  h e  w o u l d n ' t .  S h e  c o u l d n ' t  s e e  a n y  ( ~ 2 2 6 7 - 2 2 6 8 ) .  

He t o l d  h e r  J o h n  w a s  d e a d  a n d  G a i l  w a s  r u n n i n g ,  s c r e a m i n g ,  w a n t i n g  

t o  s e e  i f  h e r  h u s b a n d  w e r e  d e a d  ( ~ 2 2 6 9 ) .  He s u g g e s t e d  t h e  g i r l  

m i g h t  b e  i n  h e a v y  b r u s h  d e s p i t e  b e i n g  a f r a i d  o f  s n a k e s  i f  s h e  

h a d  a  g u n  t o  h e r  h e a d .  T h a t  w o u l d  a l s o  f o r c e  h e r  h u s b a n d  t o  p u t  

h i s  g u n  down ( R 2 2 7 0 ) .  He d e s c r i b e d  t h e i r  g u n s  ( ~ 2 2 7 0 ) .  He a l s o  

p o i n t e d  t o  o n e  s p o t  a n d  s a i d  t h e  g i r l  h a d  b e e n  r a p e d  t h e r e  a n d  

k n o c k e d  o u t  ( ~ 2 2 7 1 ) .  

He t o l d  h e r  h e  w a s  s m a r t e r  t h a n  t h e  p o l i c e  b e c a u s e  h e  k n e w  

m o r e  t h a n  t h e y  t h o u g h t  h e  d i d .  He a l s o  s a i d  h e  c o u l d n ' t  t a k e  h e r  



to the bodies because they'd think he did it (~2272). He said 

police were looking for blood but wouldn't find any because 

strangling doesn't leave blood (~2290). 

Appellant told her the bodies were lying down and slightly 

covered. He said that and the cold was why they could not be 

smelled (R2273). He told her the girl was tied up with orange 

construction tape (R2274). He described the girl as pretty with 

long blond hair and always with her husband (R2275). He said 

they were both dead (R2275). 

He told her he couldn't take her to the bodies, his brother 

would have to. The next day both brothers went with her. Jon 

drew a circle on the ground, told them where they were going, said 

he had a gut feeling he would take them right to the bodies, and 

did so (~2278-2279). 

After the first body was found, Appellant told her the girl 

was alive between there and the next finger road. Then he said 

she was back at the old campsite. Appellant said she was blind 

without her glasses and was not wearing them now. He appeared 

nervous before the bodies were found (R2279-2281). 

Appellant never told her he killed these people. He 

indicated his revelations were based on his tracking and reading 

of signs (R2281). He knew he was a top suspect (~2283-22841, but 

he kept on talking a lot anyway. 

Another game officer who heard some of these discussions 

heard Appellant say Mrs. Hardeman was wearing white thermal under- 

wear (R2211). He thought Appellant was more nervous on the 10th 

(R2310), but became nervous again when the first body was found 

(~2312). 

The witness thought Appellant had an active imagination 

(~2314). He was reading things into the signs that couldn't be 

read (R2315-2316). When the first body was found, Appellant said 

"I know she is around here. She has got to be alive." (~2318). 

Mrs. Bevan's son was also a wildlife officer. He was with 

Appellant and his mother on the loth, and saw Appellant reading 

a signs he could not see. He claimed Appellant said it was stupid 



t o  l o o k  f o r  b l o o d  b e c a u s e  s h e  c o u l d  h a v e  b e e n  h i t  o n  t h e  h e a d .  

He s a i d  s h e  w a s  o u t  f o r  f i v e  m i n u t e s  ( ~ 2 3 2 8 - 2 3 2 9 ) .  He s a i d  h e  

w a s  s u r e  h i s  b r o t h e r  c o u l d  f i n d  t h e m  t h e  n e x t  d a y  ( R 2 3 3 0 ) .  He 

s a i d  t h e  b o d i e s  a r e  n o t  f a r  a p a r t  ( ~ 2 3 2 9 ) ,  a n d  t h e  f e m a l e  w o u l d  

n o t  b e  w e a r i n g  g l a s s e s ,  b u t  t h e y  w o u l d  b e  c l o s e  b y  h e r  ( ~ 2 3 3 1 ) .  

He c o u l d  n o t  r e m e m b e r  i t  a t  t r i a l ,  b u t  h e  t e s t i f i e d  o n  d e p o s i t i o n  

t h a t  A p p e l l a n t  s a i d  t h e r e  w a s  n o  o d o r  b e c a u s e  t h e  g r o u n d  w a s  c o l d  

a n d  t h e  b o d i e s  w o u l d  b e  b u r i e d  ( ~ 2 3 3 4 ) .  T h i s  o f f i c e r  w a s  p r e s e n t  

t h e  n e x t  d a y  w h e n  J o n  l e a d  t h e m  t o  t h e  b o d i e s .  T h e  b o d y  h e  s a w  

w a s  n o t  b u r i e d  a t  a l l  ( ~ 2 3 4 0 ) .  

B e c a u s e  t h e  t r a n s c r i p t s  a r e  o u t  o f  o r d e r ,  t h e  n e x t  w i t n e s s  

i s  i n  V o l u m e  N i n e t e e n .  E d w a r d  S a n t a m a r i n a  w a s  a  h u n t i n g  f r i e n d  

o f  J o h n  H a r d e m a n  a n d  h i s  w i f e  ( R 2 5 4 4 - 2 5 5 5 ) .  S h e  n e v e r  s h o t  a n y t h i n g ,  

b u t  c a r r i e d  a  . 3 8  p i s t o l  i n  h e r  c o a t  ( ~ 2 5 5 6 ) .  T h e y  a l w a y s  s t a y e d  

t o g e t h e r  ( R 2 5 5 7 - 2 5 5 9 ) .  

T h e  w i t n e s s  n o t e d  t h e  a r e a  o f f  t h e  t h i r d  f i n g e r  r o a d  w h e r e  

t h e y  a l w a y s  c a m p e d  n e a r  t h e  o n l y  s h a d e  a r o u n d  ( ~ 2 5 6 7 ) .  When h e  

h e a r d  t h e y  w e r e  m i s s i n g  a n d  came  t o  h e l p  l o o k ,  h e  s a w  t h e i r  c a r  

a n d  e q u i p m e n t  t h e r e  ( R 2 5 6 8 ) .  Re t h o u g h t  i t  u n u s u a l  t h a t  t h e  c o o l e r ,  

l a n t e r n  a n d  w a t e r  w e r e  l e f t  o u t  ( R 2 5 6 8 ) ,  a s  w e l l  a s  t h e  t a b l e  a n d  

f o l d i n g  c h a i r s  ( R 2 5 6 9 - 7 0 ) .  He s a i d  s h e  h a d  a  b l u e  b a c k p a c k ,  e v e n  

t h o u g h  S t a t e ' s  e x h i b i t  5 0  i s  g r e e n  ( R 2 5 8 9 ) .  I t  w a s  s t u f f  l i k e  h e r s  

i n s i d e  ( ~ 2 6 0 0 - 2 6 0 2 ) .  

When h e  w a s  w i t h  t h e  H a r d e m a n s ,  t h e y  h u n t e d  w i t h i n  1 0 0  y a r d s  

o f  t h e  c a m p g r o u n d  ( ~ 2 5 7 2 ) .  He d i d  n o t  g o  i n  f a r t h e r  b e c a u s e  i t  w a s  

t o o  t h i c k  ( ~ 2 5 7 3 ) .  T h e y  d i d  n o t  h u n t  a t  t h e  b u r n  a r e a s  ( ~ 2 5 7 4 1 ,  

o r  a n o t h e r  a r e a  m a r k e d  g r e e n  o n  t h e  d i a g r a m  ( R 2 5 7 5 )  o r  t h e  h e a d  

a r e a s  ( ~ 2 5 7 6 ) .  H o w e v e r ,  t h e  w i t n e s s  w a s  o r d i n a r i l y  a t  l e a s t  o n e  

t o  t w o  h u n d r e d  f e e t  a w a y  f r o m  t h e m ,  a n d  c o u l d  n o t  s e e  w h a t  t h e y  

w e r e  d o i n g  ( R 2 5 9 6 ) .  

S e r g e a n t  B r a i d o  ( R 1 7 8 9 )  w a s  t h e  c r i m e  s c e n e  i n v e s t i g a t o r  

( R 1 7 9 0 ) .  On J a n u a r y  7 ,  h e  p h o t o g r a p h e d  t h e  c a m p s i t e  a n d  t h e  

v e h i c l e  h e  f o u n d  t h e r e  ( ~ 1 7 9 0 - 1 7 9 1 ) .  H i s  r o u g h  d i a g r a m  o f  t h e  

a r e a  w a s  a d m i t t e d  o v e r  o b j e c t i o n  ( ~ 1 7 9 2 - 1 7 9 5 ) .  

T h e  c a m p s i t e  w a s  1 7 0  f e e t  f r o m  L-6 L e v y  R o a d  i n  a  b u r n  

a r e a  9 0 x 1 5 0  f e e t .  T h e  b a c k p a c k  w a s  f o u n d  t h e r e .  T h e  b o d i e s  w e r e  

f o u n d  i n  a  g r o u p  o f  t r e e s  n e a r  a n o t h e r  b u r n  a r e a  h a l f  a  m i l e  a w a y  

( R 1 8 0 7 - 1 8 0 8 ) .  



Mrs. H a r d e m a n  w a s  f o u n d  w i t h  a  b r o w n  c o a t  c o v e r i n g  h e r .  

H e r  h a n d s  w e r e  i n  t h e  c o a t  p o c k e t  ( ~ 1 8 1 7 ,  S t a t e ' s  E x h i b i t s  4  a n d  

1 0 ) .  H e r  h a t  a n d  g l a s s e s  w e r e  t h e r e  ( ~ 1 8 2 0 ,  1 8 3 2 ,  S t a t e ' s  E x h i b i t s  

1 a n d  4 1 ) .  M r .  H a r d e m a n  w a s  f o u n d  4 0 0  f e e t  away  ( ~ 1 8 2 1 ) .  

B e c a u s e  m a t e r i a l  f r o m  Mrs. H a r d e m a n ' s  t h e r m a l  u n d e r w e a r  

w a s  i m b e d d e d  i n  h e r  w o u n d ,  h e  c o n c l u d e d  t h e  s h i r t  h a d  b e e n  

d i s t u r b e d  a n d  s h e ' d  b e e n  s h o t .  H e r  b r a  w a s  h a l f w a y  o f f  h e r  l e f t  

b r e a s t  ( ~ 1 8 2 2 - 1 8 2 3 ) .  

S h e  h a d  t h r e e  b u l l e t s  i n  h e r  ( R 1 8 3 4 - 1 8 3 5 ) .  The  p a t h o l o g i s t  

d e s c r i b e d  w o u n d s  t o  t h e  c h e s t ,  n e c k  a n d  h e a d  ( R 1 9 7 3 ) .  One p e n e t r a t e d  

t h e  h e a r t ,  o n e  f r a c t u r e d  t h e  j aw a n d  o n e  p e n e t r a t e d  t h e  b r a i n  ( R 1 9 7 4 ) .  

A t  l e a s t  t w o  b u l l e t s  w e r e  f i r e d  f r o m  c l o s e  r a n g e ,  p o s s i b l y  c o n t a c t  

( ~ 1 9 7 5 ,  1 9 8 0 ,  1 9 8 2 ) .  S h e  d i e d  f r o m  o n e ,  b u t  h e  c o u l d  n o t  t e l l  w h i c h .  

A l l  t h r e e  w e r e  p o t e n t i a l l y  l e t h a l  ( ~ 1 9 8 2 - 1 9 8 4 ) .  T h e r e  w e r e  n o  s i g n s  

t h a t  s h e  h a d  b e e n  t i e d  u p  ( ~ 1 9 0 1 - 1 9 0 2 ) .  T h e  b o d i e s  h a d  n o t  b e e n  

d r a g g e d  ( ~ 1 9 0 6 ,  1 9 1 5 ) .  

S h e  h a d  a  g r e e n  c o a t ,  w i t h  3 0 - 0 6  h u n t i n g  r o u n d s ,  g r e e n  h a t  

a n d  g l o v e s  i n  i t  ( ~ 1 8 3 7 - 1 8 3 8 ) .  T h e i r  c a r  a l s o  c o n t a i n e d  3 0 - 0 6  

a m m u n i t i o n  ( ~ 1 8 3 8 - 1 8 3 9 ) .  

T h e r e  w a s  n o  s i g n  o f  a  t h e f t  o r  r o b b e r y  o r  s t r u g g l e  a t  t h e  

c a m p s i t e  ( R 1 8 8 8 ) .  T h e i r  e q u i p m e n t  w a s  t h e r e  ( ~ 1 8 8 8 - 1 8 9 2 ) .  Had 

i t  b e e n  t a k e n ,  i t  c o u l d  n o t  h a v e  b e e n  t r a c e d  ( ~ 1 8 9 3 ) .  B o t h  v i c t i m s  

s t i l l  h a d  g o l d  j e w e l r y  ( ~ 1 9 1 6 ) .  

J o h n  h a d  m a s s i v e  p e n e t r a t i n g  i n j u r i e s  t o  t h e  h e a d  a n d  m o u t h  

a r e a  ( R 1 9 8 6 ) .  T h e  p a t h o l o g i s t  c o n c l u d e d  h e  h a d  b e e n  s h o t  i n  t h e  

h e a d ,  c a u s i n g  h i s  d e a t h  ( ~ 1 9 8 8 )  i n s t a n t l y  ( ~ 1 9 9 2 - 1 9 9 3 ) .  T h e r e  

w a s  n o  s i g n  o f  a  s t r u g g l e  o r  t h a t  h e ' d  b e e n  t i e d  u p .  

A f i r e a r m s  e x p e r t  t e s t i f i e d  t h a t  t h e  b a r r e l  o f  S t a t e ' s  

E x h i b i t  3 6 ,  a  . 2 2  c a l i b e r  r e v o l v e r ,  h a d  b e e n  d a m a g e d  b y  t h e  

i n t r o d u c t i o n  o f  s o m e t h i n g  i n  t h e  m u z z l e  ( ~ 2 0 1 9 - 2 0 2 0 1 ,  m a k i n g  

c o m p a r i s o n  t o  t h e  b u l l e t s  w h i c h  k i l l e d  Mrs. H a r d e m a n  i m p o s s i b l e  

( ~ 2 0 2 4 ) .  

T h e  p a r t i e s  s t i p u l a t e d  t h a t  t h e  b o d i e s  f o u n d  i n  t h e  w o o d s  

a n d  a u t o p s i e d  b y  D r .  H o b i n  w e r e  J o h n  a n d  G a i l  H a r d e m a n ,  a s  named 

i n  t h e  i n d i c t m e n t  ( ~ 2 5 8 3 - 2 5 8 6 ) ,  a n d  t h e  j u r y  w a s  s o  a d v i s e d  ( R 2 5 8 7 ) .  



A p p e l l a n t ' s  f o r m e r  g i r l  f r i e n d  ( R 2 1 7 6 )  t e s t i f i e d  t h a t  

A p p e l l a n t  t o l d  h e r  o n  t h e  3 r d  h e ' d  b e e n  u s i n g  some g u y ' s  g u n  a n d  

t h e  g u y  d i d n ' t  e v e n  know i t  ( R 2 1 7 7 ) .  S h e  t h o u g h t  i t  h a d  b e e n  

u s e d  f o r  a  c o u p l e  o f  h o u r s ,  b u t  e a r l i e r  s h e  s a i d  i t  h a d  o n l y  

b e e n  b o r r o w e d  f o r  a  m i n u t e  ( R 2 2 1 5 - 2 2 1 6 ) .  When s h e  a r r i v e d  t o  

m e e t  h i m  t h e  n e x t  d a y  a t  8 : 3 0 ,  A p p e l l a n t  w a s  n o t  t h e r e  ( R 2 1 7 8 ) .  

J o n  w a s  t h e r e  s l e e p i n g ,  a n d  r e m a i n e d  u n t i l  w h a t  t h e  w i t n e s s  

c a l l e d  1 PM ( 2 1 8 0 - I ) ,  a l t h o u g h  s h e  a d m i t t e d  i t  w a s  p o s s i b l y  a s  e a r l y  

a s  11 AM ( 2 2 0 9 - 2 2 1 0 ) .  J o n  w a s  t h e  f i r s t  t o  l e a v e  a n d  h e  l e f t  a l o n e  

( 2 2 0 8 ,  2 2 1 0 ) .  A p p e l l a n t ' s  f a t h e r  l e f t  n e x t  a n d  r e t u r n e d  w i t h  A p p e l l a n t  

( 2 2 1 1 ) .  J o n  came  b a c k  1 t o  1% h o u r s  l a t e r  a n d  w a s  a n g r y  ( 2 2 1 1 ) .  S h e  

h e a r d  n o  s h o t s  u n t i l  a f t e r  J o n  l e f t  ( 2 2 0 8 - 2 2 0 9 ) .  

When A p p e l l a n t  r e t u r n e d  h e  t o l d  h e r  t h e  man w h o s e  g u n  h e  w a s  

u s i n g  s h o t  a t  h i m  a n d  h e  h a d  t o  s h o o t  h i m  i n  t h e  h e a d .  He c l a i m e d  a  

b u l l e t  w e n t  t h r o u g h  t h e  c o l l a r  o f  h i s  j a c k e t  a n d  h e  t h r e w  t h e  j a c k e t  

a w a y .  He s a i d  h e  t o o k  h i s  w a l l e t ,  k e p t  t h e  $ 3 0 . 0 0  o r  s o  a n d  h i d  t h e  

w a l l e t  i n  a  t r e e  s t u m p .  L a t e r ,  a s  t h e y  r e t u r n e d  t o  M i a m i ,  A p p e l l a n t  

a l l e g e d l y  t o l d  h e r  a  woman came  r u n n i n g  o u t  o f  t h e  w o o d s  a n d  h e  h a d  t o  

s h o o t  h e r  t o o .  He s a i d  h e  h a d  b l o o d  o n  h i s  j e a n s ,  a n d  h e  b u r n e d  t h e m  i n  

t h e  camp f i r e  ( ~ 2 1 8 2 - 2 1 8 5 ) .  S h e  s a w  t h e  g u n s  h e  s a i d  h e  h i d  i n  t h e  

b u s h e s ,  a n d  t h e y  l o o k e d  l i k e  S t a t e ' s  E x h i b i t s  54 a n d  3 5  ( R 2 1 8 5 - 2 1 8 7 ) .  

He a l l e g e d l y  t o l d  h e r  h e  s h o t  t h e  g i r l  t h r e e  t i m e s ,  i n  t h e  h e a d ,  n e c k  a n d  

c h e s t .  He a l t e r n a t e d  t e l l i n g  h e r  h e  g o t  t h e  p i s t o l  f r o m  t h e  g u y  a n d  

f r o m  t h e  g i r l  ( R 2 1 9 0 ) .  

S h e  w a s  c h a r g e d  a t  f i r s t  a s  a n  a c c e s s o r y  a f t e r  t h e  f a c t .  S h e  h a d  

h e r  l a w y e r  p r e s e n t  i n  C o u r t  ( R 2 1 9 6 - 2 1 9 8 ) .  S h e  t e s t i f i e d  o n  c r o s s -  

e x a m i n a t i o n  t h a t  a p p e l l a n t  t h o u g h t  t h e  g u y  h e  s h o t  m i g h t  h a v e  m o n e y ,  b u t  

d i d n ' t  know f o r  s u r e  u n t i l  h e  t o o k  t h e  b i l l f o l d ,  a n d  h e  t o o k  t h a t  t o  c o v e r  

t h e  i d e n t i f i c a t i o n .  T h a t  w a s  a l s o  t h e  r e a s o n  h e  t o o k  t h e  g u n s .  He f l e d  

t h e  s c e n e  f i r s t ,  a n d  r e t u r n e d  l a t e r  f o r  t h e  g u n s  ( R 2 2 1 7 - 2 2 1 9 ) .  He 

d e s c r i b e d  t h e  s h o o t i n g  o f  t h e  f e m a l e  a s  a n  i n s t i n c t i v e  r e a c t i o n  when  s h e  

s c a r e d  h i m  c o m i n g  o u t  o f  t h e  b u s h e s  f a s t  ( R 2 2 1 9 ) .  

S h e  d e s c r i b e d  a p p e l l a n t  a s  w a n t i n g  t o  g o  b a c k  t o  c u t  t h e  

b u l l e t s  o u t  o f  t h e  b o d i e s ,  b u t  e a r l i e r  s h e  s a i d  s h e  w a s  t o l d  i t  w a s  

J o n  who d i d  s o  ( R 2 2 2 1 - 2 2 2 3 ) .  

R o d n e y  K e e p  t e s t i f i e d  t h a t  h e  s o l d  S t a t e ' s  E x h i b i t  5 4 ,  a  3 0 - 0 6  

s h o t g u n  a n d  E x h i b i t  3 5 ,  a  p i s t o l ,  t o  J o h n  H a r d e m a n  ( R 2 0 7 5 - 2 0 7 6 ) .  

W i l l i a m  E l l e t t  t e s t i f i e d  t h a t  A p p e l l a n t  o f f e r e d  h i m  t h a t  3 0 - 0 6  

s h o t g u n  f o r  s a l e  o n  J a n u a r y  5 ,  s a y i n g  h i s  f a t h e r  c o u l d  s e l l  



i t  ( R 2 0 8 3 ,  2 0 8 5 ) .  T h e y  h a d  d i s c u s s e d  s u c h  a  s a l e  s e v e r a l  w e e k s  

e a r l i e r  ( ~ 2 0 8 4 - 2 0 8 5 ) .  E l l e t t  c o u l d  n o t  r e c a l l  w h e t h e r  t h e  g u n  

w a s  s a i d  t o  b e  h i s  f a t h e r ' s  o r  h i s  b r o t h e r ' s  ( R 2 0 8 6 )  b u t  a t  o n e  

p o i n t  A p p e l l a n t  t o l d  h i m  h i s  b r o t h e r  w a n t e d  t h e  n e x t  i n s t a l l m e n t  

p a y m e n t  o n  i t  ( R 2 0 9 8 - 2 0 9 9 ) .  

R i c h a r d  F r e s h o r n  h e a r d  A p p e l l a n t  s a y  o n  t h e  9 t h  t h a t  h e  

h o p e d  h i s  b r o t h e r  g o t  t h e r e  b e f o r e  t h e  s h e r i f f  t o  d i g  o u t  t h e  

b u l l e t s  ( R 2 2 5 6 ) ,  J o n  w a s  s h a r p e n i n g  h i s  k n i f e .  

J o n  g a v e  t h i s  w i t n e s s  a  . 3 8  c a l i b e r  g u n  w h i c h  l o o k e d  l i k e  

E x h i b i t  3 5 .  He g a v e  i t  b a c k  t o  J o n  a f t e r  t h e  r i d e  t o  B r o w n ' s  

t o  s e a r c h  f o r  t h e  b o d i e s  ( ~ 2 2 5 9 - 2 2 6 0 ) .  

T h e  w i t n e s s  h e a r d  A p p e l l a n t  s a y  h e  s h o t  a  man a f t e r  t h e  

man s h o t  h i m  ( R 2 2 6 0 ) .  

D e p u t y  W e l t y  t e s t i f i e d  h e  t a l k e d  t o  A p p e l l a n t  o n  t h e  1 0 t h .  

A p p e l l a n t  t h e o r i z e d  t h e r e  w e r e  t w o  who d i d  t h e  k i l l i n g ,  t h a t  t h e  

man w a s  s h o t  f i r s t  a n d  t h e  g i r l  r a n .  T h e  man who d i d  t h e  k i l l i n g  

r a n  a r o u n d  t h e  h e a d ,  s t o p p e d  h e r  a n d  k i l l e d  h e r .  S h e ' d  p r o b a b l y  

b e e n  r a p e d ,  s h o t  i n  t h e  h e a d  a n d  c h e s t .  T h e  b o d i e s  w o u l d  n o t  b e  

t o g e t h e r  ( ~ 2 6 1 4 ) .  

W e l t y  q u e s t i o n e d  A p p e l l a n t  o n  t h e  1 1 t h .  A c o p y  o f  t h e  

r i g h t s  c a r d  w a s  e x c l u d e d  o n  d e f e n s e  o b j e c t i o n  ( ~ 2 6 1 8 - 2 6 2 1 ) .  O v e r  

f u r t h e r  d e f e n s e  o b j e c t i o n ,  t h e  w i t n e s s  w a s  a l l o w e d  t o  r e f r e s h  h i s  

r e c o l l e c t i o n  r e p e a t e d l y  f r o m  a  s t a n d a r d  r i g h t s  c a r d  ( ~ 2 6 2 2 - 2 6 2 9 ) .  

A p p e l l a n t  w a s  t a k e n  t o  t h e  s t a t i o n  a n d  w a r n e d  o f  h i s  r i g h t s  a g a i n  

( ~ 2 6 3 3 ) .  W e l t y  i d e n t i f i e d  t h e  t a p e  o f  t h a t  i n t e r r o g a t i o n  ( R 2 6 3 4 )  

a n d  i t  w a s  a d m i t t e d  o v e r  o b j e c t i o n  a s  t o  t h e  p r e d i c a t e  ( R 2 6 3 5 -  

2 6 3 6 ) .  

T h e  d e f e n s e  r e q u e s t e d  e x c i s i o n  o f  t h e  f o l l o w i n g :  

1. An e x h o r t a t i o n  t o  t e l l  how h e  c o u l d  g o  s t r a i g h t  t o  t h e  

b a c k p a c k  ( ~ 2 6 4 2 ) .  

2 .  A d i s c u s s i o n  a b o u t  h u m a n i t y  a n d  l e a v i n g  n i c e  p e o p l e  o u t  

t h e r e  k ~ i t h  t h e  a n i m a l s  f o r  s e v e n  d a y s  ( R 2 6 4 3 ) .  

3 .  T h e  s t a t e m e n t :  " W a i t  a  m i n u t e .  You a r e  a c t i n g  -- h a n g  

i n  t h e r e .  You d o n ' t  c o n  me .  You a r e  g o i n g  t o  h a v e  t o  c o n  a  j u r y ,  

y o u  k n o w . "  ( ~ 2 6 4 4 )  

T h e  r e q u e s t  w a s  d e n i e d  ( R 2 6 4 5 ) ,  a n d  t h e  t a p e  w a s  p l a y e d  f o r  

t h e  j u r y  ( R 2 3 6 5 - 2 4 1 6 ) .  



A p p e l l a n t  s a i d  h e  n e t  t h e  H a r d e m a n s  a t  f i n g e r  r o a d  2  

( R 2 3 6 8 ) .  He r e c a l l e d  t a l k i n g  t o  t h e  o f f d u t y  o f f i c e r  a n d  t a l k i n g  

t o  t h e  H a r d e m a n s  ( R 2 3 7 0 - 2 3 7 2 ) .  Be s a i d  h e  s h o t  a  h o g  a n d  t h e  b u l l e t  

r i c o c h e t e d  a r o u n d  i n  t h e  h e a d  ( ~ 2 3 7 3 ) .  He s a w  J o h n ' s  b o d y  i n s i d e  

t h e  h e a d  ( ~ 2 3 7 5 ) .  He p a n i c k e d  a n d  d i d  n o t  c h e c k  i t  ( ~ 2 3 7 6 ) .  

He s a i d  h e  h e a r d  t w i g s  b r e a k ,  t u r n e d  a r o u n d  a n d  s h o t  t h r e e  

t i m e s  w i t h  a  . 2 2 ,  t h e n  s a w  h i s  ( J o h n ' s )  j a c k e t  ( R 2 3 7 7 ) .  He d i d n ' t  

know f o r  s u r e  i f  i t  w a s  G a i l  ( ~ 2 3 7 8 )  b u t  h e  w a s  a l m o s t  s u r e  ( ~ 2 3 7 9 ) .  

He d i d  n o t  w a n t  w i t n e s s e s .  

He d e n i e d  r e m o v i n g  t h e i r  g u n s  ( ~ 2 3 8 1 ) .  He d e n i e d  t o u c h i n g  

h e r  a t  f i r s t ,  t h e n  made  a n  a m b i g u o u s  r e s p o n s e  ( ~ 2 3 8 3 ) .  He t o l d  h i s  

b r o t h e r  h e  h a d  made  a  m i s t a k e  a n d  s h o t  s o m e o n e  ( ~ 2 3 8 7 ) .  He d i d n ' t  

t h i n k  h i s  b r o t h e r  v e n t  b a c k  i n  t h e r e  ( ~ 2 3 8 8 ) .  

E a r l i e r  h e  d e s c r i b e d  b l a c k i n g  o u t  a n d  b e i n g  u n a b l e  t o  

r e m e m b e r  ( 8 2 3 7 6 ,  2 3 9 4 - 2 3 9 5 ) .  He s u d d e n l y  r e m e m b e r e d  e v e r y t h i n g  a n d  

s a i d  s h e  f i r e d  a t  h i m  f i r s t  ( ~ 2 3 9 5 ) .  He r e m e m b e r e d  h i t t i n g  h e r  i n  

t h e  n e c k  ( ~ 2 3 9 9 ) .  

A p p e l l a n t  d e s c r i b e d  t h r e a t s  t h a t  h a d  b e e n  made  t o  h i m ,  

p e o p l e  s a y i n g  t h a t  i f  h e  d i d n ' t  t e l l  h e ' s  i n  a l o t  o f  t r o u b l e ,  a n d  

t o  t a k e  h i m  o u t  i n  t h e  w o o d s  a n d  b e a t  h i m  ( 8 2 4 0 2 ) .  He s a i d  t h e  

d e p u t i e s  h a d  t r e a t e d  h i m  f a i r l y  ( ~ 2 4 0 3 ) .  

A p p e l l a n t  w a s  t o l d  r e p e a t e d l y  t h a t  h e  w a s  n o t  t e l l i n g  t h e  

w h o l e  t r u t h  ( ~ 2 4 0 7 - 2 4 1 0 ) .  I t  w a s  w h e n  A p p e l l a n t  m e n t i o n e d  t h e  

p h r a s e  " s e l f - d e f e n s e "  t h a t  W e l t y  a c c u s e d  h i m  o f  c o n n i n g  a n d  t o l d  

h i m  t o  s t o p .  A f t e r  m o r e  q u e s t i o n i n g ,  h e  r e m e m b e r e d  G a i l ' s  h a n d s  

w e r e  i n  h e r  j a c k e t  p o c k e t  ( ~ 2 4 1 3 ) .  

W e l t y  w e n t  t o  M i a m i  a n d  r e c o v e r e d  H a r d e m a n ' s  r i f l e ,  ( E x h i b i t  

5 4 ,  R 2 4 1 6 - 2 4 1 7 ) .  T h e n  h e  g o t  A p p e l l a n t ' s  g u n s  f r o m  h i s  h o u s e ,  

( ~ x h i b i t s  5 3  a n d  3 6 ,  R 2 4 1 8 - 2 4 2 0 ) .  On t h e  way t o  M i a m i ,  A p p e l l a n t  

a l l e g e d l y  a d m i t t e d  r u n n i n g  a  n a i l  t h r o u g h  h i s  b a r r e l  t o  k e e p  

b a l l i s t i c s  f r o m  r u n n i n g  i t  ( ~ 2 4 2 0 ) .  W e l t y  a l s o  v i s i t e d  t h e  f o r m e r  

g i r l  f r i e n d ,  t o  a s k  a b o u t  t h e  o t h e r  g u n s  ( R 2 4 2 2 ) .  

On c r o s s - e x a m i n a t i o n  W e l t y  a d m i t t e d  h e  h a d  b e e n  a r r e s t e d  a n d  

c h a r g e d  w i t h  d r u n k  d r i v i n g  a n d  l e a v i n g  t h e  s c e n e  o f  a n  a c c i d e n t  

( R 2 4 2 5 - 2 4 2 6 ) .  T h a t  a n d  o t h e r  p r o b l e m s  p r o m p t e d  h i m  t o  c o n s i d e r  

l e a v i n g  t h e  S t a t e  a n d  d i s a p p e a r i n g  a n d  h e  t o l d  t h e  p r o s e c u t o r  s o  

( ~ 2 4 3 0 - 2 4 3 3 ) .  He t o l d  t h e  p r o s e c u t o r  h e  w a s  a n  a l c o h o l i c  a n d  

a l c o h o l i c s  h a v e  b a d  m e m o r i e s ,  e v e n  t h o u g h  t h a t  w a s  a  l i e  ( R 2 4 2 3 -  



2 4 2 4 ) .  He s a i d  h e  w a n t e d  h e l p  w i t h  h i s  c h a r g e s  i f  t h e y  w a n t e d  

h i s  t e s t i m o n y  ( R 2 4 2 8 - 2 4 2 9 ,  2 4 3 1 ,  2 4 3 3 - 2 4 3 4 ) .  He w a s  t h r e a t e n e d  

w i t h  p r o s e c u t i o n  f o r  t h o s e  s t a t e m e n t s  t o  t h e  p r o s e c u t o r  ( R 2 4 3 7 -  

2 4 3 8 ) .  

He c o n c e d e d  A p p e l l a n t  w a s  g o i n g  a r o u n d  i n  c i r c l e s  o n  t h e  

1 0 t h  ( R 2 4 4 7 ) .  He t h e o r i z e d  a t  o n e  p o i n t  t h a t  Mrs. Ha rdeman  w a s  

t i e d  u p  i n  a  s m a l l  h u t  a n d  p e o p l e  w e r e  b r i n g i n g  h e r  f o o d  a n d  w a t e r  

( R 2 4 4 8 ) .  

W e l t y  a l s o  a r r e s t e d  J o n  L e C r o y  a n d  t o o k  h i m  t o  j a i l  a t  t h e  

same t i m e  ( R 2 4 4 9 - 2 4 5 0 ) .  The  many q u e s t i o n s  a b o u t  w h e t h e r  A p p e l l a n t  

w a s  p r o t e c t i n g  h i s  b r o t h e r  ( R 2 4 5 0 - 2 4 5 1 )  may h a v e  b e e n  b e c a u s e  

W e l t y  t h o u g h t  a n  a d u l t  o f t e n  t h r o w s  b l a m e  o f f  o n  a  j u v e n i l e  

( R 2 4 5 3 - 2 4 5 4 ) .  W e l t y  was  s u r p r i s e d  A p p e l l a n t  d i d  n o t  know m o r e  a b o u t  

t h e  g u n s  h e  was  u s i n g .  He s a i d  i t  w a s  h i s  b r o t h e r ' s  g u n  (R2455-  

2 4 5 7 ) .  He a l s o  s a i d ,  a t  o n e  p o i n t  h e  w a n t e d  t o  " g e t  t h e  b l a m e  

o f f  e v e r y b o d y  e l s e "  ( ~ 2 4 5 9 1 ,  S t a t e ' s  E x h i b i t  3 5 ,  t h e  H a r d e m a n  p i s t o l ,  

w a s  r e c o v e r e d  f r o m  a  f r i e n d  o f  J o n ' s  ( ~ 2 4 9 4 ) .  

a D e p u t y  Browning c o n f i r m e d  t a l k i n g  t o  A p p e l l a n t  d u r i n g  t h e  

s e a r c h  a n d  l e a r n i n g  h e ' d  s e e n  t h e  H a r d e m a n s  o n  t h e  4 t h  ( ~ 2 5 3 0 - 2 5 0 4 ) .  

A t  t h e  e n d  o f  t h e  1 0 t h  h e  s a i d  h e  c o u l d  f i n d  t h e  b o d i e s  i f  h e  h a d  

e n o u g h  t i m e  ( ~ 2 5 0 8 ) .  

The  w i t n e s s  w a s  a l s o  a l l o w e d  t o  r e f r e s h  h i s  r e c o l l e c t i o n  a s  

t o  t h e  M i r a n d a  w a r n i n g s  o v e r  o b j e c t i o n  ( ~ 2 5 1 1 - 2 5 1 4 ) .  The  t a p e d  

s t a t e m e n t  h e  o b t a i n e d  was  p l a y e d  ( R 2 5 2 0 - 2 5 3 6 ) .  I t  i n c l u d e d  t h e  

e x t r a  w a r n i n g  w h i c h  t r i g g e r e d  t h e  p r e t r i a l  a p p e a l  ( ~ 2 4 2 3 ) .  

A p p e l l a n t  s a i d  h e  f o l l o w e d  a  h o g  i n t o  t h e  h e a d ,  s h o t  a t  i t ,  

h i t  J o h n ,  p a n i c k e d  a n d  t o o k  t h e  g u n s .  T h e n  G a i l  came u p  a n d  a s k e d  

why h e  h a d  J o h n ' s  g u n .  S h e  y e l l e d  a n d  h e  s h o t  h e r  t h r e e  t i m e s  

( ~ 2 5 2 3 - 2 5 2 5 ) .  He h i d  t h e  g u n s  i n  t h e  t r u c k  ( R 2 5 2 6 ) .  

The  f e m a l e ' s  p a n t s  w e r e  u n f a s t e n e d  a t  t h e  t o p  b e c a u s e  h e  

c h e c k e d  n e a r  t h e  b e l l y  b u t t o n  a n d  o n  t h e  r i b  c a g e  f o r  a  h e a r t  b e a t  

( ~ 2 5 2 7 ) .  He p u t  h e r  h a n d s  i n  t h e  p o c k e t .  He d e n i e d  a n y  s e x u a l  c o n t a c t  

w i t h  h e r  ( ~ 2 5 3 2 ) .  

A p p e l l a n t  d e n i e d  p l a c i n g  t h e  b a c k p a c k  a n d  b e l o n g i n g s  w h e r e  

h e  f o u n d  t h e m  ( R 2 5 2 9 ) .  He d i d  a s k  h i s  b r o t h e r  t o  h o l d  t h e  p i s t o l  

a n d  g a v e  t h e  r i f l e  t o  h i s  f r i e n d ,  B i l l  E l l e t t  ( ~ 2 5 3 1 ) .  



He t o l d  h i s  b r o t h e r  a b o u t  i t  ( R 2 5 2 5 ) ,  b u t  n o t  h i s  g i r l  

f r i e n d  ( ~ 2 5 3 3 ) .  He t r i e d  t o  g e t  t h e  s e a r c h e r s  c l o s e  e n o u g h  

t o  f i n d  t h e m  ( R 2 5 3 3 1 ,  t h e n  t o l d  h i s  b r o t h e r  w h e r e  t h e y  w e r e  s o  

h e  c o u l d  f i n d  t h e m  ( ~ 2 5 3 4 ) .  He c l o s e d  b y  s a y i n g  t h a t  a  s h o t  

w a s  f i r e d  f r o m  t h e  d i r e c t i o n  o f  t h e  f e m a l e  ( R 2 5 3 5 ) .  

A f t e r w a r d ,  t h e  o f f i c e r  w e n t  t o  M i a m i  t o  g e t  a  3 0 : 0 6  f r o m  

B i l l  E l l e t t  t h a t  l o o k e d  l i k e  E x h i b i t  5 4  ( R 2 5 3 7 - 2 5 3 8 ) .  

R o g e r  S l o r a  w a s  d e p o s e d  j u s t  b e f o r e  h i s  t e s t i m o n y  ( R 2 6 6 6 -  

2 6 6 7 )  b e c a u s e  h e  h a d  t e s t i f i e d  a g a i n s t  a n o t h e r  p r i s o n e r  ( R 2 6 5 9 -  

2 6 6 0 ) .  A f t e r w a r d ,  d e f e n s e  c o u n s e l  r e q u e s t e d  a  c o n t i n u a n c e  t o  

i n v e s t i g a t e  a  l e t t e r  a p p a r e n t l y  u s e d  b y  S l o r a  t o  make h i m s e l f  a  

w i t n e s s  i n  t h e  o t h e r  c a s e  ( R 2 6 7 1 - 2 6 7 4 ) ,  b e c a u s e  i t  a p p e a r e d  h e  w a s  

m o t i v a t e d  b y  a  d e s i r e  t o  g e t  t r a n s f e r r e d  f r o m  F l o r i d a  S t a t e  

P r i s o n  ( R 2 7 6 4 - 2 6 7 8 ) .  T h e  m o t i o n  w a s  d e n i e d  ( R 2 6 7 9 - 2 6 8 1 ) .  T h e  

J u d g e  t h o u g h t  t h e  e v i d e n c e  t o  t h a t  p o i n t  o v e r w h e l m i n g  ( R 2 6 8 1 ) .  

S l o r a  t e s t i f i e d  h e  knew A p p e l l a n t  i n  t h e  P a l m  B e a c h  

C o u n t y  J a i l  a n d  h e l p e d  h i m  d u r i n g  a  f i g h t  w i t h  a n o t h e r  i n m a t e  

( ~ 2 6 8 8 - 2 6 9 0 ) .  A p p e l l a n t  a l l e g e d l y  t o l d  h i m  t h e  k i l l i n g  s t a r t e d  

a s  a  r o b b e r y  ( R 2 6 9 2 ,  2 6 9 8 ) .  He s a i d  o n e  t h i n g  a n d  t h e n  a n o t h e r  

a b o u t  t h e  m u r d e r  o f  M r s .  H a r d e m a n ,  s a y i n g  h e ' d  f o n d l e d  h e r ,  t h e n  

b e c o m i n g  e v a s i v e ,  t h e n  g r a p h i c  ( ~ 2 6 9 3 ) .  He s a i d  h e  l o o k e d  J o h n  

i n  t h e  e y e s  s h o t  h i m ,  a n d  g o t  a  r u s h  o u t  o f  i t  b e t t e r  t h a n  s e x  

( R 2 6 9 8 ) .  

T h e  w i t n e s s  d e n i e d  h e  w a s  h o p i n g  f o r  h e l p  w i t h  p a r o l e  ( ~ 2 7 0 2 -  

2 7 0 3 ) .  He a d m i t t e d  A p p e l l a n t  h a d  b e e n  l i s t e d  a s  a  w i t n e s s  f o r  t h e  

S t a t e  i n  h i s  c a s e ,  b u t  d e n i e d  h e ' d  b e e n  t h i n k i n g  a b o u t  t h a t  f o r  

f o u r  y e a r s  ( R 2 7 0 6 - 2 7 0 7 ) .  H i s  e a r l i e r  d e p o s i t i o n  c o n t r a d i c t e d  h i m  

o n  t h e  s u b j e c t  o f  p a r o l e  h o p e s  ( R 2 7 2 5 ) .  

On p r o f f e r  S l o r a  s a i d  h e ' s  b e e n  i n  t h e  F e d e r a l  S y s t e m  e a r l i e r  

d o i n g  1 t o  6  y e a r s .  T h e r e  h e  w o r k e d  i n  t h e  l i b r a r y  a n d  s t u d i e d  

p s y c h o l o g y  a n d  p s y c h o s e s .  T h e  p r o f f e r  w a s  r e f u s e d  ( ~ 2 7 1 2 - 2 7 1 5 ) ,  

b u t  A p p e l l a n t  w a s  a l l o w e d  t o  e s t a b l i s h  t h e  e x t e n t  t o  w h i c h  h e  

s t u d i e d  p s y c h o l o g y  a n d  how t o  a n s w e r  p s y c h o l o g i c a l  t e s t s  ( R 2 7 1 9 -  

2 7 2 2 ) .  He l i e d  a n d  t o l d  d o c t o r s  h e  c o u l d  n o t  r e m e m b e r  h i s  c r i m e  

i n  h o p e s  t h e y ' d  f i n d  h i m  c r a z y  ( R 2 7 6 7 ,  2 7 7 0 ,  2 7 7 7 ,  2 7 7 8 ,  2 7 9 3 ) .  He 

f a k e d  h i s  a n s w e r s  o n  a  t e s t  ( ~ 2 7 7 2 - 2 7 7 3 )  a n d  f a l s e l y  a s s e r t e d  

t h e  v i c t i m  w a s  l a u g h i n g  a t  h i m  ( ~ 2 7 7 9 - 2 7 7 8 0 )  a n d  t h a t  h e  h a t e d  h i s  



m o t h e r  ( ~ 2 7 8 0 ,  2 7 8 1 ) .  

S l o r a  a d m i t t e d  h e  h a s  b e e n  t r y i n g  t o  g e t  o u t  o f  t h e  

S t a t e  p r i s o n  s i n c e  h e  g o t  t h e r e  ( R 2 7 2 6 - 2 7 2 7 ,  2 8 3 5 - 2 8 5 3 ) .  He 

t o l d  n o  o n e  w h a t  A p p e l l a n t  t o l d  h i m  i n  1 9 8 1  u n t i l  h e  w r o t e  t o  

t h e  p r o s e c u t o r  o n  J u n e  1 4 ,  1 9 8 4  ( R 2 7 3 2 - 2 7 3 5 ) .  H i s  l e t t e r  s a i d  h e  

w a n t e d  t o  b e  a  w i t n e s s  ( R 2 7 3 7 ) .  H e  w a n t e d  h e l p  g e t t i n g  t r a n s f e r r e d  

( ~ 2 7 4 1 ) .  He e x a g g e r a t e d  t h e  e x t e n t  o f  h i s  k n o w l e d g e  ( R 2 7 4 2 - 2 7 4 8 ) .  

He d i d  n o t  h e a r  f r o m  t h e  S t a t e  A t t o r n e y  f o r  a  w h i l e  ( R 7 8 5 3 ) .  

He e n d e d  u p  t e s t i f y i n g  a g a i n s t  a n o t h e r  i n m a t e ,  a n d  d e m a n d i n g  

t r a n s f e r  b e c a u s e  o f  t h e  d a n g e r  i t  p u t  h i m  i n  ( R 2 8 5 4 - 2 8 5 5 ) .  H e  

w r o t e  a  l e t t e r  m u c h  l i k e  t h e  o n e  h e  d i d  i n  t h i s  c a s e  ( R 2 8 5 5 - 2 8 5 6 ) .  

He d e n i e d  f e a r i n g  h e ' d  b e  r e t u r n e d  i f  h e  d i d  n o t  t e s t i f y ,  b u t  

h i s  d e p o s i t i o n  w a s  t o  t h e  c o n t r a r y  ( ~ 2 7 2 7 - 2 7 2 9 ) .  

He l i e d  r e p e a t e d l y  i n  a n  e f f o r t  t o  m a n i p u l a t e  t h e  d o c t o r s  

( ~ 2 7 9 3 - 2 8 0 5 ) .  He f a k e d  t a k i n g  h i s  m e d i c i n e ,  a n d  a c t e d  s u b d u e d  t o  

h i d e  i t  ( ~ 2 7 8 6 - 2 7 9 1 ) .  H e  w r o t e  " c r a z y "  a n d  f a l s e  l e t t e r s  t o  t h e  

J u d g e  ( ~ 2 8 0 7 - 2 8 1 7 ,  2 8 2 0 - 2 8 2 6 ) .  

a A f t e r  S l o r a ' s  t e s t i m o n y ,  t h e  S t a t e  r e s t e d  ( ~ 2 8 9 2 ) .  A p p e l l a n t  

m o v e d  f o r  a  d i r e c t e d  v e r d i c t  o n  a l l  c o u n t s ,  a r g u i n g  w i t h  p a r t i c u l a r i t y  

t h a t  t h e r e  w a s  n o  e v i d e n c e  o f  r o b b e r y  a s  t o  G a i l  H a r d e m a n .  T h e  

C o u r t  d e n i e d  t h e  m o t i o n ,  n o t i n g  t h a t  i t  i s  p o s s i b l e  t o  r o b  a  d e a d  

p e r s o n  ( R 2 8 9 5 - 2 8 9 6 ) .  T h e  d e f e n s e  r e s t e d  a n d  r e n e w e d  i t s  m o t i o n s  

( ~ 2 8 9 8 ) .  T h e  d e f e n s e  a g r e e d  t o  w a i v e  s e q u e s t r a t i o n  ( ~ 2 9 0 5 - 2 9 0 7 ) .  

I t  d i d  s o  a g a i n  f o r  t h e  a d v i s o r y  s e n t e n c i n g  ( R 3 4 8 2 ) .  

A t  t h e  c h a r g e  c o n f e r e n c e ,  J u d g e  H a r p e r  n o t e d  t h a t  j a i l h o u s e  

c o n f e s s i o n s  l i k e  t h e  o n e  S l o r a  t e s t i f i e d  t o  a r e  g e n e r a l l y  1 0 0 %  b a d  

( R 2 9 3 0 - 2 9 3 1 ) .  A p p e l l a n t  r e q u e s t e d  d i s m i s s a l  o f  t h e  u n d e r l y i n g  

f e l o n i e s ,  w h i c h  w a s  d e n i e d  ( R 2 9 3 7 - 2 9 3 9 ) .  A p p e l l a n t  w a i v e d  m o s t  

o f  t h e  l e s s e l r s  o n  t h e  r o b b e r y  c o u n t s  ( R 2 9 7 8 - 2 9 8 1 ) .  T h e  C o u r t  d e c l i n e d  

t o  g i v e  p e n a l t i e s  o n  l e s s e r s  ( R 2 9 9 8 - 2 9 9 9 ) .  T h e  C o u r t  a l s o  g a v e  p a g e  

2 6  o v e r  o b j e c t i o n  ( R 3 0 0 3 )  a n d  r e f u s e d  t o  m o d i f y  p a g e  2 8  ( ~ 3 0 0 2 ,  3 0 0 4 ) .  

T h e  J u d g e  a c k n o w l e d g e d  t h a t  o n e  d o e s  n o t  c o m m i t  r o b b e r y  b y  

s t e a l i n g  f r o m  a d e a d  man u n l e s s  o n e  d i d  t h e  k i l l i n g  ( ~ 3 0 0 9 - 3 0 1 0 ) .  

When t h e  c h a r g e  c o n f e r e n c e  r e s u m e d  f o r  p h a s e  11, t h e  p a r t i e s  

d e b a t e d  w h a t  c o n s t i t u t e d  a v o i d a n c e  o f  a r r e s t  ( ~ 3 3 2 7 - 3 3 3 0 ) .  A p p e l l a n t  

h a d  s p e c i a l  r e q u e s t s  ( ~ 3 3 5 2 - 3 3 7 3 ,  3 4 3 5 - 3 4 3 7 )  . s o m e  o f  w h i c h  w e r e  

g r a n t e d  ( ~ 3 4 3 7 ,  3 4 4 8 ) ,  a n d  m o s t  d e n i e d  ( ~ 3 4 6 0 - 3 4 6 4 ) .  O b j e c t i o n s  

t o  1 A ,  1B  a n d  2  w e r e  o v e r r u l e d  ( ~ 3 4 1 8 - 3 4 2 0 ,  3 4 2 2 ,  3 4 2 6 ,  3 4 3 2 ) .  



T h e  p r o s e c u t o r  p e r s u a d e d  t h e  J u d g e  t o  c o u n t  t h e  new 

c o n v i c t i o n s  ( ~ 3 3 1 4 - 3 3 1 8 ,  3 3 8 7 - 3 3 8 8 ,  3 3 9 5 - 3 3 9 6 ,  3 4 0 6 )  a s  a  

v i o l e n t  h i s t o r y  o v e r  d e f e n s e  o b j e c t i o n  t h a t  t h e  r o b b e r y  c o n v i c t i o n  

a s  t o  J o h n  w a s  i n v a l i d  a n d  t h a t  t h e  c o n v i c t i o n  h a d  t o  p r e c e d e  

t h e  i n s t a n t  c r i m e .  

A t  t h e  a d v i s o r y  s e n t e n c i n g  h e a r i n g ,  t h e  S t a t e  r e l i e d  o n  

i t s  e v i d e n c e  f r o m  t h e  t r i a l  ( ~ 3 5 2 9 ) .  

T h e  d e f e n s e  c a l l e d  A p p e l l a n t ' s  j u v e n i l e  p r o b a t i o n  c o u n s e l o r  

t o  s a y  h i s  t r e s p a s s i n g  c h a r g e  d i d  n o t  i n v o l v e  v i o l e n c e  ( R 3 5 3 2 -  

3 5 3 3 ) .  I t  w a s  h i s  f i r s t  t r o u b l e  t o  t h e  c o u n s e l o r ' s  k n o w l e d g e ,  

a n d  h e  w a s  a  g o o d  p r o b a t i o n e r  ( R 3 5 3 6 - 3 5 3 7 ) .  

T h e  p r o s e c u t o r  a s k e d  w h e t h e r  t h e  w i t n e s s  k n e w  A p p e l l a n t  w a s  

p l a c e d  o n  p r o b a t i o n  A u g u s t  3 1 ,  1 9 7 8 ,  f o r  b u r g l a r y  a n d  h a d  b e e n  

a r r e s t e d  f o r  t h e f t  ( ~ 3 5 4 2 ) .  On o b j e c t i o n ,  t h e  C o u r t  c o n d u c t e d  a  

R i c h a r d s o n  i n q u i r y  ( R 3 5 4 4 - 3 5 5 6 ) .  T h e  C o u r t  s u s t a i n e d  t h e  

o b j e c t i o n  t o  t h e  u s e  o f  p o l i c e  r e p o r t s  w h i c h  w e r e  h e a r s a y ,  a n d  

t o  w a n t  o f  d i s c o v e r y  ( ~ 3 5 5 2 ) .  T h e  j u r y  w a s  i n s t r u c t e d  t o  d i s r e g a r d  

t h e  q u e s t i o n  ( R 3 5 5 6 - 3 5 5 7 ) .  • A p p e l l a n t ' s  f a m i l y  t e s t i f i e d  t h a t  h e  h a s  m a t u r e d  a  l o t  

s i n c e  t h i s  h a p p e n e d ,  e s p e c i a l l y  b e c a u s e  o f  h i s  m a r r i a g e  ( R 3 5 8 5 ,  

3 5 9 3 ,  3 5 9 8 ,  3 5 9 9 , ) .  A l s o ,  h e  h a s  a  b a b y  now ( R 3 5 8 5 - 3 5 8 6 ,  3 5 9 4 ,  

3 6 0 0 ) .  

On a l l o c u t i o n ,  A p p e l l a n t ' s  f a m i l y  r e c o m m e n d e d  l i f e  i n  

p r i s o n  f o r  h i m  ( ~ 3 9 1 8 ,  3 9 2 3 ,  3 9 2 6 ,  3 9 2 9 - 3 9 3 0 ) .  A d e p u t y  t e s t i f i e d  

h e ' d  b e e n  n o  p r o b l e m  d u r i n g  t h e  2  y e a r s  a n d  8  m o n t h s  h e ' s  b e e n  

h i s  g u a r d  ( R 3 9 3 4 - 3 9 3 6 ) .  

S u s a n  L a f e h r  H e s s i o n  t e s t i f i e d  t h a t  s h e  w a s  t h e  j a i l  

p s y c h o l o g i s t ,  a n d  s a w  A p p e l l a n t  r i g h t  a f t e r  h e  w a s  a r r e s t e d  a n d  

r e g u l a r l y  t h e r e a f t e r  ( R 3 9 6 2 - 3 9 6 3 ) .  S h e  f o u n d  h i m  t o  b e  v e r y  

i m m a t u r e ,  e g o c e n t r i c ,  h i g h l y  m a n i p u l a t i v e  a n d  h o s t i l e ,  h a r b o r i n g  

d i s t r u c t i v e ,  s a d i s t i c  i m p u l s e s  ( R 3 9 6 4 ) .  S h e  c h a r a c t e r i z e d  i t  a s  

c h a r a c t e r  d i s o r d e r  o f  a n  a n t i s o c i a l  t y p e  ( ~ 3 9 6 5 ) .  H e r  r e p o r t  t o  

t h a t  e f f e c t  w a s  made  i n  l a t e  1 9 8 1  ( ~ 3 9 6 6 ) .  

D u r i n g  h i s  s t a y ,  h e  w a s  n o t  a  p r o b l e m .  He o c c u p i e d  t h e  

r e s p o n s i b l e  p o s i t i o n  o f  h o u s e m a n  f o r  s e v e r a l  y e a r s  ( R 3 9 6 7 - 3 9 6 8 ) .  

S h e  w a s  a m a z e d  a t  h i s  g o o d  a d j u s t m e n t .  S h e  t h o u g h t  h i s  b a s i c  

p e r s o n a l i t y  c h a r a c t e r i s t i c s  a r e  s t a b l e  i n  a  t i g h t l y  s e c u r e d  

s t r u c t u r e  l i k e  j a i l  ( ~ 3 9 7 1 - 3 9 7 2 ) .  S h e  p r e d i c t e d  s u c c e s s f u l  



i n c a r c e r a t i o n  f o r  h i m  ( ~ 3 9 7 3 - 3 9 7 4 ) .  

S h e  c o u l d  n o t  g u a r a n t e e  t h a t  h e  w o u l d  n o t  k i l l  a g a i n  

i f  e v e r  r e l e a s e d  ( R 3 9 7 8 ) .  Nor  c o u l d  s h e  g u a r a n t e e  h e  w o u l d  

b e  v i o l e n t  ( R 3 9 8 3 - 3 9 8 4 ) .  T h o u g h  h e  i s  m a n i p u l a t i v e ,  s h e  d o e s  

n o t  t h i n k  h e  i s  f o o l i n g  h e r  ( R 3 9 8 4 ) .  S h e  c o n s i d e r s  h i s  r e m o r s e  

g e n u i n e  ( R 3 9 8 5 ) .  

A f t e r  t h e  S t a t e  t r i e d  a g a i n  t o  e s t a b l i s h  a n  a l l e g e d  

p r i o r  b u r g l a r y  c o n v i c t i o n  ( R 3 9 9 1 - 3 9 9 5 ) ,  i t  b e g a n  c a l l i n g  

r e l a t i v e s  o f  t h e  v i c t i m  t o  p l e a d  f o r  t h e  d e a t h  p e n a l t y  by 

d e s c r i b i n g  t h e i r  a g o n y  ( R 3 9 9 9 - 4 0 0 2 ,  4 0 0 5 - 4 0 0 9 ,  4 0 1 2 - 4 0 1 3 ,  4 0 1 5 ) .  

T h e  D e f e n s e  w a s  a l l o w e d  a  s t a n d i n g  o b j e c t i o n  ( R 3 9 9 6 - 3 9 9 8 ) .  



SUMMARY OF ARGUMENT 

This Court has previously considered the extra 

warning given Appellant that his second statement was 

primarily to refresh his recollection for trial, and found 

it did not compel suppression as a matter of law. It can and 

should reconsider, not only on the facts of this case, but 

also because the warning must be repeated for the jury to allow 

it to determine voluntariness, but can not be repeated with 

impermissably calling attention to Appellant's failure to 

testify. 

The jury in this case heard that Appellant's codefendant 

had a great deal to do with this case. He lead searchers 

straight to the bodies after a week of futile searching. He had 

possession and control of the victims' guns after the killings. 

What they did not hear was that the codefendant told people he 

was the last one to see the victims alive. It was error for the 

Judge to exclude these admissions against interest. 

It was also error to put Appellant to trial over his timely 

objection on robbery charges which did not allege an intent to 

permanently deprive. 

Just as capital punishment is different, juveniles are 

different too. It is unconstitutional to apply the death penalty 

to a juvenile. 

In any event, Appellant's death sentence can not stand. 

The aggravating circumstances do not bear close scrutiny. Further, 

the advisory sentencing hearing and the ultimate sentence are 

marred by appeals from the victim's family and for the victims' 

family. 

The Court also erred in sentencing Appellant for the same 

robbery which the jury relied on for its verdict on felony murder, 

and in imposing consecutive minimum mandatory sentences for the 

two robberies. 



POINTS INVOLVED 

I. THE COURT ERRED IN REFUSING TO SUPPRESS SO 
MUCH OF THE APPELLANT'S STATEMENT AS FOLLOWED A 
WARNING WHICH NOT ONLY MISLEAD HIM BUT ALSO 
CALLED ATTENTION TO HIS FAILURE TO TESTIFY. 

11. THE COURT ERRED IN EXCLUDING EVIDENCE THAT THE 
CODEFENDANT SAID UE WAS THE LAST ONE TO SEE 
THE VICTIMS ALIVE. 

111. THE COURT ERRED IN PUTTING APPELLANT TO TRIAL 
ON ROBBERY CHARGES WHICH DID NOT ALLEGE AN 
INTENT TO PERMANENTLY DEPRIVE. 

IV. FLORIDAIS CAPITAL PUNISHMENT LAW IS UNCONSTITU- 
TIONAL FACIALLY AND AS APPLIED TO APPELLANT. 

V. THE COURT ERRED IN SENTENCING APPELLANT TO DEATH. 

VI. THE COURT ERRED IN ALLOWING THE JURY TO CONSIDER 
THE FEELINGS OF THE VICTIMS1 FAMILY AND IN HEARING 
FROM THEM HIMSELF. 

VII. THE COURT ERRED IN SENTENCING APPELLANT FOR 
ROBBERY WHERE THE JURY EXPRESSLY FOUND HIM GUILTY 
OF FELONY MURDER DURING THAT ROBBERY. 

VIII. THE COURT ERRED IN IMPOSING CONSECUTIVE MINIMUM 
FIANDATORY SENTENCES IN CONNECTION WITH ROBBERIES 
WHICH WERE ALLEGEDLY PART OF THE SAME CRIMINAL 
TRANSACTION. 



ARGUMENT POINT I 

THE COURT ERRED I N  REFUSING TO SUPPRESS 
SO M U C H  OF APPELLANT'S STATEMENT AS FOLLOWED 
A W A R N I N G  W H I C H  NOT ONLY MISLEAD H I M  BUT 
ALSO CALLED ATTENTION TO H I S  FAILURE TO TESTIFY.  

T h i s  i s  a  r e q u e s t  t h a t  t h i s  C o u r t  r e c o n s i d e r  i t s  p r i o r  

r u l i n g .  T h e  r u l i n g  may b e  t h e  l a w  o f  t h e  c a s e ,  b u t  t h i s  

C o u r t  c a n  a l w a y s  r e c o n s i d e r .  S e e  S t r a z z u l l a  v . H e n d r i c k ,  1 7 7  

S o . 2 d  1  l la. 1 9 6 5 ) .  I t  s h o u l d  d o  s o  h e r e .  

What t h i s  C o u r t  h e l d  b e f o r e  w a s  t h a t  t e l l i n g  t h e  a c c u s e d  

t h e  s t a t e m e n t  w a s  b e i n g  t a k e n  t o  r e f r e s h  h i s  r e c o l l e c t i o n  when 

h e  t e s t i f i e s  a t  t r i a l  d i d  n o t  a u t o m a t i c a l l y  r e q u i r e  e x c l u s i o n .  

A p p e l l a n t ' s  s t a t e m e n t  w a s  d e e m e d  v o l u n t a r y  a n d  o t h e r w i s e  

a d m i s s i b l e ,  p e r h a p s  b e c a u s e  i t  w a s  s o  p o s i t e d  i n  t h e  q u e s t i o n  

c e r t i f i e d  t o  t h i s  C o u r t .  H o w e v e r ,  t h e  r e c o r d  m a k e s  t h a t  

a s s u m p t i o n  d u b i o u s .  C o n s i d e r  t h e  f o l l o w i n g :  

1 ) .  T h e  " r e f r e s h e r "  a d v i c e .  E v e n  i f  i t  d o e s  n o t  c r e a t e  a  

p e r  s e  e x c l u s i o n ,  i t  c a n  n o t  h a v e  h e l p e d  A p p e l l a n t  w i t h  h i s  u n d e r -  

s t a n d i n g  o f  h i s  r i g h t s  o r  h i s  s i t u a t i o n .  

2 ) .  U n d e r s t a n d i n g  o f  r i g h t s .  D i d  A p p e l l a n t  u n d e r s t a n d  

w h a t  h e  w a s  t o l d  a b o u t  r i g h t s .  I t  s e e m s  u n l i k e l y .  T h i s  i s  a  

y o u n g  man who t h o u g h t  t h e  r i g h t  t o  b e a r  a r m s  w a s  o n e  o f  t h e  1 0  

Commandments  ( R 2 4 6 0 ) .  

3 ) .  U n d e r s t a n d i n g  o f  s i t u a t i o n .  D i d  A p p e l l a n t  know how 

much h a r m  h e  w a s  d o i n g  h i m s e l f  a n d  how much t r o u b l e  h e  w a s  i n .  

T h e  r e c o r d  s a y s  n o .  A f t e r  g i v i n g  p o l i c e  m o r e  t h a n  e n o u g h  

i n f o r m a t i o n  t o  a r r e s t  h i m ,  A p p e l l a n t  s t i l l  s e e m e d  t o  t h i n k  h e  

w a s  g o i n g  h o m e .  T h e  f o l l o w i n g  w a s  s a i d :  

"DETECTIVE WELTY: " I s  t h e r e  a n y t h i n g  t h a t  y o u  c a n  t h i n k  
o f  t h a t  we h a v e n ' t  t a l k e d  a b o u t  t h a t  h a p p e n e d ?  

"THE WITNESS: R i g h t  now,  n o  b u t  I am w i l l i n g  t o  c a l l  
b a c k  i n  y o u r  o f f i c e  t o n i g h t  i f  I c a n  r e m e m b e r  a n y t h i n g . "  
( ~ 2 4 0 0 ) .  

T h i s  w a s  u n d o u b t e d l y  t h e  r e s u l t  o f  h i s  

4 ) .  Age a n d  i n e x p e r i e n c e .  T h e  s u s c e p t i b i l i t y  o f  



juveniles to respond to adult questioning is well-known. 

See e.g. In the Interest of R.L.J., 336 So.2d 132 (Fla. lDCA - - - - - - -- - - - - - 
1976). That is why our statutes provide special safeguards. 5 

39.03(3) Fla.Stat. requires a reasonable effort to notify the 

parents of detained juveniles, and forbids unreasonable delay 

in delivery to the intake officer. A request for a parent 

is treated like a request for counsel, Dowst v. State, 336 So.2d 

375 (Fla. lDCA 1976) and the parent who demands notice may not be 

left out, Stokes v. State, 371 So.2d 131 (Fla. lDCA 1979). 

The pressures here were undoubtedly greater than for 

most. There was, of course, the usual police station pressures 

which produced the landmark Miranda decision. There was also the 

implicit command from his parents when they authorized his 

interrogation and the threats from others to beat him if he 

did not talk. 

Thus, there is good reason on this record to question 

the voluntariness of Appellant's decision to talk. However, 

Judge Harper put his finger on a more compelling reason to 

exclude the statement. The warning given implicates both 

voluntariness and the right to remain silent. 

Appellant has the right to have all evidence relating to 

voluntariness presented to the jury, which is instructed it may 

disregard any statement it finds involuntary (~3252-3253). See 

Graham v. State, 91 So.2d 662 at 664 (Fla. 1956). 

Appellant was also entitled to be free from any comment 

fairly susceptible of interpretation as calling attention to 

his silence. The "refresher" warning, with its direct reference 

to being called upon to testify is far more explicit than some 

of the comments condemmed in State v. DiGuilio. 491 So.2d 1129 

(Fla. 1986). See also -- State v. Kinchen, 490 So.2d 21 (Fla. 1985) 

Appellant got a double dose because thejury heard the 

questioner say "You are going to have to con a jury, you know.'' 

(R24 10). 

Appellant was thus faced with the Hobson's choice -- give 

up the privilege against self-incrimination by having his 

confession heard without all the evidence the jury needed to 

determine voluntariness and weight or give up the privilege by 

having its exercise at trial referred to directly in the State's 



c a s e .  A d e f e n d a n t  may n o t  b e  f o r c e d  t o  c h o o s e  w h i c h  way h e  

p r e f e r s  t o  h a v e  h i s  r i g h t s  v i o l a t e d .  

As t h i s  C o u r t  s a i d  i n  S t a t e  e x  r e 1  J o h n s o n  v .  E d w a r d s ,  

2 2 3  S o . 2 d  3 9 3  a t  3 9 5  ( F l a .  1 9 7 0 ) :  

" I n  b r i e f ,  t h e  a c c u s e d  f o u n d  h i m s e l f  i n  a  v i s e .  H i s  
c o n s t i t u t i o n a l  r i g h t  i s  t o  a  s p e e d y  t r i a l  b y  a n  i m p a r t i a l  
j u r y .  A f t e r  s e e k i n g  a  s p e e d y  t r i a l ,  h e  f o u n d  h i m s e l f  
f a c i n g  t h e  r i s k  o f  t r i a l  b y  a  j u r y  w h i c h  h a d  b e e n  e x p o s e d  
t o  p r e t r i a l  p r e j u d i c i a l  p u b l i c i t y .  T h e  p r e s i d i n g  J u d g e  
f o u n d  t h i s  t o  b e  a  r e a l  r i s k ,  when  h e  g r a n t e d  t h e  m o t i o n  
f o r  c h a n g e  o f  v e n u e .  

R e s p o n d e n t  now a r g u e s  t h a t  i n  s e e k i n g  h i s  c o n s t i t u t i o n a l  
r i g h t  t o  a  t r i a l  b y  a n  i m p a r t i a l  j u r y ,  p e t i t i o n e r  f o r f e i t e d  
h i s  c o n s t i t u t i o n a l  r i g h t  t o  a  s p e e d y  t r i a l .  

We s o  n o t  b e l i e v e  s u c h  t o  b e  t h e  c a s e .  W h i l e  S c c .  9 1 5 . 0 1  
( 2 )  s h o u l d  a p p l y ,  a n d  t h e  c o n t i n u a n c e  p r o v i s i o n  a p p l y ,  
when a  c o n t i n u a n c e  i s  s o u g h t  f o r  t h e  m e r e  c o n v e n i e n c e  o f  
t h e  a c c u s e d ,  we h o l d  t h a t  i t  w a s  n o t  i n t e n d e d  t o  a p p l y  
when a n  a c c u s e d  t a k e s  s u c h  s t e p s  a s  a r e  n e c e s s a r y  t o  p r o t e c t  
h i s  f u n d a m e n t a l  r i g h t s . "  

S e e  a l s o  S h e r b e r t  v .  V e r n e r ,  3 7 4  U . S .  3 9 8  a t  4 0 3 - 4 0 4 ,  8 3  S . C t .  

1 7 9 0 ,  1 0  L . E d . 2 d  9 6 5  ( 1 9 6 3 ) .  

T h e  o n l y  a n s w e r  i s  t o  s u p p r e s s  t h e  s t a t e m e n t  w h i c h  f o l l o w e d  

t h e  f l a w e d  w a r n i n g .  T h i s  C o u r t  s h o u l d  r e c o n s i d e r  a n d  g r a n t  a  new 

t r i a l  w i t h o u t  t h e  o f f e n d i n g  s t a t e m e n t .  A t  a  m i n i m u m ,  t h e  t a l k  

o f  c o n n i n g  a  j u r y  h a d  t o  b e  e x c l u d e d  a n d  i t  was  n o t .  



ARGUMENT POINT I1 - 

THE COURT ERRED I N  EXCLUDING EVIDENCE THAT 
THE CODEFENDANT SAID HE WAS THE LAST ONE TO 
SEE THE VICTIMS ALIVE. 

A p p e l l a n t  r e c o g n i z e s  t h e r e  w a s  some  e v i d e n c e  f r o m  w h i c h  

t h e  j u r y  c o u l d  h a v e  r e a c h e d  t h e  v e r d i c t  i t  d i d ,  t h o u g h  h e  w o u l d  

n o t  c h a r a c t e r i z e  i t  a s  o v e r w h e l m i n g .  M o s t  o f  i t  c o n s i s t s  o f  

t h i n g s  A p p e l l a n t  d i d  a n d  s a i d  d u r i n g  t h e  s e a r c h  a n d  much o f  

w h a t  h e  s a i d  w a s  c o n t r a r y  t o  t h e  e v i d e n c e .  F o r  e x a m p l e ,  t h e  

g i r l  s h o w e d  n o  s i g n  o f  b e i n g  r a p e d  o r  k n o c k e d  u n c o n s c i o u s .  

T h e  b u l l e t s  h a d  n o t  b e e n  c u t  o u t  o f  t h e  b o d i e s .  T h e  b o d i e s  

w e r e  n o t  b u r i e d .  T h e  a r r e s t i n g  o f f i c e r  w a s  s u r p r i s e d  A p p e l l a n t  

k n e w  s o  l i t t l e  a b o u t  t h e  g u n s  h e  w a s  u s i n g .  He s a i d  i t  w a s  

h i s  b r o t h e r ' s  g u n .  

T h e r e  w a s  a n o t h e r  p e r s o n  who t h e  j u r o r s  c o u l d  r e a s o n a b l y  

h a v e  b e l i e v e d  c o m m i t t e d  t h e  m u r d e r s .  T h a t  w a s  A p p e l l a n t ' s  

b r o t h e r  a n d  c o d e f e n d a n t ,  J o n .  I t  w a s  h e  who s a i d  t h e  n i g h t  

b e f o r e  h e ' d  l e a d  t h e m  s t r a i g h t  t o  t h e  b o d i e s  a n d  d i d  s o  t h e  

n e x t  d a y .  I t  w a s  h e  who w a s  s u p p o s e d  t o  c u t  t h e  b u l l e t s  o u t  o f  

t h e  b o d i e s .  He w a s  t h e  l a s t  t o  r e t u r n  t o  t h e  L e C r o y  camp o n  t h e  

f a t a l  d a y .  H i s  f r i e n d  e n d e d  u p  w i t h  t h e  p i s t o l .  He h a d  w h a t  

may h a v e  b e e n  H a r d e m a n ' s  . 3 8  d u r i n g  t h e  s e a r c h .  He w a s  s a i d  

t o  b e  d e m a n d i n g  p a y m e n t  f r o m  E l l e t t  f o r  t h e  s h o t g u n .  T h e  a r r e s t i n g  

o f f i c e r  a p p e a r e d  t o  s u s p e c t  A p p e l l a n t  w a s  c o v e r i n g  u p  f o r  h i m .  

T h e  j u r y  h e a r d  a l l  o f  t h a t .  I t  a l s o  h e a r d  A p p e l l a n t ' s  

s t a t e m e n t  t h a t  h e  w a n t e d  " t o  g e t  t h e  b l a m e  o f f  e v e r y b o d y  e l s e " .  

What  i t  n e v e r  h e a r d  w a s  t h a t  J o n  t o l d  many  p e o p l e  h e  w a s  t h e  l a s t  

o n e  t o  s e e  t h e  v i c t i m s .  A p p e l l a n t ' s  f r e q u e n t  p r o f f e r s  t o  t h a t  

e f f e c t  w e r e  e x c l u d e d  a s  h e a r s a y .  F o r  e x a m p l e ,  o n  t h e  9 t h  h e  

t o l d  D e p u t y  A l d e r m a n  h e ' d  s e e n  t h e m  a t  11 AM o n  t h e  4 t h .  He 

a l s o  s a i d  i f  t h e y  f o u n d  d e a d  b o d i e s  i t  w o u l d n ' t  b o t h e r  h i m  --  

h e ' d  s e e n  d e a d  b o d i e s  5 o r  6  d a y s  e a r l i e r  ( ~ 2 1 6 2 - 2 1 6 7 ,  2 1 7 4 ) .  

J o n  e v e n  t o l d  E l s i e  B e v a n  h e  w a s  t h e  l a s t  p e r s o n  t o  s e e  t h e  

v i c t i m s  a l i v e  ( ~ 2 2 9 7 ) .  



Such a statement is against interest within the meaning 

of Section 90.804(2)(c) F1a.Stat.l The last person to see the 

victims alive was the killer. Coupled with all the other 

suspicious activity on Jon's part, this was powerful evidence, 

suggesting a reasonable doubt as to Appellant's guilt. It not 

only tended to implicate Jon, but it did help get him charged 

with complicity to the point where the prosecutor claimed he 

was the gunman for one of the killings. 

Since the prosecutor intended to make the claim he did 

later, his objection at trial was without merit. Were he not 

planning to do so, this evidence would still provide its own 

indicia of reliability. 

Not having been tried yet, Jon was "unavailable" as a 

witness just as was the codefendant in Brinson v. State, 382 

So.2d 322 (Fla. 2DCA 1979). There a new trial was ordered because 

of exclusion of evidence as to the codefendant's statement 

implicating himself. On authority of Brinson, supra, Appellant 

demands a new trial. 

l(2)(c) reads in part: 
"Statement against interest.-A statement which, at the time of its 
making, was so far contrary to the declarant's pecuniary or 
proprietary interest or tended to subject him to liability or to 
render invalid a claim by him against another, so that a person 
in the declarant's position would not have made the statement unless 
he believed it to be true. A statement tending to expose the 
declarant to criminal liability and offered to exculpate the 
accused is inadmissible, unless corroborating circumstances show 
the trustworthiness of the statement.'' 



ARGUMENT POINT I11 

T H E  COURT E R R E D  I N  PUTTING APPELLANT T O  
TRIAL O N  ROBBERY CHARGES W H I C H  D I D  N O T  
ALLEGE A N  INTENT T O  PERMANENTLY DEPRIVE. 

I n t e n t  t o  p e r m a n e n t l y  d e p r i v e  t h e  o w n e r  o f  t h e  u s e  o f  

h i s  p r o p e r t y  h a s  t r a d i t i o n a l l y  b e e n  a n  e s s e n t i a l  e l e m e n t  o f  

r o b b e r y ,  B e l l  v .  S t a t e ,  3 9 4  S o . 2 d  9 7 9  ( F l a .  1 9 8 1 ) .  A s  s u c h ,  

i t  s h o u l d  h a v e  b e e n  a l l e g e d  i n  t h e  i n d i c t m e n t  o r  i n f o r m a t i o n ,  

G r e e n  v .  S t a t e ,  4 1 4  S o . 2 d  1 1 7 1  ( F l a .  5DCA 1 9 8 2 ) .  

U n l i k e  G r e e n ,  A p p e l l a n t  t i m e l y  c h a l l e n g e d  h i s  i n d i c t m e n t .  

He e v e n  p r e v a i l e d  b e f o r e  t h e  t r i a l  J u d g e .  N o n e t h e l e s s ,  A p p e l l a n t  

w a s  p u t  t o  t r i a l  o n  i n d i c t m e n t  w h i c h  a l l e g e d  o n l y  t h a t  h e  d i d :  

" f e l o n i o u s l y  r o b ,  s t e a l ,  a n d  t a k e  away"  ( ~ 4 0 9 8 ) .  T h e  D i s t r i c t  

C o u r t  o f  A p p e a l  t h o u g h t  t h a t  s u f f i c i e n t  t o  a l l e g e  a n  i n t e n t  t o  

d e p r i v e ,  S t a t e  v .  L e C r o y ,  s u p r a ,  4 3 5  S o . 2 d  a t  3 5 6 ,  a n d  i g n o r e d  

p e r m a n e n c y .  

When " i n t e n t  t o  p e r m a n e n t l y  d e p r i v e "  i s  a n  e l e m e n t ,  i t  i s  

n o t  e n o u g h  t o  m e r e l y  a l l e g e  " i n t e n t  t o  d e p r i v e " .  T h a t  h o l d i n g  

a s  t o  t h e  t h e f t  s t a t u t e  w a s  r e v e r s e d  i n  S t a t e  v .  Dunmann ,  4 2 7  

S o . 2 d  1 6 6  ( F l a .  1 9 8 3 )  o n l y  b e c a u s e  t h e  o m n i b u s  t h e f t  s t a t u t e  w a s  

a m e n d e d  t o  a l t e r  t h e  r e q u i s i t e  i n t e n t .  T h e r e  h a s  b e e n  n o  s u c h  

a m e n d m e n t  a s  t o  t h e  r o b b e r y  s t a t u t e ,  H a l l  v .  S t a t e ,  5 0 5  S o . 2 d  6 5 7  

( F l a .  2DCA 1 9 8 7 ) ,  s o  t h e  i n d i c t m e n t  h e r e  w a s  d e f e c t i v e  b y  a n y  

s t a n d a r d .  

C o n t r a r y  t o  t h e  f o u r t h  d i s t r i c t ' s  v i e w ,  a  c h a r g i n g  

d o c u m e n t  w h i c h  d o e s  n o t  a l l e g e  i n t e n t  s h o u l d  b e  d i s m i s s e d ,  a s  

h e l d  i n  d e c i s i o n s  l i k e  S t a t e  v .  C o p h e r ,  3 9 5  S o . 2 d  6 3 5  ( F l a .  2DCA 

1 9 8 1 1 ,  a n d  S t a t e  v .  B u r n e t t e ,  1 8 8  S o . 2 d  3 4 7   la. l D C A  1 9 6 6 ) .  

I t  w a s  e r r o r  t o  p u t  A p p e l l a n t  o n  t r i a l  o n  s u c h  a  d e f e c t i v e  

c h a r g e  i n  v i e w  o f  h i s  t i m e l y  m o t i o n  t o  d i s m i s s ,  f o r  w h i c h  

A p p e l l a n t  d e m a n d s  r e v e r s a l  o f  h i s  r o b b e r y  c o n v i c t i o n s  w i t h  d i r e c t i o n s  

t o  d i s m i s s  t h o s e  c o u n t s  o f  t h e  i n d i c t m e n t .  



ARGUMENT POINT IV 

FLORIDA'S CAPITAL PUNISHMENT LAW IS 
UNCONSTITUTIONAL FACIALLY AND AS APPLIED 
TO APPELLANT. 

Appellant challenged Florida's death penalty scheme 

on grounds enumerated below as follows: 

1. The aggravating circumstances relied upon are not 

specified in the indictment (R4115). 

2. The statutes are vague, and also fail to properly 

distinguish between murder in the first degree and murder in 

the second degree (R4115-4116). 

3. The statutes constitute arbitrary infliction of 

punishment (~4116). 

4. The sections are so vague as to make it impossible 

to prepare a defense (R4116). 

5. Section 921.141 Fla. Stat. unconstitutionally requires 

the defense to prove mitigating circumstances (R4116). 

6. The instruction to recommend death unless miti- 

gating circumstances outweigh aggravating violates the accused's 

right to the benefit of a reasonable doubt. 

7. Either life in prison without parole for twenty-five 

years or the death penalty violates the Eighth Amendment (R4117). 

8. Statutory mitigating circumstances are too vague, and 

fail to give proper emphasis to unenumerated mitigating 

circumstances (R4117-4118). 

9. Section 921.141 Fla. Stat. does not require the 

State to prove a compelling State interest requiring imposition 

of the death penalty (R4117-4118). 

10. Section 921.141 Fla. Stat. is invalid because it 

deals with procedural matters (R4118). 

11. Applying the death penalty to a felony murder without 

a finding of an intent to kill is invalid because it is grossly 

out of proportion to the crime and has no deterrent effect (~4118). 

a 12. The penalty is applied excessively to the poor, to males 

and where the victim is white (R4118). 

13. The penalty is applied irregularly because this Court's 

rulings lack uniformity (~4118-4119). 



14. The statute is invalid because this Court does 

not review the life cases for comparison (R4119). 

15. The statutes do not give notice of whether felony 

murder is being relied upon (~4119). 

16. Imposition of the Death Penalty on a juvenile is 

grossly disproportionate to the severity of the crime, and 

constitutes cruel and unusual punishment (R4136). 

The grounds are set forth in detail in the motions and 

are self-explanatory. Appellant is aware that this Court 

has repeatedly affirmed validity of Florida's law, and will 

rely on the arguments below without further comment except as 

to those relating to the age of the accused. 

Reasons for treating juveniles differently are well 

documented in the record. Judge Harper's attention was 

directed to the following from the brief of Paul Magill: 

"[Ylouth is more than a chronological fact. 
It is a time and condition of life when a person 
may be more susceptible to influence and to 
psychological damage . . . .  [Mlinors, especially 
in their earlier years, generally are less mature 
and responsible than adults. 'Particularly during 
the formative years of childhood and adolescence, 
minors often lack the experience, perspective, 
and judgment' expected of adults. 

Eddings v. Oklahoma, 455 U.S. 104, 116-117 (1982) (quoting 
Bellotti v. Baird, 433 U.S. 622, 635 (1979)). 

[~Idolescents, particularly in the early and 
middle years, are more vulnerable, more impulsive, 
and less self-disciplined than adults. Crimes 
committed by youths may be just as harmful to 
victims as those committed by older persons, but 
they deserve less punishment because adolescents 
may have less capacity to control their conduct 
and to think in long-range terms than adults. 
Moreover, youth crime as such is not exclusively 
the offender's fault, offenses by the young also 
represent a failure of family, school, and the social 
system, which share responsibility for the development 
od America's youth. 

Eddings, 455 U.S. at 116 n.11 (quoting Twentieth Century 
Fund Task Force on Sentencing Policy Toward Young Offenders, 
Confronting Youth Crime 7 (1978). See also Haley v. Ohio, 332 -- 
U.S. 596, 599 (1948); Gallegos v. Colorado, 370 U.S. 
49, 54 (1962). 



A d o l e s c e n c e  i s  a  d i s t i n c t  a n d  s p e c i a l  p e r i o d  i n  a  c h i l d ' s  
l i f e  d u r i n g  w h i c h  y o u n g  p e o p l e  l a c k  t h e  c a p a c i t y  t o  
u n d e r s t a n d  t h e  c o n s e q u e n c e s  o f  t h e i r  a c t i o n s .  A d o l e s c e n t s  
a r e  l e s s  e x p e r i e n c e d  a n d  m a t u r e  t h a n  a d u l t s ;  a r e  f a r  m o r e  
s u b j e c t  t o  i m p u l s i v e  a n d  d e f i a n t  c o n d u c t ;  a n d  a r e  l e s s  
d e v e l o p e d  t h a n  a d u l t s  i n  t h e i r  c a p a c i t i e s  f o r  l o n g - r a n g e  
t h i n k i n g  a n d  t h e i r  a b i l i t i e s  t o  c o n t r o l  t h e i r  c o n d u c t .  

T h r e a t e n i n g  a  c h i l d  w i t h  d e a t h  d o e s  n o t  h a v e  t h e  same 
i m p a c t  a s  t h r e a t e n i n g  a n  a d u l t  w i t h  d e a t h .  A d o l e s c e n t s  
l i v e  f o r  t o d a y  w i t h  l i t t l e  t h o u g h t  o f  t h e  f u t u r e  c o n s e q u e n c e s  
o f  t h e i r  a c t i o n s .  I Z a s t e r b a u m ,  T i m e  a n d  D e a t h  i n  A d o l e s c e n c e ,  --- 
i n  T h e  M e a n i n g  o f  -- D e a t h  9 9  ( H .  F e i f e l  e d .  1 9 5 9 ) .  T h e  d e f i a n t  
a t t i t u d e s  a n d  r i s k - t a k i n g  b e h a v i o r s  o f  some a d o l e s c e n t s  a r e  
r e l a t e d  t o  t h e i r  " d e v e l o p m e n t a l  s t a g e  o f  d e f i a n c e  a b o u t  
d a n g e r  a n d  d e a t h " .  F r e d l u n d ,  C h i l d r e n  a n d  D e a t h  f r o m  t h e  
S c h o o l  S e t t i n g ,  4 7  J .  S c h o o l  H e a l t h  5 3 3  ( 1 9 7 7 ) .  Some -- -- 
a d o l e s c e n t s  p l ' a y  g a m e s  o f  c h a n c e  w i t h  d e a t h  f r o m  a  f e e l i n g  
o f  o m n i p o t e n c e .  M i l l e r ,  A d o l e s c e n t  S u i c i d e :  E t i o l o g y  a n d  .- 

T r e a t m e n t ,  9  A d o l e s c e n t  P s y c h i a t r y  3 2 7  ( 1 9 8 1 ) .  T h e y  t y p i c a l l y  
h a v e  n o t  l e a r n e d  t o  a c c e p t  t h e  f i n a l i t y  o f  d e a t h ,  R .  L o n e t t o ,  
C h i l d r e n ' s  C o n c e p t i o n s  o f  D e a t h  1 3 4 - 4 1  ( 1 9 8 0 ) ;  H o s t l e r ,  T h e  - ---- -- - 
D e v e l o p m e n t  o f  t h e  C h i l d ' s  C o n c e p t  o f  D e a t h ,  i n  T h e  C h i l d  a n d  
D e a t h  ( 0 .  S a h l e r  e d .  1 9 7 8 ) .  A d o l e s c e n t s  t e n d  t o  v i e w  d e a t h  
a s  a  r e m o t e  p o s s i b i l i t y ;  o l d  p e o p l e  d i e ,  n o t  t e e n a g e r s .  
C o n s i d e r ,  f o r  e x a m p l e ,  t e e n a g e r s '  p r o p e n s i t y  t o  f l i r t  w i t h  
d e a t h  t h r o u g h  r e c k l e s s  d r i v i n g ,  i n g e s t i o n  o f  d a n g e r o u s  d r u g s ,  
a n d  o t h e r  s i m i l a r  " d e a t h - d e f y i n g f '  b e h a v i o r .  

A d o l e s c e n c e  i s  a  t i m e  w h e n  y o u n g  p e r s o n s  a r e  f r e q u e n t l y  - .  

s t r u g g l i n g  t o  a r r i v e  a t  a  d e f i n i t i o n  o f  t h e i r  own i d e n t i t y ;  
a d o l e s c e n t s  a r e  p a r t i c u l a r l y  l i k e l y  t o  r e b e l  a g a i n s t  a d u l t  
a u t h o r i t y  a n d  t o  s e e k  a f f i r m a t i o n  b y  t h e i r  p e e r s .  E .  E r i k s o n ,  
C h i l d h o o d  a n d  S o c i e t y  2 6 1 - 6 3  ( 2 d  e d .  1 9 6 3 ) .  T h e  t e e n  y e a r s  a r e  
" a  p e r i o d  o f  e x p e r i m e n t ,  r i s k t a k i n g  a n d  b r a v a d o .  Some c r i m i n a l  
a c t i v i t y  i s  p a r t  o f  t h e  p a t t e r n s  o f  a l m o s t  a l l  y o u t h  s u b c u l t u r e s . "  
F .  Z i m r i n g ,  " B a c k g r o u n d  P a p e r "  3 7 ,  i n  T w e n t i e t h  C e n t u r y  F u n d  
T a s k  F o r c e ,  s u p r a  a t  3 .  B u t  

much o f  t h e  c r i m i n a l  a c t i v i t y  a t t r i b u t a b l e  t o  t h e  
y o u n g  s e e m s  t o  a b a t e  w i t h  a g e .  As t h e y  p a s s  f r o m  
t h e  t u r b u l e n t  y e a r s  o f  a d o l e s c e n c e  t o  t h e  p e r i o d  
o f  ' s e t t l i n g  i n '  t h a t  c h a r a c t e r i z e s  t h e  e a r l y  t w e n t i e s ,  
m o s t  y o u n g  o f f e n d e r s  -- w h e t h e r  o r  n o t  t h e y  a r e  
a p p r e h e n d e d  a n d  w h e t h e r  o r  n o t  t h e y  p a r t i c i p a t e  i n  
o f f i c i a l  r e h a b i l i t a t i o n  p r o g r a m s  -- s e e m  t o  c o m m i t  
f e w e r  o f f e n s e s .  F o r  m o s t  a d o l e s c e n t s  a g e  a l o n e  i s  
t h e  c u r e  o f  c r i m i n a l i t y .  

By t h e  t i m e  a  c h i l d  a t t a i n s  t h e  a g e  o f  1 5  o r  1 6 ,  h e  h a s  g e n e r a l l y  
a c h i e v e d  s i g n i f i c a n t  c o g n i t i v e  a b i l i t y  a n d  i s  a b l e  t o  d e a l  
w i t h  a b s t r a c t  c o n c e p t s  a n d  i d e a s .  J .  P i a g e t ,  T h e  M o r a l  J u d g -  
m e n t  o f  t h e  C h i l d  ( 1 9 3 2 ) .  N e v e r t h e l e s s ,  a c h i l d ' s  a b i l i t y  --- 



to think abstractly and to engage in mature judgment 
continues to develop further into late adolescence 
and early adulthood. See M. Rutter, Changing Youth in 
a Changing Society 8 3  (1980); E. Peel, The Nature of- - -- - 
Adolescent Judgment 131-34 (1971). Of particular significance 
is the considerable body of research which demonstrates 
that a person's ability to think in moral terms and to engage 
in moral judgments develops significantly during late ado- 
lescence, reaching a plateau only after leaving school or 
reaching early adulthood. See, e.g., Rest, Davison & Robbins, 
Age Trends in Judging Moral Issues, 4 9  Child Development 263 
(1978); Kohlberg, Development of Moral Characher -- and Moral 
Ideology, in Hoffman & Hoffman Review of Child Development 
Research 404-05 (1964). The ability to make moral judgments 
depends, at least in part, on broader factors of social 
experience. Most adolescents simply do not have the breadth 
and depth of experience which are essential to making sound 
value judgments and to understanding the long-range consequences 
of their decisions. See Kohlberg, supra at 404-05; Rutter, 
supra, at 238. 

'Our history is replete with laws and judicial recognition 
that minors, especially in their earlier years, are less mature 
and responsible than adults.' Eddings, 455 U.S. at 116-17. 
Florida law itself is protective of 17-year-olds, defining 
them as 'minors' and 'Ehildren', see Fla. Stat. secs. 1.01(12), 
39.01(7), and treating them as children, not as mature adults - 
capable of exercising judgment or discretion. Thus, for example, 
an unmarried 17 year old, such as appellant, cannot vote, serve 
on a jury, purchase or possess alcoholic beverages, attend a 
horse or dog race, dispose of property by will, enter into a 
contract, sue, or be sued. See Fla. Stats 97.041, 40.01, 562. 
11, 550.04, 732., 501, 743.01 (by implication)(l983). Without 
parental consent, a 17-year-old may not marry or obtain an 
abortion. - Id. at secs. 741.0405, 390.001(4)(a)." (~4784-4787). 

Even with regard to capital crimes, Section 794.011 (2), Fla. Stat. 

requires the defendant to be at least 18 to quality for the most 

severe punishment for sexual battery. 

Law Professor Streib (R3563) confirmed that juveniles almost 

never get the death penalty, and where they do, the cases are 

inappropriate, causing the ABA to take a stand against the death 

penalty for juveniles (~3572). The recidivism rate for juvenile 

offenders, especially juvenile murderers, is the lowest of all, 

confirming the view that they get better with age (~3572-3573). The 

death penalty is no deterrent for juveniles because they are too 

impulsive (~3573). 

Juries do not put juveniles on death row. As defense counsel 

notes, only 8 of over 4 0 0  sentenced to die in Florida were juveniles 

at the time of the offense. Of those 8 ,  this Court overturned 7 of 

the sentences (~4666). 



I t  may b e  t h a t  t h i s  C o u r t  w i l l  n o t  h a v e  t o  d e t e r m i n e  

t h i s  i s s u e ,  b e c a u s e  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  t h e  

v e r y  i s s u e  b e f o r e  i t  n o w ,  a n d  may i s s u e  a  d e f i n i t i v e  r u l i n g .  

H o w e v e r ,  t h i s  C o u r t  n e e d  n o t  w a i t  f o r  t h a t .  I t  i s  c l e a r  t h a t  

a n y  a p p l i c a t i o n  o f  c a p i t a l  p u n i s h m e n t  t o  a  j u v e n i l e  i n  F l o r i d a  

w o u l d  b e  f r e a k i s h ,  a r b i t r a r y ,  c r u e l  a n d  u n u s u a l  w i t h i n  t h e  

m e a n i n g  o f  t h e  E i g h t h  A m e n d m e n t .  T h i s  C o u r t  s h o u l d  s o  h o l d ,  

d e c l a r e  c a p i t a l  p u n i s h m e n t  u n c o n s t i t u t i o n a l  a s  a p p l i e d  t o  

j u v e n i l e s  a n d  v a c a t e  A p p e l l a n t ' s  d e a t h  s e n t e n c e .  



ARGUMENT POINT V - 

THE COURT ERRED I N  SENTENCING APPELLANT 
TO DEATH. 

B e c a u s e  t h e r e  a r e  m i t i g a t i n g  c i r c u m s t a n c e s  h e r e ,  

i f  t h e  C o u r t  e r r e d  i n  a n y  r e g a r d  i n  t h e  a g g r a v a t i n g  o r  

m i t i g a t i n g  c i r c u m s t a n c e s ,  t h e  s e n t e n c e  c a n  n o t  s t a n d ,  

E l l e d g e  v .  S t a t e ,  346  S o . 2 d  9 9 8  a t  1 0 0 3  ( F l a .  1 9 7 7 , ) .  

A p p e l l a n t  s u b m i t s  t h a t  t h e  s e n t e n c i n g  o r d e r  h e r e  i s  f l a w e d  

i n  t h e  f o l l o w i n g  d e t a i l s :  

Homoc ide  i n  t h e  c o u r s e  o f  a  r o b b e r v .  T h e r e  i s  some 

e v i d e n c e  t o  s u p p o r t  t h i s  f i n d i n g ,  b u t  t h e r e  i s  s t i l l  a  

q u e s t i o n  a s  t o  how o n e  c a n  r o b  a  d e a d  p e r s o n .  The  J u d g e  

t h o u g h t  y o u  c o u l d  r o b  a  d e a d  p e r s o n  i f  y o u  k i l l e d  t h e  p e r s o n .  

H i s  p r o n o u n c e m e n t  i s  c o n t r a r y  t o  M c C a l l  v .  S t a t e ,  5 0 3  S o . 2 d  

1 3 0 6  a t  1 3 0 7  ( F l a .  5DCA 1 9 8 7 1 ,  w h i c h  h o l d s  f l a t l y :  

" C o n t r a r y  t o  t h e  f i n d i n g  b y  t h e  t r i a l  C o u r t ,  n e i t h e r  
s e x u a l  b a t t e r y  n o r  r o b b e r y  c a n  b e  c o m m i t t e d  a g a i n s t  a  
c o r p s e  . ' I  

I t  s e e m s  q u i t e  c e r t a i n  t h a t  t h i s  v i c t i m  was  d e a d  when t h e  gun  

was  t a k e n .  

I f  w h a t  t h e  J u d g e  i s  f i n d i n g  i n  t h i s  c a s e  i s  t h a t  t h e  

m u r d e r  w a s  n e c e s s a r y  t o  c a r r y  o u t  t h e  r o b b e r y ,  t h e n  we m u s t  

q u e s t i o n  t h e  n e x t  f i n d i n g ,  w h i c h  i s :  

A v o i d a n c e  o f  a r r e s t .  T h e r e  i s  some e v i d e n c e  i n  A p p e l l a n t ' s  

s t a t e m e n t s  t o  s u g g e s t  G a i l  H a r d e m a n  was  k i l l e d  t o  e l i m i n a t e  a  

w i t n e s s .  T h e r e  i s  a l s o  some s u g g e s t i o n  t h e  k i l l i n g  was  a  s p u r  o f  

t h e  moment r e s u l t  o f  h e r  r u s h i n g  o u t  o f  t h e  b u s h e s  a n d  s u r p r i s i n g  

A p p e l l a n t .  T h e r e  i s  e v e n  a  s u g g e s t i o n  o f  a  s h o t  f r o m  h e r  d i r e c t i o n .  

F i n a l l y ,  t h e r e  i s  t h e  S t a t e ' s  t h e o r y  t h a t  t h e  p u r p o s e  o f  t h e  

m u r d e r s  was  r o b b e r y .  

T h i s  C o u r t  h a s  r e f u s e d  t o  l i m i t  t h i s  c i r c u m s t a n c e  t o  c a s e s  

w h e r e  a  l a w  e n f o r c e m e n t  o f f i c e r  i s  k i l l e d ,  b u t  h a s  r e q u i r e d  t h a t  

t h e  m o t i v e  i n  k i l l i n g  a  c i v i l i a n  m u s t  a p p e a r  u n m i s t a k a b l y ,  a s  

i n  R i l e y  v .  S t a t e ,  366  S o . 2 d  1 9  a t  22 ( F l a .  1 9 7 8 ) .  The  p r o o f  

0 m u s t  b e  v e r y  s t r o n g  a s  i n  A r m s t r o n g  v .  S t a t e ,  399  S o . 2 d  9 5 3  a t  

9 6 3  ( F l a .  1 9 8 1 ) .  

A p p e l l a n t  s u b m i t s  t h a t  t h e  S t a t e  c a n  n o t  h a v e  t h i s  b o t h  

w a y s .  One o r  t h e  o t h e r  a g g r a v a t i n g  c i r c u m s t a n c e s  m u s t  d r o p  o u t ,  



invalidating the sentence. Also suspect is: 

Prior convictions for violent crimes. Basicallv. 

Appellant has no history of violent crimes except for this one 

criminal episode. This Court has authorized the Judge to rely 

on contemporaneous convictions for this finding, but Appellant 

submits there should be some noncontemporaneous conviction to 

authorize the finding. Otherwise, the person who has one 

moment of madness in an otherwise exemplary life qualifies 

for the death penalty. 

This Court declined to allow that result in Wasko v. 

State, 505 So.2d 1314 (Fla. 1987) and also explained why the 

Judge was at least partially wrong here. The contemporaneous 

conviction for the robbery of the murder victim can not be 

counted for this purpose (505 So.2d at 1318). 

The result of allowing a single violent episode to 

eliminate all hope of rehabilitation is exacerbated where the 

defendant is so young. If that mitigating circumstance does 

a not compel a life sentence, it should at least militate against 

the extreme penalty for one misstep. Appellant was shortchanged too 

on mitigating circumstances because of: 

The treatment of the codefendant. It appeared to be the 

State's position throughout this trial that Appellant personally 

killed both victims, based on Appellant's statement. However, we 

subsequently learned the State was quite convinced the codefendant 

pulled the trigger personally in one of the killings, thus equalizing 

the culpability of the two defendants in this case. Appellant is 

sentenced to die. The codefendant was acquitted (SR1). 

The disparate treatment of equally culpable codefendants 

is a nonstatutory mitigating factor to be considered at sentencing, 

Brookings v. State, 495 So.2d 135 at 143  la. 1986), ~ c ~ a m p b e l l  v. 

State, 421 So.2d 1072 at 1075-1076 (Ela. 19821, Gafford v. State, 

387 So.2d 333 at 337 (Fla. 1980). 

The Judge's order fails to give any consideration to the 

disparate treatment of the codefendant. For that reason also, the 

sentence must be reversed, and this time the jury should consider 

this matter as well. 



ARGUMENT POINT V I  - 

THE COURT E R R E D  I N  ALLOWING THE J U R Y  TO 
C O N S I D E R  T H E  F E E L I N G S  O F  T H E  V I C T I M S ~  
FAMILY A N D  I N  H E A R I N G  FROM THEM HIMSELF. 

T h e  S t a t e ' s  a p p e a l s  t o  s y m p a t h y  f o r  t h e  v i c t i m s '  f a m i l y  

b e g a n  e a r l y .  W h i t e  q u e s t i o n i n g  a  f r i e n d  who i d e n t i f i e d  t h e  

b o d i e s ,  t h e  p r o s e c u t i o n  g r a t u i t o u s l y 2  c a l l e d  h i s  a t t e n t i o n  t o  

J o h n ' s  f a t h e r ,  s i t t i n g  i n  t h e  C o u r t r o o m .  T h o u g h  o b j e c t i o n  w a s  

s u s t a i n e d  ( ~ 2 5 6 1 ) ,  t h e  d i e  was  c a s t .  

T h e  S t a t e  r e n e w e d  i t s  e f f o r t s  i n  e a r n e s t  i n  i t s  c l o s i n g  

a r g u m e n t  a t  s e n t e n c i n g ,  w h e n  t h e  p r o s e c u t o r  s a i d :  

" F u r t h e r ,  t o  h a v e  s y m p a t h y  o r  p i t y ,  a n y  s y m p a t h y  
s h o u l d  b e  f e l t  f o r  u s  a l l . "  ( R 3 6 5 6 )  

O b j e c t i o n  w a s  s u s t a i n e d  ( R 3 6 5 7 ) ,  a n d  t h e  j u r y  i n s t r u c t e d  t o  

d i s r e g a r d  t h a t  s e n t e n c e  ( ~ 3 6 5 8 ) .  S o o n  t h e  p r o s e c u t o r  s a i d :  

" I f  y o u  a r e  t o  h a v e  s y m p a t h y  o r  p i t y  a n d  t h a t  i s  t o  b e  
f e l t  a s  a  human  e l e m e n t  i n  t h i s  c a s e ,  t h e n  t h a t  s y m p a t h y  
o r  p i t y  s h o u l d  b e  d i v i d e d  f a i r l y ,  s h o u l d  b e  d i v i d e d  
f a i r l y  f o r  t h o s e  who d e s e r v e  s u c h . "  ( ~ 3 6 5 8 - 3 6 5 9 )  

On o b j e c t i o n ,  t h e  f o l l o w i n g  w a s  s a i d :  

"THE C O U R T :  S u s t a i n e d  f o r  t h e  s a m e  r e a s o n  I made  s i d e  b a r .  
G e t  o f f  t h a t  s u b j e c t  a n d  g e t  o n t o  a n o t h e r  o n e .  

M R .  EISENBERG: I a s k  f o r  a n o t h e r  c a u t i o n a r y  i n s t r u c t i o n .  

T H E  COURT: T h e  j u r y  h e a r d  me s u s t a i n  t h e  o b j e c t i o n .  
G e t  o f f  t h e  a r g u m e n t  o f  s y m p a t h y  a n d  p i t y  a n d  g e t  o n t o  
s o m e t h i n g  t h a t  i n v o l v e s  a g g r a v a t i n g  a n d  m i t i g a t i n g  
c i r c u m s t a n c e s .  Move on . ! '  ( R 3 6 5 9 )  

T h e  p r o s e c u t o r  i m m e d i a t e l y  c o n t i n u e d :  

- - - - - - - - -- - - 
w o u l d  h a v e  b e e n  e r r o r  t o  c a l l  t h e  f a t h e r  t o  i d e n t i f y  t h e  b o d y  

under H a t h a w a y  v .  S t a t e ,  1 0 0  S o . 2 d  6 6 2  a t  6 6 4  ( F l a .  3DCA 1 9 5 8 1 ,  
b e c a u s e  i t  p l a c e s  b e f o r e  t h e  j u r y  t h e  n o n r e l e v a n t  f a c t o r  t h a t  t h e  
v i c t i m  l e f t  a s  f a m i l y .  What h a p p e n e d  h e r e  w a s  w o r s e ,  b e c a u s e  
t h i s  r e l a t i v e  d i d  n o t  h a v e  t o  l e a v e  a s  a  w i t n e s s  w o u l d  h a v e .  



"MR. BARLOW: Ladies and gentlemen, don't be persuaded 
by arguments that life in prison is sufficient penalty 
and the Defendant will suffer in prison, that he won't 
be able to enjoy his life, his wife and his child because 
I submit neither will John and Gail Hardeman." ( ~ 3 6 5 9 )  

This time, objection to the nonstatutory aggravating circumstances 

was overruled, but the prosecutor was admonished again ( ~ 3 6 6 0 -  

3661). 

Then, on allocation, the family members came forward and 

inundated the Judge with appeals to sympathy, all over standing 

objection. The case which demonstrates the error of this approach 

is Booth v. Maryland, U.S. (1987) 55 LW 4836. There a 

Maryland statute requiring family members to be heard at sentencing 

was held to require a new sentencing in a capital case. The Court 

says: 

"First it described the personal characteristics of the 
victims and the emotional impact of the crimes on the 
family. Second, it set forth the family members' opinions 
and characterizations of the crimes and the defendant. 
For the reasons stated below, we find that this information 
is irrelevant to a capital sentencing decision, and that 
its admission creates a constitutionally unacceptable risk 
that the jury may impose the death penalty in an arbitrary 
and capricious manner.'' (55~W4837). 

The Court noted that the function of sentencing in a capital case 

was to focus on the defendant as a "uniquely individual human bein[gIH, 

not on the victim's family. Because the defendant rarely knows much 

about the victim, because of the vagaries inherent in whether a 

family is left behind and whether they are willing and able to 

express their grief, because the sentencing should not turn on 

whether the victim was perceived as a sterling member of the 

community and because any effort at rebuttal so alters the focus 

of the proceeding, such evidence is simply not admissible ( 5 5 ~ ~ 4 8 3 7 -  

4838). Nor are efforts by the family to characterize the horror 

of the crime (55LW at 4839). 

Section 921.143 Fla.Stat., our law on victim impact statements, 

is indistinguishable from Maryland's. At every stage where the 

family was introduced, it was wrong. It was wrong to point out 

the father in the Courtroom during the trial. It was wrong, and, 

cumulatively very harmful to have the prosecutor persist in 

appeals for sympathy for the victims and their families at sentencing, 

for which a new advisory sentencing is required. Finally, 



t h o u g h  t h e  J u d g e  h e r e  i m p o s e d  t h e  u l t i m a t e  s e n t e n c e  i n s t e a d  

o f  t h e  j u r y ,  i t  w a s  w r o n g  f o r  t h e  J u d g e  t o  r e c e i v e  a l l  o f  t h e  

s t a t e m e n t s  o f  t h e  f a m i l y .  S i n c e  h e  was  u n d e r  s t a t u t o r y  

d i r e c t i v e  t o  r e c e i v e  t h e m ,  a n d  d i d  s o  w i t h  t h e  a c k n o w l e d g e m e n t  

t h a t  t h e y  c o u n t e d ,  t h e  d e a t h  s e n t e n c e  m u s t  b e  r e v e r s e d  w i t h  

d i r e c t i o n s  t o  c o n d u c t  a  new s e n t e n c i n g  p r o c e e d i n g .  



ARGUMENT POINT VII 

THE COURT ERRED IN SENTENCING APPELLANT FOR 
ROBBERY WHERE THE JURY EXPRESSLY FOUND HIM 
GUILTY OF FELONY MURDER DURING THAT ROBBERY. 

Count I11 charged robbery of John Hardeman and Count I 

charged murder of John Hardeman. The special verdict on 

Count I was for felony murder, leaving no doubt the murder 

conviction was based on the robbery. 

When the defense attorney raised this point, the Judge 

correctly noted the conviction was valid, but Appellant could 

not be sentenced for the robbery (~3429-3430). Then, inexplicably, 

he imposed a 30 year sentence on Count 111, consecutive to the 

sentence for the other robbery and with a separate minimum mandatory. 

This was error under State v. Hegstrom, 401 So.2d 1343 

(Fla. 1981), which holdsthat the accused may be convicted of 

both felony murder and the underlying felony, but may not be 

@ sentenced for both. See also Copeland v. State, - 457 So.2d 1012 

at 1018 (Fla. 1984). 

Appellant's sentence for robbery on Count 111 is a 

fundamental error under Section 775.04 Fla. Stat. and Marsden v. 

State, 400 So.2d 194 (Fla. 2DCA 1981). It would require reversal -- 

even if Appellant had not objected earlier. 



ARGUMENT POINT VIII 

THE COURT ERRED IN IMPOSING CONSECUTIVE 
MINUMUM MANDATORY SENTENCES IN CONNECTION 
WITH ROBBERIES WHICH WERE ALLEGEDLY PART 
OF THE SAME CRIMINAL TRANSACTION. 

Were the appellant's robbery sentence not invalid as 

argued in Point VII, it would still require reversal because 

it imposes consecutive sentences containing three year minimum 

mandatory terms for what is essentially one criminal transaction. 

Whether one accepts the State's theory that the purpose 

of the murders was to steal the weapons or one believes Appellant 

returned later to get the guns, it is clear that both guns were 

taken at the same time. Thus, the robberies are part of a single 

criminal episode. Under Palmer v. State, 438 So.2d 1 (Fla. 1983) 

it was error to impose consecutive minimum mandatory sentences for 

use of a firearm in these cases. See also Harmon v. State, 506 

So.2d 500 (Fla. lDCA 1987). 



CONCLUSION 

It is respectfully submitted that Appellant's convictions 

must be reversed with instructions to exclude the statement 

which followed the refresher warning, to admit the codefendants' 

admissions against interest and to dismiss the robbery counts. 

Alternately, Appellant should be resentenced to life in prison, 

or granted a new sentencing. Further, one of his robbery 

sentences must be vacated or the mandatory minimums must be 

made to run concurrently. 
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