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INTRODUCTION 

T h e  A p p e l l a n t ,  ALTON MOORE, w a s  t h e  D e f e n d a n t  i n  t h e  

t r i a l  c o u r t ,  t h e  C i r c u i t  C o u r t  of t he  E l e v e n t h  J u d i c i a l  C i r c u i t  

of F l o r i d a ,  I n  and For D a d e  C o u n t y .  T h e  A p p e l l e e ,  t h e  Sta te  

of  F l o r i d a ,  w a s  t h e  prosecut ion .  I n  t h i s  B r i e f ,  t h e  A p p e l l a n t  

w i l l  be referred t o  as t h e  D e f e n d a n t  and the  A p p e l l e e  w i l l  be 

referred t o  as t h e  State. 

T h e  s y m b o l  "R" w i l l  be u t i l i z e d  i n  t h i s  B r i e f  t o  desig- 

n a t e  t h e  R e c o r d  on A p p e a l  w h i c h  i nc ludes  t h e  t r a n s c r i p t  of t r i a l  

proceedings.  



STATEMENT OF .THE CASE 

Defendant was charged by Ind ic tment  f i l e d  October 2 9 ,  

1985 w i t h  f i r s t  degree  murder (Count I ) ,  armed b u r g l a r y  (Count 

I I ) ,  and pos se s s ion  of  a  weapon ( k n i f e )  w h i l e  engaged i n  a  

c r i m i n a l  o f f e n s e  (Count 111). (R. 1622-1623a). H e  was a r r a i g n e d  

on October 31, 1985, s t o o d  mute, and r eques t ed  t r i a l  by j u ry .  

The t r i a l  c o u r t  d i r e c t e d  t h e  e n t r y  of  a  p l e a  of  n o t  g u i l t y .  

( R .  1 8 ) .  

On November 2 7 ,  1 9  85 upon defense  motion,  t h e  Cour t  

e n t e r e d  an Order a p p o i n t i n g  a  de f ense  e x p e r t  p s y c h o l o g i s t .  ( R .  

1659-1660) . T h e r e a f t e r ,  upon de fense  motion, t h e  Cour t  appo in t -  

e d  e x p e r t s  t o  examine t h e  d e f e n d a n t ' s  competency. (R .  1661-1664) . 
The p s y c h i a t r i c  e v a l u a t i o n s  a r e  p a r t  o f  t h e  Record on Appeal. 

( R .  1706-1707) . A competence h e a r i n g  was h e l d  on May 16 ,  1986 

and t h e  defendan t  was found t o  b e  competent .  ( R .  53, 1 1 4 ) .  

T r i a l  commenced on J u l y  2 2 ,  1986. ( R .  254) .  On August 

1, 1986, t h e  ju ry  r e t u r n e d  v e r d i c t s  on Counts I ,  I1 and 111. ( R .  

1844-1846) . Advisory s en t ence  p roceed ings  commenced on August 1, 

1 9  86 and t h e  ju ry  by m a j o r i t y  subsequen t ly  recommended t h e  impos- 

i t i o n  of  t h e  dea th  p e n a l t y .  (R.  1524 ) .  The t r i a l  c o u r t  imposed 

t h e  dea th  p e n a l t y  on t h e  murder c o n v i c t i o n ,  imposed a  consecu t ive  

l i f e  s en t ence  on Count I1 (armed b u r g l a r y  w i t h  an  a s s a u l t )  and a  

consecu t ive  5-year s en t ence  t o  Counts I and I1 on Count 111 (pos- 

s e s s i o n  o f  a  weapon w h i l e  engaged i n  t h e  commission o f  a  f e lony .  
(R.  1899-1911). 

A formal  o r d e r  a d j u d i c a t i n g  defendan t  g u i l t y  and imposing 



sen tence  was e n t e r e d  on September 11, 1986. ( R .  1899 - 1 9 1 1 ) .  1 

Notice of Appeal was f i l e d  on October 10,  1986. ( R .  1 9 1 4 )  . 

The j u r i s d i c t i o n  of t h i s  Court  i s  invoked pursuant  t o  A r t i c l e  
V ,  Sec t ion  3 ( b ) ( 1 )  of t h e  C o n s t i t u t i o n  of t h e  S t a t e  of F l o r i d a ,  
Sec t ion  921.141(4) ,  F l o r i d a  S t a t u t e s  (1983) ,  and F1a. R .  App. P.  
9 . 1 4 0  (b) ( 4 )  and 9.030 ( a )  (i) . This  Court  a l s o  has  j u r i s d i c t i o n  
t o  review t h e  conv ic t ions  f o r  bu rg l a ry  and possess ion  of a  weapon 
whi le  engaged i n  a  c r i m i n a l  o f f e n s e ,  which a r o s e  from t h e  same 
t r i a l  a s  d i d  t h e  murder conv ic t ion .  See Ri ley  v. S t a t e ,  366 So. 
2d 19,  20 n .1  ( F l a .  1978) appea l  a f t e r  remand 413 So. 2d 1173, 
c e r t .  den. 103 S. C t .  317, 459 U.S. 981, 74 L. Ed. 2d 294, reh  
den 103 S. C t .  773, 459 U . S .  1138, 74 L.  Ed. 2d 985; Huckaby v. 
S t a t e ,  343 So. 2d 29, 30 n .1  ( F l a .  1977) .  



STATEMENT OF THE FACTS 

Count I of  t h e  Ind ic tment  a l l e g e s  t h a t  t h e  homicide i n  

t h i s  c a s e  was committed "from a  p r emed i t a t ed  d e s i g n  . . . o r  

w h i l e  ( de f endan t  was) engaged i n  t h e  p e r p e t r a t i o n  o f ,  o r  i n  an  

a t t e m p t  t o  p e r p e t r a t e  an i n v o l u n t a r y  s e x u a l  b a t t e r y  and/or  

robbery  and/or  b u r g l a r y .  ( R .  1624) . The i s s u e s  a t  t r i a l  w e r e  

i d e n t i t y  and s a n i t y .  ( R .  1657, 1658, 1659, 1665-1686, 4 4 ,  1178, 

1207, 1211 ) .  The on ly  d i r e c t  ev idence  which i n c u l p a t e d  t h e  de- 

f endan t  was a  " p r e - a r r e s t "  s t a t e m e n t  which was q u e s t i o n a b l e  due 

t o  d e n f e n d a n t ' s  menta l  c o n d i t i o n  (pa r ano id  s ch i zoph ren i a )  ; and an  

a l l e g e d  dy ing  d e c l a r a t i o n  from t h e  deceased.  ( R .  1738-1739, 1766- 

1794, 679, 828-856). C i r c u m s t a n t i a l l y ,  a  h a t  a l l e g e d  t o  be long  

t o  t h e  de fendan t  was found i n  t h e  house where t h e  deceased l i v e d ,  

and where t h e  de f endan t  was employed a t  t i m e s  t o  do ya rd  work and 

p a i n t i n g .  ( R .  967, 968, 973-976). 

The i n c i d e n t  which gave rise t o  t h e  charges  i n  t h i s  c a s e  

occu r r ed  du r ing  t h e  e a r l y  morning hou r s  of  August 29, 1985 a t  a  

house  l o c a t e d  a t  1611 N .  W .  32nd S t r e e t  i n  Miami, where t h e  de- 

c ea sed  r e s i d e d  w i t h  h e r  b r o t h e r  and sister. ( R .  892-894) . There  

w e r e  no eyewi tne s se s  t o  t h e  e v e n t s  i n s i d e  o f  t h e  house t h a t  morning. 

Spencer J e n k i n s ,  b r o t h e r  o f  t h e  deceased ,  t e s t i f i e d  t h a t  he  l e f t  

f o r  work between 6:30 and 7:00 A. M. t h a t  morning. (R .  892 ) .  

Thelma Holmes, s ister of  t h e  deceased ,  t e s t i f i e d  t h a t  Spencer  

J e n k i n s  l e f t  a t  5: 30 A. M . ,  s he  l e f t  t h e r e a f t e r .  ( R .  963-966) . 
A s  she  l e f t ,  s h e  walked p a s t  3 1 s t  S t r e e t  and 1 7 t h  Avenue where s h e  

saw t h e  de f endan t  on h i s  b i c y c l e ,  a cco rd ing  t o  h e r  tes t imony.  



( R .  9 6 6 ) .  She f u r t h e r  s t a t e d  t h a t  t h e  defendan t  was wear ing a  

r e d  k n i t  h a t  and army j a c k e t ,  a s  he  waved t h e  bus  down f o r  h e r .  

( T .  9 6 8 ) .  She knew t h e  de fendan t  a s  he  d i d  ya rd  work and p a i n t -  

i n g  f o r  them a  y e a r  o r  two ago. ( R .  967) . 
Spencer J enk ins  t e s t i f i e d  t h a t  h e ,  t o o ,  saw t h e  defen- 

d a n t  a t  a  bus  s t o p  a t  33rd  S t r e e t  and 1 7 t h  Avenue. (R.  897) . 
The defendan t  was s i t t i n g  on a  bench where he  u s u a l l y  s a t  w i t h  

a  l ady ,  accord ing  t o  J e n k i n s ,  wear ing a  wool h a t  ( l i k e  s a i l o r s  

wear t h a t  f o l d  up) , which was r e d  o r  green.  ( R .  898-899) . 
O f f i c e r  Croughwell,  Custodian o f  Records f o r  t h e  C i t y  o f  

Miami P o l i c e  Department,  t e s t i f i e d  ove r  de f ense  o b j e c t i o n  t h a t  

a t  6: 34 A.  M .  and t h r e e  seconds ,  on August 29, 1985, a  c a l l  was 

made t o  911. ( R .  778-783). 

Pursuan t  t o  t h a t  c a l l ,  C i t y  of  Miami F i r e  Rescue pe r sonne l  

responded t o  t h e  scene  where accord ing  t o  paramedic Regina Berger ,  

they  thought  they  were responding t o  a c a l l  f o r  someone who was 

having d i f f i c u l t y  b r e a t h i n g .  ( R .  917) . F i r e  Rescue was d i spa t ched  

a t  6:39 A. M .  and a r r i v e d  a t  6 : 4 4  A.  M . ,  a ccord ing  t o  Berger.  ( R .  

9 1 7 ) .  

Berger t e s t i f i e d  t h a t  no one answered when she  went t o  t h e  

door ,  s o  s h e  went i n  a s  t h e  door was unlocked. (R .  918) . There- 

a f t e r ,  she  s t a t e d ,  she  observed a  pe rson  c rawl ing  u p s t a i r s ,  naked 

from t h e  w a i s t  down. ( R .  919) . She saw blood and f e c e s  on t h e  

w a l l .  (R .  920) . She asked t h e  woman, "Did you c a l l  us?  A r e  you 

h u r t ? "  t hen  observed a  l a c e r a t i o n  from e a r  t o  e a r .  ( R .  920) . 
Berger t e s t i f i e d  f u r t h e r  t h a t  she  s e a l e d  t h e  woman's t h r o a t  w i t h  

h e r  hands t o  t r y  t o  s t o p  t h e  b l e e d i n g .  ( R .  921) . 



T h e r e a f t e r ,  o v e r  de f ense  o b j e c t i o n ,  Berger  t e s t i f i e d  

• t h a t  s h e  asked t h e  woman i f  s h e  knew who d i d  t h i s  t o  h e r  and 

t h e  woman shook h e r  head a f f i r m a t i v e l y .  ( R .  9 2 2 ) .  Berger  

t e s t i f i e d  s h e  t hen  asked ,  "Who?", and t h e  woman responded,  "Al."  

Berger  asked h e r ,  "A1 who?" ( R .  922) . The woman began l o s i n g  

consc iousnes s ,  a cco rd ing  t o  Berger ,  t h e n  s a i d  "Gardner."  ( R .  

9 2 2 ) .  Berger  s t a t e d  t h e  woman had no p u l s e ,  no b lood p r e s s u r e ,  

was c o l d ,  sweaty,  and had l o s t  q u i t e  a  b i t  o f  b lood .  ( R .  9 2 3 ) .  

Berger  admi t t ed  t h a t  i n  a  d e p o s i t i o n  s h e  had g iven ,  s h e  t o l d  

a t t o r n e y s  t h a t  t h e  woman s a i d ,  "A1 t h e  ga rdne r "  d i d  it, exp l a in -  - 

i n g  t h a t  s h e  r e a d  i t  i n  t h e  newspaper and w i t h  t h e  p u b l i c i t y ,  

made a m i s t ake .  ( R .  932, 936, 836-838) . Berger  thought  t h e  

woman would l i v e  b u t  f e l t  t h e  woman thought  s h e  would n o t .  ( R .  

8 4 0 ) .  She e x p i r e d  a t  approx imate ly  10:30 A. M .  ( R .  9 9 9 ) .  

Over f u r t h e r  de f ense  o b j e c t i o n ,  Berger  t e s t i f i e d  t h a t  

t h i s  was probably  t h e  most t r a u m a t i c  c a s e  s h e  had i n  h e r  l i f e .  

( R .  9 4 1 ) .  

L a t e r ,  Berger  was c a l l e d  t o  l i s t e n  t o  t h e  911 t a p e  

where in  a  r a spy  v o i c e  s a i d ,  "Help m e ,  h e l p  m e .  H e  c u t  my 

t h r o a t . "  ( R .  9 5 6 ) .  Berger  t e s t i f i e d  t h a t  t h e  v o i c e  on t h e  911 

t a p e  sounded l i k e  t h e  woman's v o i c e  b u t  s h e  was n o t  s u r e  i f  t h e  

v o i c e  was d e f i n i t e l y  t h e  woman's. ( R .  955) . The woman was 

t r a n s p o r t e d  t o  t h e  h o s p i t a l  where s h e  a r r i v e d  a t  6:57 A. M. 

( R .  9 2 5 ) .  

D r .  Todd Cameron Gray, ~ s s i s t a n t  Chief Medical  Examiner 

f o r  Utah, was employed a s  A s s o c i a t e  Medical  Examiner f o r  Dade 

County i n  August,  1985. ( R .  784 ) .  H e  was t ende red  and accep t ed  



a s  a w i t n e s s  i n  f o r e n s i c  pathology.  ( R .  784, 788 ) .  H e  performed 

an autopsy on t h e  deceased on August 29, 19 85. ( R .  789 ) H e  

no ted  t h a t  medical  t he r apy  had been performed on t h e  deceased.  

(R.  793) .  H e  i d e n t i f i e d  photos  of  t h e  deceased which w e r e  ad- 

m i t t e d  ove r  de f ense  o b j e c t i o n .  ( R .  799) . 
When D r .  Gray examined t h e  deceased,  h e  t e s t i f i e d  he  found 

a l a r g e ,  gaping,  i r r e g u l a r  inc ' i sed  wound wi th  t r a i l i n g  c u t s .  

( R .  8 0 4 ) .  H e  t e s t i f i e d  t h e r e  were a minimum of  seven  s e p a r a t e  

c u t s  on t h e  neck, and b r u i s i n g .  ( R .  8 1 0 ) .  Cause of  d e a t h  was 

m u l t i p l e  i n c i s e d  wounds o f  t h e  neck.  ( R .  819 ) .  D r .  Gray checked 

f o r  t h e  p resence  o f  semen. (R.  824) .  

P a t  White, s e c r e t a r y  a t  t h e  V e t e r a n ' s  Admin i s t r a t i on ,  

was c a l l e d  by t h e  S t a t e  t o  i d e n t i f y  t h e  deceased whom s h e  knew 

s i n c e  1978, a s  B i r d i e  J e n k i n s .  ( R .  890) .  

C i t y  o f  Miami I .  D .  Technic ian  Ca ro l  Vincen t  responded 

t o  t h e  scene  ( t h e  house) a t  7: 30 A .  M .  ( R .  706) . She t e s t i f i e d  

t h a t  s h e  c o l l e c t e d  ev idence  i n c l u d i n g  a wooden handled blood- 

s t a i n e d  k n i f e ,  wooden sharpen ing  s t ee l ,  and pho tos .  (R .  710-7161. 

C i t y  o f  Miami P o l i c e  I n v e s t i g a t o r  Cha r l e s  Wellons a r r i v e d  

approximate ly  10 minutes  a f t e r  Vincen t .  ( R .  9 9 0 ) .  H e  c o n t a c t e d  

Thelma Holmes, sister of t h e  deceased,  t h e n  viewed t h e  scene .  

( R .  993-994). Wellons no ted  a r e d  cap  under an  end t a b l e  i n  t h e  

l i v i n g  room. (R .  9 9 4 ) .  There was n o t  much i n d i c a t i o n  o f  a  

s t r u g g l e .  ( R .  9 9 9 ) .  

T h e r e a f t e r ,  Wellons t e s t i f i e d ,  he  canvassed t h e  a r e a ,  

s t o p p i n g  a t  3314 N .  W .  1 5 t h  Avenue where a woman named Margare t  

t o l d  him s h e  had a b r o t h e r  whom people  r e f e r r e d  t o  a s  A 1  t h e  



gardner .  (R .  1000 ) .  H e  s t a t e d  he  l e f t  h i s  c a r d  w i t h  t h i s  woman 

and h e r  mother and t o l d  them t o  t e l l  t h e  defendan t  he  wanted t o  

speak t o  him. ( R .  1001 ) .  

On August 31, 1985, a t  7:00 A. M . ,  Wellons t e s t i f i e d  he  

r ece ived  a  phone c a l l  from t h e  defendan t  who t o l d  him he  wanted 

t o  speak t o  him about  B i r d i e  and t h a t  he  would be a t  h i s  house.  

( R .  1001) . Wellons went t o  t h e  d e f e n d a n t ' s  house w i t h  o f f i c e r  

E a r l  Washington. ( R .  1007 ) .  The defendan t  was n o t  p l aced  under 

a r r e s t .  ( R .  1008 ) .  

According t o  Wellons, t h e  defendan t  accompanied them t o  

t h e  homicide o f f i c e ,  made s e v e r a l  phone c a l l s ,  drank c o f f e e  and 

used t h e  res t room.  (R .  1009) . H e  was adv i sed  of  h i s  Miranda 

r i g h t s ,  Wellons t e s t i f i e d ,  and s igned  a  waiver  form. ( R .  1011- 

1012) .2 

Wellons t e s t i f i e d  t h e  defendan t  t o l d  him he  knew t h e  

deceased because  he  d i d  ya rd  work f o r  h e r  and t h a t  he  was h e r  

l o v e r  a t  one t i m e .  ( R ,  1018) . H e  a l s o  a l l e g e d l y  t o l d  Wellons he  

was l a s t  a t  t h e  r e s i d e n c e  two weeks b e f o r e .  ( R .  1018) . The de- 

f endan t  den ied  any involvement i n  h e r  dea th .  ( R .  1019) . Wellons 

d i d  n o t  push t h e  defendan t  nor  c o n f r o n t  him w i t h  a l l e g e d  ev i -  

dence because  t h a t  would have been u n e t h i c a l  and improper , (R.  1025 ) .  

D e t e c t i v e  John Buhrmaster ,  C i t y  of  Miami P o l i c e  D e t e c t i v e ,  

d i d ,  however. ( R .  1026, 1140) .  H e  a r r i v e d  a t  t h e  homicide o f f i c e  

a t  9:25 A .  M .  and saw t h e  defendan t .  ( R .  1041) . H e  spoke t o  

Wellons about  h i s  i n t e r v i e w  w i t h  t h e  defendan t .  (R .  1040. H e  had 

2  
P r i o r  t o  t r i a l ,  de fendan t  moved t o  supp re s s  t h e  s t a t e m e n t s  t h e  

o f f i c e r s  subsequen t ly  ob t a ined  from him. (R .  1738-1739) . 



p r e v i o u s l y  i n t e rv i ewed  Regina Berger who gave him t h e  names A 1  

Gardner o r  A 1  Gordon a s  t h e  c u l p r i t .  (R.  1034) . P r i o r  t o  speak- 

i n g  t o  t h e  de fendan t ,  Buhrmaster knew h e  d i d  n o t  have s u f f i c i e n t  

ev idence  a g a i n s t  t h e  de fendan t  t o  a r r e s t  him. (R .  1128) .  

I n i t i a l l y ,  t h e  defendan t  den ied  any involvement i n  t h e  

i n c i d e n t .  ( R .  1047) . I n  o r d e r  t o  o b t a i n  a  con fe s s ion ,  Buhrmaster 

t e s t i f i e d ,  h e  would l i e  t o  t h e  defendan t  and t r y  t o  t r i c k  him. 

( R .  1140-1141). Buhrmaster bega in  t o  c o n f r o n t  t h e  defendan t .  ( R .  

1049 ) .  H e  t o l d  t h e  defendan t  h e  knew t h e  defendan t  was r e spons i -  

b l e  f o r  t h e  d e c e d e n t ' s  demise. ( R .  1050) .  Wellons t o l d  Buhrmaster 

t h e  defendan t  had t r o u b l e  s l e e p i n g  t h e  n i g h t  b e f o r e  and was deny- 

i n g  eve ry th ing .  ( R .  1130) . The defendan t  g o t  goosebumps and c r i e d  

when Buhrmaster beg in  c o n f r o n t i n g  him. (R.  1058 ) .  O r i g i n a l l y ,  

t h e  defendan t  t o l d  Buhrmaster t h e  deceased was h i s  f r i e n d  and h e  

would n o t  do any th ing  l i k e  t h a t .  ( R .  1136 ) .  The de fendan t  was n o t  

t o l d  he  cou ld  l e ave .  ( R .  1137 ) .  Buhrmaster k e p t  a sk ing  q u e s t i o n s  

a f t e r  t h e  defendan t  den ied  involvement.  ( R .  1137 ) .  

Buhrmaster t o l d  t h e  defendan t  t h a t  t h e  paramedics had 

g o t t e n  t h e  name from t h e  v i c t i m  of who d i d  it. ( R .  1140 ) .  H e  

d i d  n o t  t e l l  t h e  defendan t  t h e  name was A 1  Gardner o r  A 1  Gordon. 

( R .  1140 ) .  I n  o r d e r  t o  o b t a i n  a  con fe s s ion ,  Buhrmaster would 

l i e  and t r i c k  someone. ( R .  1141) .  H e  t o l d  t h e  defendan t  he  would 

send ev idence  up t o  T a l l a h a s s e e  t o  g e t  it f i n g e r p r i n t e d .  ( R .  1 1 4 1 ) .  

No p r i n t s  be long ing  t o  t h e  defendan t  were found. (R .  1232) .  

P r i o r  t o  t h e  a l l e g e d  s t a t e m e n t ,  t h e  defendan t  s i gned  a  

consen t  t o  s e a r c h  form. ( R .  1151 ) .  They r e t r i e v e d  t h e  c l o t h i n g  

a t h e  defendan t  had been wear ing.  ( R .  1152) .  The c l o t h i n g  d i d  n o t  

- 9 -  



have any blood on i t .  ( R .  1153) . The defendant  denied t a k i n g  

a t h e  deceden t ' s  purse .  ( R .  1154) .  

The S t a t e  r e s t e d .  ( R .  1154) . When t h e  defense  renewed 

i t s  Motions and moved f o r  a  judgment of a c q u i t t a l  on t h e  bu rg l a ry  

count ,  t h e  Court  noted t h a t  Count was weak, b u t  denied t h e  Motions. 

( R .  1154-1155, 1157) . 
The defense  o f f e r e d  t h e  test imony of D r .  Norman Reichen- 

be rg ,  Ph. D . ,  a  c l i n i c a l  p sycho log i s t  who was accepted by t h e  

Court  a s  an e x p e r t  w i tnes s .  ( R .  1162) .  D r .  Reichenberg examined 

t h e  defendant  on December 13 ,  1985 and a f t e r  examination,  i nc lu -  

d ing  va r ious  psychologica l  t e s t s ,  diagnosed t h e  defendant  a s  a  

ch rono log ica l ly  s i c k  paranoid sch i zophren ic ,  w i t h  a  s eve re  s t u t -  

t e r i n g  problem and who has  heard  vo ices  i n  t h e  p a s t .  ( R .  1168- 

1169) . H e  t e s t i f i e d  t h e  defendant  i s  b r i g h t  b u t  very d i s t u r b e d .  

a (R .  1171) .  The defendant  has  seen t h i n g s  t h a t  were n o t  t h e r e .  

( R .  1176) . According t o  D r .  Reichenberg, r e a l i t y  f o r  t h e  defen- 

dan t  i s  d i s t o r t e d  and t h e  de fendan t ' s  i l l n e s s  i n t e r f e r e s  w i th  

h i s  a b i l i t y  t o  know r i g h t  from wrong. (R.  1178) .  

D r .  Anas tas io  C a s t i e l l o ,  M.  D . ,  was c a l l e d  a s  an e x p e r t  

f o r e n s i c  p s y c h i a t r i s t ,  and agreed wi th  D r .  Reichenberg 's  diagno- 

sis of t h e  defendant  a s  a  paranoid sch izophren ic .  (R.  1202) .  

The defendant  t o l d  D r .  C a s t i e l l o  he was innocent ,  b u t  t h a t  h e  

was c a l l e d  e a r l i e r  i n  t h a t  day by someone h e  had done work f o r .  

(R.  1206) .  H e  t o l d  C a s t i e l l o  t h a t  he  had been s e x u a l l y  involved 

wi th  t h e  deceased f o r  4-5 yea r s .  ( R .  1206) .  When t h e  defendant  

a r r i v e d  a t  t h e  house, he  thought  t h e  deceased was s i c k  b u t  t hen  

d i d  n o t  know what e x a c t l y  had happened t o  h e r .  ( R .  1207) .  H e  



e n t e r e d  t h e  house ,  looked around and l e f t ,  h e  s t a t e d .  (R.  1207) . 
That  n i g h t ,  a  l ady  t h e  de fendan t  d i d  n o t  know t o l d  him t h a t  h e  

shou ld  t a k e  t h e  blame f o r  t h e  i n c i d e n t  because  i f  h e  d i d  n o t ,  

h i s  g i r l f r i e n d  and daughte r  would b e  h u r t .  (R.  1207) . H e  was 

ve ry  much a f r a i d  o f  t h i s  woman and c o n t a c t e d  t h e  p o l i c e .  (R. 

1207-1208). 

According t o  D r .  C a s t i e l l o ,  a  pa r ano id  s c h i z o p h r e n i c  

develops  i d e a s  o v e r  which h e  has no c o n t r o l .  (R .  1209) .  H e  may 

b e l i e v e  t h e s e  i d e a s  t o  b e  true and r e l a t e  t h o s e  i d e a s  t o  o t h e r s  

a s  though t hey  were f a c t s  which were a b s o l u t e l y  t r u e  when t hey  

may n o t  b e  t r u e  a t  a l l .  (R .  1209) .  The re fo r e ,  D r .  C a s t i e l l o  would 

have d i f f i c u l t y  a c c e p t i n g  any th ing  t h e  de fendan t  s a y s  a t  f a c e  

va lue .  (R.  1209 ) .  D r .  C a s t i e l l o  would have r e s e r v a t i o n s  i n  s t a t i n g  

t h e  de fendan t  was s a n e  a t  t h e  t i m e  o f  t h e  o f f e n s e .  (R.  1211 ) .  

Through t h e  t e s t imony  o f  C i t y  o f  Miami p o l i c e  C r i m e  Scene 

Techn i c i an  Ralph Ga rc i a  and C i t y  o f  Miami P o l i c e  L a t e n t  P r i n t  Exa- 

miner Ivan  Almeida, t h e  de f ense  e s t a b l i s h e d  t h a t  l a t e n t  f i n g e r -  

p r i n t s  were l i f t e d  from t h e  s cene  b u t  none belonged t o  t h e  defen- 

d a n t .  (R.  1219-1232) . 
Metro Dade P o l i c e  C r i m i n a l i s t  George Borghi ,  r ecogn ized  

by t h e  Cour t  a s  a n  e x p e r t ,  ana lyzed  t h e  r a p e  k i t  and found no ev i -  

dence o f  sperm. ( R .  1240 ) .  H e  a l s o  found no ev idence  o f  b lood  on 

t h e  g r een  j a c k e t  and b l u e  j e ans  t a k e n  from defendan t .  (R.  1242) . 
The d e f e n s e  r e s t e d .  (R.  1246) . 

I n  r e b u t t a l ,  t h e  S t a t e  c a l l e d  D r .  A l b e r t  Jas low,  M. D .  

a s  an  e x p e r t  i n  f o r e n s i c  p s y c h i a t r y .  (R .  1248 ) .  H e  examined t h e  

de fendan t  and found t h a t  t h e  de f endan t  i s  a  pa r ano id  s ch i zoph ren i c .  



(R .  1265, 1251 ) .  He t e s t i f i e d  t h e  defendan t  was n o t  p sycho t i c .  

(R .  1251 ) .  D r .  Jas low d i d  n o t  know t h e  deceased w a s  a l e s b i a n ,  

b u t  s t a t e d  it was expec ted  t h a t  s h e  was a  homosexual. (R.  1257 ) .  

When t h e  defendan t  s t a t e d  i n  h i s  s t a t e m e n t  t h a t  t h e  deceased p a i d  

him f o r  s e x ,  h e  may have been f a b r i c a t i n g .  (R.  1258) .  When t h e  

defendan t  made h i s  s t a t e m e n t  about  t h e  woman who t h r e a t e n e d  him 

he  was e i t h e r  l y i n g ,  e x p l a i n i n g  what h e  had done or it cou ld  b e  

a d e l u s i o n .  (R .  1258) .  Some people  can b e  s i c k  b u t  s t i l l  know 

r i g h t  from wrong. (R.  1264) . 
The defendan t  t o l d  Jas low t h a t  h e  i s  God. (R .  1266) .  

Tha t  p e r c e p t i o n  i s  n o t  f u l l y  r a t i o n a l  b u t  n o t  i r r a t i o n a l  and n o t  

" r e f l e c t e d  w i t h  t h e  g r and iose s  you expec t  i n  an a c t i v e  pa rano id  

s c h i z o p h r e n i c , "  Jas low t e s t i f i e d .  ( R .  1267) .  Jas low does n o t  

b e l i e v e  anybody knows whether t h e  defendan t  w a s  a c t u a l l y  p s y c h o t i c  

t h e  day t h e  deceased was k i l l e d .  (R .  1268) . 
The S t a t e  a l s o  c a l l e d  Leroy Jackson,  a longshoreman who 

manages p r i z e f i g h t e r s  and who t e s t i f i e d  he  has  known t h e  defendan t  

s i n c e  1975. ( R .  1274) .  H e  and t h e  defendan t  would t a l k  when they  

saw each o t h e r .  (R. 1276) . On August 29, 1985 Jackson saw t h e  

defendant  a t  7:30 - 7:45 A.  M. (R .  1278) .  The defendan t  was on a  

b i c y c l e .  ( R .  1279) .  H e  does n o t  t h i n k  t h e  defendan t  is s t r a n g e  

o r  c r azy .  (R.  1280) . Jackson came down a s  a  c h a r a c t e r  w i t n e s s  f o r  

t h e  defendan t  because  h e  does n o t  b e l i e v e  t h e  defendan t  committed 

t h e  crime. (R.  1281) .  The defendan t  was n o t  wear ing a  h a t  when 

Jackson saw him. (R.  1281) . The S t a t e  r e s t e d  aga in .  (R.  1281) . 
Defense motions were renewed and denied.  ( R .  1282-1283). 



A con fe r ence  on ju ry  i n s t r u c t i o n s  was h e l d .  (R.  1283- 

• 1292) . Clos ing  arguments w e r e  g iven .  ( R .  1315-1363) . Objec t i ons  

t o  t h e  p r o s e c u t o r ' s  c l o s i n g  argument w e r e  made. (R .  1363) . The 

ju ry  was i n s t r u c t e d .  (R .  1366-1393) . The j u ry  r e t u r n e d  v e r d i c t s  

o f  g u i l t y  o f  f i r s t  deg ree  murder,  armed b u r g l a r y  w i t h  an  a s s a u l t ,  

and p o s s e s s i o n  o f  a  f i r e a r m  w h i l e  engaged i n  a  c r i m i n a l  o f f e n s e .  

( R .  1408-1409). 

P r i o r  t o  t h e  p e n a l t y  phase  commencing, t h e  de f ense  moved 

t o  exc lude  t h e  t e s t imony  of  a  w i t n e s s ,  which was den ied .  (R .  1432- 

1433) . The j u ry  was b rough t  i n  f o r  t h e  p e n a l t y  phase .  (R .  1434) . 
During t h e  p e n a l t y  phase  t h e  S t a t e  c a l l e d  t h e  w i t n e s s  t h e  de f ense  

had moved t o  exc lude ,  Tonya Lynn Albury . ( R .  1435) . 
Albury t e s t i f i e d  t h a t  on J u l y  13 ,  1985 s h e  p lanned t o  go 

o u t  t o  American C i t y  Lounge i n  Miami. ( R .  1436) . She walked t o  

t h e  d i s c o  w i t h  a  f r i e n d  a t  approximate ly  10:OO P. M .  ( R .  1437 ) .  

She had f i v e  o r  s i x  d r i n k s  a t  t h e  d i s c o  and was t h e r e  u n t i l  4 A.  M. 

when it c l o s e d .  ( R .  1489 ) .  When s h e  g o t  c l o s e  t o  h e r  house ,  a  

man came o u t  from beh ind  a  van and choked h e r .  (R.  1442 ) .  The 

man was wear ing  a  g reen  army j a c k e t .  ( R .  1442) . The de f ense  re- 

newed i t s  motion t o  exc lude  t h e  w i t n e s s '  t e s t imony ,  which was 

denied .  ( R .  1 4 4 4 ) .  The man t o l d  h e r  i f  s h e  screamed he  would 

k i l l  h e r .  (R .  1445) . She i d e n t i f i e d  t h e  de f endan t  a s  t h e  c u l p r i t .  

( R .  1446 ) .  The de f endan t  t h e n  dragged h e r  t o  t h e  back o f  a  van, 

t o r e  h e r  s t o c k i n g s  and p a n t i e s ,  t hen  i n s e r t e d  h i s  p e n i s  i n t o  h e r .  

(R .  1448 ) .  The S t a t e  had no f u r t h e r  w i t n e s s e s .  ( R .  1452 ) .  The 

d e f e n s e  moved t o  t a k e  t h e  p e n a l t y  phase  away from t h e  j u r y ,  

which was den ied .  (R .  1453) . 



The de f ense  c a l l e d  t h e  d e f e n d a n t ' s  mother ,  Margare t  

Whitehead, a s  i t s  f i r s t  w i t n e s s .  ( R .  1456) . The de f endan t  had 

a  s e r i o u s  i n j u r y  a s  a  c h i l d  and h a s  s p e l l s  and when h e  g e t s  

u p s e t  he  g r a b s  h i s  head.  ( R .  1460 ) .  H e  a l s o  s t u t t e r s .  ( R .  1 4 6 1 ) .  

S ince  h i s  i n j u r y ,  t h e  de f endan t  was n o t  l i k e  t h e  w i t n e s s '  o t h e r  

11 c h i l d r e n .  ( R .  1455, 1461 ) .  The de fendan t  h a s  a  g i r l f r i e n d  and 

a  c h i l d .  ( R .  1462 ) .  

The de f ense  n e x t  c a l l e d  a t t o r n e y  F r o s t  Walker o f  t h e  

f i r m  of  Blackwel l ,  Walker, F a s c e l l  & Hoehl i n  Miami. (R.  1463 ) .  

Walker knows Al ton  Moore and h a s  known him s i n c e  t h e  e a r l y  7 0 ' s .  

( R .  1464) The de f endan t  h a s  always been d i f f e r e n t  t han  o t h e r  

peop le .  ( R .  1465) . The defendand ' s  mother worked f o r  Walker ' s  

w i f e .  ( R .  1465 ) .  They used t o  c l e a n  and p a i n t  dup lexes  t o g e t h e r .  

(R .  1466 ) .  Walker t e s t i f i e d  t h a t  t h e  de fendan t  rode  a  b i k e ,  d i d  

n o t  d r i v e ,  and had p e r c e p t i o n s  which were unique,  d i f f e r e n t  and 

i n sane .  (R.  1466 ) .  

The de f ense  n e x t  c a l l e d  D r .  Anas t a s io  C a s t i e l l o ,  M .  D . ,  

who t e s t i f i e d  a g a i n  t h a t  t h e  de f endan t  h a s  a  menta l  c o n d i t i o n  

c a l l e d  s c h i z o i d  pa rano id  type .  ( R .  1471 ) .  Sch izophren ia  i s  a  

major  menta l  d i s o r d e r ,  which i s  s e v e r e ,  h a s  no c u r e ,  and man i f e s t s  

i t s e l f  by undue s u s p i c i o u s n e s s ,  a c t i n g  a  f a n t a s y  l i f e ,  and t h e  

i n a b i l i t y  o f  t h e  i n d i v i d u a l  t o  p r o p e r l y  r e cogn i ze  r e a l i t y  when 

h e  i s  p sycho t i c .  ( R .  1471 ) .  

The de fendan t  h a s  been ill a l l  o f  h i s  l i f e  i n c l u d i n g  t h e  

p e r i o d  o f  t i m e  su r round ing  t h e  e v e n t s  he  was accused o f .  ( R .  

1472) . The d e f e n d a n t ' s  i l l n e s s  cou ld  impa i r  t h e  d e f e n d a n t ' s  

a b i l i t y  t o  a p p r e c i a t e  t h e  wrongfulness  o f  h i s  conduct  o r  conform 



h i s  conduct  t o  t h e  requ i rements  o f  law. ( R .  1472 ) .  D r .  Cas- 

t i e l l o  can on ly  answer w i t h  p r o b a b i l i t y ,  because  t h e  de fendan t ,  

due t o  h i s  i l l n e s s ,  i s  now f a b r i c a t i n g  a  whole s t o r y  a s  t o  

what happened i n  t h e  p a s t .  ( R .  1 4 7 3 ) .  The d e f e n d a n t ' s  v e r s i o n ,  

due t o  h i s  i l l n e s s ,  cou ld  b e  very  f a r  from r e a l i t y .  ( R .  1473 ) .  

H e  would recommend h o s p i t a l i z a t i o n  f o r  someone l i k e  t h e  defen- 

dan t .  ( R .  1473) . There i s  no q u e s t i o n  t h e  defendan t  needs  

t r ea tmen t .  (R .  1474) .  

The de fense  c a l l e d  D r .  Norman Reichenberg,  Ph.D., aga in .  

(R .  1475 ) .  The de fendan t ,  accord ing  t o  D r .  Reichenberg,  s u f f e r s  

from extreme menta l  o r  emot iona l  d i s t u r b a n c e ,  which h a s  been a  

l i f e l o n g  c o n d i t i o n .  ( R .  1476) .  Parano id  s ch i zoph ren i a  i s  t h e  

most s e r i o u s  o f  a l l  menta l  i l l n e s s e s .  (R.  1476 ) .  I t  cause s  

a people  t o  see t h e  world  t h e  way they want it t o  b e  r a t h e r  t h a n  a s  

it is .  (R.  1476 ) .  The d e f e n d a n t ' s  menta l  c o n d i t i o n  a b s o l u t e l y  

had an e f f e c t  upon t h e  d e f e n d a n t ' s  c a p a c i t y  t o  a p p r e c i a t e  t h e  

c r i m i n a l i t y  o f  h i s  conduct  o r  t o  conform h i s  conduct  t o  t h e  re- 

qu i rements  of  law. (R .  1476) . The de fense  r e s t e d .  ( R .  1477) . 
The de fense  moved t o  s t r i k e  t h e  j u r o r ,  M r .  Y i ,  from con- 

s i d e r i n g  p e n a l t y  due t o  de f ense  c o u n s e l ' s  o b s e r v a t i o n  t h a t  he  

was u n w i l l i n g  t o  a c c e p t  any tes t imony  i n  m i t i g a t i o n  due t o  f a c i a l  

exp re s s ions .  (R .  1478) . The Cour t  den ied  t h e  motion. (R .  1479) . 
A confe renceon  t h e  p e n a l t y  phase i n s t r u c t i o n s  was h e l d  and ob- 

j e c t i o n s  made by t h e  defense .  ( R .  1478, 1484 ) .  Arguments by 

counse l  were made. ( R .  1491) . 



A f t e r  i n s t r u c t i o n  by t h e  Court ,  t h e  j u ry  d e l i b e r a t e d ,  

t hen  adv i sed  t h e  Court  by a v o t e  of  9 t o  3 t h a t  t h e  ju ry  recom- 

mended t h e  impos i t i on  of  t h e  dea th  p e n a l t y  upon t h e  Defendant.  

( R .  1524) .  

The j u ry  was p o l l e d  t h r e e  t i m e s  due t o  confus ion ,  t o  

determine i f  it was t h e i r  v e r d i c t .  (R.  1524-1530). 

The defense  moved t o  s t r i k e  t h e  adv i so ry  v e r d i c t  s i n c e  

a j u r o r  s t a t e d  s h e  abs t a ined .  ( R .  1532) .  The Motion was denied.  

(R .  1532) .  

Sentencing was scheduled f o r  September 11, 1986. (R .  

1535) .  The defense  r eques t ed  a de t e rmina t ion  of  competence p r i o r  

t o  proceeding f u r t h e r .  (R.  1537) .  The Court  found t h e  Defendant 

competent t o  be  sen tenced .  (R. 1539) .  A Motion f o r  Judgment of  

A c q u i t t a l  was made and denied.  (R.  1539-1541). 

The S t a t e d  c a l l e d  no w i t n e s s e s .  (R.  1541) .  The defense  

c a l l e d  D r .  D o r i t a  Marina, c l i n i c a l  p sycho log i s t  s p e c i a l i z i n g  i n  

f o r e n s i c  psychology (stipulated by t h e  S t a t e  t o  be  an e x p e r t )  a s  i t s  

f i r s t  w i tnes s .  (R .  1542-1543). She found upon examining khe 

Defendant t h a t  h e  s u f f e r s  from a s c h i z o i d  p e r s o n a l i t y  d i s o r d e r  and 

a paranoid  p e r s o n a l i t y  d i s o r d e r ,  c o n d i t i o n s  t h a t  e x i s t  every day of 

h i s  l i f e .  (R.  1543) .  The Defendant is  s u f f e r i n g  from mental  i l l n e s s  

and has  f o r  a  long p e r i o d  of  t i m e .  (R.  1541) .  

D r .  Anas t a s io  C a s t i e l l o ,  M .  D . ,  was once a g a i n  c a l l e d  by 

t h e  de fense  a s  an  e x p e r t  and s o  accep ted .  (R.  1544) .  D r .  C a s t i e l l o  

t e s t i f i e d  h e  h a s  examined t h e  Defendant t h r e e  t i m e s  and concluded 

he  s u f f e r s  from schizophrenia  paranoid  type.  (R.  1543) . The Defen- 

d a n t  s u f f e r s  from a major mental  d i s o r d e r ,  t h e  cause  o f  which i s  

unknown. ( R .  1545) .  The Defendant r e q u i r e s  t r ea tmen t  f o r  t h i s  ill- 



n e s s .  ( R .  1546 ) .  H e  h a s  m o s t  l i k e l y  had t h i s  c o n d i t i o n  a l l  o f  

h i s l i f e .  (R.  1546 ) .  

D r .  Rorman Reichenberg ,  Ph. D . ,  was c a l l e d  by t h e  de- 

f en se .  (R .  1547) . H e  examined t h e  Defendant  t w i c e ,  performed a  

f u l l  series o f  p s y c h o l o g i c a l  tests and d iagnosed  t h e  Defendant  a s  

a  c h r o n i c  pa r ano id  s c h i z o p h r e n i c .  (R.  1547 ) .  Pa rano id  sch izo-  

p h r e n i a  r e s u l t s  i n  i n t e r p r e t i n g  t h e  environment a cco rd ing  t o  

p e r s o n a l ,  a u t i s t i c  needs r a t h e r  t han  r e a l i t y .  (R.  1548) . The D e -  

f endan t  i s  a  s e r i o u s l y  d i s t u r b e d  person  who h a s  been ill f o r  a  

l ong  p e r i o d  of t i m e ,  and who i s  i n  need o f  t r e a t m e n t .  (R.  1548- 

1549) . 
D r .  Barry  Mor r i s ,  Ph. D . ,  a c cep t ed  a s  an  e x p e r t ,  was 

c a l l e d  by t h e  de f ense .  ( R .  1549) . H i s  o p i n i o n  i s  t h a t  t h e  Defen- 

a d a n t  s u f f e r s  from s c h i z o i d  p e r s o n a l i t y  and pa r ano id  p e r s o n a l i t y  

w i t h  an  i n d i c a t i o n  o f  unde r ly ing  s ch i zoph ren i a .  (R.  1550 ) .  I t  i s  

l ongs t and ing .  ( R .  1550) . 
The d e f e n s e  c a l l e d  a  number o f  o t h e r  w i t n e s s e s  and t h e  

Defendant  h i m s e l f .  (R .  1552-1587) . 
The Cour t  found t h e  fo l l owing  a g g r a v a t i n g  f a c t o r s :  

1. The Defendant  was p r e v i o u s l y  c o n v i c t e d  o f  a  f e l o n y  

i n v o l v i n g  t h e  u se  o r  t h r e a t  o f  v i o l e n c e  t o  t h e  pe rson .  (R.  1610) . 
2. The Defendant  committeda c a p i t a l  f e l ony  w h i l e  en- 

gaged i n  t h e  commission o f  o r  a n  a t t e m p t  t o  commit a  robbery ,  r a p e ,  

e tc .  ( R .  1611 ) .  

3 .  That  t h e  c a p i t a l  f e l o n y  was e s p e c i a l l y  h e i n o u s ,  a t r o -  

c i o u s  and c r u e l .  (R.  1612) . 
The Cour t  found one m i t i g a t i n g  c i rcumstance .  ( R .  1615) . 



The Court  sen tenced  t h e  Defendant t o  dea th .  (R .  1619) . Counsel 

was appointed f o r  purpose of appea l .  A t imely  Not ice  of Appeal 

was f i l e d .  This  Appeal fo l lows ,  



SUMMARY OF THE ARGUMENT 

The Appe l l an t  h a s  r a i s e d  numerous i s s u e s  on appea l ,  b u t  

wishes  t o  stress t h o s e  i s s u e s  covered i n  t h i s  Summary o f  t h e  Argu- 

ment w i t h o u t  wa iv ing  t h e  o t h e r  p o i n t s  on appea l .  

The v o i r  d i r e  was f a t a l l y  t a i n t e d .  F i v e  j u r o r s  w e r e  

p r o p e r l y  cha l l enged  f o r  c ause  by t h e  de f ense ,  b u t  t h e  t r i a l  c o u r t  

r e f u s e d  t o  excuse  t h o s e  j u r o r s  f o r  cause ,  f o r c i n g  t h e  Defendant  

t o  use  h i s  peremptory c h a l l e n g e s .  The Defendant  used a l l  o f  h i s  

a l l o t t e d  peremptory c h a l l e n g e s  and r eques t ed  more, which was de- 

n i e d .  Of t h o s e  f i v e  p r o s p e c t i v e  j u r o r s  cha l l enged  by t h e  de f ense ,  

one  i n d i c a t e d  by r a i s i n g  h i s  hand t h a t  t h e  on ly  p e n a l t y  f o r  f i r s t  

degree  murder s h o u l d  b e  d e a t h ,  and t h a t  "we" shou ld  n o t  have  t o  

"pay" f o r  o t h e r s '  m i s t akes .  Another  p r o s p e c t i v e  j u r o r  adv i s ed  

a t h e  c o u r t  t h a t  h e  would probably  n o t  f o l l ow  t h e  c o u r t ' s  i n s t r u c -  

t i o n s  on i n s a n i t y  due t o  h i s  concern  o v e r  whether  t h e  Defendant  

would b e  r e l e a s e d  i n  t h e  f u t u r e  i f  found t o  be i n s a n e .  A t h i r d  

p r o s p e c t i v e  j u r o r  i n d i c a t e d  t h a t  h e  t o o  h a s  t r o u b l e  w i t h  t h e  de- 

f e n s e  o f  i n s a n i t y .  Two o t h e r  p r o s p e c t i v e  j u r o r s  t o l d  t h e  c o u r t  

t hey  would n o t  b e  a t t e n t i v e  due t o  t h e i r  b u s i n e s s e s .  One s t a t e d  

t h a t  j u ry  duty  would cause  him t o  go b roke .  The o t h e r  w a s  s i n g l e d  

o u t ,  badgered a t  l e n g t h  by t h e  t r i a l  judge ( o u t  o f  t h e  p r e sence  

of  t h e  o t h e r  j u r o r s ) ,  and t o l d  by t h e  judge t h a t  t h e  t r i a l  cou ld  

n o t  p o s s i b l y  l a s t  more t han  a  week (which it d i d )  , t h e  j u r o r  

f i n a l l y  t a c i t l y  a g r e e i n g  t o  remain, on ly  t o  become t h e  foreman o f  

t h e  j u ry ,  when t h e  de f ense  had exhaus ted  i t s  peremptory c h a l l e n g e s  

and were den ied  more. These j u r o r s  had o p i n i o n s  o f  such a  f i x e d  



and s e t t l e d  n a t u r e  t h a t  they  would n o t  r e a d i l y  y i e l d  t o  t h e  

evidence,  and t h r e e  of  them would c e r t a i n l y  have n o t  even con- 

s i d e r e d  an i n s a n i t y  defense  even when i n s t r u c t e d  by t h e  Court .  

The Defendant i s  e n t i t l e d  n o t  only  t o  have a  jury  com- 

p r i s e d  of persons  who w i l l  fo l low t h e  Cour t ' s  i n s t r u c t i o n s  on 

l e g a l  de fenses ,  b u t  is  a l s o  e n t i t l e d  t o  have t h e  jury  i n s t r u c t e d  

on h i s  de fenses  i n  a  manner which i s  n o t  mis leading.  I n  t h e  

c a s e  a t  b a r ,  t h e  jury  was i n s t r u c t e d  on excusab le  homicide a s  a  

defense .  However, t h e  manner i n  which t h e  i n s t r u c t i o n  was r ead  

by t h e  Court  i n d i c a t e d  t o  t h e  ju ry  t h a t  i n  o r d e r  t o  f i n d  t h e  de- 

f e n s e  of  excusab le  homicide, t h e  j u ry  would have t o  have found 

t h r e e  t h i n g s ,  when i n  a c t u a l i t y  any one of  t h e  t h r e e  a l o n e  would 

b e  s u f f i c i e n t  t o  e s t a b l i s h  t h e  defense .  The i n s t r u c t i o n  should  

have been r e a d  w i th  t h e  word, "or"  between each element.  I n s t e a d ,  

t h e  Court  was s i l e n t  between each e lement  which was confus ing  and 

mis leading.  

Also r a i s e d  i n  A p p e l l a n t ' s  I n i t i a l  B r i e f  i s  an i s s u e  of  

f i r s t  impress ion i n  F l o r i d a ;  t h e  a d m i s s i b i l i t y  o f  p o l i c e  "911" 

t a p e  record ings .  Th is  Court  h a s  n o t  determined whether such record-  

i n g s  a r e  admis s ib l e  i n  F l o r i d a ,  and i f  admis s ib l e ,  what p r e d i c a t e  

must be  l a i d  p r i o r  t o  t h e  admission of  such evidence.  

Throughout t h e  t r i a l  t h e r e  were i n s t a n c e s  o f  p r o s e c u t o r i a l  

misconduct,  t h e  most p r e j u d i c i a l  conduct  be ing  t h a t  of t h e  prose- 

c u t o r  c a l l i n g  t h e  defense  a t t o r n e y  " u n e t h i c a l "  and "unpro fe s s iona l "  

i n  f r o n t  of t h e  j u ry ,  a f t e r  t h e  defense  a t t o r n e y  o b j e c t e d  t o  t h e  

p rosecu to r  only  r ead ing  a  p o r t i o n  of a  w i t n e s s e s '  conc lus ions  on 

a  s u b j e c t ,  r a t h e r  than t h e  e n t i r e  conc lus ion .  The Defendant ' s  

- 20 - 



Motion f o r  M i s t r i a l  shou ld  have been g r a n t e d  a t  t h a t  p o i n t  i n  

t i m e .  A d d i t i o n a l l y ,  t h e  S t a t e  by m i s r e p r e s e n t i n g  i t s  r ea sons ,  

caused a s e x u a l  b a t t e r y  c a s e  t o  go t o  t r i a l  p r i o r  t o  t h e  c a s e  

a t  b a r ,  r e s u l t i n g  i n  a " p r i o r "  c o n v i c t i o n  and an agg rava t i ng  

c i rcumstance  f o r  t h i s  c a s e .  The p r o s e c u t o r ,  accord ing  t o  t h e  

defense  a t t o r n e y  who t e s t i f i e d  under o a t h ,  d i s c u s s e d  a p l e a  t o  

second degree  murder p r i o r  t o  t r i a l  and engaged i n  v i n d i c t i v e -  

n e s s  i n  s eek ing  t h e  dea th  p e n a l t y  t h e r e a f t e r .  The p r o s e c u t o r  

den ied  t h i s .  However, t h e  p r o s e c u t o r  a l s o  den ied  t h a t  a  p l e a  

t o  f i r s t  degree  murder and l i f e  had  been o f f e r e d ,  and t h i s  o f f e r  

appears  i n  b l ack  and w h i t e  i n  t h i s  Record. 

The cumula t ive ,  shocking,  gruesome posed photos  of  t h e  

deceased on a t a b l e  i n  t h e  medical  examiner ' s  o f f i c e  i n  such a 

p o s i t i o n  a s  t o  exagge ra t e  t h e  wound, t o g e t h e r  w i t h  t h e  r e s u l t s  

of  medical  t he r apy  (an  i n c i s i o n  between h e r  b r e a s t s )  v i s i b l e  

w e r e  i r r e l e v a n t  and immater ia l  and any p r o b a t i v e  v a l u e  was ou t -  

weighed by t h e i r  p r e j u d i c i a l  e f f e c t .  

The remaining i s s u e s  shou ld  a l s o  b e  c a r e f u l l y  cons ide red  

by t h i s  Honorable Cour t ,  a s  they  a l l  c o n t r i b u t e d  t o  t h e  De fendan t ' s  

c o n v i c t i o n  and s en t ence  of dea th  and r e s u l t e d  i n  t h e  Defendan t ' s  

d e p r i v a t i o n  of  a  f a i r  and i m p a r t i a l  t r i a l .  



THE TRIAL COURT ERRED BY ITS 
REFUSAL TO EXCUSE CERTAIN JURORS 
FOR CAUSE AND TO GRANT THE DE- 
FENDANT ADDITIONAL PEREMPTORY 
CHALLANGES, THEREBY ABRIDGING 
THE DEFENDANT'S RIGHT TO PER- 
EMPTORY CHALLENGES. 

S e c t i o n  913.03 (10) F l o r i d a  S t a t u t e s  (1970) ~ r o v i d e s :  

A c h a l l e n g e  f o r  c ause  t o  an i n d i v i -  
d u a l  j u r o r  may b e  made on ly  on t h e  
fo l l owing  grounds : 

(10) The j u r o r  h a s  a  s t a t e  of  mind 
r e g a r d i n g  t h e  de fendan t ,  t h e  c a s e ,  
t h e  pe r son  a l l e g e d  t o  have  been  
i n j u r e d  by t h e  o f f e n s e  charged,  o r  
t h e  pe r son  on whose compla in t  t h e  
p r o s e c u t i o n  was i n s t i t u t e d  t h a t  w i l l  
p r e v e n t  him from a c t i n g  w i t h  impar- 
t i a l i t y ,  b u t  t h e  fo rmat ion  o f  an  
op in ion  o r  impress ion  r e g a r d i n g  t h e  
g u i l t  o r  innocence  of  t h e  de fendan t  
s h a l l  n o t  b e  a  s u f f i c i e n t  ground f o r  
c h a l l e n g e  t o  a  j u r o r  i f  h e  d e c l a r e s  
and t h e  c o u r t  de te rmines  t h a t  h e  can 
r ende r  an  i m p a r t i a l  v e r d i c t  a cco rd ing  
t o  t h e  ev idence .  

The de f ense  c h a l l e n g e d  f i v e  j u r o r s  f o r  c ause  which t h e  

Cour t  den ied ,  and r e q u e s t e d  a d d i t i o n a l  peremptory c h a l l e n g e s  a s  a  

r e s u l t  of  hav ing  t o  use  peremptory c h a l l e n g e s  on t h o s e  j u r o r s .  

( R .  641 ) .  Those j u r o r s  were M r .  Mor ( R .  438 ) ,  M r .  Lopez ( R .  4 4 1 ) ,  

M r .  Dolan ( R .  440 ) ,  M r .  Woodruff (R .  6381, and M r .  ~ i ,  who became 

t h e  foreman. (R. 6 5 6 ) .  

A major  p o r t i o n  of  t h e  Defendan t ' s  de f ense  was i n s a n i t y ,  

based  upon t h e  t e s t imony  o f  p s y c h o l o g i s t s  and p s y c h i a t r i s t s  o f f e r e d  

b o t h  by t h e  de f ense ,  and t hen  t h e  S t a t e  ( a  p s y c h i a t r i s t )  i n  re- 

b u t t a l .  ( P l e a s e  see Not ices  o f  I n t e n t  t o  Rely on I n s a n i t y  Defense 

f i l e d  w i t h  Motion t o  Supplement Record on ~ p p e a l ) .  



Summaries o f  t h e  j u r o r s '  v o i r  d i r e  t e s t i m o n y  and be- 

@ l i e f s  fo l low:  

M r .  Mor: M r .  Mor s t a t e d  "I j u s t  t r u s t  p s y c h i a t r i s t s , "  

when asked  i f  h e  h a s  any p a r t i c u l a r  f e e l i n g  a b o u t  a p s y c h o l o g i s t  

as opposed t o  a  p s y c h i a t r i s t .  ( R . .  3 7 1 ) .  H e  ' s t a t e d  h e  b e l i e v e s  

psychology i s  more a p e r s o n ' s  f e e l i n g  t h a n  what  t h e  medica l  r e c o r d  

shows. ( R .  3 7 1 ) .  Mor s t a t e d  h e  h a s  a d i s t r u s t  f o r  p s y c h o l o g i s t s  

because  t h e y  o n l y  d e a l  w i t h  human b e h a v i o r ,  r a t h e r  t h a n  p h y s i c a l  

f a c t o r s  as do p s y c h i a t r i s t s .  ( R .  401-4021 . H e  b e l i e v e s  a psych ia -  

t r is t  would g i v e  a more f i n a l  judgment on i n s a n i t y  and would have 

d i f f i c u l t y  a c c e p t i n g  a p s y c h o l o g i s t  ' s o p i n i o n  a b o u t  i n s a n i t y .  ( R .  

4 0 2 ) .  Mor f u r t h e r  s t a t e d  h e  b e l i e v e s  a p e r s o n  h a s  t o  b e  r e s p o n s i b l e  

f o r  h i s  a c t i o n s .  ( R .  4 0 3 ) .  H e  d i d  s t a te  h e  b e l i e v e s  someone c a n  

b e  l e g a l l y  i n s a n e .  ( R .  403) . When t h e  d e f e n s e  asked  who b e l i e v e s  

t h a t  when a pe r son  i s  g u i l t y  o f  f i r s t  d e g r e e  murder,  t h e  o n l y  pen- 

a l t y  s h o u l d  b e  t h e  d e a t h  p e n a l t y ,  M r .  Mor r a i s e d  h i s  hand.  ( R .  4 2 9 ) .  

Mor s t a t e d  h e  would a l s o  b e  a b l e  t o  c o n s i d e r  a l i f e  s e n t e n c e ,  b u t  

b e l i e v e s  t h a t  s o c i e t y  " d o e s n ' t  have  t o  pay f o r  o t h e r  p e o p l e ' s  m i s -  

t a k e s .  I f  t h e y ' r e  n o t  a l lowed  t o  l i v e  w i t h  u s ,  w e  d o n ' t  have t o  

pay f o r  i t . "  ( R .  431) . H e  a l s o  s t a t e d  t h a t  i f  t h e r e  a r e  no o t h e r  

c o n s i d e r a t i o n s ,  h e ' s  comple te ly  g u i l t y  and t h e  S t a t e  proved every-  

t h i n g ,  d e a t h  would b e  t h e  s e n t e n c e .  (R .  431) . Of c o u r s e ,  M r .  Mor 

s t a t e d ,  he  would c o n s i d e r  a l i f e  s e n t e n c e  and t h e  f a c t o r s .  ( R .  431- 

4 3 2 ) .  

Defense c h a l l e n g e :  The d e f e n s e  moved t o  c h a l l e n g e  M r .  Mor 

f o r  c a u s e  f o r  t h e  f o l l o w i n g  reasons :  (1) H i s  comments t h a t  p e o p l e  

m who commit crimes s h o u l d  b e  h e l d  r e s p o n s i b l e ;  ( 2 )  H i s  immediate 



b e l i e f  t h a t  f i r s t  degree  murder always r e q u i r e s  t h e  dea th  p e n a l t y ;  

( 3 )  H i s  p r e j u d i c e  towards p s y c h o l o g i s t s  and p s y c h i a t r i s t s ,  a l l  

would p r o h i b i t  him from be ing  a f a i r  and i m p a r t i a l  j u r o r .  (R.  438 ) .  

Cause was den ied .  (R.  438) . Peremptory used.  (R .  438) . 

M r . :  Does n o t  t h i n k  psychology i s  an e x a c t  s c i e n c e .  

(R .  374) .  Thinks t h e  i n s a n i t y  de fense  i s  overused.  (R .  377) .  

Was concerned t h a t  e v a l u a t i o n  would b e  a f t e r  t h e  o f f e n s e  took p l a c e .  

( R .  406) .  Be l i eves  anyone who t a k e s  a n o t h e r ' s  l i f e  i s  a b i t  i n s a n e  

and premedi ta ted .  ( R .  406) . Lopez does n o t  see "how you cou ld  l e t  

somebody o f f  because  o f  t h a t  f a c t o r . "  (R.  407) .  Even though Lopez 

b e l i e v e s  somebody can b e  l e g a l l y  i n sane ,  h e  does n o t  b e l i e v e  some- 

body shou ld  b e  s e t  f r e e  because  o f  it. ( R .  407 ) .  When t o l d  t h a t  

whether  a  l e g a l l y  i n s a n e  person  goes t o  j a i l  o r  t o  a  h o s p i t a l  i s  n o t  

Lopez 's  concern ,  Lopez i n i t i a l l y  s a i d  t h a t  t h i s  concern  would n o t  

i n t e r f e r e  w i t h  h i s  decision-making.  (R.  408) . H e  t hen  admi t t ed  h e  

would b e  t h i n k i n g  about  whether  t h e  person  would b e  g e t t i n g  o u t  i n  

t h e  f u t u r e  and t h a t  concern  would probably  p r e v e n t  him from follow- 

i n g  t h e  C o u r t ' s  i n s t r u c t i o n s  on i n s a n i t y .  (R .  408) . 
Chal lenge by defense :  Lopez does n o t  b e l i e v e  i n  t h e  insan-  

i t y  de fense .  (R.  4 4 1 )  . Lopez s a i d  they  should  n o t  be  a l lowed t o  

l i v e  because  o f  t h e  i n s a n i t y  defense .  (R.  4 4 1 ) .  H e  was n o t  s a t i s -  

f i e d  w i t h  t h e  i n s a n i t y  defense .  (R .  44.1)  . Chal lenge f o r  cause  

was denied.  ( R .  4 4 1 ) .  Peremptory used.  (R .  4 4 1 ) .  

M r .  Dolan: Has an  ext remely  low r e g a r d  f o r  t h e  a b i l i t i e s  

o f  p s y c h i a t r i s t s a n d  p s y c h o l o g i s t s .  ( R .  367) . The p r o f e s s i o n  i s  i n  

i t s  in fancy .  (R .  368) .  Has l i t t l e  r e s p e c t  f o r  t h e  p r o f e s s i o n .  

( R .  369 ) .  Agrees w i t h  Lopez t h a t  i n s a n i t y  i s  an overused defense .  



(R .  377 ) .  Does n o t  t h i n k  p sycho log i s t s  and p s y c h i a t r i s t s  a r e  

very  good a t  what they a r e  t r y i n g  t o  do. (R.  399) .  H e  would n o t  

p re judge  t h e  w i tnes se s  because  of h i s  views "anymore t han  humanly 

p o s s i b l e . "  (R .  400) .  H e  does n o t  b e l i e v e  h i s  mind is  c lo sed .  

( R .  400) .  

-by Dolan has  a  low r ega rd  f o r  psychol-  

o g i s t s ,  does n o t  r e s p e c t  them and t h e  Court  should  look behind 

t h e  s u b s t a n t i v e  responses  t o  see t h a t  Dolan does n o t  b e l i e v e  psy- 

c h o l o g i s t s  and p s y c h i a t r i s t s  when they t a k e  t h e  s t a n d  and t h e  

de fense  i s  i n s a n i t y .  ( R .  440) .  Chal lenge f o r  cause  denied.  ( R .  440) .  

Peremptory used.  (R .  440) . 
M r .  Woodruff: T e s t i f i e d  t h a t  h i s  b u s i n e s s  would p reven t  

him from g i v i n g  f u l l  a t t e n t i o n  t o  the case, and he  would "be broke ."  

( R .  4 2 1 - 4 2 2 ,  576) .  

• C-by Challenged on b a s i s  t h a t  i f  t h e  

t r i a l  went through t h e  fo l lowing  week, h e  would go broke.  (R .  44.2). 

The defense  l a t e r  had t o  use  a  peremptory cha l l enge  on M r .  Woodruff. 

M r .  Y i :  (foreman of  t h e  j u ry )  . S t a t e d  he  i s  t h e  s o l e  

agen t  o f  a  company and t h e  b u s i n e s s  cannot  run w i thou t  him. ( R .  576) . 
F u r t h e r ,  h e  exp la ined  i n  g r e a t  d e t a i l  t o  t h e  Cour t ,  t h a t  h e  i s  a  

c e r t i f i e d  g e n e r a l  c o n t r a c t o r  who i s  l e g a l l y  r e q u i r e d  t o  p h y s i c a l l y  

s u p e r v i s e  h i s  p r o j e c t s  ( f o r  pe rmi t s )  . ( R .  655) . A s  a  r e s u l t  of 

be ing  i n  Court  t h e  day b e f o r e ,  h e  had t o  s t o p  two p r o j e c t s ,  c o s t i n g  

him a  tremendous sum of  money. ( R .  6 5 5 ) .  Y i  was l a t e  coming back 

t o  Court  t h e  day b e f o r e  a s  a  r e s u l t  o f  work. (R.  660) .  

The Court  t hen  examined M r .  Y i  a l one ,  e x p l a i n i n g  t h e  



schedu le .  (R.  660 ) .  The Cour t  and Y i  had an e x t e n s i v e  d i a l o g u e  

a wherein  t h e  Cour t  t o l d  M r .  Y i  h i s  p resence  on t h e  j u ry  was r e a l l y  

impor t an t ,  and t h a t  t h e r e  would n o t  b e  any damage t o  him by " j u s t  

t h r e e  s t r a i g h t  days.  W e  w i l l  b e  through by Wednesday." (R.  662.) 

The Judge a s s u r e d  M r .  Y i  t h e r e  was "no way" t h e  t r i a l  c o u l d  c a r r y  

on more t han  a  week. ( R .  662) . Y i  s a i d  t h a t  would t hen  n o t  b e  a  

problem. ( R .  662) . Thi s  d i a logue  o c c u r r e d  d u r i n g  t h e  v o i r  d i r e  

on Thursday,  J u l y  24, 1986. (R. 662 ) .  I n  f a c t ,  t h e  t r i a l  com-  

menced on Monday, J u l y  28, 1986 and was n o t  concluded u n t i l  Thurs- 

day,  J u l y  31, 1986, a t  which t i m e  t h e  ju ry  r e t i r e d  t o  c o n s i d e r  

t h e i r  v e r d i c t  on t h e  g u i l t  phase .  ( R .  1634-1646) . The j u ry  was 

s e q u e s t e r e d  o v e r n i g h t  u n t i l  F r i d a y ,  August 1, 1986 a t  8:00 A. M. 

. 1646) . The j u ry  r e t u r n e d  i t s  v e r d i c t  of  g u i l t  on August 1, 

1986 and recommended t h e  dea th  p e n a l t y  on t h a t  d a t e .  (R.  1647, 

1649) . The t r i a l  l a s t e d  b o t h  beyond "Wednesday" and l o n g e r  t han  

a  week. 

Cha l lenge  by de fense :  M r .  Y i ' s  r e l u c t a n c e  t o  s e r v e  due 

t o  b u s i n e s s  concerns .  ( R .  6 3 8 ) .  Cha l l enge  f o r  c a u s e  den ied .  

( R .  6  38) . Defense r e q u e s t s  a d d i t i o n a l  peremptory c h a l l e n g e s  which 

t h e  Cour t  den ied .  ( R .  642, 656, 657, 6 5 8 ) .  The de f ense  had used 

a l l  t e n  peremptory c h a l l e n g e s  and M r .  Y i  was s t i l l  on t h e  pane l .  

( R .  641) . The Cour t  was concerned abou t  M r .  Y i  and a t  one p o i n t  

s t a t e d ,  "I can excuse  him f o r  c ause . "  ( R .  6 5 6 ) .  The de f ense  t hen  

argued t o  t h e  Cour t  t h a t  M r .  Woodruff shou ld  a l s o  have been s t r i c k e n  

f o r  c ause  f o r  b u s i n e s s  r e a sons ,  o r  t h a t  t h e  de f ense  shou ld  b e  g r an t -  

ed  an a d d i t i o n a l  peremptory cha l l enge .  ( R .  6 5 6 ) .  The Cour t  t h e n  

dec ided  t o  excuse  M r .  Y i  f o r  c ause ,  and t o  change t h e  de f ense  



peremptory cha l lenge  on M r .  Woodruff t o  a  cause cha l l enge  a l s o .  

(R .  657) .  The Judge then changed h i s  mind again a f t e r  t h e  coe rc ive  

d ia logue  w i t h  M r .  Y i .  ( R .  659-662) . 
On J u l y  31, 1986, t h e  t r i a l  Court  expla ined  t o  t h e  jury 

they would be  seques te red  overn ight .  (R .  1294) . A t  t h a t  t ime,  

t h e  t r i a l  Judge t o l d  t h e  jury n o t  t o  reach a  v e r d i c t  f o r  t h e  sake  

of going back t o  work " l i k e  M r .  Y i  i s  a  busy man a t  work and would 

l i k e  t h a t ,  I d o n ' t  want you t o  do t h a t . "  (R .  1295) . The Court  

thought it would be u n f a i r  t o  excuse Woodruff and no t  Y i  f o r  t h e  

same reasons.  (R .  658 ) .  The S t a t e  even expressed concern t h a t  

"with t h i s  man ( Y i )  you could s e e  he was r e a l l y  beginning t o  choke 

t o  tremendous l o s s  of money" c r e a t i n g  a  s t a t e  of mind n o t  conducive 

t o  e i t h e r  s i d e .  (R.  658) .  

The S i x t h  Amendment t o  t h e  C o n s t i t u t i o n  of t h e  United S t a t e s  

and A r t i c l e  I ,  Sec t ion  22 of t h e  C o n s t i t u t i o n  of t h e  S t a t e  of F lo r ida  

guarantee  t h e  r i g h t  t o  a  jury t r i a l  t o  one accused of crime. F l a .  R. 

C r .  P. 3.350(a) g ives  one accused of a  c a p i t a l  o f f e n s e  t h e  r i g h t  t o  

e x e r c i s e  t e n  peremptory cha l l anges .  By r e f u s i n g  t o  g r a n t  Defendant ' s  

motions t o  cha l l enge  t h e  f i v e  j u r o r s  named h e r e i n  f o r  cause ,  pursu- 

a n t  t o  Sec t ion  913.0 3  ( 1 0 )  , t h e  t r i a l  Judge abr idged Defendant ' s  

r i g h t  t o  peremptory cha l lenges  by reducing t h e  number a v a i l a b l e  t o  

him. H i l l  v. S t a t e ,  477 So. 2d 553 (F la .  19851, reh  den 1985. 

A l l  f i v e  j u r o r s  e x h i b i t e d  r e a l  doubt a s  t o  t h e i r  sense  of 

f a i r n e s s  and mental i n t e g r i t y .  They e x h i b i t e d  symptoms of having 

formed opin ions  of such a  f i x e d  and s e t t l e d  n a t u r e  " a s  n o t  r e a d i l y  

t o  y i e l d  t o  t h e  evidence."  H i l l ,  a t  page 556; Ol ive  v. S t a t e ,  

F l a .  2 0 3 ,  206, 15 So. 925, 926 (F la .  1894) .  



T h i s  Cour t  h a s  h e l d  t h a t  t h e  q u e s t i o n  of  a  c h a l l e n g e d  

j u r o r ' s  competency i s  a  mixed q u e s t i o n  of  law and f a c t  which 

s h o u l d  n o t  b e  d i s t u r b e d  u n l e s s  t h e  e r r o r  i s  m a n i f e s t .  ( H i l l ,  a t  

page 556.)  I n  t h e  c a s e  a t  b a r ,  t h e  e r r o r  was overwhelmingly 

m a n i f e s t .  

The H i l l  c a s e  was r e v e r s e d  due t o  a  j u r o r ' s  precon- 

c e i v e d  n o t i o n  t h a t  t h e  d e a t h  p e n a l t y  s h o u l d  b e  imposed i n  a l l  

c a s e s  where anyone s h o o t s  anyone. H i l l ,  a t  555. T h i s  Cour t  

r e v e r s e d  t h e  d e a t h  s e n t e n c e  n o t w i t h s t a n d i n g  t h e  j u r o r ' s  s t a t e -  

ment upon p rodd ing ,  t h a t  h e ' s  " n o t  s a y i n g  i n  a l l  c a s e s . "  - i d ,  555. 

I n  r e v e r s i n g  H i l l ,  t h i s  Cour t  n o t e d  i t s  p r i o r  d e c i s i o n  

i n  S i n g e r  v.  S t a t e ,  109 So. 2d 7   la. 1959) t h a t  t h e :  

. . . s t a t e m e n t  of  a  j u r o r  t h a t  h e  can  
r e a d i l y  r e n d e r  a  v e r d i c t  a c c o r d i n g  t o  t h e  
e v i d e n c e ,  n o t w i t h s t a n d i n g  a n  o p i n i o n  e n t e r -  
t a i n e d ,  w i l l  n o t  r e n d e r  him competent  i f  i t  
o t h e r w i s e  a p p e a r s  t h a t  h i s  formed o p i n i o n  i s  
o f  such  a  f i x e d  and s e t t l e d  n a t u r e  a s  n o t  
r e a d i l y  t o  y i e l d  t o  t h e  ev idence .  - i d ,  a t  22. 

J u r o r  Mor, e v e n t u a l l y  excused by t h e  u s e  o f  a  d e f e n s e  pe r -  

emptory c h a l l e n g e ,  r a i s e d  h i s  hand i n  agreement  w i t h  t h e  a s s e r t i o n  

t h a t  a l l  f i r s t  d e g r e e  murders  d e s e r v e  t h e  d e a t h  p e n a l t y .  (R.  4 2 9 ) .  

H e  i n d i c a t e d  v e r y  s t r o n g l y  t h a t  s o c i e t y  s h o u l d  n o t  have  t o  pay f o r  

t h e  m i s t a k e s  of  o t h e r s  and t h a t  i f  p u t  t o  d e a t h ,  "we d o n ' t  have t o  

pay f o r  it." ( R .  431) .  These s t r o n g  s t a t e m e n t s  p r i o r  t o  Mor 's  

a s s e r t i o n  t h a t  h e  would c o n s i d e r  a  l i f e  s e n t e n c e  a s  w e l l ,  c a s t  

s e v e r e  doub t  on h i s  a b i l i t y  t o  b e  i m p a r t i a l .  See Johnson v .  Rey- 

n o l d s ,  97 F l a .  591, 598, 1 2 1  So. 793, 796 ( F l a .  1 9 2 9 ) .  I f  h i s  

s t e a d f a s t  views on t h e  d e a t h  p e n a l t y  somehow d i d  n o t  c a s t  doubt  o n  

h i s  competence t o  s e r v e ,  t h e n  c e r t a i n l y  h i s  views on psychology 



would. H e  i n d i c a t e d  h e  d i s t r u s t s p s y c h o l o g i s t s ,  which is  impor- 

t a n t  s i n c e  t h e  de f ense  c a l l e d  same. F u r t h e r ,  he  s t a t e d  he  would 

b e l i e v e  a  p s y c h i a t r i s t  o v e r  a  p s y c h o l o g i s t ,  which i s  a l s o  impor- 

t a n t  s i n c e  t h e  S t a t e  c a l l e d  D r .  J a s low (M. D . )  i n  r e b u t t a l  t o  

t h e  de f ense  p s y c h o l o g i s t s  and p s y c h i a t r i s t .  Th i s  venireman had 

a  " f i x e d  op in ion"  a s  d e f i n e d  i n  S inge r  by t h i s  Cour t .  

Venireman Lopez was e q u a l l y ,  i f  n o t  more s o ,  n o t  pos- 

s e s s e d  o f  a  s t a t e  o f  mind which would e n a b l e  him t o  r e t u r n  a 

v e r d i c t  a cco rd ing  t o  t h e  ev idence  and law. Lopez made it c l e a r  

t h a t  he  cou ld  n o t  fo l low t h e  law a s  it r e l a t e s  t o  an  i n s a n i t y  

de fense .  H e  admi t t ed  t h a t  h i s  f e a r  o f  t h e  pe rson  b e i n g  s e t  f r e e  

on t h a t  de f ense  would i n t e r f e r e  w i t h  h i s  a b i l i t y  t o  fo l low t h e  

C o u r t ' s  i n s t r u c t i o n s  on i n s a n i t y .  ( R .  408 ) .  Again, t h e  de f ense  

was f o r c e d  t o  use  a  peremptory c h a l l e n g e  on Lopez. (R .  440 ) .  

Although j u r o r  Dolan d i d  n o t  b e l i e v e  h i s  mind was c l o s e d ,  

h i s  comments, much a long  t h e  same l i n e s  a s  t h o s e  o f  Lopez, g i v e  

him away. H e  s t a t e d  he  would n o t  p r e judge  t h e  w i t n e s s e s  any more 

t h a n  i s  humanly p o s s i b l e .  (R .  400) . A peremptory c h a l l e n g e  was 

used by t h e  de f ense  on Dolan a s  w e l l .  

A s  t o  Woodruff and Y i ,  t h e  de f ense  was p l aced  i n  an unten- 

a b l e  p o s i t i o n .  A t  one p o i n t ,  t h e  t r i a l  Judge was going t o  excuse  

b o t h  o f  them f o r  c ause  due t o  t h e i r  concern  o v e r  work. (R .  656 ) .  

Y i  was l a t e r  coe r ced  by t h e  Cour t  i n t o  submiss ion,  promised a  

t r i a l  n o t  l onge r  t han  one week, and on ly  " t h r e e  s t r a i g h t  days"  f o r  

him t o  b e  p r e s e n t .  (R .  6 6 2 ) .  H e  demonst ra ted  through h i s  answers 

t h a t  h i s  b u s i n e s s  would c r e a t e  such a  s t a t e  o f  mind and concern  

f o r  t i m e  t h a t  h e  c o u l d  n o t  b e  a  f a i r  and i m p a r t i a l  j u r o r .  



M r .  Y i  was f o r c e d  t o  s e r v e  l onge r  t h a n  promised,  and 

f o r  a  l onge r  p e r i o d  o f  t i m e  t h a n  h e  t o l d  t h e  Cour t  h e  cou ld  s e r v e .  

The de f ense  each  t i m e  r e q u e s t e d  c h a l l e n g e s  f o r  c ause  

and was f o r c e d  t o  u se  peremptory c h a l l e n g e s  u n t i l  t h ey  r a n  o u t ,  

w i t h  M r .  Y i  becoming t h e  foreman, a s  a  r e s u l t .  

Such e r r o r  can n o t  b e  ha rmless  because  it ab r idged  t h e  

Defendan t ' s  r i g h t  t o  peremptory c h a l l e n g e s  ( c u t t i n g  them i n  h a l f ) .  

Th i s  Cour t  h e l d  i n  H i l l  a t  page 556 t h a t  it i s  r e v e r s i b l e  e r r o r  

f o r  a  c o u r t  t o  f o r c e  a  p a r t y  t o  u se  peremptory c h a l l e n g e s  on 

pe rsons  who shou ld  have been excused f o r  cause ,  p rov ided  t h e  p a r t y  

t h e r e a f t e r  e x h a u s t s  a l l  o f  h i s  peremptory c h a l l e n g e s  and an  addi-  

t i o n a l  c h a l l e n g e  i s  sought  and den ied .  See S inge r ;  Leon v .  S t a t e ,  

396 So. 2d 203 ( F l a .  3d DCA, 1981) . 
The judgment and s en t ence  shou ld  b e  r e v e r s e d  and t h e  

cause  remanded f o r  a  new t r i a l .  



THE MISLEADING J U R Y  INSTRUCTION 
ON EXCUSABLE HOMICIDE DEPRIVED 
DEFENDANT OF DUE PROCESS AND A 
FAIR TRIAL,  AS GUARANTEED BY THE 
FIFTH AND FOURTEENTH AMENDMENTS 
TO THE CONSTITUTION OF THE U N I T E D  
STATES, AND ARTICLE I ,  SECTION 9 ,  
OF THE CONSTITUTION OF THE STATE 
OF FLORIDA. 

The t r i a l  Cour t  e r r e d  by g i v i n g  a con fus ing  and mislead- 

i n g  excusab le  homicide i n s t r u t i o n  t o  t h e  ju ry .  

The i n s t r u c t i o n  which was r e a d  by t h e  Cour t  s t a t e d ,  i n  

p e r t i n e n t  p a r t ,  a s  fo l lows :  

"An i s s u e  i n  t h i s  c a s e  i s  whether t h e  k i l l i n g  
o f  B i r d i e  J e n k i n s  was excusab le .  

The k i l l i n g  o f  a human b e i n g  i s  excusab l e  i f  
committed by a c c i d e n t  o r  m i s fo r tune .  

I n  o r d e r  t o  f i n d  t h e  k i l l i n g  was committed by 
a c c i d e n t  and mi s fo r tune ,  you must f i n d  t h e  
defendan t  was: 

One, doing a l awfu l  a c t  by l awfu l  means and w i t h  
u s u a l  c a r e ,  and a c t i n g  w i thou t  any unlawful  i n t e n t .  

Two, i n  t h e  h e a t  o f  pa s s ion  b rought  on by a sudden 
provoca t ion  s u f f i c i e n t  t o  produce i n  t h e  mind of  
an o r d i n a r y  person t h e  h i g h e s t  degree  of  anger ,  
r age  o r  resen tment  t h a t  i s  s o  i n t e n s e  a s  t o  over-  
come t h e  use  of  o r d i n a r y  judgment, the reby  render-  
i n g  a normal person i ncapab l e  of  r e f l e c t i o n .  

Three ,  engaged i n  sudden combat. . . ." (R.  1817, 1382 ) .  

The i n s t r u c t i o n  a s  r ead  by t h e  t r i a l  Cour t  t o  t h e  j u ry  

was r ead  i n  a c o n j u n c t i v e  manner, r a t h e r  t han  t h e  d i s j u n c t i v e  form 

a s  p rov ided  i n  t h e  s t a n d a r d  j u ry  i n s t r u c t i o n ,  and S e c t i o n  782.03 3 

782.03 Excusable Homicide. - Homicide i s  excusab l e  when committed 
by a c c i d e n t  and mi s fo r tune  i n  doing any l awfu l  a c t  by l awfu l  means 
w i t h  u s u a l  o r d i n a r y  c a u t i o n ,  and w i thou t  any unlawful  i n t e n t ,  o r  by 
a c c i d e n t  and mi s fo r tune  i n  t h e  h e a t  o f  pa s s ion  upon any s u d d e n a n d  
s u f f i c i e n t  p rovoca t ion ,  o r  upon a sudden combat, w i t h o u t  any danger- 
ous  weapon be ing  used a n d n o t  done i n  a c r u e l  o r  unusual  manner. 



F l a .  S t a t .  (1983) . The t r i a l  Judge d i d  n o t  u se  t h e  d i s j u n c t i v e  " o r "  - -  

• between each s e p a r a t e  de fense  a s  r e q u i r e d  by t h e  s t a n d a r d  j u ry  i n -  

s t r u c t i o n s  and S e c t i o n  782.03. 

The Th i rd  D i s t r i c t  Cour t  of  Appeal r e c e n t l y  determined 

t h i s  ve ry  i s s u e  i n  Parker  v. S t a t e ,  495 So. 2d 1203 ( F l a .  3d DCA, 

19 86) -- cer t  den i n  F l o r i d a  Supreme Cour t  Case No. 69,664 (February 

13 ,  1987 ) .  I n  Pa rke r ,  a s  h e r e ,  t h e  t r i a l  Cour t  r e ad  t h e  excusab le  

homicide i n s t r u c t i o n  w i t h o u t  t h e  word " o r "  between t h e  s e p a r a t e  

de f ense s ,  "one,  two, o r  t h r e e . "  The Th i rd  D i s t r i c t  Cour t  of Appeal - 

h e l d  a t  page 1205, t h a t  such an e r r o r  may n o t  be  cons ide red  harm- 

less where t h e  i n s t r u c t i o n  g iven  by t h e  Cour t  l e d  t h e  j u ry  t o  be- 

l i e v e  t h a t  t h r e e  e lements  w e r e  r e q u i r e d  f o r  Defendan t ' s  l e g a l  de fense  

r a t h e r  t han  on ly  one.  

The Cour t ,  i n  Pa rke r  he ld :  

The t r i a l  t r a n s c r i p t  r e f l e c t s  t h a t  t h e  i n s t r u c -  
t i o n  c o n t a i n i n g  t h e  t h r e e  e lements  p e r t a i n i n g  t o  
excusab l e  homicide,  a s  r ead  by t h e  c o u r t  t o  t h e  
j u r y ,  omi t t ed  t h e  word "or"  between t h e  t h r e e  
e lements .  The s t a n d a r d  j u ry  i n s t r u c t i o n  on 
excusab le  homicide s t a t e s :  Give 1, 2 ,  o r  3 ,  a s  
a p p l i c a b l e .  (Emphasis s u p p l i e d )  . Thi s  i n s t r u c t i o n  
shou ld  have c l e a r l y  s t a t e d  t h a t  S e c t i o n  782.03, 
~ l o r i d a  S t a t u t e s  (1983) 3,  pe rmi t s  a  de fendan t  t o  
r e l y  upon proof of  on ly  one of  t h e  t h r e e  c r i t e r i a  
of  t h e  S t a t u t e .  Colon v. S t a t e ,  430 So. 2d 965,  
966 ( F l a .  2d DCA, 1983) . - i d  a t  1205-1206. 

There was no o b j e c t i o n  t o  t h e  i n s t r u c t i o n  i n  t h e  c a s e  a t  

b a r ,  however t h i s  e r r o r  cannot  be  cons ide red  harmless  where t h e  

i n s t r u c t i o n  which was g iven  l e d  t h e  j u ry  t o  b e l i e v e  t h a t  t h r e e  

e lements  w e r e  r e q u i r e d  f o r  t h e  Defendan t ' s  l e g a l  de f ense ,  r a t h e r  

than  on ly  one. I n  Parker  it was no t ed  t h a t  t h e  C o u r t ' s  f i n a l  

i n s t r u c t i o n  t o  t h e  j u ry  was a p t  t o  be  d e c i s i v e  and t h e  i n s t r u c t i o n  



on t h e  i s s u e  was equ ivoca l ,  con fus ing ,  and may have mi s l ed  t h e  

j u ry .  See a l s o  B l i t c h  v. S t a t e ,  427 So. 2d 785, 787 ( F l a .  2d DCA, 

1983 ) .  

I n  Pa rke r ,  t h e  Cour t  r e f u s e d  t o  app ly  t h e  ha rmless  e r r o r  

r u l e ,  s t a t i n g  a t  page 1206: 

The e r roneous  i n s t r u c t i o n  p l aced  a p p e l l a n t  
i n  a  d i sadvan tageous  p o s i t i o n  and canno t  b e  
cons ide r ed  ha rmless  e r r o r .  Colon v.  S t a t e ,  
430 So. 2d a t  966. 

Likewise ,  t h e  F i r s t  D i s t r i c t  Cour t  o f  Appeal h a s  r e f u s e d  

t o  app ly  t h e  ha rmle s s  e r r o r  s t a n d a r d  t o  t h e  g i v i n g  o f :  

. . . con fus ing  and mi s l ead ing  i n s t r u c t i o n s  
where t h e  ev idence  i s  c o n f l i c t i n g ,  con fus ing ,  
and s u s c e p t i b l e  t o  i n t e r p r e t a t i o n s  f a v o r a b l e  
a s  w e l l  a s  adve r se  t o  t h e  accused,  depending 
e n t i r e l y  on t h e  j u r y ' s  e v a l u a t i o n  and determin-  
a t i o n  o f  i t s  l e g a l  e f f e c t .  Brown v.  S t a t e ,  462 
So. 2d 840, 843 ( F l a .  1st DCA, 1 9 8 5 ) .  

T h i s  Cour t  h a s  h e l d  t h e  f a i l u r e  t o  comple te ly  i n s t r u c t  

t h e  j u r y  on a l l  e s s e n t i a l  e l ements  o f  t h e  crime charged t o  b e  funda- 

menta l  e r r o r ,  n o t  r e q u i r i n g  an o b j e c t i o n  a t  t r i a l .  F r a n k l i n  v.  

S t a t e ,  403 So. 2d 975, 976 ( F l a .  1981) r e h  den 1981. I t  i s  t h e  du ty  

of  t h e  Cour t  t o  i n s t r u c t  on each  and every  e s s e n t i a l  e lement  of  t h e  

crime charged.  C r o f t  v.  S t a t e ,  117 F l a .  832, 158 So. 454, 455 ( F l a . )  

Th i s  Cour t  a l s o  r ecogn i zed  t h e  d u t y  o f  t h e  t r i a l  Cour t  t o  

instruct t h e  j u r y  on t h e  law a p p l i c a b l e  t o  t h e  t h e o r y  of  de f ense  where 

t h e r e  i s  ev idence  i n t r o d u c e d  i n  s u p p o r t  t h e r e o f ,  i n  Motley v.  S t a t e ,  

155 F l a .  545, 20 So. 2d 798, 800 ( F l a .  1945) ; Palmes v.  S t a t e ,  397 

So. 2d 648, 652 ( F l a .  1981) r e h  den 1981. See a l s o  Rodriguez v. 

S t a t e ,  396 So. 2d 798 ( F l a .  3d DCA, 1981) ; Bagley v. S t a t e ,  119 So. 



• I n  the Motley c a s e ,  t h e  t r i a l  Cour t  i n s t r u c t e d  t h e  j u r y  

on s e l f - d e f e n s e ,  t h e n  upon r e q u e s t  o f  d e f e n s e  c o u n s e l  added a  

f u r t h e r  c h a r g e  which t h i s  Cour t  h e l d  t o  b e  m i s l e a d i n g  and ha rmfu l .  

I d .  a t  page 800. - 

T h i s  Cour t  h e l d ,  a t  page 800: 

W e  w i l l  n o t  d i s p o s e  of  t h i s  c a s e  under  
t h e  h a r m l e s s  e r r o r  s t a t u t e .  There  i s  
much a t  s t a k e  and t h e  r i g h t  o f  a  t r i a l  by 
j u r y  con templa ted  t r i a l  by due c o u r s e  o f  
law. See S e c t i o n  12 ,  D e c l a r a t i o n  o f  R i g h t s ,  
F l o r i d a  C o n s t i t u t i o n .  

T h i s  Cour t  n o t e d  the C r i m e  P rocedure  A c t ,  Sec.  920.05 

F. S. ' 4 1  F.S.A. which d i r e c t e d  t h e  g r a n t i n g  o f  a  new t r i a l  where 

t h e  j u r y  was m i s d i r e c t e d  on t h e  law. F l a .  R .  C r .  P.  3.600 ( 7 )  now 

i n  e f f e c t  i s  t o  t h e  same e f f e c t ,  p r o v i d i n g  f o r  a  new t r i a l  where 

a t h e  j u r y  i s  e r r o n e o u s l y  i n s t r u c t e d  on a  m a t t e r  o f  law. 

I n  Motley,  a s  i n  t h e  c a s e  a t  b a r ,  t h e  Cour t  d i d  n o t  f a i l  

o r  n e g l e c t  t o  c h a r g e  on some phase  o f  t h e  e v i d e n c e  which would p l a c e  

t h e  burden on t h e  d e f e n d a n t  t o  r e q u e s t  a  more comple te  c h a r g e ;  

r a t h e r ,  t h e  c h a r g e  goes  t o  t h e  e s s e n c e  and e n t i r e t y  o f  t h e  d e f e n s e .  

I d .  a t  page 800. - 

The t r i a l  Cour t  o b v i o u s l y  b e l i e v e d  t h e r e  was e v i d e n c e  t o  

s u p p o r t  an  i n s t r u c t i o n  on e x c u s a b l e  homicide o r  t h e  C o u r t  would n o t  

have  i n s t r u c t e d  t h e  j u r y  on same. (R.  1817, 1 3 8 2 ) .  The D e f e n d a n t ' s  

s t a t e m e n t ,  i n t r o d u c e d  i n t o  e v i d e n c e  a t  t r i a l  o v e r  d e f e n s e  o b j e c t i o n ,  

d e s c r i b e s  h i s  f e a r  t h a t  t h e  deceased  was go ing  t o  g rab  a  k n i f e ;  

t h e  deceased  h a v i n g  s e x  w i t h  t h e  Defendant  and t e l l i n g  him t o  " b e  

r o u g h ; "  and a  s t r u g g l e  ensu ing .  (R.  1777, 1781-1782).  The Defen- 



d a n t  f u r t h e r  a l l e g e d l y  t o l d  p o l i c e  t h a t  h e  d i d  n o t  mean t o  harm 

t h e  deceased,  merely  s c a r e  h e r .  (R. 1785) .  

Under t h e s e  f a c t s ,  i f  t aken  a s  t r u e ,  t h e  i n s t r u c t i o n  on 

excusab l e  homicide a s  a  d e f e n s e ,  a s  r e a d  t o  t h e  j u r y ,  p rov ided  t h e  

Defendant  w i t h  no l e g a l  de f ense ,  as t h e  j u ry  might  f i n d  ( i f  they 

b e l i e v e d  a l l  t h r e e  e lements  were nece s sa ry  a s  i n s t r u c t e d ,  t h a t  even 

though t h e  Defendant  was suddenly  provoked - o r  engaged i n  sudden 

combat, t h a t  h e  was n o t  engaged i n  a  l a w f u l  a c t  by l a w f u l  means, 

e tc .  

The i n s t r u c t i o n  a s  g iven  i n  t h e  c a s e  a t  b a r  was s o  f a t a l l y  

d e f e c t i v e  a s  t o  d e p r i v e  t h e  Defendant  o f  a  j u r y  i n s t r u c t i o n  on h i s  

de f ense .  S a i d  f a t a l l y  f lawed i n s t r u c t i o n  dep r ived  t h e  Defendant  

of  p rope r  c o n s i d e r a t i o n  by a  j u ry  ( i n  e f f e c t  a  d e n i a l  of  t h e  r i g h t  

t o  a  j u ry  t r i a l  i n  v i o l a t i o n  of  t h e  S i x t h  Amendment t o  t h e  Cons t i -  

t u t i o n  of  t h e  Uni ted  S t a t e s  and A r t i c l e  I ,  S e c t i o n  22, o f  t h e  Con- 

s t i t u t i o n  o f  t h e  S t a t e  of  F l o r i d a  D e c l a r a t i o n  o f  R i g h t s ) .  The 

Defendant  was f u r t h e r  dep r ived  of  due p r o c e s s  and a  f a i r  and impar- 

t i a l  t r i a l  a s  guaran teed  t o  him by t h e  F i f t h  and Fou r t een th  Amend- 

ments t o  t h e  C o n s t i t u t i o n  of  t h e  Uni ted  S t a t e s  and A r t i c l e  1, Sec- 

t i o n  9 ,  o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  F l o r i d a .  

F i n a l l y ,  i t  would b e  a h i g h l y  u n j u s t  r e s u l t  i f  M r .  P a rke r  

r e c e i v e d  a  new t r i a l  due t o  t h e  Th i rd  D i s t r i c t  Cour t  of  Appea l ' s  

r e v e r s a l  on t h e  i d e n t i c a l  j u ry  i n s t r u c t i o n  w i t h  o b j e c t i o n  by h i s  

a t t o r n e y ,  when M r .  Moore ha s  been s en t enced  t o  dea th  w i t h  t h e  same 

f a u l t y  i n s t r u c t i o n .  

Th i s  c a s e  shou ld  b e  r e v e r s e d  and remanded f o r  a  new t r i a l .  



THE TRIAL COURT ERRED BY THE 
ADMISSION OF RANK HEARSAY I N  
THE FORM OF AN ALLEGED "DYING 
DECLARATION" AND A " 9 1 1  POLICE 
TAPE RECORDING" THEREBY DEPRIV- 
I N G  THE DEFENDANT OF A FAIR AND 
IMPARTIAL TRIAL, AND HIS RIGHT 
OF CONFRONTATION AS GUARANTEED 
UNDER THE UNITED STATES CONSTI- 
TUTION AND THE FLORIDA CONSTITU- 
TION. 

A t  t r i a l ,  t h e  paramedic,  Regina Berger ,  who responded t o  

t h e  home of t h e  deceased,  was p e r m i t t e d  t o  t e s t i f y  ove r  de f ense  

o b j e c t i o n  t h a t  t h e  deceased responded t o  q u e s t i o n s  Berger asked 

and t o l d  Berger t h a t  "A1 Gardner" " 'did t h i s "  t o  h e r .  (R .  922) . 
Berger  t e s t i f i e d  t h a t  due t o  newspaper p u b l i c i t y ,  she  had mistaken- 

l y  t o l d  lawyers  i n  a  p r i o r  d e p o s i t i o n  t h a t  "A1 t h e  gardner"  was - 
what t h e  deceased s a i d .  ( R .  932,  936 836-8381. The deceased ' s  • t h r o a t  was c u t .  ( R .  920 ) .  Berger thought  t h e  woman would l i v e  

b u t  d i d  n o t  b e l i e v e  t h e  woman thought  s h e  would l i v e .  ( R .  840 ) .  

Berger  t o l d  D e t .  Buhrmaster t h a t  t h e  name g iven  t o  h e r  by t h e  

deceased was e i t h e r  A 1  Gardner o r  A 1  Gordon. ( R .  1034) . She ex- 

p i r e d  ove r  t h r e e  and one-half  hours  l a te r .  (R.  9 9 9 ) .  

Also  admi t t ed  a t  t r i a l  over  de f ense  o b j e c t i o n ,  was a 911  

t a p e ,  wherein  t h e  deceased a l l e g e d l y  c a l l e d  f o r  h e l p  and s t a t e d  

" H e  c u t  my t h r o a t "  which w a s  d i f f i c u l t  t o  h e a r  c l e a r l y .  (R.  956) . 
Berger s t a t e d  t h a t  t h e  raspy  v o i c e  on t h e  t a p e  sounded l i k e  t h e  

deceased ' s  b u t  s h e  w a s  n o t  s u r e  it was d e f i n i t e l y  t h e  woman's 

vo i ce .  (R .  955 ) .  

Both t h e  tes t imony by Berger  and t h e  9 1 1  t a p e  r eco rd ing  

a r e  hearsay  as de f ined  by S e c t i o n  90.801 (1) (c)  F l o r i d a  S t a t u t e s ,  

(19811, a s  they  c o n s t i t u t e  s t a t e m e n t s  o t h e r  t han  one made by t h e  



d e c l a r a n t  w h i l e  t e s t i f y i n g  a t  t r i a l ,  o f f e r e d  t o  prove t h e  t r u t h  

o f  t h e  m a t t e r  a s s e r t e d .  

The S t a t e  o f f e r e d  the tes t imony of Berger a s  a  dying 

d e c l a r a t i o n ,  an excep t ion  t o  t h e  hea r say  r u l e  pu r suan t  t o  Sec- 

t i o n  90.804 ( 2 )  ( b )  F l o r i d a  S t a t u t e s ,  (19 81) . The 9  11 reco rd ing  

was o f f e r e d  a s  a  "bus ine s s  r eco rd"  excep t ion  t o  t h e  hea r say  

r u l e  pu r suan t  t o  S e c t i o n  90.803 (61, F l o r i d a  S t a t u t e s ,  (1981) . 
Whether a  dying d e c l a r a t i o n  shou ld  b e  admi t t ed  i n t o  

ev idence  i s  a  mixed q u e s t i o n  o f  law and f a c t ,  which w i l l  n o t  b e  

d i s t u r b e d  u n l e s s  c l e a r l y  e r roneous .  T e f f e t e l l e r  v. S t a t e ,  439 

So. 2d 840, 843 ( F l a .  1983) r eh .  den. 1983. I n  t h e  c a s e  a t  b a r ,  

t h e  admiss ion was c l e a r l y  e r roneous .  

F i r s t ,  Regina B e r g e r ' s  two d i f f e r e n t  names show t h e  

i n h e r e n t  u n r e l i a b i l i t y  o f  t h e  hea r say .  Gardner and Gordon a r e  two 

very  d i f f e r e n t  names. Berger  admi t t ed  s h e  w a s  confused by news- 

@ paper  accounts .  (R .  1034) . Thi s  Cour t  h a s  r e f u s e d  t o  admit  a  

dying d e c l a r a t i o n  where t h e r e  i s  c o n t r a d i c t o r y  ev idence  a s  t h e r e  

i s  i n  t h e  c a s e  a t  b a r .  See G r i m e s  v. S t a t e ,  64 So. 2d 920 (F l a .  

1953 ) .  

Secondly,  a p rope r  p r e d i c a t e  f o r  t h e  i n t r o d u c t i o n  o f  t h e  

dying d e c l a r a t i o n  was n o t  made. Unl ike  t h e  deceased i n  Tef fe -  

t e l l e r  v.  S t a t e ,  who commented, "Oh God, I ' m  go ing , "  t h e  deceased 

i n  t h e  c a s e  a t  b a r  was c a l l i n g  f o r  h e l p .  There was i n s u f f i c i e n t  

ev idence  i n  t h e  c a s e  a t  b a r  t o  e s t a b l i s h  t h a t  B i r d i e  J e n k i n s  was 

aware o f  h e r  dying c o n d i t i o n  and a c t u a l l y  b e l i e v e d  s h e  was dying.  

A d d i t i o n a l l y ,  u n l i k e  T e f f e t e l l e r ,  t h e r e  was no tes t imony from 

a t t e n d i n g  phys i c i ans  t h a t  t e r m i n a l  p a t i e n t s  a r e  aware o f  t h e i r  

impending dea th .  

a 



The tes t imony  by D r .  Gray, t h e  a s s i s t a n t  medica l  examiner,  

t h a t  he  b e l i e v e d  t h a t  t h e  in.j.u:r.ies would l e a d  the v i c t i m  t o  be- 

l i e v e  s h e  shou ld  d i e ,  was o b j e c t e d  t o  and shou ld  n o t  have  been 

admi t t ed  a s  a p r e d i c a t e .  ( R .  8 1 7 ) .  The fo l l owing  occur red :  

Q. (By t h e  S t a t e )  : Doctor ,  i s  t h e r e  any th ing  
abou t  t h e s e  i n j u r i e s  which would 
l e a d  t h e  v i c t i m  t o  b e l i e v e  t h a t  
s h e  shou ld  d i e  o r  s u r v i v e ?  

M r .  Smith: Ob jec t i on  t o  t h e  s p e c u l a t i v e  n a t u r e  
o f  t h e  q u e s t i o n .  

M r .  Sakin:  Judge,  he  is r e n d e r i n g  an op in ion .  

The Cour t :  Tha t  i s  a  l i t t l e  b i t  o u t  o f  h i s  ex- 
p e r t i s e .  L e t  m e  t h i n k  abou t  it f o r  
a  moment. 

Can I h e a r  t h e  q u e s t i o n ?  Read back 
t h e  q u e s t i o n .  

(Thereupon, t h e  q u e s t i o n  r e f e r r e d  t o  was r e a d  back 
by t h e  r e p o r t e r  a s  above r e c o r d e d ) .  

The Cour t :  A r e  you q u a l i f i e d  t o  answer t h a t  q u e s t i o n ,  
doc to r ?  Y e s  o r  no. 

The Witness:  I b e l i e v e  s o ,  yes .  

The Cour t :  Ove r ru l e  t h e  o b j e c t i o n .  

M r .  Smith: I ' m  go ing  t o  o b j e c t .  I t ' s  c a l l i n g  f o r  
him t o  b e  a  mind r e a d e r .  

The Cour t :  I unders tand  your  o b j e c t i o n .  (R .  817-818) . 

The d o c t o r  t h e n  t e s t i f i e d  f u r t h e r  t h a t  due t o  t h e  amount o f  

b lood ,  p a i n  and n o i s e s  made when t r y i n g  t o  speak ,  t h e  deceased 

would have reason  t o  b e l i e v e  t h a t  t h e  i n j u r y  i s  ve ry  s e r i o u s  i f  

n o t  l e t h a l .  (R.  818 ) .  

A s  i n  T e f f e t e l l e r ,  i n  t h e  c a s e  of  Higginbotham v. S t a t e ,  

19 So. 2d 829 (F l a .  1 9 4 4 ) ,  r eh .  den. 1944,  t h e  deceased a l s o  ex- 

p r e s s e d  no hope o f  r ecovery .  



The absence  o f  a l l  hope o f  r ecovery  and t h e  a p p r e c i a t i o n  

by t h e  d e c l a r a n t  o f  h i s / h e r  imminent and i n e v i t a b l e  d e a t h ,  i s  a  

p r e l i m i n a r y  f o u n d a t i o n  which must a lways  b e  l a i d  t o  make t h e  

d e c l a r a t i o n  a d m i s s i b l e .  T i l lman  V .  S t a t e ,  4 4  So. 2d 644 ( F l a .  

en  Banc 1950) r e h .  den. 1950; M i l l s  v .  S t a t e ,  264 So. 2d 71 ( F l a .  

1st DCA, 1 9 7 2 ) .  

I n  t h e  c a s e  a t  b a r ,  t h e  p r e d i c a t e  was i n s u f f i c i e n t  f o r  

t h e  admiss ion  o f  t h e  a c c u s a t i o n  by t h e  deceased  o f  t h e  Defendant  

a s  t h e  c u l p r i t ,  h i g h l y  p r e j u d i c i a l  t e s t imony .  

The 9 1 1  t a p e  r e c o r d i n g  and i t s  a d m i s s i b i l i t y  i n t o  e v i -  

dence  i s  a  c a s e  o f  f i r s t  i m p r e s s i o n  i n  F l o r i d a .  The S t a t e  s o u g h t  

t o  i n t r o d u c e  t h e  9 1 1  p o l i c e  t a p e  under t h e  b u s i n e s s  r e c o r d  excep- 

t i o n  t o  t h e  h e a r s a y  r u l e  c o n t a i n e d  i n  S e c t i o n  9 0 . 8 0 3 ( 6 ) ,  F l o r i d a  

S t a t u t e s  (19 81) which p r o v i d e s  : 

( 6 )  Records of  r e g u l a r l y  conducted  b u s i n e s s  
a c t i v i t y .  - 

( a )  A memorandum, r e p o r t ,  r e c o r d ,  o r  d a t a  compila- 
t i o n ,  i n  any form, o f  a c t s ,  e v e n t s ,  c o n d i t i o n s ,  
o p i n i o n ,  o r  d i a g n o s i s ,  made a t  o r  n e a r  t h e  t i m e  
b y ,  o r  from i n f o r m a t i o n  t r a n s m i t t e d  by ,  a  pe r son  
w i t h  knowledge, i f  k e p t  i n  t h e  c o u r s e  o f  a  reg-  
u l a r l y  conducted  b u s i n e s s  a c t i v i t y  and i f  it was 
t h e  r e g u l a r  p r a c t i c e  o f  t h a t  b u s i n e s s  a c t i v i t y  t o  
make such  memorandum, r e p o r t ,  r e c o r d ,  o r  d a t a  
c o m p i l a t i o n ,  a l l  a s  shown by t h e  t e s t imony  o f  t h e  
c u s t o d i a n  o r  o t h e r  q u a l i f i e d  w i t n e s s ,  u n l e s s  t h e  
s o u r c e s  o f  i n f o r m a t i o n  o r  o t h e r  c i r c u m s t a n c e s  
show l a c k  o f  t r u s t w o r t h i n e s s .  The t e r m  " b u s i n e s s "  
a s  used  i n  t h i s  p a r a g r a p h  i n c l u d e s  a  b u s i n e s s ,  
i n s t i t u t i o n ,  a s s o c i a t i o n ,  p r o f e s s i o n ,  o c c u p a t i o n ,  
and c a l l i n g  o f  e v e r y  k i n d ,  whether  o r  n o t  conducted  
f o r  p r o f i t .  

A t  t h e  t i m e  t h e  S t a t e  s o u g h t  t o  i n t r o d u c e  t h e  t a p e ,  t h e  

d e f e n s e  o b j e c t e d ,  s t a t i n g  t h e  t a p e  was i r r e l e v a n t  a s  it does n o t  

a prove  a  m a t e r i a l  f a c t ;  t h a t  it was n o t  a  p r o p e r  b u s i n e s s  r e c o r d ;  



one o f  t h e  p r o v i d e r s  o f  t h e  i n fo rma t ion  i s  somebody n o t  i nvo lved  

a i n  t h e  r e g u l a r  c o u r s e  o f  t h e  b u s i n e s s ,  and it i s  n o t  a  b u s i n e s s  

r e c o r d .  ( R .  943) . The de f ense  f u r t h e r  no t ed  t h a t  t h e  v o i c e  on 

t h e  t a p e  i s  u n i d e n t i f i e d  t o  t h e  Cour t ,  p o l i c e  depar tment  and t h e  

c u s t o d i a n  o f  t h e  r e c o r d s .  ( R .  9  4 4 )  . 
The v o i c e  on t h e  t a p e  was l a t e r  " s o r t  o f "  i d e n t i f i e d  by 

paramedic Regina Berger  who t e s t i f i e d  t h a t  t h e  v o i c e  sounded l i k e  

t h e  deceased,  b u t  Berger  was n o t  s u r e  t h e  v o i c e  was d e f i n i t e l y  

h e r s .  ( R .  9 5 5 ) .  The de f ense  renewed t h e  o b j e c t i o n s .  ( R .  9 5 4 ) .  

The t a p e  was admi t t ed  ove r  o b j e c t i o n  a s  E x h i b i t  24. ( R .  958) . 
A c a s e  which d i s cus se s '  a  phone c a l l  t o  t h e  p o l i c e  by an 

u n i d e n t i f i e d  c a l l e r  and which ho ld s  t e s t imony  abou t  t h e  c a l l  by t h e  

p o l i c e  o f f i c e r  t o  b e  i n a d m i s s i b l e  hea r s ay  i s  Bea t t y  v.  S t a t e ,  486 

a So. 2d 59 ( 4 t h  DCA, 19861, r e h  den 1986. 

There  was no mechanical  t e s t imony  abou t  how t h e  r e c o r d i n g  

d e v i c e  o p e r a t e s .  Gomien v .  S t a t e ,  172 So. 2d 511 ( F l a .  3d DCA, 

1965) r e h  den 1965. A d d i t i o n a l l y ,  where p o r t i o n s  of  a  r e c o r d i n g  

a r e  u n i n t e l l i g i b l e ,  i t  shou ld  n o t  b e  admi t t ed .  C a r t e r  v.  S t a t e ,  
as9  
258 So. 2d 230 ( F l a .  1st DCA, 1 9 7 1 ) ,  cert  den 257 So 2d 260 ( F l a .  

1971) . 
While F l o r i d a  c o u r t s  have  n o t  y e t  had t h e  opporun i ty  t o  

r u l e  on t h e  a d m i s s i b i l i t y  o f  911  p o l i c e  t a p e  r e c o r d i n g s ,  some 

o t h e r  s t a t e s  have .  The t r i a l  judge found t h a t  F l o r i d a  had n o t  

r u l e d  and r e l i e d  upon S t a t e  o f  Washington v. Rupe, 683 P.  2d 571 

(Wash. 1984 e n  Banc).  ( R .  9 5 6 ) .  I n  t h a t  c a s e ,  t h e  911  c a l l  was 

I n  t h e  c a s e  a t  b a r ,  t h e  de fense  moved t o  e x c l u d e  t h e  t e s t imony  of  
Ed Croughwell,  c u s t o d i a n  of  r e c o r d s  f o r  C i t y  o f  Miami Communications 
Cen te r .  (R.  778-783). Croughwell t e s t i f i e d  t h a t  h e  i s  p r i m a r i l y  
r e s p o n s i b l e  f o r  t h e  keep ing  o f  t a p e s .  ( R .  743 ) .  H e  b rough t  a  t a p e  



t h a t  of  a  d i s t r a u g h t  hushand who had j u s t  found h i s  w i f e  l y i n g  i n  

a  pool  o f  h e r  own b lood  and c a l l e d  t h e  p o l i c e .  The t a p e  was ad- 

m i t t e d  du r ing  t h e  t r i a l  because  de fense  counse l  du r ing  opening 

s t a t e m e n t  sugges ted  t h a t  t h e  husband was t h e  person  r e s p o n s i b l e  

f o r  h i s  w i f e ' s  dea th .  The t a p e  was o f f e r e d  by t h e  S t a t e  t o  r e b u t  

t h i s .  Rupe, a t  p. 586. A s  a  r e s u l t ,  t h e  Supreme Cour t  of  Washing- 

t o n  found t h e  t a p e  t o  b e  r e l e v a n t .  However, t h e  Cour t  no ted  t h a t  

t h e  emot iona l  impact  o f  t h e  t a p e  might  have a  p r e j u d i c i a l  impact  

on t h e  p e n a l t y  phase and t h e r e f o r e  a t  t h e  new s e n t e n c i n g  h e a r i n g ,  

t h e  t a p e  shou ld  n o t  b e  p layed.  Rupe, a t  p. 586. I t  shou ld  b e  

no ted  t h a t  inRupe t h e r e  was no q u e s t i o n  o f  t h e  i d e n t i t y  of  t h e  

v o i c e  on t h e  t ape .  Due t o  t h e  fo rego ing ,  t h a t  c a s e  i s  f a c t u a l l y  

very  d i s t i n g u i s h a b l e  from t h e  c a s e  a t  b a r .  

I n  t h e  c a s e  a t  b a r ,  any i d e n t i f i c a t i o n  o f  t h e  v o i c e  on t h e  

t a p e  was unduly s u g g e s t i v e  and p r e j u d i c i a l  where t h e  w i t n e s s  i d e n t i -  

f y i n g  t h e  v o i c e  was unsure  of  t h e  i d e n t i f i c a t i o n .  The t a p e  was n o t  

b e i n g  o f f e r e d  t o  r e b u t  any th ing  r a i s e d  by t h e  de fense ,  no r  was i t  

r e l e v a n t  t o  any i s s u e  a t  t r i a l .  I ts  s o l e  purpose was t o  in f lame 

t h e  j u ry  . 
r eco rd ing  i n t o  Cour t .  (R .  743-744). Each t a p e  c o n t a i n s  25 hou r s  
o f  r eco rd ing .  (R.  744) .  H e  took t h e  mas te r  t a p e  and reduced i t  t o  
a  s m a l l e r  t ape .  (R.  745) .  The t a p e  was main ta ined  du r ing  t h e  Miami 
P o l i c e  Depar tment ' s  r e g u l a r  cou r se  of  b u s i n e s s .  ( R .  746) .  Croughwell 
i s  n o t  aware o f  any d e l e t i o n s  o r  a d d i t i o n s  t o  t h e  t a p e .  (R.  783) .  
The c a l l  came i n  a t  6:34 and 3 seconds i n  t h e  morning. (R.  783) .  
H e  d i d  n o t  t e s t i f y ,  however, a s  t o  t h e  accuracy  of  t h e  o r i g i n a l  
r e co rd ing  a s  i n  t h e  o t h e r  o u t  o f  s t a t e  c a s e s .  See a l s o  Golden v. 
P o r t e r f i e l d ,  429  So. 2d 45 (F l a .  1st DCA, 1983) .  When t h e  t a p e  
was p layed  f o r  t h e  paramedic Berger ,  she  t e s t i f i e d  t h a t  t h e  vo i ce  
on t h e  t a p e  sounded l i k e  B i r d i e  J e n k i n s '  v o i c e  b u t  t h a t  s h e  does n o t  
know i f  it was d e f i n i t e l y  h e r s .  (R.  955 ) .  The de fense  o b j e c t e d ,  
s t a t i n g  t h a t  p l a y i n g  t h e  t a p e  was l i k e  conduc t ing  a  l i ne -up  w i t h  
on ly  one person ,  h i g h l y  s u g g e s t i v e  and improper.  (R .  945-9551 . 



Other  s t a t e s  have r e q u i r e d  p rope r  founda t i ons  p r i o r  t o  

t h e  i n t r o d u c t i o n  o f  a  911  t a p e  which i n c l u d e  a  " p a r t y "  t a  t h e  

conve r sa t i on  t e s t i f y i n g  t o  t h e  accuracy of  t h e  r eco rd ing .  I n  

People  v. Johnson,  461 N .  E .  2d 585 (111. App. 1 D i s t . ,  1984) r eh  

den 1984, an a p p e l l a t e  c o u r t  i n  I l l i n o i s  p e r m i t t e d  t h e  i n t roduc -  

t i o n  of 911 t a p e s  where t h e  d i s p a t c h e r s  who answered t h e  c a l l s  

and w e r e  " p a r t i e s "  t a  t h e  conve r sa t i on  t e s t i f i e d  ta  t h e  accuracy 

of  t h e  r eco rd ings .  I t  was h e l d  t h a t  t h e  d i s p a t c h e r s '  tes t imony 

se rved  t o  i d e n t i f y  t h e  vo i ce s .  Th is  was n o t  done i n  t h e  c a s e  a t  

b a r .  The o p e r a t o r  answering t h e  t e lephone  never  t e s t i f i e d  a t  

t r i a l  a s  t o  t h e  accuracy  of  t h e  c a l l .  A l l  Croughwell cou ld  tes- 

t i f y  t o  was t h a t  h e  made an a l l e g e d l y  a c c u r a t e  r ep roduc t i on  of 

a  l a r g e r  t a p e  whose accuracy was n o t  a u t h e n t i c a t e d  by tes t imony 

i n  any manner. See Golden v .  P o r t e r f i e l d ,  429 So. 2d 45 (F l a .  1st 

DCAf 1983) . One of  t h e  o p e r a t o r s  i n  t h e  Johnson c a s e  i d e n t i f i e d  

t h e  d e f e n d a n t ' s  v o i c e  a s  t h a t  o f  t h e  c a l l e r .  This  i s  very  rele- 

van t .  I n  t h e  c a s e  a t  b a r ,  t h e  defendan t  was n o t  invo lved  i n  t h e  

c a l l  i n  any manner. 

An a p p e l l a t e  c o u r t  i n  Washington r e f u s e d  t o  pe rmi t  t h e  

admiss ion o f  a  911  t a p e ,  f i n d i n g  t h a t  i t s  admiss ion v i o l a t e d  t h e  

d e f e n d a n t ' s  r i g h t  under t h e  S i x t h  Amendment t o  t h e  Uni ted  S t a t e s  

C o n s t i t u t i o n  t o  c o n f r o n t  w i t n e s s e s .  S t a t e  v. Ross,  714 P. 2d 703, 

707 (Wash. App. 1986) .5 

I n  t h a t  c a s e ,  a  shoo t ing  occu r r ed  a t  t h e  E l l i s  household when 
E l l i s  t o l d  t h e  defendan t  s h e  d i d  n o t  know h e r  s i s te r ' s  whereabouts.  
E l l i s  c a l l e d  911 and i d e n t i f i e d  t h e  defendan t  a s  t h e  man who f i r e d  
t h e  s h o t s .  E l l i s  d i d  n o t  t e s t i f y  a t  t r i a l ,  though subpoenaed. 
The Cour t  i n  Ross no t ed  t h a t  t h e  911  t a p e  was b e i n g  o f f e r e d  t o  
prove t h e  t r u t h  of  E l l i s '  s t a t emen t s .  I n  Washington, a p p a r e n t l y ,  i n  



F i n a l l y ,  i n  Michigan,  a 9 1 1  t a p e  was a d m i t t e d  a t  t r i a l  

and approved i n  t h e  a p p e l l a t e  c o u r t .  However, i n  Peop le  v. S l a t o n ,  

354 N.  W. 2d 326 (Mich. App. 1 9 8 4 ) ,  t h e  f a c t s  w e r e  s t r o n g e r  t h a n  

i n  t h e  case a t  b a r ,  and t h e r e f o r e  t h e  c a s e  is  d i s t i n g u i s h a b l e .  
6  

The t a p e  i n  t h e  case a t  b a r  s h o u l d  n o t  have  been a d m i t t e d  

as t h e  o p e r a t o r  d i d  n o t  t e s t i f y ;  t h e  v o i c e  w a s  n o t  s u f f i c i e n t l y  

i d e n t i f i e d ;  t h e  c o n t e n t  w a s  i r r e l e v a n t ,  inf lammatory  and p r e j u d i -  

c i a l ;  and i t s  admiss ion  v i o l a t e d  t h e  D e f e n d a n t ' s  r i g h t  o f  c o n f r o n t -  

a t i o n  as g u a r a n t e e d  by t h e  S i x t h  Amendment r i g h t  of  due p r o c e s s  

as g u a r a n t e e d  by t h e  F i f t h  and F o u r t e e n t h  Amendments t o  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n  and v i o l a t e d  t h e  D e c l a r a t i o n  o f  R i g h t s  o f  t h e  

F l o r i d a  C o n s t i t u t i o n .  The case s h o u l d  b e  remanded f o r  a new t r i a l .  

o r d e r  f o r  h e a r s a y  i n  an a l l e g e d  b u s i n e s s  r e c o r d  t o  b e  a d m i s s i b l e ,  
t h e  h e a r s a y  c o n t a i n e d  i n  t h e  b u s i n e s s  r e c o r d  must f a l l  w i t h i n  a n o t h e r  
e x c e p t i o n  t o  t h e  h e a r s a y  r u l e ,  as w e l l .  R o s s ,  a t  p .  705-706. 

I n  S l a t o n ,  t h e  o p e r a t o r  t e s t i f i e d  s h e  r e c e i v e d  a c a l l  from one M r .  
Trombley t h a t  someone b r o k e  i n t o  h i s  home. The o p e r a t o r  r e q u e s t e d  
p o l i c e  a s s i s t a n c e ,  t h e  phone e v e n t u a l l y  dropped and s h e  h e a r d  two 
v o i c e s  o r d e r i n g  t h e  cal ler  t o  " f r e e z e . "  The p o r t i o n s  o f  t h e  t a p e  
where t h e  o p e r a t o r  spoke t o  h e r  s u p e r v i s o r  were d e l e t e d .  The t a p e  
w a s  a d m i t t e d  as an  e x c i t e d  u t t e r a n c e .  I n  S l a t o n ,  t h e  t a p e  w a s  h e l d  
t o  b e  r e l e v a n t  t o  show t h a t  Trombley ' s  f a t a l  i n j u r i e s  were perpe-  
t r a t e d  by t h e  p e r p e t r a t o r s  of  t h e  b r e a k i n g  and e n t e r i n g .  Also ,  t h e  
t a p e  w a s  found t o  b e  p r o b a t i v e  of  t h e  c r e d i b i l i t y  o f  t h e  d e f e n d a n t ' s  
v e r s i o n  o f  h i s  l i m i t e d  involvement  i n  t h e  i n c i d e n t .  The d e f e n d a n t  
had an a l i b i  which r a i s e d  an  i s s u e  o f  whether  h e  h a d  an o p p o r t u n i t y  
t o  e n t e r  t h e  r e s i d e n c e  unobserved a f t e r  a co-defendant  and a n o t h e r  
had  k i l l e d  Trombley. I n  S l a t o n ,  t h e  t i m e  f a c t o r  w a s  i m p o r t a n t  t o  
d e f e n d a n t ' s  d e f e n s e .  
The case a t  b a r  i s  d i s t i n g u i s h a b l e  i n  t h a t  no  o p e r a t o r  ( p a r t y  t o  
t h e  c o n v e r s a t i o n )  t e s t i f i e d  a t  t r i a l  as i n  S l a t o n .  Also ,  t h e  defen-  
d a n t ' s  c r e d i b i l i t y  w a s  n o t  a t  i s s u e  as h e  d i d  n o t  t e s t i f y  a t  t r i a l  
n o r  p r o v i d e  a l i b i  w i t n e s s e s .  The v o i c e s  o f  t h e  p e r p e t r a t o r s  a c t u a l l y  
w e r e  h e a r d  on t h e  t a p e  i n  S l a t o n .  T h i s  i s  n o t  t r u e  o f  t h e  case a t  
b a r .  The ca l le r  i n  t h e  case a t  b a r  d i d  n o t  i d e n t i f y  h e r s e l f  and made 
no r e f e r e n c e  t o  a b r e a k - i n .  



THE TRIAL COURT ABANDONED ITS DUTY 
TO SCRUPULOUSLY GUARD THE RIGHTS OF 
THE DEFENDANT WHEN IT DENIED DEFEN- 
DANT'S MOTION FOR MISTRIAL AFTER THE 
PROSECUTOR REFERRED TO DEFENSE COUN- 
SEL AS "UNPROFESSIONAL AND UNETHICAL" 
I N  FRONT OF THE J U R Y .  

During t h e  re-cross examina t ion  o f  D r .  C a s t i e l l o  by t h e  

S t a t e ,  t h e  p r o s e c u t o r  r e a d  o n l y  a  p o r t i o n  o f  t h e  d o c t o r ' s  o p i n i o n  

and a s k e d  a  q u e s t i o n  a b o u t  it. (R.  1 2 1 2 ) .  The f o l l o w i n g  t h e n  

o c c u r r e d  i n  f r o n t  o f  t h e  ju ry :  

M r .  Smith: Could w e  have  t h e  p r o s e c u t o r  r e a d  t h e  
e n t i r e  c o n c l u s i o n  i n s t e a d  o f  c u t t i n g  i t  
o f f  i n  t h e  middle?  

M r .  Band: I o b j e c t ,  your  Honor. 

M r .  Smith: H e  is n o t  h a n d l i n g  t h i s  w i t n e s s .  

The Cour t :  Do n o t  i n t e r r u p t .  

M r .  Smith: I have  made o b j e c t i o n s  f o r  o u r  s i d e  f o r  t h e  
e n t i r e  t r i a l .  

M r .  Band: I a m  making a  l e g a l  o b j e c t i o n .  T h a t  i s  it. 

H i s  comment is  u n p r o f e s s i o n a l  and u n e t h i c a l  
and t h a t  is my o b j e c t i o n .  

The Cour t :  A l l  r i g h t .  I b e l i e v e  though h i s  p o s i t i o n  i s  
u n d e r s t a n d a b l e .  I f  t h a t  s t a t e m e n t  is  incom- 
p l e t e  e i t h e r  you r e a d  it or  I w i l l  a l l o w  t h e  
d e f e n s e  t o  r e a d  it. 

M r .  Sak in :  A l l  r i g h t .  

M r .  Smith:  Did t h e  w i t n e s s  l i s t e n  t o  what  t h e  C o u r t  s a i d ?  

M r .  Sakin :  The d o c t o r  i s  c a p a b l e  o f  answer ing  t h e  ques-  
t i o n  h i m s e l f .  I d o n ' t  t h i n k  h e  needs  h e l p  
from M r .  Smith.  

The Cour t :  Read t h e  r es t  o f  t h e  c o n c l u s i o n .  

M r .  Sak in :  "However, u n l e s s  t h o s e  c o n s i d e r a t i o n s  c o u l d  b e  
i n  some way c o r r o b o r a t e d  by o t h e r  means, it 
c e r t a i n l y  c a n n o t  b e  a c c e p t e d  a t  f a c e  v a l u e , "  



b u t  n e v e r t h e l e s s  your  r e p o r t  i n d i c a t e s  
t h a t  h e  w a s  ~ n s a n e ?  

The Witness :  That  i s  c o r r e c t .  

The Cour t :  Lad ies  and gentlemen,  w e  a r e  going t o  
r e c e s s  f o r  t h e  even ing  . . . . (R. 1213 ) .  

T h e r e a f t e r ,  t h e  j u ry  l e f t  and de f ense  counse l  made t h e  

fo l l owing  motion: 

M r .  Smith: I want t o  move f o r  a  m i s t r i a l .  Th i s  u n e t h i c a l  
pe r son  h a s  t h e  ne rve  t o  s ay  i n  f r o n t  o f  a  
j u ry  - - 

The Cour t :  Who a r e  you p o i n t i n g  t o ?  

M r .  Smith: T h i s  pe r son ,  t o  s a y  t h a t  ano the r  lawyer i s  
u n p r o f e s s i o n a l  i n  f r o n t  of  a j u ry .  

Judge,  t h i s  is  a  dea th  c a s e .  Th i s  i s  a  f i r s t  
degree  murder c a s e .  H e  h a s  t h e  ne rve  t o  make 
t h o s e  comments when h i s  p a r t n e r  l e a v e s  o u t  a  
p o r t i o n  of  a  r e p o r t  and tr ies t o  mis lead  t h e  
j ury . 
I am moving f o r  a  m i s t r i a l .  I t h i n k  you 
shou ld  c i te  him and h o l d  him i n  contempt and 
p u t  him i n  j a i l  because  t h a t  i s  where h e  be- 
longs .  

The Cour t :  The s t a t e m e n t  ha s  n o t  e l e v a t e d  t o  t h e  s t a t u s  
of  a  contempt a c t i o n .  

M r .  Smith: I t  is  c o n s i s t e n t  w i t h  h i s  conduct  through 
t h e  e n t i r e  t r i a l .  (R. 1214-15) . 

The t r i a l  Cour t  den ied  t h e  Motion f o r  M i s t r i a l .  (R. 1215 ) .  

The Due P roces s  Clause  of  t h e  F i f t h  'Amendment t o  t h e  Con- 

s t i t u t i o n  o f  t h e  Uni ted  S t a t e s  a s  a p p l i e d  t o  t h e  S t a t e s  through t h e  

Fou r t een th  Amendment t h e r e o f ,  a s  w e l l  a s  A r t i c l e  I ,  S e c t i o n  9 ,  of t h e  

F l o r i d a  C o n s t i t u t i o n ,  gua ran t ee  a  f a i r  and i m p a r t i a l  t r i a l  t o  one 



accused of crime. 

Due process  r e q u i r e s  .a f a i r  t r i a l .  S t a t e  v. S t e e l e ,  

348 So. 2d 398  la. 3d DCA, 1977) .  

Comments which i n t i m a t e  t h a t  a  defense  a t t o r n e y  is  

g u i l t y  of misconduct have been h e l d  by t h i s  Court  t o  b e  harmful 

and p r o h i b i t i v e  of t h e  defendant  r e c e i v i n g  a  f a i r  and i m p a r t i a l  

t r i a l .  Mathews v. S t a t e ,  4 4  So. 2d 664, 670  la. 1950) ; E r l e r  

v. S t a t e ,  2 4 1  So. 2d 2 0 2 ,  203  la. 4th DCA, 1970) ;  Betner v. 

S t a t e ,  123 F l a .  806, 167 So. 685  la. 1936) ;  Tyndal l  v. S t a t e ,  

234 So. 2d 154, 155  la. 4th DCA, 1970) .  

I n  t h e  ca se  a t  b a r ,  t h e  comments made by t h e  prosecu tor  

i n  f r o n t  of t h e  ju ry  depr ived  t h e  Defendant of a  f a i r  t r i a l .  

b h i l e  the a p p e l l a n t  i s  n o t  unmindful of S t a t e  v. Murray, 

443 So. 2d 955 (F l a .  19831, t h e  t r a n s c r i p t  i n  t h e  c a s e  a t  b a r  had 

s o  many e r r o r s  t h a t  reviewing t h e  e n t i r e  record ,  one cannot  say 

t h a t  t h e  p r o s e c u t o r ' s  remarks d i d  no t  c o n t r i b u t e  t o  t h e  Defendant ' s  

conv ic t ion .  Looking a t  t h e  r eco rd  a s  a  whole, evidence cannot  be  

overwhelming when t h e r e  a r e  due process  v i o l a t i o n s  a s  appear  i n  

t h e  c a s e  a t  b a r ,  a s  argued i n  t h e  o t h e r  p o i n t s  on appea l  con ta ined  

h e r e i n .  The c a s e  should be  remanded f o r  a  new t r i a l .  



THE ADMISSION INTO EVIDENCE OF 
SHOCKINGLY GRUESOME POSED PHOTOS 
OF THE DECEASED ON A TABLE I N  THE 
MEDICAL EXAMINER'S OFFICE,  DEPICT- 
ING A GAPING, BLOODY KNIFE WOUND 
TO THE THROAT AND A PORTION OF A 
SURGEON'S I N C I S I O N  BENEATH HER 
BREASTS MADE FOR MEDICAL THERAPY 
WAS IRRELEVANT, INFLAMMATORY, PRE- 
JUDICIAL AND DEPRIVED THE DEFENDANT 
OF A F A I R  AND IMPARTIAL TRIAL. 

S t a t e s '  E x h i b i t s  2 1 ,  2 2  and 2 3  are a l l  photos of t h e  

deceased t a k e n  a t  t h e  m e d i c a l  examiner 's  o f f i c e  a f t e r  t h e  au topsy  

w a s  performed. (R. 1 7 6 0 - 1 7 6 3 ) .  

D r .  T o d d  C a m e r o n  G r a y ,  M .  D . ,  cal led as a w i t n e s s  on be- 

h a l f  of t h e  S t a t e ,  t e s t i f i ed  t h a t  i n  A u g u s t ,  1 9 8 5  h e  w a s  an  assist- 

a n t  medical  e x a m i n e r  f o r  D a d e  C o u n t y .  (R.  7 8 4 - 7 8 5 ) .  He  conducted 

autops ies .  ( R .  7 8 5 )  . He f i r s t  b e c a m e  involved on A u g u s t  2 9 ,  1 9 8 5 .  

a T h e  deceased a r r i ved  i n  the  medical examiner ' s  o f f i c e  a t  2 : 0 0  P.  M. 

on A u g u s t  2 9 ,  1 9 8 5 .  ( R .  7 9 0 ) .  He  found an i n d i c a t i o n  of medical  

t h e r a p y  w h i c h  are t h e  r e s i d u a l  of a t tempts  made t o  resuscitate a 

person,  i n c l u d i n g  i n t r avenous  catheters o r  s u r g i c a l  i n c i s i o n s  on 

t h e  body. ( R .  7 9 2 )  . I n  t h i s  case, D r .  G r a y  found e v i d e n c e  t h a t  

open hear t  s u r g e r y  had b e e n  p e r f o r m e d ,  since a n  i n c i s i o n  h a d  b e e n  

made beneath t h e  breast  so t h e  surgeon could massage t h e  hear t .  

(R.  7 9 2 - 7 9 3 )  . T h e r e  w a s  evidence of i n t r avenous  l i n e s  i n s e r t e d  

i n t o  va r ious  pa r t s  of t h e  body a n d  a t e s t  t u b e  on t h e  r i g h t  side 

so  a l ung  can  be re-expanded o r  foods d r a w n  o u t .  ( R .  7 9 3 ) .  

T h e  defense objected t o  t h e  S t a t e ' s  o f f e r  of S t a t e ' s  

E x h i b i t s  1-JJ, 1-11, 1-KK f o r  i d e n t i f i c a t i o n  ( w h i c h  l a te r  b e c a m e  

E x h i b i t s  2 1 ,  2 2  and 2 3 ) ,  on t h e  bas is  t h a t  t h e  deceased w a s  f i r s t  



t r e a t e d  a t  home by  F i r e  Rescue, t a k e n  t o  Jackson Memorial Hosp- 

i t a l ,  t h e n  s e n t  t o  t h e  med i ca l  examiner a f t e r  s h e  exp i r ed .  ( R .  

794 ) .  The de f ense  o b j e c t e d  t o  t h e  s u r g i c a l  i n t e r v e n t i o n  de- 

p i c t e d  i n  t h e  pho to s ,  p l u s  t h e  cumula t ive  p r e j u d i c i a l  e f f e c t  o f  

f o u r  pho tos  o f  t h e  same t h i n g .  ( R .  795-796). The de f ense  a l s o  

o b j e c t e d  t o  t h e  photos  a s  n o t  a c t u a l l y  showing t h e  c u t  i t s e l f ,  

r a t h e r  t h e  d o c t o r  removing t h e  s k i n  t o  show t h e  unde r ly ing  a r e a .  

( R .  797 ) .  

The d o c t o r  t e s t i f i e d  t h a t  1-11 shows a  c lose -up  o f  t h e  

deceased w i t h  t h e  neck f l e x e d  back.  ( R .  800) . The f a c t  t h a t  t h e  

decea sed ' s  head was t i l t e d  back would t e n d  t o  e x a g g e r a t e  t h e  

s e v e r i t y  o f  t h e  wounds. ( R .  8 0 0 ) .  The w i t n e s s  had no pho tos  where 

t h e  neck was n o t  extended backwards. ( R .  802 ) .  Also v iewing Ex- 

h i b i t s  2 1  and 23, one can see t h e  s u r g e o n ' s  i n c i s i o n  from t h e  

medica l  t he r apy  which i s  ex t remely  p r e j u d i c i a l  i n  a  s t a b b i n g  c a s e .  

The o b j e c t i o n s  w e r e  o v e r r u l e d .  ( R .  8 0 0 ) .  

While photographs  t aken  a t  t h e  s cene  of  a  crime a r e  admiss- -- - -  
i b l e  i f  t hey  t e n d  t o  i l l u s t r a t e  o r  e x p l a i n  t h e  t e s t imony  o f  a  w i t -  

n e s s ,  such photographs  must b e  r e l e v a n t  t o  b e  a d m i s s i b l e .  Garmise 

v. S t a t e ,  311 So. 2d 747 ( F l a .  3d DCA, 1975) r e h  den 1975, app. 

dism. 328 So. 2d 841 ( F l a .  1976) cert  den 429 U .  S. 998,  b u t  see -- 

Reddish v. S t a t e ,  167 So. 2d 858 ( F l a .  1 9 6 4 ) ,  on p e t  f o r  mod. 1964. 

I n  Reddish ,  a t  page 863, t h i s  Cour t  h e l d  t h a t  pho tos  o f  

dead bod i e s , even  though n o t  unusua l l y  gruesome, t aken  a f t e r  t h e  

b o d i e s  were removed t o  a  morgue many m i l e s  from t h e  homicide s cene  

w e r e  n o t  r e l e v a n t  where t h e  c a u s e  of  d e a t h  was c l e a r l y  e s t a b l i s h e d .  



The Thi rd  Dis t r i c t  Court  of Appeal c i t i n g  t h i s  C o u r t ' s  

d e c i s i o n s ,  r eve r sed  a  second degree  murder conv ic t i on  where a  

photograph of t h e  deceased ' s  b lood s p a t t e r e d  body, d e p i c t i n g  

t h e  r e s u l t s  o f  emergency procedures  performed a f t e r  t h e  s t ab -  

b ing ,  i n c l u d i n g  s u r g i c a l  t ubes  and s u t u r e s ,  was i r r e l e v a n t .  

Rosa v. S t a t e ,  4 1 2  So. 2d 891 (F l a .  3d DCA, 1982) r e h .  den. 

1982. 

The Rosa c a s e  fol lowed t h i s  C o u r t ' s  mandate i n  Dyken v. 

S t a t e ,  89 So. 2d 866 ( F l a .  1956) e n  Banc wherein t h e  p r o p r i e t y  of  -- 
t h e  admission o f  a  " h o r r i b l e "  photograph of  t h e  deceased on a  

mortuary s l a b  a f t e r  be ing  s h o t  i n  t h e  head w i t h  a  shotgun was 

ques t ioned .  I n  Dyken, t h i s  Court  h e l d  t h a t  t h e  photograph must 

be  " independent ly  r e l e v a n t . "  Dyken, a t  page 866. The l o c a t i o n  of  

t h e  wound was conceded and proved by o t h e r  ev idence ,  and was  too f a r  

i n  t i m e  and space  from t h e  crime t o  have independent  p r o b a t i v e  

va lue .  

Likewise,  i n  t h e  c a s e  a t  b a r ,  t h e r e  was no q u e s t i o n  of  

how t h e  deceased m e t  h e r  d e a t h  p h y s i o l o g i c a l l y .  D r .  Gray ' s  t e s t i -  

mony h a r d l y  r e q u i r e d  t h e  a d d i t i o n  of t h e  i n c r e d i b l y  gory photo- 

graphs .  

The F i r s t  D i s t r i c t  Court  of  Appeal ha s  no ted  t h a t  numer- 

ous gruesome photographs have a  cumulat ive  p r e j u d i c i a l  e f f e c t  where 

numerous b l ack  and whi te  photographs showing a  deceased ' s  nude 

body on i t s  back i n  a  shal low grave ,  and t h e  deceased ' s  f e e t  pro- 

t r u d i n g  through t h e  sand were admit ted .  The F i r s t  D i s t r i c t  Court  

o f  Appeal fol lowed t h i s  C o u r t ' s  r u l i n g s  when it h e l d  t h a t  o r d i n a r i l y  

gruesome photos  should  n o t  be  admi t ted  i f  made a f t e r  t h e  body was 

removed, and gruesome photos - i f  admis s ib l e  should  be  l i m i t e d  i n  



number. Beagles  v.  S t a t e ,  273 So. 2d 796 ( F l a .  1st DCA, 1973) 

c i t i n g  Thomas v.  S t a t e ,  59 So. 2d 517 ( F l a .  1952 ) ;  Dyken v .  S t a t e ,  

sup ra ;  Leach v.  S t a t e ,  132 So. 2d 329 ( F l a .  1961) . See a l s o  

Booker v.  S t a t e ,  397 So. 2d 910 ( F l a .  1981) r e h  den 1981; S t r a i g h t  

v.  S t a t e ,  397 So. 2d 903 ( F l a .  1981) r e h  den 1981. 

I n  Dyken, a t  page 867, t h i s  Cour t  no t ed  t h a t :  

W e  canno t  s a y ,  i n  a f i r s t  degree  murder c a s e  
w i t h o u t  recommendation o f  mercy, t h a t  an  e r r o r  
o f  t h i s  c h a r a c t e r  and magnitude was n o t  pre-  
j u d i c i a l .  

I n  t h e  c a s e  a t  b a r ,  t h e  photographs  were t o o  remote i n  

t i m e  and space  t o  t h e  a l l e g e d  crime. They were h o r r i b l y  bloody 

and gruesome, which was exaggera ted  by t h e  d e c e a s e d ' s  head posed 

and t i l t e d  back making t h e  wound appear  even worse.  A d d i t i o n a l l y ,  

t hey  were t aken  a t  t h e  o f f i c e  of  t h e  medica l  examiner on a s u r g i -  

c a l  t a b l e .  They show an i n c i s i o n  which was s u t u r e d  benea th  t h e  

d e c e a s e d ' s  b r e a s t ,  an a c t  n o t  done a t  t h e  t i m e  o f  t h e  c r i m e .  - 

F i n a l l y ,  t h r e e  o f  t h e  same were t o o  many. The cumula t ive  p r e j u -  

d i c i a l  e f f e c t  i n  t h i s  f i r s t  deg ree  murder c a s e ,  w i t h o u t  recommenda- 

t i o n  f o r  mercy, was of  such c h a r a c t e r  and magnitude t h a t  it cannot  

b e  s a i d  t h a t  t h e  admiss ion o f  t h e  pho tos  was n o t  p r e j u d i c i a l .  The 

judgment and s e n t e n c e  shou ld  b e  vaca t ed  and t h e  c a s e  remanded f o r  

a new t r i a l .  



THE DEFENDANT WAS D E N I E D  HIS 
SIXTH AMENDMENT AND ARTICLE I ,  
SECTION 16 R I G H T  TO A TRIAL BY 
AN IMPARTIAL J U R Y  AND HIS FOUR- 
TEENTH AMENDMENT RIGHT TO EQUAL 
PROTECTION OF THE LAWS WHERE 
THE PROSECUTOR USED PEREMPTORY 
CHALLENGES TO EXCLUDE JURORS 
SOLELY ON THE BASIS OF RACE. 

I n  t h e  c a s e  a t  b a r ,  e i g h t  of  t h e  v e n i r e  were b l ack .  

( P l e a s e  see A p p e l l a n t ' s  T h i r d  Motion t o  Supplement Record on 

Appeal) . The p r o s p e c t i v e  b l a c k  j u r o r s  were: P a t r i c i a  McCartney , 

(excused by t h e  S t a t e  by peremptory c h a l l e n g e ,  R.  1629 ) ;  Sandra 

Whi t i s  (who became a j u r o r  and s e rved ,  R.  1 6 3 1 ) ;  Roy Bent ley ,  

(excused by t h e  Defendant  by peremptory c h a l l e n g e ,  R. 1631) ; 

E t h e l  F a r r i o  (excused f o r  c ause ,  R. 1631) ; Eucola F r e d r i c k ,  (ex- 

cused by t h e  S t a t e  by peremptory cha l l enge ,  R. 1632) ; Cleona 

Douglas, (excused by t h e  S t a t e  by peremptory cha l l enge ,  R. 1632) ; 

Bet ty  Rogers (excused by t h e  S t a t e  by peremptory c h a l l e n g e ,  R.  

1632) ; and C l i f f o r d  Murray, (excused by t h e  S t a t e  by peremptory 

cha l l enge ,  R.  1632) . 
The defense  made a motion t o  s t r i k e  t h e  pane l  immediately 

a f t e r  t h e  S t a t e  e x e r c i s e d  i t s  peremptory c h a l l e n g e s  t o  s t r i k e  f o u r  

p r o s p e c t i v e  b l a c k  j u r o r s  i n  a row. (R .  643-644). 

The S t a t e  e x p l a i n e d  it s t r u c k  M r s .  Rogers because  s h e  was 

a r r e s t e d  p r ev ious ly .  ( R .  645 ) .  The p r o s e c u t o r  s t a t e d  h e  s t r u c k  

M r .  Murray because  h e  t o o  had been a r r e s t e d  and found n o t  g u i l t y ,  

and t h a t  he  i n d i c a t e d  problems w i t h  t h e  dea th  pena l t y .  ( R .  645-646). 

M r s .  Douglas was s t r i c k e n  by t h e  S t a t e  a l l e g e d l y  because  s h e  and 

-" 



h e r  r e l a t i v e  i n  t h e  NAACP w e r e  a g a i n s t  c a p i t a l  punishment. ( R .  

646 ) .  The Cour t  no ted  w i th  r e g a r d  t o  M s .  Douglas t h a t  s h e  s p e c i -  

f i c a l l y  s t a t e d  she  d i d  n o t  care what they  s a i d  about  t h e  c a p i t a l  

punishment i s s u e .  ( R .  646-647). M s .  Douglas had i n  f a c t  s e rved  

a s  a  j u r o r  b e f o r e  i n  a  dea th  ca se .  (R .  623 ) .  

The Cour t  found no s y s t e m a t i c  exc lu s ion  of  b l a c k s  (R .  647 ) .  

I n  S t a t e  v.  N e i l ,  457 So. 2d 481 ( F l a .  1984 ) ,  t h i s  Cour t  h e l d  

t h a t  i n i t i a l l y  it i s  t o  b e  presumed t h a t  peremptory cha l l enges  

a r e  e x e r c i s e d  i n  a  non-discr iminatory  manner. When an o b j e c t i o n  

i s  made, t h e  t r i a l  c o u r t  must t h e n  dec ide  whether a  s u b s t a n t i a l  

l i k e l i h o o d  e x i s t s  t h a t  t h e  peremptory c h a l l e n g e s  w e r e  b e i n g  exer-  

c i s e d  s o l e l y  on t h e  b a s i s  o f  r a c e .  N e i l ,  p .  486. I f  t h e  Cour t  

f i n d s  such a  l i k e l i h o o d ,  t hen  the p a r t y  e x e r c i s i n g  t h e  c h a l l e n g e s  

must show t h a t  t h e  c h a l l e n g e s  w e r e  n o t  made on t h e  b a s i s  o f  r a c e  

a lone .  N e i l ,  p. 486. 

I n  t h e  case a t  b a r ,  t h e  S t a t e  d i d  n o t  show t h a t  t h e  

c h a l l e n g e s  w e r e  n o t  made on t h e  b a s i s  o f  r a c e  a l o n e  and i n  f a c t  

t h e  Cour t  a p p l i e d  t h e  wrong tes t .  (R .  647) .  The Cour t  found "no 

s y s t e m a t i c  exc lu s ion .  " ( R .  647) . 
I n  t h e  c a s e  a t  b a r ,  t h e  burden s h i f t e d  t o  t h e  S t a t e  t o  

show t h a t  t h e  ques t i oned  c h a l l e n g e s  w e r e  n o t  e x e r c i s e d  s o l e l y  on 

t h e  b a s i s  o f  r a c e .  N e i l ,  p. 486, 487. While t h e  r ea sons  f o r  t h e  

e x c l u s i o n  need n o t  b e  e q u i v a l e n t  t o  t h o s e  f o r  cause ,  t h e  p a r t y  

e x e r c i s i n g  t h e  c h a l l e n g e s  does have t o  demonstra te  t h a t  t h e  cha l -  

l enges  w e r e  based on t h e  p a r t i c u l a r  case on t r i a l ,  t h e  p a r t i e s  o r  

w i t n e s s e s  o r  c h a r a c t e r i s t i c s  o f  t h e  cha l l enged  w i t n e s s e s  o t h e r  

t h a n  r a c e .  N e i l ,  p. 487. The t r i a l  c o u r t  shou ld  have made a  



de t e rmina t i on  of  whether i t  was l i k e l y  t h a t  t h e  c h a l l e n g e s  were 

be ing  made s o l e l y  on t h e  bas i s . :  ,of race and n o t  whether. t h e r e  - 
was a  s y s t e m a t i c  e x c l u s i o n  a s  r e q u i r e d  p re -Nei l  by Swain v. 

Alabama, 380 U.S. 202, 85 S. C t .  824, 1 3  L.  Ed. 2d 759 (1965) .  

The Supreme Cour t  o f  t h e  Uni ted  S t a t e s  ha s  h e l d  t h a t  peremptory 

c h a l l e n g e s  cannot  b e  based  on t h e  r a c e  of  j u r o r s  a lone .  Batson 

v -  Kentucky, U -  S. -, 106 S. C t .  1712, 90 L. Ed 2d 69 

(1986) . 
The r ea sons  g iven  by the S t a t e  f o r  e x l u s i o n  a r e  weak a t  

b e s t  and do n o t  meet t h e  burden imposed on t h e  S t a t e  t o  demon- 

s t r a t e  t h a t  it was n o t  making c h a l l e n g e s  s o l e l y  on t h e  b a s i s  of  

r a c e .  F i n a l l y ,  t h e  t r i a l  judge might  have s o  found, i f  h e  was 

n o t  app ly ing  t h e  " s y s t e m a t i c  e x c l u s i o n "  t e s t .  

The judgment and s e n t e n c e  shou ld  b e  vaca t ed  and t h e  c a s e  

remanded f o r  a  new t r i a l .  



V I I .  - 

THE TRIAL COURT ERRED I N  SEN- 
TENCING THE DEFENDANT TO DEATH 
AFTER A J U R Y  TRIAL WHEN PRIOR 
TO TRIAL THE DEFENDANT WAS 
OFFERED A PLEA TO LIFE WHICH 
HE REJECTED. 

P r i o r  t o  t r i a l  on t h e  c a s e  a t  b a r  and t h e  s e x u a l  b a t t e r y  

c a s e  w i t h  which t h e  Defendant  was charged ,  t h e  S t a t e  o f f e r e d  t h e  

Defendant  t h e  o p p o r t u n i t y  t o  p l e a d  g u i l t y  t o  f i r s t  d e g r e e  murder 

and r e c e i v e  a s e n t e n c e  o f  25 y e a r s  t o  l i f e .  (R .  1 2 7 ) .  During 

Cour t  d i s c u s s i o n s  t h e  f o l l o w i n g  occur red :  

M r .  Sakin :  Judge,  t h e  o n l y  t h i n g  w e  can  o f f e r  
them would b e  a  p l e a  which would 
i n v o l v e  t h e  d e f e n d a n t  e n t e r i n g  a 
p l e a  t o  f i r s t  d e g r e e  murder.  

The Cour t :  Why? I t h o u g h t  you w e r e  t a l k i n g  
y e s t e r d a y  l i k e  second d e g r e e  murder.  

M r .  Sakin:  I t  w a s  j u s t  t a l k .  Second d e g r e e  was 
a p o s s i b i l i t y  w e  canno t  o f f e r  a t  this 
t i m e  . . . . ( R .  125)  

The d e f e n s e  b r o u g h t  it t o  t h e  C o u r t ' s  a t t e n t i o n  t h a t  a p l e a  

o f  f i r s t  d e g r e e  murder and l i f e  had been o f f e r e d  t o  t h e  Defendant ,  

and r e j e c t e d .  ( R .  2 0 9 ) .  

A t  a p r e - t r i a l  h e a r i n g ,  i n  o r d e r  t o  show t h e  S t a t e ' s  v in-  

d i c t i v e n e s s ,  Henry Rauch, an A s s i s t a n t  P u b l i c  Defender  r e p r e s e n t -  

i n g  t h e  Defendant ,  w a s  sworn and t e s t i f i e d  t h a t  h e ,  Michael  Band 

and S c o t t  Sak in ,  t h e  p r o s e c u t o r s ,  w e r e  i n  Cour t  b e f o r e  Judge O r r  

and Judge O r r  s u g g e s t e d  t h e y  d i s c u s s  p l e a s .  (R.  2 2 0 ) .  T h e r e a f t e r ,  

M r .  Sakin ,  M r .  Smi th ,  (bhe  A s s i s t a n t  P u b l i c  D e f e n d e r ) ,  and t h e  

w i t n e s s  d i s c u s s e d  a p l e a  t o  second d e g r e e  murder w i t h i n  t h e  guide-  

l i n e s  of 17-22 y e a r s .  ( R .  2 2 1 ) .  M r .  S a k i n ,  t h e  p r o s e c u t o r ,  proposed a 



same. ( R .  221) .  Rauch t o l d  Sakin  t h a t  h e  would d i s c u s s  it w i t h  

t h e  Defendant  and r e p o r t  back.' ( R .  222) . Rauch t o l d  Sak in  t h a t  

t h e  Defendant  would t a k e  t h e  p l e a .  (R .  223-224). I t  was Rauch's  

unders tand ing  t h a t  i f  t h e  Defendant  would cons ide r  such a  p l e a ,  

t hen  Sakin  would go t o  h i s  o f f i c e  and see whether he  cou ld  f o r -  

mally o f f e r  it. (R .  224) .  The .S ta te  den ied  t h i s .  (R.  233) . Sakin  

d i d  s t a t e ,  however, t h a t  t hey  on ly  d i s cus sed  second degree  murder 

a s  a  p o s s i b l e  p l e a .  ( R .  233 ) .  

P rosecu to r  Band went s o  f a r  a s  t o  mi s r ep re sen t  t o  t h e  Cour t  

t h a t  t h e r e  was never  a  d i s c u s s i o n  a s  t o  f i r s t  degree  mandatory min- 

imum t o  l i f e  and t h a t  it was never  d i s cus sed .  ( R .  240 ) .  Th is  is  

n o t  t r u e  a s  t h e  o f f e r  appea r s  i n  t h e  Record a t  page 209. 

The t r i a l  judge, u s ing  h i s  o u t s i d e  expe r i ence  o f  many y e a r s  

a s  a  c h i e f  p r o s e c u t o r ,  knowing what p r o s e c u t o r s  go through,  dec ided  

• t o  " a c c e p t  t h e  s t r a i g h t  r e p r e s e n t a t i o n "  and h e l d  t h e r e  was no vin-  

d i c t i v e n e s s  on t h e  p a r t  o f  t h e  S t a t e  i n  s eek ing  t h e  dea th  pena l t y .  

( R .  244) .  The Cour t  den ied  t h e  Motion t o  f i n d  s a m e .  (R.  247 ) .  

The t r i a l  c o u r t  based  i t s  d e c i s i o n  on whom t o  b e l i e v e  on h i s  

own b i a s  a s  he  had been a  prose .cutor .  Th is  was improper. 

The T h i r d  D i s t r i c t  Cour t  o f  Appeal h e l d  t h a t  when a  t r i a l  

judge imposes a  more s e v e r e  s en t ence  on a  Defendant  a f t e r  t r i a l  

t han  t h a t  which was o f f e r e d  p r i o r  t o  t r i a l ,  t h e  reasons  f o r  t h e  

m o r e  s e v e r e  s en t ence  must a f f i r m a t i v e l y  appear  i n  t h e  Record t o  

a s s u r e  t h e  absence o f  v i n d i c t i v e n e s s .  7  

I n  t h e  c a s e  a t  b a r ,  t h e  Defendant  was o f f e r e d  t h e  o p p o r t u n i t y  

See F r a l e y  v. S t a t e ,  426 So. 2d 983 ( F l a .  3d DCA, 1983) r eh  den 
1983; But see F r a i z e r  v .  S t a t e ,  467 So. 2d 447 ( F l a .  3d DCA, 1985 ) ;  
See a l s o  North C a r o l i n a  v. Pea rce ,  395 U.S. 711, 89 S. C t .  2072, 
23 L. Ed. 2d 656 (1969) .  



t o  p lead  g u i l t y  and save  h i s  l i f e  p r i o r  t o  t r i a l .  Where l i f e  

would have been a f a i r  sen tence  a s  f a r  a s  t h e  S t a t e  and Court  a r e  

concerned,  how then i n  good conscience can t h e  t r i a l  c o u r t  then 

impose t h e  dea th  s en t ence  a f t e r  t r i a l ?  C e r t a i n l y ,  t h i s  p r a c t i c e  

p r e s s u r e s  t h e  accused i n t o  p lead ing  g u i l t y  i n  o r d e r  t o  save  h i s  

own l i f e .  

I n  t h e  c a s e  a t  b a r ,  t h e  p r o s e c u t o r i a l  misconduct and vin- 

d i c t i v e n e s s  should p r o h i b i t  a  dea th  s en t ence ,  and i n  t h e  very 

l e a s t  t h i s  c a s e  should be  remanded f o r  a  r e sen tenc ing  and t h e  

impos i t ion  of a  l i f e  sen tence .  



V I I I .  

THE POLICE MISCONDUCT I N  OBTAIN- 
I N G  DEFENDANT'S CONFESSION WAS A 
DELIBERATE ATTEMPT TO DEPRIVE DE- 
FENDANT OF HIS SIXTH AMENDMENT 
RIGHT TO COUNSEL, RENDERING DE- 
FENDANT'S CONFESSION INVOLUNTARY 
AND INADMISSIBLE AT TRIAL. 

The t r i a l  c o u r t  e r r e d  when it den ied  Defendan t ' s  Motion 

t o  Suppress  Confess ion under t h e  f a c t s  i n  t h e  case a t  bar .8  The 

d e t e c t i v e  who took t h e  s t a t e m e n t  p layed  upon t h e  Defendan t ' s  per-  

s o n a l i t y ,  t r i c k i n g  him and l y i n g  t o  him. 

To be  a d m i s s i b l e ,  t h e  S t a t e  must show a  con fe s s ion  t o  b e  

vo lun t a ry .  DeConingh v.  S t a t e ,  443 So. 2d 501, 503 ( F l a .  1983) 

r e h  den 1983, cer t  den 104 S. C t .  995; B r e w e r  v .  S t a t e ,  386 So. 

2d 232, 235  l la. 1980) , r e h  den 1980.   his Cour t  h e l d  t h a t :  

I f  f o r  any reason  a s u s p e c t  i s  
p h y s i c a l l y  or  menta l ly  i n c a p a c i t a t e d  
t o  e x e r c i s e  a f r e e  w i l l  or  t o  f u l l y  
a p p r e c i a t e  t h e  s i g n i f i c a n c e  o f  h i s  
admiss ions ,  h i s  self-condemning s t a t e -  
ments shou ld  n o t  b e  employed a g a i n s t  him. 
DeConingh a t  p. 503. 

I n  DeConingh t h i s  Cour t  found t h a t  t h e  c i rcumstances  

added up t o  more t han  a "mere admission t o  a d i s i n t e r e s t e d  p a r t y . "  

id.  a t  p. 503. The Cour t  no t ed  t h a t  a  deputy took impermiss ib le  - 

advantage o f  a  s i t u a t i o n  where DeConingh was h o s p i t a l i z e d  and on 

Cha r l e s  Wellons, C i t y  o f  M i a m i  i n v e s t i g a t o r ,  canvassed t h e  c r i m e  
scene  a r e a  and m e t  Defendan t ' s  mother and sister who t o l d  them t h a t  
Al ton Moore w a s  known a s  A 1  t h e  gardner .  (R .  1000) .  H e  l e f t  h i s  
c a r d  w i t h  them and i n s t r u c t e d  them t o  t e l l  t h e  Defendant  h e  wanted 
t o  speak t o  him. (R.  1001 ) .  On August 31, 1985, Wellons r e c e i v e d  
a  c a l l  from t h e  Defendant  who t o l d  him he  wanted t o  speak t o  Wellons 
about  B i r d i e  J e n k i n s ,  and h e ' d  b e  a t  h i s  house. ( R .  1003-4). Wellons 
and D e t .  E a r l  Washington went t o  t h e  Defendan t ' s  house and took t h e  



medica t ion .  

Any q u e s t i o n i n g  by p o l i c e  o f f i c e r s  
which -- i n  f a c t ' p r o d u c e s  a  c o n f e s s i o n  
which i s  n o t  t h e  p roduc t  of  a  f r e e  - 
i n t e l l e c t  r e n d e r s  t h a t  c o n f e s s i o n  
i n a d m i s s i b l e .  Townsend v. Bain,  
372 U .  S. 293, 308, '  83 S. C t .  745, 

A d d i t i o n a l l y ,  t h e  Supreme Cour t  o f  t h e  Uni ted  S t a t e s  s a i d :  

Waivers of  c o n s t i t u t i o n a l  r i g h t s  
n o t  on ly  must b e  v o l u n t a r y  b u t  must 
b e  knowing, i n t e l l i g e n t  a c t s  done 
w i t h  s u f f i c i e n t  awareness o f  t h e  
r e l e v a n t  c i rcumstances  and l i k e l y  
consequences.  Brady v. U .  S. ,  397 U.  S. 
742, 748, 90 S. C t .  1463, 1468, 25 L.  Ed. 
747 (1970) .  

Th i s  Cour t  i n  DeConingh l i k e n e d  t h e  knowing and volun- 

t a r y  requ i rements  f o r  a  c o n f e s s i o n  t o  t h o s e  f o r  t a k i n g  a  g u i l t y  

p l e a .  - i d  a t  p. 503, n .  4 .  C e r t a i n l y ,  l y i n g  t o  someone t o  g e t  him 

t o  p l e a d  g u i l t y  would r ende r  such a  p l e a  i n v o l u n t a r y .  

The F i r s t  D i s t r i c t  Cour t  of  Appeal h a s  no ted  t h a t  coe r c ion  

Defendant  t o  t h e  homicide of  f i c e .  (R.  1007) . The Defendant  was n o t  
p l a c e d  under a r r e s t  a s  p o l i c e  d i d  n o t  have enough ev idence  t o  a r r e s t  
him, no r  was h e  adv i s ed  h e  was a  s u s p e c t .  (R.  1128, 1008, 1024 ) .  
The Defendant  s i g n e d  a  Miranda r i g h t s  wa iver  form. (R. 1012) .  W e l -  
l o n s  d i d  n o t  push t h e  Defendant  nor  c o n f r o n t  him w i t h  t h e  ev idence  
p o l i c e  had a s  t h a t  would b e  u n e t h i c a l  and improper.  (R. 1025 ) .  
D e t .  John Buhrmaster responded t o  t h e  homicide o f f i c e  and saw t h e  
Defendant .  I n i t i a l l y ,  t h e  Defendant  den ied  any involvement i n  t h e  
i n c i d e n t .  ( R .  1042 ) .  Then Buhrmaster began t o  c o n f r o n t  t h e  Defen- 
d a n t ,  and t o l d  t h e  Defendant  h e  knew t h e  Defendant  was r e s p o n s i b l e  
f o r  B i r d i e ' s  dea th .  (R.  1049-50). The Defendant  g o t  goosebumps and 
c r i e d .  (R.  1058 ) .  Wellons t o l d  Buhrmaster t h e  Defendant  had t r o u b l e  
s l e e p i n g  t h e  n i g h t  b e f o r e .  ( R .  1130 ) .  Buhrmaster was w i t h  t h e  Defen- 
d a n t  f o r  one hour  and 45 minutes  p r i o r  t o  hav ing  a  c o u r t  r e p o r t e r  
come i n .  (R .  1143 ) .  Buhrmaster would l i e  t o  t h e  Defendant  and t r i c k  
him i f  h e  cou ld  t o  o b t a i n  a  con fe s s ion .  ( R .  1140-41).  Buhrmaster 
i n  f a c t  d i d  l i e .  H e  t o l d  t h e  Defendant t h e  paramedics g o t  a  s t a t e -  
ment and t h a t  t hey  g o t  h i s  name from t h e  v i c t i m .  (R.  1140) .  



s u f f i c i e n t  t o  r ende r  a  c o n f e s s i o n  i n v o l u n t a r y  can b e  menta l  a s  

w e l l  a s  p h y s i c a l .  Gaspard v. S t a t e , .  387 So. 2d 1016, 1021 ( F l a .  

1st DCA, 1980 ) ;  Blackburn v. Alabama, 361 U .  S. 199, 80 S. C t .  

274, 4 L .  Ed 2d 242 (1960 ) ;  Hawthorne v. S t a t e ,  377 So. 2d 780 

( F l a .  1st DCA, 1979) . 
The con fe s s ion  i n  t h e  c a s e  a t  b a r  was t h e  p roduc t  of  

improper i n f l u e n c e s .  DeCastro v. S t a t e ,  359 So. 2d 551 (F l a .  

3d DCA, 1978) ; S t a t e  v. C a b a l l e r o ,  396 So. 2d 1210  la. 3d DCA, 

1981) .  The c a s e  shou ld  b e  remanded f o r  a  new t r i a l .  



I X .  - 

THE EVIDENCE WAS INSUFFICIENT 
TO SUSTAIN DEFENDANT'S CON- 
VICTION FOR ARMED BURGLARY 
W I T H  AN ASSAULT. 

The t r i a l  c o u r t  den ied  t h e  Defendan t ' s  Motions f o r  Judg- 

ment o f  a c q u i t t a l  and no t ed  t h a t  Count I1 ( t h e  b u r g l a r y  coun t )  

" i s  weak, on t h e  i s s u e  o f  consen t ,  remaining.  " ( R .  115,7) . 
Burglary  i s  d e f i n e d  i n  S e c t i o n  810.02, F l o r i d a  S t a t u t e s  

(1983) . 9  I n  t h e  c a s e  a t  b a r ,  t h e  b u r g l a r y  was charged a s  burg- 

l a r y  w i t h  an  a s s a u l t .  To . s u s t a i n  t h e  f i r s t  degree  b u r g l a r y  cha rge  

t h e r e  must b e  proof  o f  an  a s s a u l t  a s  d e f i n e d  i n  S e c t i o n  784.011, 

F l o r i d a  S t a t u t e s  (1979) .  There  i s  no ev idence  i n  t h e  c a s e  a t  b a r  

t o  show t h e  v i c t i m  had a  w e l l  founded f e a r  of  imminent v i o l e n c e ,  

an e s s e n t i a l  e lement .  S t a t e  v. P i n d e r ,  375 So. 2d 836  la. 1 9 7 9 ) ;  

M i t c h e l l  v. S t a t e ,  407 So. 2d 343  la. 4 t h  DCA, 1981) r e h  den 

1982. 

There  was no ev idence  t h a t  t h e  Defendant  e n t e r e d  o r  re- 

mained i n  t h e  J e n k i n s '  house  w i t h  t h e  i n t e n t  t o  commit an o f f e n s e  

t h e r e i n .  The judgment and s e n t e n c e  f o r  Count I1 shou ld  b e  vaca t ed .  

810.021(1) "Burg la ry"  means e n t e r i n g  o r  remaining i n  a  s t r u c -  
t u r e  o r  conveyance w i t h  t h e  i n t e n t  t o  commit an  o f f e n s e  t h e r e i n  .... 



THE TRIAL COURT ERRED BY F I N D -  
I N G  THREE AGGRAVATING FACTORS, 
ONLY ONE STATUTORY M I T I G A T I N G  
FACTOR, NO NON-STATUTORY M I T I -  
GATING FACTORS, AND IMPOSING 
THE DEATH SENTENCE. 

During t h e  p e n a l t y  phase ,  the ju ry  recommended impos i t ion  

of  t h e  dea th  p e n a l t y  by a  9-3 vo t e .  ( P l e a s e  see Order Gran t i ng  

Motion t o  Supplement Record on  Appeal d a t e d  February  27, 1987 con- 

t a i n i n g  t h e  j u r y ' s  adv i so ry  s e n t e n c e )  . The t r i a l  c o u r t  fo l lowed  

t h e  j u r y ' s  recommendation and found t h e  fo l l owing  a g g r a v a t i n g  

f a c t o r s :  (A)  Defendant  p r e v i o u s l y  conv i c t ed  o f  a  f e l ony  i n v o l v i n g  

u se  o r  t h r e a t  o f  v i o l e n c e  t o  t h e  pe rson  (R.  1610) ; ( B )  Defendant 

committed c a p i t a l  f e l ony  w h i l e  engaged i n  commission o r  a t t e m p t  

t o  commit a  robbery ,  r a p e ,  e tc .  R 6  ; (C) The c a p i t a l  f e l o n y  

was e s p e c i a l l y  he inous ,  a t r o c i o u s  and c r u e l  ( R .  1612) . 
Notwi ths tand ing  t es t imony  by p s y c h i a t r i c  and p s y c h o l o g i c a l  

e x p e r t s ,  t h e  Cour t  found on ly  one s t a t u t o r y  m i t i g a t i n g  f a c t o r .  

The t r i a l  ~ o u r t  found no non - s t a tu to ry  m i t i g a t i n g  f a c t o r s .  The 

t r i a l  c o u r t  e r r e d  by t h e  f i n d i n g s  a s  o u t l i n e d  below: 

A.  F ind ing  t h a t  t h e  Defendant  was p r e v i o u s l y  c o n v i c t e d  o f  

a  f e l ony  i n v o l v i n g  u se  o r  t h r e a t  of  v i o l e n c e  t o  t h e  pe rson .  

On June 6 ,  1986, i n  Case No. 85-22092, t h e  Defendant  was 

conv i c t ed  o f  s e x u a l  b a t t e r y  w i t h  f o r c e  n o t  l i k e l y  t o  c ause  s e r i o u s  

i n j u r y .  (R.  1 3 3 ) .  On May 22, 1986, t h e  de f ense  o b j e c t e d  t o  t h e  

S t a t e  p roceed ing  t o  t r i a l  on t h e  s e x u a l  b a t t e r y  c a s e ,  No. 85-22092, 

p r i o r  t o  t h e  c a s e  a t  b a r .  (R .  120-121).  The de f ense  no t ed  t h a t  



t h e  on ly  reason  t h e  S t a t e  was s eek ing  a  t r i a l  f i r s t  on t h e  

s e x u a l  b a t t e r y  c a s e  was t o  o b t a i n  a p r i o r  c o n v i c t i o n  which would 

become an agg rava t i ng  f a c t o r  i n  t h e  s en t enc ing  i n  t h e  case a t  

b a r .  ( R .  1 2 2 ) .  The S t a t e  r e p r e s e n t e d  t o  t h e  Cour t  t h a t  t h e  v ic-  

t i m  of t h e  s e x u a l  b a t t e r y  c a s e  wants t o  " g e t  t h i s  over  w i t h , "  

and t h e r e f o r e  t h e  Cour t  shou ld  t r y  t h a t  c a s e  f i r s t .  (R .  1 2 2 ) .  

The Cour t  den ied  t h e  Defendan t ' s  Motion t o  t r y  t h e  c a s e  a t  b a r  

f i r s t .  ( R .  1 2 2 ) .  

On June 6 ,  1986, a t  t h e  t i m e  t h e  Defendant  was a d j u d i c a t e d  

g u i l t y  over  de fense  o b j e c t i o n  i n  Case No. 85-22092, t h e  p rosecu to r  

admi t ted  t h e  fo l lowing:  

M r .  Band: Judge,  I w i l l  t e l l  t h i s  Cour t ,  t h e  
reason  w e  wanted t o  t r y  t h i s  c a s e  f i r s t ,  
p r i o r  t o  proceeding a g a i n s t  M r .  Moore 
on t h e  f i r s t - d e g r e e  murder c a s e ,  w e  p l an  
and w e  hope du r ing  t h e  cou r se  o f  t h a t  
t r i a l  t o  p r e s e n t  t o  t h e  ju ry  c e r t a i n  
f a c t s  t h a t  t h e  ju ry  shou ld  h e a r  i n  
de te rmin ing  a  s en t ence .  

One of  t h e  f a c t s  would b e  h e ' s  been 
conv ic t ed  of  t h i s  crime. W e  want t o  
t e l l  t h e  ju ry  t h a t ,  and t h e  on ly  reason  
w e  w i l l  b e  a b l e  t o  do t h a t  i s  i f  t h e  
Cour t  e n t e r s  an a d j u d i c a t i o n  . . . . 
( R .  1 4 1 ) .  

On J u l y  21, 1986, t h e  defense  f i l e d  a  Motion c a l l i n g  t o  

t h e  C o u r t ' s  a t t e n t i o n  t h e  v i n d i c t i v e  and improper conduct  of  t h e  

p r o s e c u t o r  i n  mis lead ing  t h e  Cour t  and maneuvering t h e  t r i a l  

c a l e n d a r  i n  such a  manner t o  c r e a t e  an agg rava t i ng  f a c t o r  f o r  

t h e  c a s e  a t  b a r .  Due t o  t h i s  p r o s e c u t o r i a l  misconduct ,  t h e  S t a t e  

shou ld  be  es topped  from us ing  t h i s  f a c t o r .  

The t r i a l  c o u r t ' s  c a l e n d a r ,  be ing  t h e  c o n t r o l l i n g  f a c t o r  

ove r  whether an agg rava t i ng  f a c t o r  e x i s t s  o r  n o t ,  amounts t o  a  



d e n i a l  of due p roces s  under t h e  C o n s t i t u t i o n s  o f  t h e  Uni ted  S t a t e s  - 

and of  t h e  S t a t e  of  F l o r i d a .  

B.  The f i n d i n g  t h a t  Defendant  committed a  c a p i t a l  

@ 

robbery , b u r g l a r y ,  e tc .  

The Defendant  was conv ic t ed  of  armed b u r g l a r y  w i t h  an 

a s s a u l t  and pos se s s ion  of  a  weapon w h i l e  engaged i n  a  c r i m i n a l  

o f f e n s e ,  t o  w i t ,  a  k n i f e .  (R .  1 8 6 6 ) .  Th i s  agg rava t i ng  circum- 

s t a n c e  shou ld  be  vaca t ed ,  a s  t h e r e  was i n s u f f i c i e n t  ev idence  

f o r  t h e s e  c o n v i c t i o n s ,  a s  r a i s e d  i n  o t h e r  p o i n t s  on appea l  con- 

t a i n e d  h e r e i n .  

C .  The f i n d i n g  t h a t  t h e  c a p i t a l  f e lony  was espe- 

c i a l l y  he inous ,  a t r o c i o u s  and c r u e l .  

The Model Pena l  Code d e s c r i b e s  "he inousness"  a s  

" t h e  s p e c i a l  c a s e  of  a  s t y l e  o f  k i l l i n g  s o  i n d i c a t i v e  o f  u t t e r  

d e p r a v i t y  t h a t  impos i t i on  o f  t h e  u l t i m a t e  s a n c t i o n  shou ld  b e  

cons ide red . "  Model Pena l  Code comment t o  S e c t i o n  210.6.(3) ( a )  a t  

137. Th i s  agg rava t i ng  f a c t o r  i s  vague. 

A s  no t ed  i n  t h e  S t e t s o n  Law Review, Sp r ing  1986, Vol. XV, 

No. 2 ,  "Review o f  C a p i t a l  Cases," by N e i l  Skene: 

Desp i t e  t h e  Supreme C o u r t ' s  p r o t e s t a t i o n s  
t h a t  "an o r d i n a r y  man would n o t  have t o  
guess"  a t  what he inousness  means, it  would 
be  e x t r a o r d i n a r i l y  d i f f i c u l t  t o  determine 
from t h e  l a s t  twelve y e a r s '  op in ions  what 
murders a r e  o r  a r e  n o t  he inous  . . . . 

Thi s  f a c t o r  i s v a g u e a n d  h a s  been a p p l i e d  unevenly,  amount- 

i n g  t o  a  d e n i a l  o f  e q u a l  p r o t e c t i o n  and due p roces s  under t h e  

C o n s t i t u t i o n s  of t h e  Uni ted  S t a t e s  and o f  the S t a t e  of  F l o r i d a .  



The t r i a l  c o u r t  found i n  t h e  case a t  b a r  t h a t  t h e  de- 

c ea sed  had a t  l e a s t  seven c u t s  a c r o s s  t h e  t h r o a t ,  swallowed h e r  

own b lood ,  s u f f e r e d  p a i n ,  s u r v i v e d  a t  l e a s t  an hour  b e f o r e  

becoming unconscious ,  and d i e d  a  h o r r i f y i n g ,  slow and p a i n f u l  

dea th .  

T h i s  a g g r a v a t i n g  f a c t o r  h a s  been h e l d  t o  b e  improper ly  

a p p l i e d  where t h e  v i c t i m  s u f f e r e d  b e f o r e  dying.  T e f f e t e l l e r  v. 

S t a t e ,  439 So. 2d 840 ( F l a .  198:3) cert .  den. 465 U .  S.  1074 (1984) .  

The i n f l i c t i o n  o f  s e v e r a l  s t a b  wounds on a  v i c t i m  who l i v e s  and 

i s  t aken  t o  t h r e e  h o s p i t a l s  b e f o r e  he  ' d i e s  was a l s o  h e l d  n o t  t o  

f a l l  w i t h i n  t h e  "he inous"  ca t ego ry .  Demps v. S t a t e ,  395 So. 2d 

501  la. 1981) cert .  den. 454 U .  S. 933 (1981) .  A d e a t h  accom- 

pan ied  by a  b e a t i n g  h a s  been h e l d  n o t  t o  f a l l  under t h i s  c a t ego ry .  

Rernbert v.  S t a t e ,  445 So. 2d 337 ( F l a .  1984) . 
The c a s e  a t  b a r  does  n o t  rise t o  t h e  l e v e l  o f  o t h e r  c a s e s  

where t h i s  Cour t  h a s  found t h e  "he inousness"  a g g r a v a t i n g  f a c t o r .  
10 

D .  The Cour t  e r r e d  by f a i l i n g  t o  f i n d  t h e  m i t i g a t i n g  

c i rcumstances  o u t l i n e d  i n  S e c t i o n  921.141 ( 6 ) ( b )  ~ l o r i d a  S t a t u t e s :  

losee f o r  example, Ru t ledge  v .  S t a t e ,  374 So. 2d 975 ( F l a .  1979) .  
cert .  den. 435 U .  S. 1004 ( i 9 7 8 ) ,  mother and t h r e e  c h i l d r e n  t o r -  
t u r e d  and bu t che red  w h i l e  husband r e t u r n e d  home t o  f i n d  them; 
King v. S t a t e ,  390 So. 2d 315 ( F l a .  19801, cert .  den. 450 U .  S. 
989 (19811, where de f endan t  t o r e  v i c t i m ' s  vag ina  w i t h  k n i t t i n g  
n e e d l e s  and caused  bu rns ,  b r u i s e s ,  b r a i n  hemorrhage, s t a b  wounds 
and broken neck d u r i n g  r a p e  murder; Atk ins  v. S t a t e ,  11 F. L. W.  
56 7  ( F l a .  O c t .  30, 19 86) , where 6  y e a r  o l d  c h i l d  t aken  t o  wooded 
a r e a ,  knocked unconscious  and b e a t e n  aga in  and l e f t  on seldom 
t r a v e l e d  d i r t  road  t o  d i e ,  w i t h  broken jaw and t e e t h ,  30 blows on 
head and neck,  b lood  i n  h i s  stomach: S c o t t  v .  S t a t e ,  11 F.  L.  W. 
505 ( F l a .  Sep t .  25, 19861, where random v i c t i m  p icked  up and 
b e a t e n ,  b rought  him t o  i s o l a t e d  p l a c e ,  b e a t e n  a g a i n  and r a n  ove r  
v i c t i m  w i t h  c a r .  



That  t h e  c a p i t a l  f e l o n y  was committed w h i l e  Defendant  was under 

t h e  i n f l u e n c e  o f  ext reme menta l  o r  emo t iona l  d i s t u r b a n c e .  

During t h e  p e n a l t y  phase ,  D r .  A n a s t a s i o  C a s t i e l l o ,  M.  D . ,  

t e s t i f i e d  t h a t  t h e  Defendant  is  a s c h i z o i d  pa r ano id  t ype .  (R.  1471 ) .  

Tha t  i l l n e s s  i s  a major  menta l  d i s o r d e r  f o r  which t h e r e  i s  no 

c u r e  and which m a n i f e s t s  i t s e l f  by undue s u s p i c i o u s n e s s ,  a c t i n g  

a f a n t a s y  l i f e  and t h e  i n a b i l i t y  o f  t h e  i n d i v i d u a l  t o  p r o p e r l y  

r e cogn i ze  r e a l i t y .  ( R .  1471 ) .  There i s  no q u e s t i o n  t h e  Defendant  

s u f f e r s  from t h i s  i l l n e s s  and h a s  a l l  h i s  l i f e  i n c l u d i n g  du r ing  

t h e  t i m e  t h e  c r imes  were committed. ( R .  1472 ) .  D r .  C a s t i e l l o  

would recommend h o s p i t a l i z a t i o n  f o r  an  i n d i v i d u a l  such a s  t h e  

Defendant .  ( R .  1473) . H i s  i l l n e s s  cou ld  impa i r  t h e  De fendan t ' s  

a b i l i t y  t o  a p p r e c i a t e  t h e  wrongfu lness  of  h i s  conduct  o r  conform 

h i s  conduct  t o  t h e  requ i rements  o f  law. (R.  1472 ) .  

D r .  Norman Reichenberg ,  Ph. D . ,  a l s o  t e s t i f i e d  t h a t  t h e  

Defendant  s u f f e r s  from an ext reme menta l  o r  emot iona l  d i s t u r b a n c e  

and ha s  f o r  h i s  e n t i r e  l i f e .  (R .  1476 ) .  The De fendan t ' s  c a p a c i t y  

t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  o f  h i s  conduct  o r  t o  conform h i s  

conduct  t o  t h e  requ i rements  of  law a r e  s u b s t a n t i a l l y  impa i red  due 

t o  h i s  menta l  c o n d i t i o n .  ( R .  1476 ) .  The Defendan t ' s  major  menta l  

i l l n e s s ,  pa r ano id  s c h i z o p h r e n i a ,  i s  t h e  most s e r i o u s  o f  a l l  menta l  

i l l n e s s e s  and t h e  De fendan t ' s  t h i n k i n g  h a s  no th ing  t o  do w i t h  r i g h t  

o r  wrong, b u t  r a t h e r  w i t h  t h e  way h e  p e r c e i v e s  t h i n g s  a t  t h e  moment. 

(R.  1477 ) .  

The p sycho log i ca l  e v a l u a t i o n s  o r d e r e d  by t h e  Cour t  which a r e  

pa rk  o f  t h e  Record on Appeal r e v e a l  t h a t  t h e  Defendant  h a s  h e a r d  

v o i c e s ,  expe r i enced  h a l l u c i n a t i o n s ,  and t h e  v o i c e s  have t o l d  him 



t h a t  he  i s  a  god. (R.  1668) . The s a n i t y  of  t h e  Defendant i s  

a an i s s u e  D r .  C a s t i e l l o  viewed a s  "obscured.  " ( R .  1672) . 
There was s u f f i c i e n t  u n r e f u t e d  medica l  tes t imony f o r  t h e  

Cour t  t o  determine t h a t  t h e  c a p i t a l  f e lony  was committed w h i l e  

t h e  Defendant was under t h e  i n f l u e n c e  o f  extreme menta l  o r  emo- 

t i o n a l  d i s t u rbance . '  Huckaby v.? S t a t e , .  3.43 So. 2d 29, .  33-34, 

 la. 197.7) ; Jones  v. S t a t e , ' .  332 So. 2d 615, 619  la. 1976) ; 

Mines v. S t a t e , .  390 So. 2d. 332 ' ( F l a .  1 9 8 0 ) ,  ce r t .  den. 101  S. C t .  

1994, 451 U .  S.  916, 68 L.  Ed. 2d 308; Holmes v. S t a t e ,  429 So. 

2d 297 ( F l a .  1983 ) ;  Burch v.  S t a t e ,  343 So. 2d 831 ( F l a .  1977 ) ;  

S t a t e  v .  Dixon, 283 So. 2d 1 ( F l a .  1973 ) ,  cer t .  den. 416 U .  S. 

943, 94 S.  C t .  1950, 40 L.  Ed. 2d 295 (1974) .  

E .  The t r i a l  c o u r t  e r r e d  by f a i l i n g  t o  f i n d  any non- 

s t a t u t o r y  m i t i g a t i n g  c i rc 'umstances .  ( R .  1900) . 
This  Cour t  h a s  no t ed  t h a t  a con fe s s ion  by t h e  defendan t  

and mutual  l ove  and a f f e c t i o n  of  fami ly  and f r i e n d s  a r e  non-s ta tu-  

t o r y  m i t i g a t i n g  c i rcumstances  which have been cons ide red .  Caru- 

t h e r s  v .  S t a t e ,  465 So. 2d 496, 499  la. 1985) ,  r e h  den 1985. 

The t r i a l  c o u r t  f a i l e d  t o  c o n s i d e r  t h e  tes t imony of  

w i t n e s s e s  w i t h  r e g a r d  t o  t h e  non - s t a tu to ry  m i t i g a t i n g  f a c t o r s .  11 

There  was a  con fe s s ion  and much tes t imony by fami ly  and f r i e n d s .  

' l ~ h e  w i t n e s s e s  were a s  fo l lows :  F ' e l i c i t a  Brown, h a s  known defen- 
d a n t  8-9 y e a r s .  ( R .  1551-52) . Defendant was employed by h e r  husband 
and she  b e l i e v e s  t h e  judge should  l e t  him l i v e .  ( R .  1552-53) . Rudolph 
Rogers,  who used t o  p l ay  b a s k e t b a l l  w i t h  t h e  defendan t  and who h a s  
known t h e  defendan t  t o  b e  a  "good guy" wishes  t h e  judge n o t  t o  sen- 
t e n c e  him t o  dea th .  ( R .  1554-55).  Ba t s a ida  To r r e s ,  who was welcomed 
by t h e  defendan t  i n t o  t h e  neighborhood 5  y e a r s  b e f o r e ,  was always 
f r i e n d l y  t o  h e r  c h i l d r e n ,  b e l i e v e s  t h e  defendan t  shou ld  n o t  b e  h e l d  
r e s p o n s i b l e  i f  s i c k .  ( R .  1555-58).  J. F r o s t  Walker, a t t o r n e y ,  h a s  



F i n a l l y ,  t h e  c a s e  should ,  i n  t h e  very  l e a s t ,  b e  remanded 

f o r  a  new sen t enc ing  due t o  t h e  f a i l u r e  of  t h e  Cour t  t o  f i n d  t h e  

p roper  m i t i g a t i n g  c i rcumstances  and t o  weigh a l l  c i rcumstances  

p rope r ly .  

known t h e  defendant  10 y e a r s .  (R .  1559) .  The defendant  i s  compas- 
s i o n a t e ,  hones t ,  i n t e l l i g e n t ,  d e s i r e s  t o  h e l p  people ,  h e l p  Walker 's  
family  and t o  h e l p  t h e  de fendan t ' s  family .  (R.  1559) .  The defendant  
has  always l i v e d  w i th  h i s  mother a t  home, he  has  worked, suppor ted  
h imse l f .  (R .  1560) .  The defendant  w i l l  c o n t r i b u t e  t o  s o c i e t y ,  n o t  
d e t e r  o t h e r s  when h e  i s  be ing  punished f o r  be ing  mental ly  ill. (R.  
1561) . Walker would p l ead  f o r  t h e  de fendan t ' s  l i f e  be ing  spa red .  
(R .  1562) .  M r s .  Walker t e s t i f i e d  i n  t h e  same manner. (R .  1563-64) . 

Deborah Dixon t e s t i f i e d  s h e  i s  t h e  d e f e n d a n t ' s  n i e c e  and would ask  
t h e  judge n o t  t o  impose t h e  dea th  s en t ence .  (R.  1566) .  Other  r e l a -  
t i v e s  t e s t i f i e d  t o  t h e  same e f f e c t .  (R.  1568-1571). Leroy Jackson 
t e s t i f i e d  h e ' s  a  very  good f r i e n d  of  t h e  defendant  and t h a t  t h e  
defendant  used t o  h e l p  h i s  ( J ackson ' s )  mother when she  had cancer .  
(R .  1572) .  The pre -sen tence  i n v e s t i g a t i o n  recommended t h a t  t h e  
defendant  b e  committed t o  t h e  State h o s p i t a l  due t o  h i s  mental  condi- 
t i o n .  (R.  1576) .  



THE DEATH PENALTY I S  CRUEL 
AND UNUSUAL PUNISHMENT UNDER 
THE EIGHTH AND FOURTEENTH 
AMENDMENTS TO THE CONSTITUTION 
OF THE UNITED STATES. 

The Supreme Cour t  of  t h e  Uni ted  S t a t e s  i n  Gregg v. 

Georgia ,  96 S.  C t .  2971, 428 U .  S .  153, 49 L. Ed 2d.859 (1976) ,  

h e l d  t h a t  mandatory i n f l i c t i o n  o f  t h e  dea th  p e n a l t y  c o n s t i t u t e s  

c r u e l  and unusual  punishment. While Appe l lan t  i s  n o t  unmindful 

of  P r o f i t t  v.  F l o r i d a ,  428 U .  S .  242 (1976) ,  and a l l  o f  t h i s  

C o u r t ' s  op in ions  on t h e  i s s u e ,  h e  would r e s p e c t f u l l y  r a i s e  t h i s  

i s s u e  once aga in  a s  t h e r e  would seem t o  be  no b a s i s  f o r  dea th  

b e i n g  cons ide red  c r u e l  and  unusual  punishment where i t  is  manda- 

- t o r y ,  y e t  p e r m i s s i b l e  where d i s c r e t i o n a r y .  The punishment i t s e l f  - 
m - 

dea th  - i s  t h e  same. A d d i t i o n a l l y ,  i n  t h e  c a s e  a t  b a r ,  t h e  test i-  

mony o f  a l l  of  t h e  p s y c h o l o g i s t s  and p s y c h i a t r i s t s  a g r e e  t h a t  t h e  

Defendant s u f f e r s  from a c h r o n i c  major menta l  i l l n e s s  - sch izo-  

ph ren i a ,  pa rano id  t ype .  To impose t h e  dea th  p e n a l t y  on one i n  

need of  t r e a t m e n t  f o r  such a d i s o r d e r  i s  t r u l y  c r u e l  and unusual  

punishment i n  t h e  r e a l  s e n s e  o f  t h e  words. The s e n t e n c e  shou ld  be  

vaca t ed  a s  t h e  dea th  p e n a l t y  i n  F l o r i d a  c o n s t i t u t e s  c r u e l  and un- 

u s u a l  punishment. 



X I I .  - 

THE DEFENDANT D I D  NOT RECEIVE 
A FAIR AND IMPARTIAL TRIAL DUE 
TO THE CUMULATIVE P R E J U D I C I A L  
EFFECT OF THE TOTALITY OF ERRORS 
COMPLAINED OF HEREIN. 

Due p r o c e s s  r e q u i r e s  a  f a i r  h e a r i n g .  A r t .  I ,  Sec.  9 ,  

D e c l a r a t i o n  o f  R i g h t s ,  F l o r i d a  C o n s t i t u t i o n ;  F i f t h  and Fou r t een th  

Amendments t o  t h e  U .  S .  C o n s t i t u t i o n .  Dr i e s sen  v. S t a t e ,  431 So. 

2d 692 ( F l a .  3d DCA, 1983) ; S t a t e  v. S t e e l e ,  348 So. 2d 398 (F l a .  

3d DCA, 1977 ) ;  Crosby v. S t a t e ,  97 So. 2d 181  ( F l a .  1957) .  

I n  t h e  c a s e  a t  b a r ,  The Defendant  was dep r ived  o f  h i s  

r i g h t  t o  use  peremptory c h a l l e n g e s  when h i s  motions t o  s t r i k e  

j u r o r s  f o r  c ause  w e r e  den ied ;  t h e  j u ry  was n o t  p r o p e r l y  i n s t r u c -  

t e d  on t h e  Defendan t ' s  d e f e n s e  of  excusab l e  homicide a s  t h e  

h i n s t r u c t i o n  g iven  was mi s l ead ing ;  t h e  misconduct  th roughout  t h e  

t r i a l  and even p r e - t r i a l  o f  t h e  p r o s e c u t o r s  and t h e i r  r e f e r r i n g  

t o  de f ense  counse l  a s  " u n e t h i c a l "  and " u n p r o f e s s i o n a l "  b e f o r e  t h e  

j u ry ;  t h e  admiss ion i n t o  ev idence  of  n o t  - one b u t  t h r e e  shock ing ly  

gruesome posed photographs  e x a g g e r a t i n g  t h e  decea sed ' s  wounds 

and showing t h e  r e s u l t s  ( an  i n c i s i o n  between h e r  b r e a s t s )  of  

medical  t he r apy ;  t h e  p l e a  o f f e r  o f  l i f e  fo l lowed  by t h e  s e n t e n c e  

o f  dea th ;  a l l  o f  t h e s e  e r r o r s ,  any o f  which a l o n e  c o n s t i t u t e s  a  

v a l i d  reason  f o r  r e v e r s a l ,  c e r t a i n l y  t aken  t o g e t h e r  dep r ived  t h e  

Defendant  o f  a  f a i r  and i m p a r t i a l  t r i a l .  The judgment and sen- 

t e n c e  shou ld  b e  vaca t ed  and t h e  cause  remanded f o r  a  new t r i a l .  



CONCLU'S ION 

Based upon t h e  fo r ego ing  r ea sons  and a u t h o r i t i e s ,  t h e  

judgment and s e n t e n c e  shou ld  b e  vaca t ed  and t h e  cause  remanded 

f o r  a  new t r i a l .  I n  t h e  very  l e a s t ,  t h e  s en t ence  of  dea th  

shou ld  b e  vaca t ed  and t h e  cause  remanded f o r  a  r e sen t enc ing .  

R e s p e c t f u l l y  submi t ted ,  
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Esqu i r e ,  O f f i c e  o f  t h e  At to rney  Genera l ,  401 N .  W. 2nd Avenue, 

S u i t e  820, Miami, F l o r i d a  33128, and t o  Al ton Moore, #104659, 

F l o r i d a  S t a t e  P r i s o n  11, P. 0. Box 747, S t a r k e ,  F l o r i d a  32091, 

P-1-S-10, t h i s  qfY) day of  A p r i l ,  1987. 


