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INTRODUCTION 

For purposes  of t h i s  proceeding,  P e t i t i o n e r  

MARGARET SHARP, s h a l l  h e r e a f t e r  be r e f e r r e d  t o  a s  "SHARP" and 

P e t i t i o n e r  H.S. MUSSELWHITE s h a l l  be r e f e r r e d  t o  a s  

"MUSSELWHITE". Respondent MAGALI C.  HAMILTON s h a l l  h e r e a f t e r  be 

r e f e r r e d  t o  a s  "WIFE'. 

Reference t o  t h e  record  on appea l  s h a l l  be made 

wi th  t h e  s p e c i f i c  page number a s  (R-  1. 



STATEMENT OF THE FACTS AND OF THE CASE -- ---- 

The facts in this matter are not in dispute. 

For purposes of simplification, SHARP will here incorporate so 

much of the decision of the Fifth District Court of Appeal as 

succinctly sets forth the facts of this case: 

Magali Hamilton and L.E. Hamilton, as husband and 
wife, were the owners of a parcel of property in 
Seminole County, Florida, as tenants by the entirety 
prior to the dissolution of their marriage by final 
judgment entered on May 24, 1984. The final judgment 
of dissolution provides, for purposes pertinent to 
this appeal: 

The husband's interest in the marital 
home of the parties described above be 
and it is hereby awarded to the wife as 
lump sum alimony. Title to the 
following property is by this final 
judgment of dissolution of marriage 
hereby transferred, set over and 
conveyed to the wife, Magali C. 
Hamilton, in fee simple absolute. 

During the Hamiltons' marriage, L.E. Hamilton 
executed, on his own, a $10,000.00 mortgage on the 
property in favor of Appellant, Margaret Sharp. 
Appellant Musselwhite had a Final Judgment against 
L.E. Hamilton in the amount of $22,608.34. 

The present cause began when Sharp filed a 
com~laint seekinq to. inter alia. foreclose her 
mor;gage on the subject property. ~bsselwhite filed 
an answer and counterclaim seekins a declaratory 
judgment as to his rights againsf the property: 
Ultimately, all the parties moved for motions for 
summary judgment. 

The lower court determined that the final 
judgment of dissolution, awarding Magali Hamilton 
title to the property as "lump sum alimony," vested 
ownership of the property in her, free and clear of 
Musselwhite's judgment lien and Sharp's mortgage. The 
Court thereupon quieted title to the property in favor 



of Hamilton a s  a g a i n s t  Musselwhite and Sharp.  
Sharp  fi Hamilton, 11 FLW a t  2047 ( F l a .  5 t h  DCA 1986 ) .  

The F i n a l  Judgment of D i s s o l u t i o n  of Marriage 

e n t e r e d  May 2 4 ,  1984 a l s o  found t h e  fo l l owing :  

The Husband h a s  been t h e  pr imary wage e a r n e r  d u r i n g  
t h e  cou r se  of  t h i s  mar r i age  and prov ided  a  s u b s t a n t i a l  
s t a n d a r d  of l i v i n g  f o r  t h e  f a m i l y  and t h e  Wife has  
subord ina ted  h e r  a b i l i t i e s  i n  t h e  job market  t o  
f a c i l i t a t e  t h e  development of t h e  f a m i l y  and i s  n o t  
c apab l e  of p rov id ing  h e r s e l f  w i th  t h e  s u f f i c i e n t  
income t o  s u s t a i n  t h e  s t a n d a r d  of  l i v i n g  t o  which s h e  
has  become t o  r e l y  upon d u r i n g  t h e  cou r se  of t h e  
mar r iage .  The Husband i s  w e l l  a b l e  t o  pay p e r i o d i c  
al imony b u t  because  of  h i s  h i s t o r i c a l  r e f u s a l  t o  
comply w i th  h i s  p e r s o n a l  o b l i g a t i o n s ,  t h e  o b l i g a t i o n s  
of t h i s  Cour t  and h i s  l i v i n g  a  l i f e  s t y l e  which makes 
it i m p r a c t i c a b l e  f o r  t h e  Wife t o  e n f o r c e  o b l i g a t i o n s  
f o r  p e r i o d i c  payments, t h e  Husband's i n t e r e s t  i n  s a i d  
m a r i t a l  home should  be awarded t o  t h e  Wife a s  lump sum 
alimony.  

E x h i b i t  "A", p.  2 ,  Appendix t o  Br ie f  of H.S. Musselwhite,  Jr. 

( F i l e d  i n  t h e  F i f t h  D i s t r i c t  Cour t  of Appea l ) .  

The F i f t h  D i s t r i c t  Cour t  of Appeal a f f i r m e d  t h e  

r u l i n g  of t h e  t r i a l  c o u r t  i n  q u i e t i n g  t i t l e  t o  t h e  p r o p e r t y  a s  

a g a i n s t  SHARP'S mortgage. That  c o u r t  a l s o  c e r t i f i e d  i t s  r e s u l t  

t o  be i n  e x p r e s s  and d i r e c t  c o n f l i c t  w i th  t h e  d e c i s i o n  of 

Hillman - v .  McCutchen, 166 So.2d 611 ( F l a .  3d DCA) cert .  den ied .  

171  So.2d 391 ( F l a .  1964 ) .  



SUMMARY OF ARGUMENT - 

The i s s u e  b e f o r e  t h i s  c o u r t  i s  whe the r ,  upon 

d i s s o l u t i o n ,  a  mortgage execu ted  s o l e l y  by t h e  Husband d u r i n g  

m a r r i a g e  a t t a c h e s  t o  p r o p e r t y  p r e v i o u s l y  h e l d  by t h e  e n t i r e t y  

which t h e  F i n a l  Judgment of D i s s o l u t i o n  of Marr iage  p u r p o r t e d  t o  

award t o  t h e  Wife a s  lump sum al imony.  

The s u b j e c t  r e a l  p r o p e r t y  was h e l d  a s  e n t i r e t y  

p r o p e r t y  when t h e  Husband, L.E. Hamil ton,  a l o n e  execu ted  a  

mortgage i n  f a v o r  of  SHARP. When t h e  m a r r i a g e  s u b s e q u e n t l y  was 

d i s s o l v e d ,  t i t l e  t o  t h e  e n t i r e t y  p r o p e r t y  a u t o m a t i c a l l y  

c o n v e r t e d  t o  t enancy  i n  common. The s e p a r a t e  i n t e r e s t  i n  t h e  

p r o p e r t y  t h e n  h e l d  by t h e  Husband was o r d e r e d  t o  b e  p a i d  t o  t h e  

Wife a s  lump sum al imony,  t o  f u l l y  s a t i s f y  h i s  al imony 

o b l i g a t i o n .  

I t  h a s  l o n g  been e s t a b l i s h e d  law i n  F l o r i d a  t h a t  

an  award of al imony r e q u i r e s  t h e r e  b e  some s e p a r a t e  s o u r c e  of 

p r o p e r t y  n o t  a l r e a d y  owned by t h e  o b l i g e e  spouse  from which t h a t  

al imony can b e  p a i d .  Although t h e  f a c t  t h a t  t h e  s e v e r a n c e  of 

t h e  e n t i r e t i e s  e s t a t e  and t h e  award t o  WIFE of t h e  Husband's 

i n t e r e s t  a s  lump sum al imony w e r e  done i n  t h e  same l e g a l  

document t h e r e  e x i s t e d  a n  i n t e r v a l  d u r i n g  which t h e  Former 

Husband had a  s e p a r a t e  i n t e r e s t  i n  t h e  p r o p e r t y .  I t  was i n  t h i s  

i n t e r v a l  t h a t  t h e  mortgage p r e v i o u s l y  execu ted  o n l y  by t h e  



Husband a t t a c h e d .  SHARP'S mor tgage  l i e n  t h u s  a t t a c h e d  t o  t h e  

Husband ' s  u n d i v i d e d  one -ha l f  i n t e r e s t  i n  t h e  real  e s t a t e  b e f o r e  

it was g i v e n  t o  WIFE as  a l imony .  



ARGUMENT 

A MORTGAGE ON AN ESTATE BY THE ENTIRETY EXECUTED BY 
ONLY ONE SPOUSE ATTACHES TO THAT SPOUSE'S INTEREST 
UPON A SUBSEQUENT DISSOLUTION OF MARRIAGE PRIOR TO THE 
ENFORCEMENT OF A CLAIM FOR ALIMONY 

The F i n a l  Judgment of D i s s o l u t i o n  of Marriage of 

t h e  WIFE and h e r  Husband e x p r e s s l y  provided t h a t  t h e  Husband's 

i n t e r e s t  i n  t h e  m a r i t a l  home be  awarded t o  t h e  WIFE a s  lump sum 

alimony. I n  making t h a t  award, t h e  t r i a l  c o u r t  e x p r e s s l y  found 

t h a t  t h e  WIFE was "no t  capable  of p rov id ing  h e r s e l f  w i th  t h e  

s u f f i c i e n t  income t o  s u s t a i n  t h e  s t anda rd  of l i v i n g  t o  which she 

has  become t o  r e l y  upon d u r i n g  t h e  course  of t h e  marr iage"  and 

t h a t  " t h e  Husband i s  w e l l  a b l e  t o  pay p e r i o d i c  alimony." There 

was no f i n d i n g  of any s p e c i a l  e q u i t i e s  o r  j u s t i f i c a t i o n  f o r  any 

e q u i t a b l e  d i s t r i b u t i o n .  On t h e  c o n t r a r y ,  t h e  c o u r t  s p e c i f i c a l l y  

awarded t h e  home a s  lump sum alimony t o  supp lan t  t h e  WIFE'S 

needs f o r  p e r i o d i c  alimony. See Canakar is  - v. Canakar is ,  382 

So.2d 1197 ( F l a .  1980) ;  Tronconi - v. Tronconi,  466 So.2d 203 

( F l a .  1985) ;  Ledford - v. Ledford, 469 So.2d 828 ( F l a .  5 t h  DCA 

1985 1. 

The sou rce  of funds  f o r  t h e  Husband t o  pay t h e  

lump sum alimony was h i s  i n t e r e s t  i n  t h e  m a r i t a l  p r o p e r t y  a s  

tenant-in-common c r e a t e d  when t h e  e s t a t e  by t h e  e n t i r e t i e s  was 

severed i n  t h e  F i n a l  Judgment of D i s so lu t ion .  See F l a .  S t a t s .  

Sec t ion  689.15; S a l y e r s  v .  Good, 443 So.2d 152 ( F l a .  2d DCA -- 



Kelso, 354 So.2d 137 (Fla. 2d DCA 1978) and Hillman - v. 

McCutchen, supra. Following brief discussions and 

characterizations of both Hillman and Liberman, the Court held 

that Liberman could not ''be honestly distinguished from the 

instant case, since the deed was executed after judgment" Sharp 

at FLW 2048. Without discussion, the Court then certified its 

decision to be in express and direct conflict with Hillman. 

In Liberman the Final Judgment of Dissolution 

incorporated a previously executed Property Settlement Agreement 

which provided that the Husband convey his interest in the 

marital home to the Wife. A Property Settlement Agreement is a 

contract between the parties. In Liberman, the contracts was to 

convey the entireties properties solely to the wife. By the 

doctrine of "equitable conversion" the wife at least became the 

beneficial owner of the real property and the Final Judgment of 

Dissolution merged her equitable title with legal title. In re 

Sweet's Estate 254 So.2d 562 (Fla. 2d DCA 1971). 

In the instant case, there was no Property 
Settlement Agreement, - no deed executed, and - no voluntary act or 

agreement between the parties to convey the home to the WIFE. 

The Final Judgment of Dissolution of Marriage itself operated as 

the conveyance of the Husband's interest to the WIFE when it 

expressly stated that "[tlitle to the following property is by 

this Final Judgment of Dissolution of Marriage hereby 



t r a n s f e r r e d ,  s e t  over and conveyed t o  t h e  Wife, MAGALI C. 

HAMILTON, i n  f e e  s imple  a b s o l u t e . "  The f a c t  t h a t  Liberman d i d  

i nvo lve  a  Proper ty  Se t t l ement  Agreement i s  a  r e l e v a n t  

d i s t i n g u i s h i n g  f a c t o r .  I n  c o n t r a s t  t o  t h i s ,  t h e  i n s t a n t  f a c t s  

a r e  v i r t u a l l y  i d e n t i c a l  t o  Hillman. 

A s  reasoned by t h e  c o u r t  i n  Hillman, t h e  

warranty  contained i n  t h e  mortgage executed by t h e  husband i s  

e f f e c t i v e  a s  an express ion  of an i n t e n t i o n  on h i s  p a r t  t o  c r e a t e  

a  l i e n  on h i s  i n t e r e s t  i n  t h e  r e a l  e s t a t e  f o r  t h e  deb t .  While 

t h e  mortgage may have been i n e f f e c t i v e  a t  i t s  i n c e p t i o n  t o  

encumber e n t i r e t y  p rope r ty ,  t h e  mortgage i s  e f f e c t i v e  t o  s ecu re  

t h e  Husband's a f t e r - a c q u i r e d  t i t l e .  Hillman, supra  a t  page 613. 

The same reasoning  a p p l i e s  i n  t h e  i n s t a n t  case .  

The ve ry  reason given by t h e  t r i a l  c o u r t  i n  t h e  

d i s s o l u t i o n  proceeding f o r  conveying t h e  i n t e r e s t  of t h e  Husband 

t o  t h e  WIFE a s  lump sum alimony was " . . .and h i s  l i v i n g  a  

l i f e s t y l e  which makes it imprac t i cab le  f o r  t h e  w i fe  t o  en fo rce  

o b l i g a t i o n s  f o r  p e r i o d i c  payments." Ergo, t h e  award of t h e  

Husband's i n t e r e s t  i n  t h e  m a r i t a l  p r o p e r t y  t o  WIFE was t o  s e r v e  

a s  a  source  t o  s a t i s f y  h i s  o b l i g a t i o n  t o  pay p e r i o d i c  alimony. 

A s  noted by t h e  c o u r t  i n  Hillman, supra ,  had t h e  

t r i a l  c o u r t  ordered t h e  i n t e r e s t  of t h e  Husband s o l d  and t h e  

money r e a l i z e d  the reby  pa id  a s  alimony, a  mortgage l i e n  would 

have a t t a c h e d  t o  h i s  i n t e r e s t  be fo re  any alimony payments would 



, .  L ,  

have been made t o  t h e  Wife. Accordingly,  i n  t h e  i n s t a n t  ca se ,  

t i t l e  a s  t e n a n t  i n  common ves t ed  i n  t h e  Husband and SHARP'S 

mortgage l i e n  a t t a c h e d  t o  t h a t  i n t e r e s t  p r i o r  t o  t h e  enforcement 

of any c la im on t h e  p a r t  of t h e  WIFE f o r  alimony. 



CONCLUSION 

The t r i a l  c o u r t  and t h e  Court of Appeal bo th  

r u l e d  t h e  mortgage i n t e r e s t  of SHARP was i n e f f e c t i v e  a g a i n s t  t h e  

p rope r ty  awarded t h e  WIFE a s  lump sum almimony. Such r u l i n g s  

w e r e  improper i n  view of t h e  f a c t  t h a t  a f t e r  t h e  e s t a t e  by t h e  

e n t i r e t y  was severed by t h e  F i n a l  Judgment of D i s so lu t ion ,  t h e  

WIFE was awarded t h a t  s e p a r a t e  i n t e r e s t  of t h e  Husband a s  lump 

sum alimony. I n  t h e  pe r iod  a f t e r  t h e  e n t i r e t y  e s t a t e  was 

severed,  t h e  mortgage l i e n  a g a i n s t  t h e  Husband's i n t e r e s t  

a t t ached .  When t i t l e  t o  t h e  p rope r ty  was then  awarded by t h e  

F i n a l  Judgment of D i s s o l u t i o n  of Marriage t o  t h e  WIFE, it was 

s u b j e c t  t o  t h e  mortgage l i e n  of SHARP. A l l  t h i s  happened by 

ope ra t ion  of law i n  t h e  " tw ink l ing  of a l e g a l  eye."  

The Order f o r  Summary F i n a l  Judgment a s  t o  

Crossclaim of Magali C. Hamilton, and op in ion  and d e c i s i o n  of 

t h e  F i f t h  D i s t r i c t  Court of Appeal a f f i r m i n g  t h e  r u l i n g  q u i e t i n g  

t i t l e  t o  t h e  p rope r ty  a s  a g a i n s t  t h e  mortgage should be  reversed  

and remanded t o  t h e  t r i a l  c o u r t  f o r  f u r t h e r  proceedings  a f t e r  

acknowledging t h e  v a l i d i t y  of t h e  mortgage l i e n  a g a i n s t  t h e  

Husband's i n t e r e s t  i n  t h e  p rope r ty .  
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