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THE EXECUTION OF A MORTGAGE ON TENANCY BY 
THE ENTIRETY PROPERTY BY THE HUSBAND 
WITHOUT THE WIFE'S J O I N D E R  DOES NOT 
BECOME A LIEN O N  THE PROPERTY I F  I T  I S  
THEREAFTER AWARDED TO THE WIFE AS LUMP SUM 
ALIMONY. 

AND 

A JUDGMENT RECORDED AGAINST A HUSBAND DOES 
NOT BECOME A LIEN O N  THE PROPERTY I F  I T  I S  
THEREAFTER AWARDED TO THE WIFE AS LUMP SUM 
ALIMONY. 

I n  t h e  case  o f  L i b e r m a n  v. Kelso,  354 So.2d 1 3 7 ,  1 3 9  

(2nd DCA 1978) ,  t h i s  cour t  acknowledged t h a t :  

S e c t i o n  689.15, F l o r i d a  S t a t u t e s  (1975)  
s p e c i f i e s  t h a t  i n  t h e  case o f  e s t a t e s  by  
t h e  e n t i r e t i e s ,  t h e  t e n a n t s  s h a l l  become 
t e n a n t s  i n  common upon d i v o r c e .  However,  
t h i s  s t a t u t e  h a s  n e v e r  b e e n  c o n s t r u e d  t o  
p r o h i b i t  a c o u r t  i n  a d i s s o l u t i o n  
p r o c e e d i n g  f r o m  a w a r d i n g  f u l l  t i t l e  t o  
e n t i r e t i e s  p r o p e r t y  t o  one of t h e  spouses.  
S e e  Q u i c k  v. L e a t h e r m a n L  96  So.2d 1 3 6  
(Fla .  1957).  Thus t h e  judgment of  d i s s o l u -  
t i o n ,  t h e  v e r y  e v e n t  u p o n  w h i c h  t h e  
a p p e l l a n t s  r e l y  t o  m a k e  Mr. H e i n s e l m a n  a 
t e n a n t  i n  common,  o r d e r e d  t h a t  t h e  
a p p e l l e e  s h o u l d  h a v e  s o l e  t i t l e  t o  t h e  
p r o p e r t y .  W e  do  n o t  c o n s i d e r  t h e  f a c t  t h a t  
t h e  d e e d  was n o t  a c t u a l l y  e x e c u t e d  u n t i l  
a f t e r  t h e  d i s s o l u t i o n  a s  r e l e v a n t  because  
we deem t h e  iudament  of d i s s o l u t i o n  to be -- 
c o n t ~ o l l i n s .  I n  e s s e n c e ,  w e  b e l i e v e  t h a t  --- 
t h e  t r a n s f e r  o f  t h e  h u s b a n d ' s  i n t e r e s t  t o  -- -- -- -- - 
thg wife Ev+sva~t ta the ivdsment af 
d i s s o l u t i o n  was  e q u i v a l e n t  t h e  ----------- --- 
d e f e a s a n c e  of t h e  h u s b a n d ' s  i n t e r e s t  in 
t h e  ~ r o p e r t v  which would have o c c u r r e d  had 
he pre - deceased  his w i f e  w h i l e  the par t i e s  
were s t i l l  m a r r i e d .  [Emphasis s u p p l i e d . ]  



The F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l s  i n  H o l t  v. B o o z e l ,  

394 So.2d 226 ( 5 t h  DCA 1981) viewed w i t h  f a v o r  t h e  ph i losophy  

and  l a w  a s  e s t a b l i s h e d  i n  t h e  L i b e r m a n  c a s e  when i t  a g r e e d  

w i t h  t h e  " p r o p o s i t i o n "  t h a t  t h e  s t a t u t e s  h a v e  " n e v e r  b e e n  

c o n s t r u e d  t o  p r o h i b i t  a  c o u r t  i n  a  d i s s o l u t i o n  p r o c e e d i n g  

f r o m  a w a r d i n g  f u l l  t i t l e  i n  p r o p e r t y  h e l d  a s  a t e n a n c y  by t h e  

e n t i r e t y  t o  o n e  of  t h e  s p o u s e s . "  The c o u r t  w e n t  on  t o  n o t e  

t h a t  i n  t h e  c a s e  t h e n  b e i n g  c o n s i d e r e d  a n d  i n  t h e  L i b e r m a n  

c a s e  t h a t  t h e  f i n a l  j u d g m e n t  had b e e n  e n t e r e d  p r i o r  t o  t h e  

t ime  a  deed of conveyance was e v e r  execu ted .  

I n  t h e  Hol t  c a s e  t h e  c o u r t  c o n s i d e r e d  t h e  c a s e  of S t a t e  

Devt .  o f  Com. v. Lowery,  3 3 3  So.2d 495 (1st DCA 1 9 7 6 ) ,  w h i c h  

c a s e  d e a l t  w i t h  a  deed t r a n s f e r r i n g  t h e  husband's  i n t e r e s t  t o  

t h e  w i f e  p u r s u a n t  t o  a  s t i p u l a t i o n  b e t w e e n  t h e  d i v o r c i n g  

p a r t i e s ,  a  deed having been execu ted  p r i o r  t o  t h e  t i m e  of t h e  

f i n a l  j u d g m e n t ,  b u t  r e c o r d e d  a f t e r  t h e  d a t e  of  t h e  f i n a l  

judgment .  The C o u r t ,  i n  H o l t ,  s t a t e d  t h a t  i t  c o n c u r r e d  w i t h  

t h e  r e a s o n i n g  b e h i n d  t h e  Lowery a n d  L i b e r m a n  c a s e s  i n  t h e  

F i r s t  and Second D i s t r i c t  C o u r t s  of Appeal. 

The l e g i s l a t u r e  d i d  n o t  i n t e n d  by e n a c t i n g  F l o r i d a  

S t a t u t e  61.08 t h a t  a n  a w a r d  o f  a l i m o n y  by t h e  c i r c u i t  c o u r t  

c o u l d  be d e f e a t e d  by t h e  a c t i v i t i e s  o r  i n a p p r o p r i a t e  conduct  

of  t h e  s p o u s e  who i s  t o  p a y  o r  f r o m  whom p r o p e r t y  i s  t o  b e  

t r a n s f e r r e d  a s  alimony. The p r i n c i p a l  of law e s t a b l i s h e d  by 



Q u i c k ,  L i b e r m a n ,  Loweryr  and  H o l t  c l e a r l y  i s  t h a t  t h e  f i n a l  

judgment d i s s o l v i n g  t h e  m a r r i a g e  c o n t r o l s  and a s  s u c h  is t h e  

same  a s  a  d e f e a s a n c e  of t h e  p a y i n g  s p o u s e ' s  i n t e r e s t  i n  

e n t i r e t y  p r o p e r t y  a s  though t h a t  spouse  p redeceased  t h e  o t h e r  

w h i l e  t h e  m a r r i a g e  c o n t i n u e d  t o  e x i s t .  

I t  shou ld  f u r t h e r  be  no ted  t h a t  i n  t h e  L O W ~ K Y ,  Liber- 

and  H o l t  c a s e s  t h e  o p i n i o n s  w e r e  r e n d e r e d  when t h e r e  w a s  n o  

" a t t a c k  o n  a  t r a n s f e r  a s  a  f r a u d  o f  c r e d i t o r s . "  No c l a i m  o r  

a t t a c k  b a s e d  o n  a  t h e o r y  o f  f r a u d  o f  c r e d i t o r s  h a s  o c c u r r e d  

w i t h i n  t h i s  case .  

" B l a c k ' s  Law D i c t i o n a r y ,  R e v i s e d  F o u r t h  E d i t i o n "  

d e f i n e s  " n u l l i t y "  a s :  

"Nothing;  no p roceed ing ;  a n  a c t  o r  
p roceed ing  i n  a  c a u s e  which t h e  
o p p o s i t e  p a r t y  may t r e a t  a s  though 
it had n o t  t a k e n  p l a c e ,  o r  which 
h a s  a b s o l u t e l y  no l e g a l  f o r c e  o r  
e f f e c t .  " 

The SHARP m o r t g a g e  is  and  was o f  no  e f f e c t  s i n c e ,  u n t i l  a 

f i n a l  d e c r e e  d i s s o l v i n g  a m a r r i a g e  i s  e n t e r e d  by t h e  c o u r t ,  

a n y  m o r t g a g e  d e e d  e x e c u t e d  a n d  d e l i v e r e d  by o n l y  o n e  o f  t h e  

s p o u s e s  w h i l e  t h e  p r o p e r t y  w a s  s t i l l  h e l d  a s  a n  e s t a t e  by t h e  

e n t i r e t i e s  a " n u l l i t y " ,  B u l l a r d  v. s t a t e ,  306 So.2d 557 (3 rd  

DCA, 1 9 7 5 ) .  

S i n c e  t h e  t r i a l  c o u r t  h a s  t h e  power t o  c o n s i d e r  s p e c i a l  

c i r c u m s t a n c e s  and award e x c l u s i v e  p o s s e s s i o n  of j o i n t l y  owned 

p r o p e r t y  o f  t h e  s p o u s e s  t o  p r o v i d e  s h e l t e r  f o r  o n e  o f t h e  t w o  

spouses1  p a r e n t s  as  it d i d  i n  Duncan v. Duncan, 379 So.2d 949 

( F l a .  1 9 8 0 )  a n d  B l u n n i e  v. B l u n n i e ,  415 So.2d 1 5 6  ( 4 t h  DCA 



1 9 8 2 ) ,  it c e r t a i n l y  s h o u l d ,  w i t h o u t  l i m i t a t i o n ,  b e  a b l e  t o  

a w a r d  j o i n t l y  owned p r o p e r t y  t o  o n e  of  t h e  s p o u s e s  a s  l u m p  

sum a l i m o n y  f r e e  o f  a n y  l i e n c r e a t e d  by t h e  a c t i v i t i e s  o f t h e  

spouse  f rom whom t i t l e  is t r a n s f e r r e d .  

T h i s  C o u r t ,  i n  Q u i c k  V. L e a t h e r m a n ,  96 So.2d 1 3 6 ,  1 3 8  

(Fla.  1957) may have a l r e a d y  r e s o l v e d  t h e  q u e s t i o n  now b e f o r e  

it when t h e  f o l l o w i n g  was s a i d :  

" I t  i s  t r u e  t h a t  upon t h e  e n t r y  of t h e  d i v o r c e  
d e c r e e  any t i t l e  t h e n  h e l d  a s  a n  e s t a t e  by t h e  
e n t i r e t y  would become a t enancy  i n  common in the 
absence  of a s p e c i f i c  p r o v i s i o n  in the d e c r e e  to 
t h e  c o n t r a r y .  [Emphasis s u p p l i e d . ]  

The award of lump sum a l imony  i n  t h e  F i n a l  Judgment by which 

HAMILTON c l a i m s  h e r  i n t e r e s t  i n  t h e  p r o p e r t y  f r e e  of any l i e n  

of SHARP'S mortgage and MUSSELWHITE'S judgment i s  c e r t a i n l y  a  

" s p e c i f i c  p r o v i s i o n  i n  t h e  d e c r e e  t o  t h e  c o n t r a r y , "  Quick ,  

s u p r a .  

I t  s e e m s  o n l y  e q u i t a b l e  and  r e a s o n a b l e  t h a t  i f  MRS. 

HAMILTON c o u l d  h a v e  r e c e i v e d  t i t l e  t o  t h e  p r o p e r t y  f r e e  a n d  

c l e a r  o f  t h e  l i e n s  o f  MUSSELWHITE a n d  SHARP i f  s h e  had s u r -  

v i v e d  h e r  h u s b a n d ,  i f  h e  had b y  q u i t  c l a i m  d e e d  t r a n s f e r r e d  

t i t l e  t o  h e r ,  i f  s h e h a d  r e a c h e d a m a r i t a l  a g r e e m e n t  w i t h M r .  

H a m i l t o n  a n d  h e  t r a n s f e r r e d  t i t l e  of  t h e  p r o p e r t y  t o  h e r ,  

o r  i f  a  s p e c i a l  e q u i t y  i n  t h e  p r o p e r t y  had b e e n  a w a r d e d  t o  

h e r  by a f i n a l  d e c r e e  o f  d i s s o l u t i o n ,  t h a t  t h e  t r i a l  c o u r t  

below had t h e  power t o  award t h e  p r o p e r t y  a s  lump sum al imony 

f r e e  and c l e a r  of any o b l i g a t i o n s  of t h e  husband. 



CONCLUSION 

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  r u l i n g  o f  t h e  

c o u r t  below t h a t  t h e  fo rmer  husband's c r e d i t o r s  and p u r p o r t e d  

m o r t g a g e e  h a v e  n o  i n t e r e s t  o r  l i e n  o n  t h e  p r o p e r t y  a s  a  

r e s u l t  o f  t h e  f i n a l  o r d e r  d i s s o l v i n g  t h e  m a r r i a g e  of  t h e  

p a r t i e s  and awarding t o  t h e  w i f e  ownersh ip  of t h e  p r o p e r t y  a s  

lump sum a l imony  shou ld  be a f f i r m e d .  
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