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APGYMENT IN RESPONSE PND REBUTTAL 

The f a c t s  of t h e  c a s e  a r e  w e l l  set o u t  i n  t h e  A p p e l l a t e ' s  

B r i e f  and  t h e  Answer B r i e f  f i l e d  by t h e  A p p e l l e e  and  a r e  n o t  r e s t a t e d  

h e r e i n .  

The a u t h o r i t y  and  cases c i t e d  by  t h e  A p p e l l e e  i n  h e r  Answer 

B r i e f  d o  n o t  s u p p o r t  t h e  A p p e l l e e ' s  t h e o r y  wh ich  would overcome t h e  

H i l l m a n  h o l d i n g .  H i l l m a n  - v. McCutchen, 1 6 6  So. 2d 6 1 1  ( F l a  3d DCA). 

T h e H i l l m a n c a s e i s o n a l l f o u r s w i t h t h e i n s t a n t c a s e a n d t h e C o u r t i n  

H i l l m a n  e x p r e s s l y h e l d  " . . . t h a t  t h e m o r t g a g e  be tween  t h e h u s b a n d  and  

t h e  P l a i n t i f f  was  e f f e c t i v e  t o  s e c u r e  t h e  a f t e r  a c q u i r e d  t i t l e . "  

H i l l m a n  a t  613.  

The A p p e l l e e  e r r o n e o u s l y  c i tes  t h e  c a s e  of B u l l a r d  - v. S t a t e  

a t  306 So.  2d 557 ( 3 d  DCA 1 9 7 5 ) ,  b u t  it i s  a p p a r e n t  t h e  A p p e l l e e  

i n t e n d e d  t o  c i t e  L i t n e r  - v. W i l l a f o r d ,  306 So. 2d 555  (3d  DCA 1 9 7 5 ) .  

T h e f a c t s i n L i t n e r a r e c l e a r l y d i s t i n g u i s h a b l e f r o m t h e i n s t a n t c a s e  

and  H i l l m a n .  I n  L i t n e r ,  t h e  c o u r t  w a s  d e a l i n q  w i t h  several 

e q u i t a b l e  p r i n c i p l e s a n d  t h e  "mor tgagee"  i n  L i t n e r w a s  a t t e m p t i n g  t o  

e n f o r c e  h e r  claim a g a i n s t  t h e  p a r t y  who had  n o t  s i g n e d  t h e  m o r t q a q e .  

I n  t h e  i n s t a n t  case, t h e  c l a i m  i s  a g a i n s t  p a r t y  who e x e c u t e d  t h e  

m o r t g a g e .  

N o n e o f t h e  c a s e s  c i t e d  b y t h e A p p e l l e e o v e r c o m e s t h e h o l d i n g  

i n  H i l l m a n  which  i s  c l e a r l y  d i s t i n g u i s h a b l e  f r om t h e  c a s e s  c i t e d  b y  

t h e  A p p e l l e e .  The A p p e l l e e  s i m p l y  s t a t e s  t h a t  "MRS. HAMILTONcould 



h a v e  r e c e i v e d  t i t l e  t o  t h e  p r o p e r t y  f r e e  and  c l e a r  o f  t h e  l i e n s  o f  

MUSSELWHITE and SHARP - i f  s h e  had s u r v i v e d  h e r  husband ,  - i f  h e  had by 

Q u i t  C l a i m D e e d t r a n s f e r r e d t i t l e t o h e r ,  - i f  s h e h a d  r e a c h e d  a m a r i t a l  

a g r e e m e n t  w i t h  M r .  Hami l t on  and  h e  t r a n s f e r r e d  t i t l e  o f t h e  p r o p e r t y  

t o  h e r ,  o r  - i£ a  s p e c i a l  e q u i t y  i n  t h e  p r o p e r t y  had  been  awarded  t o  h e r  

b y a  F i n a l D e c r e e o f  D i s s o l u t i o n ,  ..." ( e m p h a s i s  a d d e d ) . N o n e o f t h e s e  

U i f "  f a c t s  w e r e  p r e s e n t  i n  t h e  i n s t a n t  c a s e .  

I n  l e q a l  summary, t h e  A p p e l l a n t ,  MARGARET SHARP, would 

s u b m i t  t h e  f o l l o w i n g  d i s t i n g u i s h i n g  f a c t o r s i n  t h e c a s e s  c i t e d  by t h e  

A p p e l l e e :  

1. Liberman - v .  K e l s o ,  354 So. 2d 137 ( F l a .  2d DCA, 1 9 7 8 )  

i n c o r p o r a t e d  a  P r o p e r t y  S e t t l e m e n t  Agreement  v o l u n t a r i l y  e n t e r e d  

i n t o  be tween  t h e  p a r t i e s .  

2. Q u i c k v .  Lea the rman ,  96 So.  2d 136  ( F l a .  1 9 5 7 )  i n v o l v e d  a 

S t i p u l a t i o n  f i l e d  by t h e  p a r t i e s  w h e r e i n  t h e  w i f e  r e l i n q u i s h e d  and 

waived  c l a i m s  or  o t h e r  r i g h t s  s h e  m i g h t  h a v e  a g a i n s t  h e r  husband .  

3. -- H o l t  v .  B o o z e l ,  394 So. 2d 226 ( F l a .  5 t h  DCA 1 9 8 1 )  was 

b a s e d  upon t h e  c o u r t  f i n d i n q  a s p e c i a l  e q u i t y  o f  t h e  w i f e  i n  t h e  

p r o p e r t y .  

4. S t a t e  Depa r tmen t  - o f  Commerce - v-. Lowery, 333 So. 2d 495 

(1st DCA 1 9 7 6 )  c o n c e r n e d  a  Deed e x e c u t e d  by  t h e  husband  t o  t h e  w i f e  

p r i o r  t o  D i s s o l u t i o n  o f  M a r r i a g e  b u t  n o t  r e c o r d e d  u n t i l  a f t e r  t h e  

F i n a l  Judgment  o f  D i s s o l u t i o n .  

5 .  L i t n e r  - v .  W i l l a f o r d ,  306 So.  2d 555 ( F l a .  3d DCA 1 9 7 5 )  



e r r o n e o u s l y  c i t e d  b y  t h e  A p p e l l e e  a s  B u l l a r d  - v. S t a t e ,  306  So.  2d 557  

( F l a .  3d DCA1975) ,  h a d  v a r i o u s  e q u i t a b l e  p r i n c i p l e s  b e f o r e  t h e c o u r t  

w h i c h  a r e  n o t  p r e s e n t  i n  t h e  i n s t a n t  case, a n d  f u r t h e r  w a s  a t t e m p t i n g  

t o  e n f o r c e  a  c l a i m  a g a i n s t  t h e  p a r t y  who h a d  n o t  s i g n e d t h e m o r t q a g e .  

6 .  Duncan - v. Duncan ,  379 So.  2d 949 ( F l .  1 9 8 0 )  a n d  B l u n n i e  

v. B l u n n i e ,  415 So.  2d 1 5 6  ( 4 t h  DCA1982) b o t h  d e a l t w i t h  p o s s e s s o r y  - 

r i g h t s  a n d  n o t  f e e  i n t e r e s t  i n  r e a l  p r o p e r t y .  

I n  t h e  i n s t a n t  c a s e ,  w e  a r e  d e a l i n g  w i t h  a n  a d v e r s a r i a l  

p r o c e e d i n g  w h e r e  n o  s p e c i a l  e q u i t i e s  a re  c l a i m e d  or  f o u n d  b y  t h e  

t r i a l  c o u r t  n o r  w a s  t h e r e  a n y  v o l u n t a r y  a c t  b y  t h e  h u s b a n d  t o  c o n v e y  

h i s  i n t e r e s t  i n  t h e  m a r i t a l  p r o p e r t y  t o  h i s  w i f e .  On t h e  c o n t r a r y ,  

t h e  $ 1 0 , 0 0 0 . 0 0  r e c e i v e d  b y  t h e  Husband from t h e  A p p e l l a n t ,  MARGARET 

SHARP, w a s  u t i l i z e d  b y  t h e  e n t i r e t i e s  d u r i n q  t h e i r  m a r r i a g e  a n d  t h e  

h u s b a n d ' s  c o n t r a c t  t o  s e c u r e  t h i s  l o a n  b y  h i s  m o r t g a g e  a n d  t h e  

c o v e n a n t s  a n d  w a r r a n t i e s  set o u t  t h e r e i n  c o n s t i t u t e s  a l l  of t h e  

r e q u i s i t e  l e g a l  p r i n c i p l e s  n e c e s s a r y  t o  protect t h e  c l a i m  of t h e  

A p p e l l a n t ,  MARGARET SHARP, t o  a  l i e n  u p o n  t h e  u n d i v i d e d  o n e - h a l f  

i n t e r e s t  o f  t h e  h u s b a n d  p r i o r  t o  h i s  w i f e ' s  l i e n  f o r  a l i m o n y .  



CONCLUSION 

I t  i s  r e s p e c t f u l l y a r g u e d  by t h e  A p p e l l a n t ,  MARGARET SHARP, 

t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  d e t e r m i n i n q  t h a t  t h e  l i e n  o f  h e r  

mor tgage  d i d  n o t  a t t a c h  t o  t h e  s e p a r a t e  p r o p e r t y  o f  t h e  husband and 

t h a t t h e A p p e l l a n t  C o u r t  below f u r t h e r e r r e d  i n  a f f i r m i n g t r i a l c o u r t  

d e c i s i o n .  The A p p e l l a n t ,  MARGARET SHARP, f u r t h e r  r e s p e c t f u l l y  

r e q u e s t s  t h a t  t h i s  C o u r t  reverse and remand t h e  p r i o r  d e c i s i o n s .  
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