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PRELIMINARY STATEMENT 

A p p e l l e e ,  F l o r i d a  M e d i c a l  A s s o c i a t i o n ,  I n c .  ( " F M A " ) ,  

s u b m i t s  t h i s  b r i e f  t o  a n s w e r  ( a )  t h e  a r g u m e n t s  o f  a l l  t h e  

A p p e l l a n t s  o n  t h e  v a l i d i t y  o f  C h a p t e r  8 6 - 1 6 0  ( t h e  " A c t " )  u n d e r  

A r t i c l e  111, S e c t i o n  6 ( s i n g l e  s u b j e c t )  a n d  ( b )  t h e  a r g u m e n t s  

i n  t h e  b r i e f  f i l e d  b y  A p p e l l a n t  R o b e r t  P .  S m i t h ,  J r .  ( t h e  

" S m i t h  B r i e f " )  o n  t h e  v a l i d i t y  o f  S e c t i o n s  4 9  - 6 0  ( t h e  " t o r t  

r e f o r m  s e c t i o ~ i s " )  a s  a g a i n s t  t h e  v a r i o u s  c o r i s t i  t u t i o n a i  

c h a l l e n g e s  r a i s e d  i n  t h a t  b r i e f .  

R e f e r e n c e s  t o  t h e  r e c o r d  w i l l  b e  d e n o t e d  ( R .  a t  ) a n d  

r e f e r e n c e  t o  t h e  t r i a l  t r a n s c r i p t  w i l l  b e  d e n o t e d  ( ' r r .  V o l .  

P .  - ) 



STATEMENT O F  THE CASE AND FACTS 

FMA d o e s  r i o t  b e l i e v e  i t  i s  n e c e s s a r y  t o  s u m m a r i z e  a l l  t h e  

t e s t i m o n y  r e c e i v e d  b y  t h e  t r i a l  c o u r t  o r  t o  d i s p u t e  t h e  

nu rne rous  c o n t r o v e r s i a l  a s s e r t i o n s  o f  f a c t  made  i n  t h e  S m i t h  

b r i e f ' s  s t a t e m e n t  o f  f a c t s .  ' T h e  i s s u e s  i n v o l v e d  i n  t h i s  

a p p e a l  a r e  e s s e n t i a l l y  i s s u e s  o f  l a w .  T o  t h e  e x t e n t  FMA d e e m s  

t e s t i r i l o n y  a t  t r i a l  t o  b e  p e r t i n e n t ,  i t  w i l l  b e  r e f e r r e d  t o  i r ~  

t h e  a rgu r r l en t  s e c t i o n  o f  t h i s  b r i e f .  

1  T h e  FMA d o e s  n o t  a c c e p t  t h e s e  a s s e r t i o n s  a s  t r u e  b u t  d o e s  
n o t  deern i t  n e c e s s a r y  t o  d i s p u t e  thern o n  a  p o i n t  b y  p o i n t  
b a s i s ,  H o w e v e r ,  c e r t a i n  e g r e g i o u s  a s s e r t  i o n s  made  b y  Snli t h  a r e  
r e f u t e d  i n  t h e  a r g u m e n t  s e c t i o n  o f  t h i s  b r i e f .  



SUPlMARY OF ARGUMENT 

C h a p t e r  8 6 - 1 6 0  d o e s  r lo t  v i o l a t e  t h e  s i n g l e  s u b j e c t  

r e q u i r e m e n t  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  T h e  L e g i s l a t u r e  

d e t e r m i n e d  t h a t  t o r t  arld i n s u r a n c e  r e f o r m  c o n s t i t u t e s  o n e  

s u b j e c t .  T o  t h e  e x t e n t  t h a t  t h e  A c t  a p p l i e s  t o  b o t h  a c t i o r i s  i l l  

t o r t  a n d  c o n t r a c t ,  t h e  L e g i s l a t u r e  r e c o g n i z e d  t h a t  many a c t i o n s  

i n v o l v i n g  t h e  sarne set  o f  l f a c t s  car1 b e  s u e d  u p o n  i l l  t o r t ,  i n  

c o n t r a c t  o r  b o t h .  - T h e  t e s t i r r l o n y  o f  G e o r g e  I,. P r i e s t ,  J o h n  M .  

O l i n  P r o f e s s o r  o f  Law a n d  E c o n o ~ r l i c s  a t  Y a l e  Law S c h o o l ,  

e x p l a i n s  t h e  h i s t o r i c a l  p r o c e s s  t h r o u g h  w h i c h ,  i n  c e r t a i n  

a r e a s ,  t o r t  a n d  c o n t r a c t  a c t i o n s  h a v e  b e c o m e  i n d i s t i n g u i s h a b l e .  

S e c t i o n s  5 9  a n d  60 o f  t h e  A c t  d o  n o t  d e p r i v e  i n j u r e d  

p e r s o n s  o f  a c c e s s  t o  c o u r t s  f o r  r e d r e s s  o f  i n j u r i e s  n o r  d o  t h e y  

d e p r i v e  i n j u r e d  p e r s o n s  o f  e q u a l  p r o t e c t i o n  o f  t h e  l a w s .  
1 

T h e  c a p  p l a c e d  o n  n o n - e c o n o m i c  d a m a q e s  i n  t h e  A c t  i s  f a i r  

t o  e v e r y o n e  i r l  s o c i e t y ,  i r l c l u d i r l g  p o t e n t  i a 1  t o r t  vi.ct: in ls .  'I 'he 

p r o p e r  m e t h o d o l o g y  f o r  e v a l u a t i n g  c h a n g e s  i n  t o r t  l a w  i s  o n  a n  

ex -  - a n t e  - b a s i s  E rom t h e  s t a r ~ d p o  i n k  o f  o r ie  who d o e s  n o t  kriob~ i 11 

a d v a n c e  w h e t h e r  h e  o r  s h e  w i l l  b e  a  t o r t  v i c t i m ,  a  t o r t f e a s o r  

o r  a  b y s t a n d e r .  A c a p  o n  n o n - e c o r l o m i c  da rnaqes  w i l l  m a k e  

i n s u r a n c e  m o r e  a v a i l a b l e  a n d  r e d u c e  t h e  a m o u n t  p a i d  b y  s o c i e t y  

f o r  e x c e s s i v e  i n s u r a n c e  a g a i n s t  a c c i d e n t s .  S i n c e  n o n - e c o n o m i c  

d a m a q e s  a r e  i n h e r e n t l y  s p e c u l a t i v e  a n d  c a n n o t  r e a l l y  c o r n p e n s a t e  

Eor  t h e  i n t a n g i b l e  da rnaqes  i n j u r e d  p e r s o n s  s u f f e r ,  t h e  

L e g i s l a t u r e ' s  d e c i s i o n  t o  p l a c e  a  l i m i t  o n  r e c o v e r y  o f  s u c h  



da rnages  w a s  r a t i o n a l .  T h e  L e g i s l a t u r e  f o u n d  t h a t  a  c r i s i s  

e x i s t e d  i n  l i a b i l i t y  i n s u r a n c e  a v a i l a b i l i t y  a n d  t h a t  o n e  o f  i t s  

c a u s e s  w a s  e x c e s s i v e ,  u n p r e d i c t a b l e  n o n - e c o n o m i c  d a c n a g e s .  T h e  

L e g i s l a t u r e  r e a c h e d  i t s  d e c i s i o n  t o  l i m i t  s u c h  d a r r ~ a g e s  a f t e r  

s t u d y i n g  n u m e r o u s  d o c u m e n t s  a n d  h e a r i n g  t e s t i m o n y  f r o m  

i n t e r e s t e d  p e r s o n s  o n  a l l  s i d e s  o f  t h e  i s s u e s .  I n  l i g h t  o f  a 1 1  

t h e  E a c t s ,  i t s  d e c i s i o r i  w a s  r a t i o r i a l .  

I c a s e s  c lec idec l  b y  t h i s  C:orrrt rrlake i t  c l e a r  I - h a t  A r t - i c : l e  

I ,  S e c t i o n  2 1 ,  c o m e s  i n t o  p l a y  o ~ l l y  i f  t h e r e  i s  a c o r r l p l e t e  

a b o l i t i o n  o f  a  common l a w  r e m e d y .  Numerous  c a s e s  h a v e  u p h e l d  

c a p s  o n  t o t a l  d a m a q e s ,  i n c l u d i n g  e c o n o m i c  d a m a g e s ,  e v e n  when  n o  

a l t e r n a t i v e  r e m e d y  w a s  p r o v i d e d  t o  t h e  i n j u r e d  p e r s o n .  

S e c t i o n  6 0 ,  w h i c h  m o d i f i e s  t h e  common l a w  d o c t r i n e  o f  j o i n t  

a n d  s e v e r a l  l i a b i l i t y  a n d  r e p l a c e s  i t  w i t h  a c o m p a r a t i v e  f a u l t  
9 

r u l e ,  a l s o  b e n e f i t s  e v e r y o n e  o n  a n  ex a n t e  b a s i s .  T h i s  C o u r t  

h a s  r e c o g n i z e d  t h a t  a p p o r t i o n ~ n e n t  a c c o r d i n g  t o  f a u l t  i s  t h e  

m o s t  e q u i t a b l e  way t o  d i s t r i b u t e  l o s s e s  d u e  t o  n e g l i g e r i c e .  I n  

Hoffrnan v .  J o n e s ,  t h e  C o u r t  r e c o g n i z e d  t h a t ,  "When t h e  -- - - - -- - - - - - - -- - 

n e g l i g e n c e  o f  m o r e  t h a n  o n e  p e r s o n  c o n t r i b u t e s  t o  t h e  

o c c u r r e n c e  o f  a n  a c c i d e n t ,  e a c h  s h o u l d  p a y  t h e  p r o p o r t i o n  o f  

t h e  t o t a l  d a m a g e s  h e  h a s  c a u s e d  t h e  o t h e r  p a r t y . "  T h e  

L e g i s l a t u r e  s i m p l y  a d o p t e d  t h i s  p r i n c i p l e  i n  m o d i f y i n g  t h e  

d o c t r i n e  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y .  

Nor d o  S e c t i o n s  5 9  a n d  60  d e p r i v e  i n j u r e d  p e r s o n s  o f  r i g h t s  

i n  v i o l a t i o n  o f  t h e  e q u a l  p r o t e c t i o n  c l a u s e .  O n c e  a g a i n ,  t h e  



p r o p e r  m e t h o d o l o g y  o f  v i e w i n g  t h e  s e c t i o n s  i s  o n  a n  e x  a n t e  

b a s i s .  Frorn t h i s  p e r s p e c t i v e ,  a l l  o f  us,  b o t h  t h e  h e a l t h y  a n d  

t h e  h a n d i c a p p e d ,  a r e  p o t e n t i a l  t o r t  v i c t i m s .  As s u c h  t h e r e  i s  

n o  d i s c r i m i n a t i o n  a g a i n s t  a n y  p a r t i c u l a r  c l a s s  o f  i n d i v i d u a l s .  

S e c t i o n s  5 1 ,  5 2 ,  5 3 ,  5 4 ,  5 6 ,  5 7  a n d  5 8  o f  t h e  A c t  d o  n o t  

e n c r o a c h  u p o n  t h e  j u d i c i a l  p o w e r  t o  r e g u l a t e  p r a c t i c e  a n d  

p r o c e d u r e  e x c l u s i v e l y  ~ e s e r v e d  t o  tile j u d i c i a r y  u n d e r  A r t i c l e  V 

o f  t h e  F l o r i d a  C o t ~ s t i t u t i o r i .  'Thes t :  s e c t i o n s  d e f i n e  s u b s t a n t - i v e  

a s  o p p o s e d  t o  p r o c e r l u r a l  r i g h t s .  'To t h e  l i ~ r i i t e d  e x t e n t  t o  

w h i c h  t h e y  d o  i n v o l v e  p r o c e d u r a l  m a t t e r s ,  t h e i r  r e q u i r e r n e r i t s  

a r e  d i s c r e t i o n a r y  w i t h  t h e  c o u r t s .  As  s u c h ,  t h e r e  i s  n o  

e r l c r o a c h m e n t  u p o n  t h e  j u d i c i a r y ' s  p o w e r .  

I n  s h o r t ,  t h e  A c t  r e p r e s e n t s  a n  a t t e m p t  b y  t h e  L e g i s l a t u r e  

t o  s o l v e  a  d i f f i c u l t  arid p e r p l e x i n g  p r o b l e m .  W h i l e  r e a s o n a b l e  

p e r s o n s  may d i s a g r e e  a s  t o  t h e  m e r i t s  o f  t h e  t o r t  r e f o r m s  

c o n t a i n e d  i r l  t h e  A c t ,  t h e r e  i s  t ~ o  d r , u b t  t h a t  t h e  I . e q i s 1 a t u r e  

c a r e E u l l y  c o n s i d e r e d  a l l  o f  t h e  v a r i o u s  a l t e r n a t i v e s  a n d  h a d  a  

r a t i o r i a l  b a s i s  f o r  e n a c t i n g  t h e m .  



ARGUMENT 

I .  CHAPTER 8 6 - 1 6 0  DOES NOT VIOLATE THE SINGLE SUBJECT 
REQUIREMENT OF THE FLORIDA CONSTITUTION 

T h e  F i n a l  J u d g m e n t  e n t e r e d  b y  t h e  c i r c u i t  c o u r t ,  c o n t a i r i s  

a n  e x c e l  l e n t  d i s c u s s i o n  o f  t h e  g e n e r a  1  p r i n c i p l e s  t h a t  c o u r t s  

rnus t  a p p l y  i n  d e t e r m i n i n g  w h e t h e r  l e q i s l a t i o n  v i o l a t e s  t h e  

s i n g l e - s u b j e c t  r e q u i  rernerit  o f  t h e  C o r i ~ i t  i t u t i o r i .  - F i n d  ---- 1 - Ja r l l e r i t  

a t  3 - 1 2 .  ( R .  a t  1 3 8 8 - 9 7 ) .  I t  i s  s r ~ f E i c i e n t  t o  s a y  t h a t  ( 1 )  i r i  

c o r i s i d e r i n g  w h e t h e r  a n  a c t  i s  v a l i d  u n d e r  A r t i c l e  1 1 1 ,  S e c t i o n  

6 ,  a  c o u r t  rnus t  b e g i n  w i t h  t h e  presumption t h a t  t h e  a c t  i s  

c o n s t i t u t i o n a l  a n d  rnus t  u p h o l d  i t  a g a i n s t  a  s i n g l e  s u b j e c t  

a t t a c k  u n l e s s  t h e r e  i s  " a n  a p p a r e n t ,  p l a i n ,  o r  p a l p a b l e  

v i o l a t i o n " ;  ( 2 )  t h e  L e g i s l a t u r e  may make  t h e  s u b j e c t  o f  a n  a c t  

a s  b r o a d  a s  i t  c h o o s e s  a s  l o n g  a s  t h e  m a t t e r s  i n c l u d e d  i n  i t  
1 

h a v e  a  n a t u r a l  a n d  l o g i c a l  c o n n e c t i o n  t o  e a c h  o t h e r ;  a n d  ( 3 )  

c o u r t s  s h o u l d  a v o i d  a n y  i n t e r p r e t a t i o n  o f  a n  a c t  w h i c h  w o u l d  

r e n d e r  t h e  a c t  i n v a l i d  o r  c a s t  d o u b t  o n  i t s  v a l i d i t y .  F i n a l  

Judqrneri t  - - . - - - - - a t  11. ( R .  a t  1 3 9 6 ) .  

A p p l i c a t i o n  o f  t h e s e  p r i n c i p l e s  m a k e s  i t  c l e a r  t h a t  C h a p t e r  

8 6 - 1 6 0  c o n t a i n s  o r i l y  o n e  s u b j e c t  a n d  t h a t  A p p e l l a n t s '  a t t a c k  o n  

i t  u n d e r  A r t i c l e  1 1 1 ,  S e c t i o n  6 ,  h a s  n o  m e r i t .  

A p p e l l a n t s  a r g u e d  i n  t h e  t r i a l  c o u r t  t h a t  C h a p t e r  8 6 - 1 6 0  i s  

m u l t i f a r i o u s  o n  a  v a r i e t y  o f  g r o u n d s .  T h e y  seem t o  c o n c e d e  i n  

t h i s  C o u r t  t h a t  t h e  L e g i s l a t u r e  d i d  n o t  v i o l a t e  t h e  

s i n g l e - s u b j e c t  r e q u i r e m e n t  b y  c o m b i n i n g  i n s u r a n c e  a n d  t o r t  

r e f o r r n  p r o v i s i o n s  i n  t h e  s a ~ r i e  A c t .  C n d e e d ,  A p p e l l a n t s  a r e  



f o r c e d  t o  t h a t  p o s i t i o n  by t h e  L e g i s l a t u r e ' s  f i n d i n g s ,  t h i s  

C o u r t ' s  d e c i s i o n s  i n  S t a t e  v .  L e e ,  3 5 6  S o . 2 d  598  ( F l a .  1 9 7 8 )  

a n d  C h e n o w e t h  v .Kemp,  396  S o . 2 d  1 1 2 2  ( F l a .  1 9 8 1 ) ,  a n d  by t h e  

e x p e r t  t e s t i m o n y  i n  t h e  t r i a l  c o u r t  w h i c h  m a k e s  i t  c l e a r  t h a t  

l i a b i l i t y  i n s u r a n c e  a n d  t h e  t o r t  s y s t e m  a r e  c l o s e l y  

i n t e r r e l a t e d .  

A p p e l l a n t s  a r e  now r e d u c e d  t o  a r g u i n g  t h a t  C h a p t e r  86-1GO 

i s  i n v a  1 i d  b e c a r r s e  i t  c o r l t a i n s  two p r o v i s i o n s  t h a t .  a r e  

a l l e g e d l y  e x t r a n e o u s  t o  t h e  b r o a d  s u b j e c t  o f  i n s u r a n c e  a n d  t o r t  

r e f o r n l .  F i r s t ,  t h e y  a r g u e  k h a t  i t  c o n t a i n s  m o r e  t h a n  o n e  

s u b j e c t  b e c a u s e  S e c t i o n  50  rnakes t h e  t o r t  r e f o r m s  i n  S e c t i o n  

51 -60  a p p l i c a b l e  " w h e t h e r  s u i t  i s  i n  t o r t  o r  c o n t r a c t . "  T h e y  

c o n t e n d  t h a t  t h i s  p h r a s e  makes  S e c t i o n  51-60  a p p l y  t o  all c i v i l  

l i t i g a t i o n  a n d  t a k e s  t h e  a c t  Ea r  b e y o n d  m a t t e r s  r e l a t e d  t o  

l i a b i l i t y  i n s u r a n c e  a n d  t o r t  r e f o r m .  S t a t e  Fa rm g o e s  f u r t h e r  

a n d  s a y s  t h a t  t h e  C o u r t  s h o u l d  E i n d  a  v i o l a t i o n  oE t h i s  s e c t i o n  

b e c a u s e  t h e  p r o v i s i o n s  o f  S e c t i o n  4 4  r e l a t i n g  t o  r e t r o s p e c t i v e  

d e f i c i t  a s s e s s r n e n t  c o v e r  a g e  d o  n o t  r e a l l y  i n v o l v e  " i r isuranc:c?". 

S t a t e  Fa rm s a y s  t h a t  r e a l  i n s u r a n c e  a l w a y s  l o o k s  f o r w a r d ,  n o t  

b a c k w a r d  a n d  t h a t ,  b e c a u s e  t h e  d e f i c i t  a s s e s s r n e n t  p r o v i s i o n  i s  

b a c k w a r d - l o o k i n g ,  i t  i s  n o t  l o g i c a l l y  c o n n e c t e d  t o  t h e  

r e m a i n d e r  o f  t h e  A c t .  

N e i t h e r  o f  t h e s e  c o n t e n t i o n s  h a s  a n y  m e r i t .  B o t h  a r e  g o o d  

i l l u s t r a t i o n s  o f  t h e  a c c u r a c y  o f  t h e  o b s e r v a t i o n  b y  P r o f e s s o r  

Rudd t h a t  " . . . a n  a r g u m e n t  b a s e d  o n  t h e  o n e  s u b j e c t  r u l e  i s  

of t e n  t h e  a  r g~irnent. o f  a d e s ~ l c  L a t e  a d v o c a  t:e w h o  1 a c k s  o 



sufficiently sound and persuasive one." Rudd, No Law Stiall 

Embrace More Than One Subject, 42 Minn. L. Rev. 389, 

represented in IA C. Sands, Sutherland Statutory Construction, 

523-28 (1972). 

The phrase "whether in contract or tort" is not new to the 

sections of FLorida statutes dealinq with tort Litigation. 

Before the enactment of Chapter 86-160, the phrase appeared it1 

various sect iorls of the Medical Ma I ~ ) Z ? I C ~  ic:e Law. r '768,  

Part 11, Fla. Stat. (1985); - see 5 768.48 (itemized verdict); 

768.49 (remittitur and additur); 768.495 (pleading in medical 

negligence cases; claim for punitive damages), 768.50 

(collateral sources of indemnity), 5 768.51 (alternative 

[nethods of paying damage awards), Fla. Stat. (1985). These 

sections were included in the medical malpractice law because 

the relationship between physicians and their patients is 

Eundarrier~ta 1 ly conk ractua I .  For this rc?asorl, rnalpract; ice suits 

against physicians can be brougtit either in tort or contract. 

' 1  L,egislature intended the 1)rovisiotis of the ~rledical 

malpractice act to be applied regardless of whether a physiciari 

was sued in tort or for breach of contract. 

Making the tort reform provisions of Sections 51-60 

applicable "whether suit is brought in tort or contract" 

obviously has the same purpose. As Professor Priest testified: 

Well, rnuch of rnodern tort law represents a shift 
to areas of what we call tort from what before in 
earlier times was an issue of contract law. Obviously 
iri  the manuf acturiny context, forrner 1y recoverirlq tlie 
fifties and before, rec(:,verirlcj for at1 ir1jur.y f rorn ;1 



p r o d u c t  w a s  a  b r a n c h  o f  w a r r a n t y  l a w ,  a n d  i t  i s  o n l y  
i n  t h e  s i x t i e s  a n d  s i n c e  t h a t  i t  i s ,  i t  h a s  becorne a n  
a r e a  o f  t o r t  l a w .  

S i m i l a r l y ,  i n  t h e  m e d i c a l  m a l p r a c t i c e  f i e l d ,  
m a l p r a c t i c e  a c t i o n s  u s e d  t o  b e  c o n t r a c t .  T h e y  a r e ,  o f  
c o u r s e ,  now r e g a r d e d  a s  t o r t  a c t i o n s  a n d  t h e r e  a r e  
o t h e r  c o n t r a c t  t y p e s  o f  a c t i o n s  i r i  c a s e s  t h a t  d e a l  
w i t h  l i a b i l i t y  i n s u r a n c e ,  i n d e m n i t y  a g r e e m e n t s  a n d  t h e  
l i k e ,  s o  t h a t  t h e r e  i s  a  v e r y  l a r g e  o v e r l a p  now 
b e t w e e n  t o r t  c a u s e s  o f  a c t i o n  a n d  c o n t r a c t  c a u s e s  o f  
a c t i o n  s u c h  t h a t  I t e a c h  b o t h  t o r t s  a n d  c o n t r a c t s  a t  
Y a l e ,  a n d  t h e r e  i s  a ,  t h e r e  i s ,  i t ' s  r e a l l y  v e r y  h a r d  
t o  d i s t i n g u i s h  a  w i d e  r a n g e  o f  m a t e r i a l  i n  t h o s e  
(:o111-ses a s  t o  wt ie tk ie r  i t  s h o ~ l  Ld be i n  o n e  c o u r s e  o r  
<+ 1 1 0  1- t1e r . 

( ' T r .  V o l .  V I I ,  p .  1 1 4 9 - 1 1 5 0 ,  P r i e s t  ' T e s t i m o n y )  

O E  t:eri ttie o v e r  l a p  o c c u r  :; b e c a u s e  of- I- h e  
c o n s e q u e n c e  o f  p h y s i c a l  i n j u r y ,  p e r s o n a l  i n j u r y  a s  a  
r e s u l t  o f  some t y p e  oE a c t i v i t y ,  s o  t h a t  o E t e r i t i m e s  
many j u r i s d i c t i o n s  a r e  r e g a r d i n g  a s  s o u n d i n g  i n  t o r t  
a n y  t y p e  o f  a c t i o n  t h a t ,  t h a t  g e n e r a t e s  a  p h y s i c a l  o r  
p e r s o n a l  i n j u r y  e v e n  t h o u g h ,  e v e n  t h r o u g h  t h e  
u n d e r l y i n g  d u t y  m i g h t  h a v e  b e e n  e s t a b l i s h e d  by 
c o n t r a c t ?  

( T r .  V o l .  V I I ,  p .  1 2 1 7 ,  P r i e s t  T e s t i m o n y ) .  

P r o f e s s o r  P r i e s t  t e s t  i f  i e d  t h a t  i n s l ~ r a r i c e  c v r n p a n i e s  wt i t e  

l i a b i l i t y  i n s u r a n c e  t o  p r o t e c t  b u s i n e s s e s  a g a i n s t  c o n t r a c t  

l i a b i  l i t i e s  a r i s i n g  E ro~ r l  t h e  v a r i o u s  t o r t - l i k e  c o n t  r , ~ c t  a c t i o r i s  

d e s c r i b e d  i n  h i s  t e s t i m o n y .  ( T r .  V o l .  V I I ,  p .  1 1 5 0 ,  p r i e s t  

T e s t i m o n y ) .  T h i s  e s t a b l i s h e d  t h e  l o g i c a l  c o n n e c t i o n  b e t w e e n  

l i a b i l i t y  i n s u r a n c e  a n d  some k i n d s  o f  c o n t r a c t  a c t i o n s .  

W h i l e  t h e  d r a f t s m a n s h i p  o f  S e c t i o n  50  rnay l e a v e  s o m e t h i n g  

t o  b e  d e s i r e d ,  i t  i s  o b v i o u s  t h a t  t h e  L e g i s l a t u r e  d i d  n o t  

i n t e n d  S e c t i o n s  5 1 - 6 0  t o  a p p l y  t o  a l l  k i n d s  o f  c o n t r a c t  

a c t i o n s .  I t s  p u r p o s e  w a s  t o  make  t h e m  a p p l i c a b l e  t o  t o r t - l i k e  



c o n t r a c t  a c t i o n s  r e g a r d l e s s  o f  w h e t h e r  t h e  u n d e r l y i n g  d u t y  i s  

b a s e d  or1 c o n t r a c t  o r  t o r t .  T h i s  p u r p o s e  i s  c l e a r  Erorn t h e  

c o n t e x t .  T h e s e  s e c t i o n s  a r e  c o n t a i n e d  i n  a n  a c t  e n t i t l e d  " T h e  

T o r t  R e f o r m  a n d  I n s u r a n c e  A c t  o f  1 9 8 6 . "  T h e r e  i s  n o  i n d i c a t i o n  

i n  t h e  A c t  o r  i n  i t s  l e g i s l a t i v e  h i s t o r y  t h a t  t h e  L e g i s l a t u r e  

w a s  c o n c e r n e d  i n  a n y  way w i t h  o r d i n a r y  c o n t r a c t  c a s e s .  T h e  

1 , e q i s l a t u r e  p l a c e d  t h e s e  s e c t - i o r i s  ir i  (1 new p a r t  [ I [  o f  C h a p t e r  

7 6 8 ,  wli ic l i  i s  e r i t  i t  l e d  "Neg 1 iqer ic le .  " T E i t  h a d  i n t e n d e t l  t t i t . s t 2  

s e c t i o n s  t o  h a v e  f a r - r e a c t l i n g  e f f e c t s  or1 a l l  c i v i l  c o r ~ t r a c t  

a c t i o n s ,  t h e y  w o u l d  c e r t a i n l y  n o t  h a v e  b e e n  p l a c e d  i t 1  a  c h a p t e r  

or1 t o r t s .  

T h e  a p p l i c a b l e  c a s e s  m a k e  i t  c l e a r  t h a t  i n  i n t e r p r e t i n g  

s t a t u t e s  c o u r t s  a r e  r e q u i r e d  t o  i g n o r e  r i d i c u l o u s  l i t e r a l  

c o n s t r u c t i o n s  a n d  a d o p t  t h o s e  t h a t  c a r r y  o u t  t h e  l e g i s l a t i v e  

i n t e n t  a s  g l e a n e d  f ro rn  t h e  A c t  a s  a  wk io l e ,  i t s  l e g i s l a t i v e  

t i i s t o r y  a n d  s i m i l a r  s o u r c e s .  S e e  -- c i t y  - o f  Boca  - R a t o r ~  v .  - - - . . (;idrnatl, . . -. - - 

4 4 0  S o . 2 d  1 2 7 7  ( F l a .  1 9 8 3 ) ;  Yeste v .  - Miami  H e r a l d  P u b l i s h i n g  

G., 4 5 1  S o . 2 d  4 9 1  ( F l a .  3 d  DCA 1 4 ) ;  M e r c e d e s - B e r l z  . . .. . .. - - . . - - - - -- -. - . .- o E . - . N o r h  

America v .  D e p t .  o f  M o t o r  V e h i c l e s ,  4 5 5  S o . 2 d  4 0 4  ( F l a .  2 d  DCA 

1 9 8 4 ) ;  G e o r g e  v .  S t a t e ,  -- 2 0 3  S o . 2 d  L73 ( F l a .  2 d  DCA 1 9 6 7 ) .  T h e  

l i t e r a l  c o n s t r u c t i o n  o n  w h i c h  A p p e l l a n t s '  a r g u m e n t  i s  b a s e d  

w o u l d  p r o d u c e  a  r i d i c u l o u s  r e s u l t .  

T h e  L e g i s l a t u r e ' s  f a i l u r e  t o  b e  s p e c i f i c  i n  d r a f t i n g  

S e c t i o n  5 0  may c r e a t e  p r o b l e r n s  o f  c o n s t r u c t i o n  t h a t  w i l l  h a v e  

t o  b e  r e s o l v e d  i n  f u t u r e  c o n t r a c t  c a s e s ,  b u t  t h a t  f a i l u r e  



sliould not create a violation of the single subject 

requirement. In this case, the presumption that the 

Legislature intended a valid act and the rule requiring courts 

to avoid unconstitutional interpretations act together defeat 

Appellants ' contentions. It would be grossly urireasoriable to 

penalize a draftinq mistake in a comprehensive act such as this 

by killing the Act. 

'The sarne principle applies to State Farm's contention that 

the provision in Section 44 requiring nlernbers of the Florida 

Medical Malpractice Joint Underwritiriq Association to write 

deficit assessment is not logically related to liability 

insurance. Regardless of any other problems Section 44 may 

create, it clearly does deal with liability insurance 

coverage. It is germane to the general subject covered by 
, 

other sections of the Act and is properly within the broad 

sinqle subject chosen by the Legislature. 



11. SECTIONS 5 9  AND 6 0  DO NOT DEPRIVE INJURED PERSONS OF ACCESS 
TO COURTS FOR REDRESS OF INJURIES NOR DO THEY DEPRIVE 
INJURED PERSONS OF EQUAL PROTECTION OF THE LAWS. 

A .  T h e  P u r p o s e  S e r v e d  by S e c t i o n s  5 9  a n d  6 0  

S e c t i o n  5 9  p l a c e s  a  l i m i t  o f  $ 4 5 0 , 0 0 0  o n  t h e  a m o u n t  o f  

n o n e c o n o m i c  d a m a g e s  a n  i n j u r e d  p e r s o n  [nay r e c o v e r .  S e c t  i o n  6 0 ,  

a p p o r t i o n s  d a r n a g e s  amoriq d e f  e r i d a n t s  b a s e d  o n  t h e i r  p e r c e n t a q e  

o f  f a u l t  e x c e p t  t h a t ,  i f  a  d e f e n d a n t ' s  f a u l t  e q u a l s  o r  e x c e e d s  

tLt1at o f  ttie c l a i m a n t ,  t h e  i t  f [nay r e c o v e t  t e r l t i  r e  

arrlount o f  e c o r i o ~ n i c  tlarrlages a g a i n s t  t h a t  d e f e n d a r i t  u r i d e r  t h e  

d o c t r i n e  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y .  

E v i d e n c e  r e c e i v e d  a t  t h e  t r i a l  d e m o n s t r a t e s  why a  

l i m i t a t i o n  o n  t h e  a rnount  o f  n o n e c o n o m i c  d a m a g e s  i s  f a i r  t o  

e v e r y o n e  i n  s o c i e t y ,  i n c l u d i n g  p o t e n t i a l  t o r t  v i c t i m s .  

P r o f e s s o r  P r i e s t  e x p l a i n e d  t h a t  t h e  p r o p e r  way t o  d e t e r m i n e  t h e  

f a i r n e s s  o f  r u l e s  g o v e r n i n g  t h e  r e c o v e r y  o f  d a m a g e s  i s  e x  a n t e ;  

t h a t  i s ,  b y  l o o k i n g  a t  w h a t  c u l e s  a  r e a s o n a b l e  p e r s o n  w o r ~ l d  

w i s h  t o  h a v e  a p p l i e d  t o  hirn b e f o r e  h e  k ~ l o w s  w h e t h e r  h e  w i l l  b e  

i n j ~ ~ r e c l  o r  n o t .  W t ~ e r l  v  i e w e c l  i r l  t . t ~ i s  w a y ,  e a c h  o f  11s i s  or1 t ~ o t - h  

s i d e s  o f  t h e  i n s u r a n c e / t o r t  r e f o r m  i s s u e .  On o n e  h a n d ,  w e  a r e  

p o t e n t i a l  v i c t i m s  o f  t o r t s .  On t h e  o t h e r  h a n d ,  a s  i n s u r e d  

i n d i v i d u a l s  a n d  c o n s u m e r s ,  w e  m u s t  p a y  t h e  c o s t  o f  t h e  

i n s u r a n c e  t h a t  w i l l  p r o v i d e  t h e  l e v e l  o f  d a m a g e s  w e  w i l l  

r e c o v e r  i f  w e  a r e  i n j u r e d .  111 t r y i n g  t o  d e c i d e  o n  a  c o h e r e n t  

l e g a l  s t r u c t u r e  t h a t  w e  w o u l d  l i k e  t o  h a v e  a p p l i e d  t o  u s ,  

w h e t h e r  w e  a r e  i n j u r e d  o r  n o t ,  we m u s t  m a k e  t r a d e o f f s  b e t w e e n  



d i f f e r e n t  l e v e l s  o f  t o r t  r e c o v e r y  a n d  t h e  c o s t s  w e  m u s t  p a y  f o r  

e a c h  l e v e l .  ( S e e  T r .  V o l .  V I ,  p .  1 1 1 1 ,  P r i e s t  T e s t i m o n y ) .  

R e c o v e r y  o f  d a m a g e s  f o r  o u r  e c o n o m i c  l o s s e s  i s  e s s e n t i a l .  

( S e e  T r .  V o l .  V I ,  p .  1 1 2 5 ,  P r i e s t  T e s t i m o n y ) .  E c o n o m i c  l o s s e s  

c a n  b e  r e i m b u r s e d  a n d  e l i m i n a t e d  e n t i r e l y  b y  t h e  pay rnen t  o f  

m o n e y .  N o n e c o n o m i c  l o s s e s  a r e  by  d e f i n i t i o n  i n t a n g i b l e .  T h e y  

c a t i n o t  b e  m e a s u r e d  i l l  rnoney o r  e l i m i n a t e d  by  a  rnoney payrner i t ,  

t ~ o  r r l a t t e r  how g r e a t  i t  i s .  ( ' r .  V o l .  V I ,  p p .  113.4, 1 1 2 7 ,  

P r i e s t  T e s t i m o n y ) ,  I f  w e  h a v e  t o  c h o o s e  b e t w e e n  r e c u v e r i r i g  

da rnaqes  f o r  o u r  m o n e t a r y  l o s s e s  arid r e c o v e r i n g  d a m a g e s  f o r  o u r  

n o n m o n e t a r y  l o s s e s ,  w e  w o u l d  p r e f e r  t o  r e c o v e r  f o r  o u r  m o n e t a r y  

l o s s e s  s i n c e  a p a y m e n t  o f  money w i l l  s h i f t  t h e  m o n e t a r y  l o s s  w e  

h a v e  s u f f e r e d  t o  t h e  d e f e n d a n t .  H o w e v e r ,  r e c o v e r y  o f  d a r n a g e s  

Eor  p a i n  a n d  s u f f e r i n g  d o e s  n o t  s h i f t  t h i s  l o s s .  W e  s t i l l  h a v e  

i t  r e g a r d l e s s  o f  a n y  p a y m e n t  w e  may r e c e i v e .  A s  P r o f e s s o r  

I n g b e r  o f  t h e  U n i v e r s i t y  o f  F l o r i d a  Law S c h o o l  w r o t e  i n  a  

r e c e n t  a r t i c l e  p u b l i s h e d  i n  a  syrnposiurn o n  t o r t  Law i n  t h e  

C a l i f o r n i a  T,aw R e v i e w ,  " a w a r d s  f o r  g e n e r a l ,  nc:,rl-~)e?cur~i a r y  

da rnages  c a n n o t  p r o v i d e  r n e a n i n g f  u 1  c o m p e n s a t i o n  f o r  t h e  

v i c t i m . "  I n g b e r ,  Rethinking-Intarigibleinjuries: -- A FOCUS - -. -. - . - or! - 

Rernedy, 7 3  C a l . L . R e v .  7 7 2 ,  7 8 3  ( 1 9 8 5 ) .  

T h e r e  i s  n o  s u c h  t h i n g  a s  a  f r e e  l u n c h .  A l l  o f  u s  m u s t  p a y  

i n  o n e  f o r m  o r  a n o t h e r  i n  a n  a m o u n t  t h a t  c o r r e s p o n d s  t o  t h e  

l e v e l  o f  d a m a g e s  w e  w i l l  b e  e n t i t l e d  t o  r e c o v e r  i f  w e  a r e  

i n j u r e d .  ( T r .  Vo1.  V I ,  p .  1 1 2 5 ,  P r i e s t  Testimony). I n  



r e a l i t y ,  we a l l  i n s u r e  e a c h  o t h e r .  A s  a u t o m o b i l e  o w t i e r s  a n d  

o p e r a t o r s ,  we i n s u r e  o u r s e l v e s  a g a i n s t  l i a b i l i t y  t o  o t h e r s  j u s t  

a s  o t h e r  o w n e r s  i n s u r e  t h e m s e l v e s  a g a i n s t  l i a b i l i t y  t o  u s .  

( T r .  Vo1.  V I ,  p .  1 1 2 6 ,  P r i e s t  T e s t i m o n y ) .  I f  we a r e  i r i  

b u s i n e s s ,  w e  p a y  p r e m i u m s  t o  p r o t e c t  o u r s e l v e s  a g a i n s t  

l i a b i l i t y .  B u t  we a d d  t h e  p r e m i u m s  t o  t h e  c o s t  o f  t h e  g o o d s  

a n d  s e r v i c e s  w e  s e l l .  T h u s ,  a s  cor i sur r le rs  we 1 p a y  f o r  ttie 

r i q h t  t o  r e c o v e r  da rnaqes  i f  w e  a r e  i r i j ~ r r e d .  ( T r .  VoL. V I ,  p p .  

1 1 2 5 - 6 ,  P r i e s t  ' I 'es t i rnoriy)  . S i r i c e  t h e  t o r t  s y s t e r n  i s  r io t  

v o l r r n t a r y ,  w e  a r e  f o r c e d  - .- -- t o  o b t a i n  i n s u r a n c e  t h r o u q h  t -he t o r t  

s y s t e m  f o r  w h a t e v e r  l e v e l  o f  r e c o v e r y  i t  p r o v i d e s .  ( T r .  P r i e s t  

1 1 3 0 ) .  

I n s u r a n c e  p r o v i d e d  t h r o u g h  t h e  t o r t  s y s t e m  i s  o f t e r i  

r e f e r r e d  t o  a s  t h i r d - p a r t y  i n s u r a n c e .  ( T r .  V o l .  V I ,  p .  1 1 2 1 ,  

P r i e s t  T e s t i m o n y ) .  I t  i s  much m o r e  e x p e n s i v e  t h a n  E i r s t - p a r t y  

i t i s u r a r i c e ,  w t i i c l i  i s  t h e  k i t i d  w e  buy  wtieri w e  i n s u r e  o ~ l r s e l v c s .  

F o r  o n e  t h i n g ,  t h e  a d m i n i s t r a t i v e  c o s t s  o f  t h i r d - p a r t y  

i n s u r a n c e  a r e  h i g h .  ( T r .  VoL. V I ,  p .  1 1 2 3 ,  P r i e s t  ' I ' e s t i m o r i y ) .  

'The t o r t  s y s t e r n  i s  administered i n  l a r g e  p a r t  t h r o u g h  

l i t i g a t i o n  a n d  t h r e a t s  o f  l i t i g a t i o n .  T h e  d o l l a r s  t h a t  a r e  

p a i d  f o r  l i a b i l i t y  i n s u r a n c e  g o ,  n o t  o n l y  t o  i n s u r a n c e  

c o m p a n i e s  a n d  i n j u r e d  p e r s o n s ,  b u t  t o  l a w y e r s  r e p r e s e n t i n g  b o t h  

p l a i n t i f f s  a n d  d e f e r i d a n t s .  A s  a  r e s u l t ,  o n l y  a b o u t  4 0 %  o f  e a c h  

p r e m i u m  d o l l a r  e n d s  u p  i n  t h e  h a n d s  o f  i n j u r e d  p e r s o n s .  

F l o r i d a  M e d i c a l  A s s o c i a t i o n  M e d i c a l  M a l p r a c t i c e  P o l i c y  



G u i d e b o o k ,  FMA E x h i b i t  L) ,  a t  1 4 2 - 3 .  I n  t h e  c a s e  o f  f i r s t  p a r t y  

i n s u r a n c e ,  m o r e  t h a n  8 0 %  o f  t h e  p r e m i u m  d o l l a r ,  a p p r o x i m a t e l y  

twice a s  much ,  e n d s  u p  i n  t h e  h a n d s  o f  t h e  b e n e f i c i a r y .  

W h i l e  C o u r t s  a n d  l a w y e r s  s u p p o r t  t h e  t o r t  s y s t e r n  b e c a u s e  

t h e y  b e l i e v e  i t  h e l p s  t h e  p o o r ,  a n y  h e l p  i t  g i v e s  then1 c o m e s  a t  

a  h i q h  p r i c e  t h a t  d i s c r i r r ~ i n a t e s  a q a i n s t  l o w e r  incorrie p e o p l e .  

( I '  . Vo1.  V I ,  p .  1 1 3 0 ,  P r i e s t  'Test i r r ior ly)  . ' I ' t l is  i s  b e c a u s e  r  ic:h 

pt?op l e  t e n d  t o  r c?(:ovt-,r l i  i q l i c r  d ~ r ~ i , ~ q e : i  i n  p o o  r  pc?op 1 e - -  f o r  

o n e  t h i r i y ,  t - l i e i r  ecor iorn ic  l o s s e s  t e r i d  t o  b e  g r e a t e r .  ( ' L ' L  . V o l .  

V1,  p .  1 1 3 0 ,  P r i e s t  T e s t i r r l o r i y ) .  A p u r c h a s e r  o f  f i r s t  p a r t y  

i n s u r a n c e  n o t  o n l y  g e t s  rnore i n s u r a n c e  f o r  t h e  d o l l a r s  h e  

s p e n d s ,  b u t  h e  c a n  t a i l o r  t h e  a m o u n t  o f  i n s u r a n c e  h e  b u y s  t o  

f i t  h i s  own e c o n o m i c  n e e d s .  T h i s  c a n n o t  b e  d o n e  when  o n e  b u y s  

i n s u r a n c e  t h r o u q h  t h e  t o r t  s y s t e m  a n d  p a y s  p r e m i u m s  i n  t h e  f o r r n  

o f  h i g h e r  p r i c e s  f o r  g o o d s  a n d  s e r v i c e s .  S i n c e  a  cornpany  t h a t  

i s s u e s  l i a b i l i t y  i n s u r a n c e  c a n n o t  kriow w h e t h e r  p e r s o r i s  who w i  1 1  

b e  i n j u r e d  b y  i t s  i n s u r e d s  w i l l  b e  r i c h  o r  p o o r ,  i t s  prerniurris 

a r e  b a s e d  o n  a v e r a g e  - .  r e c o v e r  i e s .  T h e  prerniurns  a r e  1 )a s sc r l  o n  i n  

t h e  p r i c e  o f  g o o d s  a n d  s e r v i c e s  t h a t  a r e  b o u g h t  b y  r i c h  a n d  

p o o r .  S i n c e  r i c h  a n d  p o o r  a l i k e  p a y  t h e  s a m e  a v e r a g e  p r i c e  

f o r  t h e  i n s u r a n c e  t h e y  r e c e i v e  t h r o u g h  t h e  t o r t  s y s t e r n ,  t h e  n e t  

e f f e c t  i s  t h a t  t h e  p o o r  p a y  r e l a t i v e l y  h i g h e r  prerniurns  f o r  t h e  

b e n e f i t s  t h e y  r e c e i v e  ( T r .  V o l .  V I ,  p .  1 1 3 2 ,  P r i e s t  

T e s t i m o n y ) .  ' T h e r e f o r e ,  t h e  p o o r  s u b s i d i z e  t h e  r i c h .  

One  i n f e r e n c e  t h a t  niay b e  d r a w n  f r o m  t h i s  i s  t h a t  t h e  

j u d i c i a l  sy s t e r r l  i s  t ~ o t  c o r i f c r r i r i g  t a v o r s  o n  a t iy  I O F  



p e r s o n s  when  i t  p r o v i d e s  h i q h e r  l e v e l s  o f  darnage  r e c o v e r y  t h a n  

p e o p l e  w o u l d  v o l u n t a r i l y  p a y  f o r .  One  way o f  d e t e r m i n i n g  w h a t  

a n  a p p r o p r i a t e  l e v e l  o f  d a m a g e  r e c o v e r y  m i g h t  b e  i s  t o  l o o k  a t  

t h e  i n s u r a n c e  t h a t  p e o p l e  b u y  when t h e y  i n s u r e  t h e m s e l v e s .  

( T r .  V o l .  V I ,  p .  1 1 2 5 ,  P r i e s t  T e s t i r r ~ o n y ) .  T h i s  s h o w s  t h e  l e v e l  

o f  r e c o v e r y  t h e y  b e l i e v e  i s  a p p r o p r i a t e  when t h e y  know t h e y  a r e  

p a y i n g  t h e  c o s t .  'The m o s t  s t  r  i k i r l g  o b s e r v a t i o r l  t o  come  f rorri 

I I of  t t i  j i s  t t 1 , 3 t  wtli I t ?  ,311110~t t 'veLyorle  t ~ a s  

i r l su~a11c:e  a g a i r l s t  e c o n o r n i c  l o s s ,  t h e r e  i s  no  dernarld f o r  

i n s u r a n c e  - apaJns t n o n e c q r ~ o r n i c  l o s s ;  - c o n s e q u e n t l y  i n s u r a n c e  

c o r n p a n i e s  d o  n o t  e v e n  o f f e r  i t  o n  a  f i r s t  p a r t y  b a s i s .  ( 'I 'r.  

Vo1.  V I ,  p p .  1 1 2 2 ,  1 1 2 5 ,  P r i e s t  T e s t i m o n y ) .  I f  p e o p l e  d o  r io t  

v o l u n t a r i l y  b u y  i n s u r a n c e  a g a i n s t  n o n e c o n o m i c  l o s s e s  when  t h e y  

i r l s u r e  t h e r r l s e l v e s ,  o n e  may w e l l  a s k  w h y ,  when  t h e y  o b t a i n  t h e i r  

i n s u r a n c e  a t  a  much h i q h e r  p r i c e  i n v o l u n t a r i l y  t h r o u g h  t h e  t o r t  

s y s t e r n ,  t h e  l a w  s h o u l d  r e q u i r e  t h e m  t o  b u y  i n s u r a n c e  a q a i r l s t  

n o n e c o n o m i c  l o s s e s .  ( T r .  V o l .  V I ,  p .  1 1 2 6 ,  P r i e s t  Testimony). 

T h e  p r o b l e ~ r l s  o f  c o s t  a r e  a c j g r a v a t e d  b y  t h e  f a c k  t h a t  

n o n e c o n o m i c  d a m a g e s  a r e  i n h e r e n t l y  o p e n - e n d e d ,  s u b j e c t i v e ,  a n d  

d e f y  q u a n t i f i c a t i o n .  S i n c e  t h e y  a r e  s u b j e c t i v e ,  a w a r d s  f o r  

s i m i l a r  i n j u r i e s  c a n  v a r y  g r e a t l y  f r o m  c a s e  t o  c a s e ,  l e a d i n g  t o  

h i g h l y  i n e q u i t a b l e ,  l o t t e r y - l i k e  r e s u l t s .  T h i s  m a k e s  

n o n e c o n o m i c  d a m a g e s  u n p r e d i c t a b l e  a n d  i n c r e a s e s  t h e  

d i f f i c u l t i e s  i n s u r a n c e  c o r n p a n i e s  h a v e  i n  m a i n t a i n i n g  t h e  

n a r r o w l y  d e f i n e d  r i s k  p o o l s  t h a t  a r e  r e q u i r e d  f o r  a n  e f f i c i e n t  



insurance systern. (Tr. Vol. VI, pp. 1127-8, 1131-2, Priest 

Testimony). 

Professor Priest testified that in his opinion the 

limitation in Section 59 on the amount of noneconomic damaqes 

wi 11 reduce the tota 1 exposure of insurance companies, narrow 

their risk pools and tt~us rnake in:;rlrance rnore avai lable. He 

LesLif ied that i t  will also pror~loti: settlet~lents. (Tr. Vol. 

V I I ,  p. 1152, Pr ies t Test irnor~y) . 

'I'he record tlernonstrates that sirni lar arguments support the 

elimination of joint and several liability. I t  too will serve 

to reduce uncertainty, narrow and variance in risk pools, make 

insurance rnore available and lower its cost. (Tr. Vol. VII, p.  

1153-4, Priest Testimony) Report - of the Tort Policy Working 

Group -- on the Causes, - Extent and Policy Implications of -- the 

Current Crisis in Insurance Availability and Affordability, FMA 

Exhibit A, at 63-66). 

Professor Priest testified that in his opinion a rnajor 

cause of the tort crisis is I jr~clicial expansior~ o f  tort 

liability over the last 30 years and the prevalent belief that 

the fundamental purpose of tort law is to fully cornpensate 

victims. The philosophical justification for this belief, 

which has been referred to as "enterprise liability" is the 

idea that a defendant, through the insurance mechanism, can 

spread the plaintiff's loss efficiently. However, the result 

of applying this idea in the courts has been to destroy the 



i r i s u r a r i c e  rr iechanism b y  m a k i n g  i t  i r r i p o s s i b l e  f o r  i n s u r a n c e  

c o m p a n i e s  t o  c r e a t e  w o r k a b l e  r i s k  p o o l s .  P r o f e s s o r  P r i e s t ' s  

t e s t i m o n y ,  w h i c h  i s  c o n t a i n e d  i n  t h e  A p p e n d i x ,  g o e s  i n t o  t h i s  

s u b j e c t  i n  d e p t h .  I t  a l s o  d e a l s  e x t e r l s i v e l y  w i t h  o t h e r  a s p e c t s  

o f  t h e  i n s u r a n c e / t o r t  r e f o r m  c o n t r o v e r s y . '  

A s  t h e  p r e a m b l e  t o  C h a p t e r  8 6 - 1 6 0  m a k e s  c l e a r ,  t h e  

Leq i s l a  t u r e  a c c e p t e d  t h e s e  arcjurrierlts . Appe 1 l a r i t  Srr~i  t t1 

r l a t r r r a  1 l y  ( l i s a q r c e : ;  wi  t t l  t-tie 1,ecji:; l a t - r ~ r e ' s  c o r i c  111:; i o r l .  'r / I ( ;  

Srrli th b r i e f  t r e a t s  t h i s  c a s e  dr; arr a p p e a l  f rorn t h e  

L e q i s l a t u r e ' s  f i n d i n g s  o f  f a c t .  H o w e v e r ,  a s  l o n g  a s  t h e y  

2 T h e  S m i t h  b r i e f  r i d i c u l e s  t e s t i m o n y  b y  P r o f e s s o r  P r i e s t  
t h a t  t o r t  c a s e s  i n  F l o r i d a  h a v e  b e e n  i n f l u e n c e d  by  t h e  
" e n t e r p r i s e  l i a b i l i t y "  c o n c e p t .  I t  a r g u e s  t h a t  w h a t e v e r  
i n f l u e n c e  e n t e r p r i s e  l i a b i l i t y  [nay h a v e  h a d  i n  o t h e r  s t a t e s ,  rio 
s u c h  i n f  l u e n c e  h a s  i n f e c t e d  F l o r i d a  l a w .  S u c h  a  c o n t e n t i o n  i s  
i n c r e d i b l e .  

T h e  e n t e r p r i s e  1  i a b i  1 i t y  c o r l c e p t  i s  t h e  p r e v a i  1  irly i d e a  
t h a t  i f  a n y  d o u b t  e x i s t s  a b o u t  who i s  a t  E a u l t  i n  c a u s i n g  a n  
i n j u r y  i n  a  s i t u a t i o n  t h a t  i n v o l v e s  a n  i n j u r e d  i n d i v i d u a l  arld 
a n  i n s t i t u t i o n a l  d e f e n d a n t ,  i t  i s  yoot l  p u b l i c  p o l i c y  t o  i m p o s e  
l i a b i l i t y  u p o n  t h e  i n s t i t u t i o r l  b e c a u s e  t i l e  i n j u r e d  p e r s o r l  w i l l  
b e  c o r r i p e n s a t e d  a n d  t h e  d e f e r i d a n t  w i l l  b e  a b l e  t o  s p r e a d  t h e  
l o s s  i n  h i g h e r  p r i c e s  among a l l  t h o s e  who b u y  i t s  p r o d u c t s .  
T h i s  p h i l o s o p h y  may n o t  b e  a r t i c u l a t e d  o p e n l y  i n  a p p e l l a t e  
d e c i s i o n s ,  b u t  i t  h a s  c e r t a i n l y  b e e n  a c c e p t e d  i n  t h e  l a w  
s . c h o o l s  a n d  b y  m o s t  s o p h i s t i c a t e d  a n d  w e l l - m e a n i n g  l a w y e r s .  
Who c a n  d o u b t  t h a t  i t  h a s  b e e n  a  s t r o n g  m o t i v a t i n g  f a c t o r  
b e h i n d  t h e  d e v e l o p r r l e n t  i n  t h e  common l a w  l i a b i l i t y  d e c i s i o n s  
r e n d e r e d  i n  t h i s  s t a t e  o v e r  t h e  p a s t  35  y e a r s ?  S e e  - Somrrler, 
K i l l i n q  t h e  G o l d e n  G o o s e ,  1 9 8 6  F l a .  B a r .  J .  9 ( 1 9 8 6 ) .  

T h i s  i s  n o t  t o  s u g g e s t  t h a t  t h e  i d e a  o f  e n t e r p r i s e  
l i a b i l i t y  i s  e v i l  o r  t h a t  i t  h a s  n o t  b e e n  h e l d  i n  g o o d  f a i t h .  
Q u i t e  t o  t h e  c o n t r a r y .  I t  i s  o n l y  t h a t  now w e  a r e  b e g i n n i n g  t o  
see w h a t  i t s  c o n s e q u e n c e s  h a v e  b e e n  a n d  why .  T h e  i s s u e  i s  n o t  
s i r n p l y  a  q u e s t i o n  o f  cost: o r  n f  t h e  ~ n a j o r i t a r i a r ~  aqe r idn  a s  t h ~  



have sorne basis, findings of fact by the Legislature [nust be 

accepted by the courts. The evidence received in the trial 

court demonstrates that abundant evidence supports the 

Legislature's determination. 

B. Legislative Findings - The Crisis And The Cure 

There can be no serious question that Chapter 86-160 

represents a reasonable leqislative effort to ameliorate the 

ir~:;uran(:e cr-isis. Tile dimensions of the crisis, a perceived 

by tlie Legislature, are clearly described in the Act's prearrtble: 

WHEREAS, the Legislature finds that there is in 
Florida a firlancial crisis in the liability ins~lranc:(? 
industry, causing a serious lack of availability of 
marly lines of commercial liability insurance, and 

WHEREAS, the Legislature finds that 
professionals, businesses, and governmental entities 
are faced with dramatic increases in the cost of 
irls~irance coverage, and 

WHEREAS, the absence of insurance is seriously 
adverse to many sectors of Florida's economy, and 

WHEREAS, it is the sense o f  the Leqislature that- 
if the present crisis is not abated, many persons who 
are subject to civil actions will be unable to 
pr~rchase 1 iahi L i t y i r r a r ,  arltf rn~riy irlj~lrr?(l f)t:r r;or~:; 
w i 11 thert?fort: be l~rlablc to recover daruaqes for t:i t.t~t!r 
their economic losses or their noneconomic losses, and 

WHEREAS, the people of Florida are concerned with 
the increased cost of litigation and the need for a 
review of the tort and insurance laws, and 

2 cont'd - Smith Brief suggests. The expansion of liability 
has placed an impossible burden on the insurance systern and a 
dramatic contraction in the availability of the insurance 
coverage that rnust exist for the tort system to function. In 
an effort to insure that helpless people are fully cornpensated 
for their losses, the theory f enterprise Liabi lity has 
g r (?a  t 1 y we;lketled t. tie rrit?c:harl i srn wli icti tor a 1. irltt? ~r~,~tle 
corupensat ion widely available. 



WHEREAS, the Legislature finds that certain 
commercial liability insurers are threatening to make 
insurance coverage less available and less affordable, 
which will seriously effect many sectors of Florida's 
economy, and 

WHEREAS, the Legislature believes it is necessary 
to avoid an insurance availability crisis, to maintain 
economic stability, and to protect the people's rights 
to affordable insurance coverage in the interim before 
comprehensive reform measures are fully ef Eective, and 

WHEREAS, the Legislature fitids that, in general, 
the cost of liability ins~~rance is excessive arid 
irijurioris to the 11eopLe ( 7 F  Florida arid rnr1:;t l ~ e  
I I ,  rid 

WHEREAS, The Legislature finds that there are 
certain elerner~ts of damage presently recoverable that 
have no rrlonetary value, except or1 J purely arbitrary 
basis, while other elements of damage are either 
easily measured on a rnorietary basis or reflect 
ultimate monetary loss, and 

WHEREAS, the Legislature desires to provide a 
rational basis for determining darnages for noneconomic 
losses which may be awarded in certain civil actions, 
recognizing tliat such nonecononlic losses should be 
fairly compensated and that the interests of the 
injured party should be balanced against the interests 
of society as a whole, in that the burden of 
cornperisat ing for such l(,sses is t11 tirnately t~orrie by 
all persons, rather than by the tortfeasor alone, and 

WHEREAS, the I,egislature f incis that the currerit 
tort systerri has sigriif icaritly contributed to the 
insurance availability and a£ fordability crisis, and 

WHEREAS, the Leqislature finds that tort law and 
the liability irisurance system are interdependent and 
interrelated, and 

WHEREAS, compretiensive insurance regulatory 
reform and tort reform is necessary to irnprove the 
availability and affordability of commercial liability 
insurance, arid 

WHEREAS, the magnitude of this compelling social 
problem demands immediate and dramatic legislative 
action, now, therefore, . . . 



In determining how best to solve the crisis, the 

Legislature deliberated for more than six months. It received 

volumes of documents, statements and studies from interested 

parties which indicated that a crisis existed and that tort 

reforms such as those contained in the act could be expected to 

alleviate it. Some of the principal documents included: (1) 

"A Review of Historical Analysis --  Current perspectives of the 

t r r  of .Joi~it arid S e v e r ; 1 1  y arid A Review o f  Tort 

Reform: by the Staff of the Florida Senate Committee on 

c:ornrnerce, FMA Exhibit "E", (2) "Report of the 'I'ort Policy 

Working Group on the Causes, Extent and Policy Inlplicatiori of 

the Current Crisis in Insurance Availability and Affordability: 

by The Tort Policy Workinq Group appointed by the Attorney 

General of the United States, Richard K. Willard, Chairman, FMA 

Exhibit "A"; (3) "Actuarial Analysis of American Medical 

Association Tort Reform Proposals" by Allari Kaufman, FMA 

Exhibit "G"; and (4) Florida Medical Association Medical 

Ma lpract ice ( ;u i  clf?book e ~ l  i  t t.11 I I . tlt-.rrr y G .  Marrrif?, I ) i  r c?c:t or of 

the Law and Economics Ceriter , Ernory Uriiversity and contributed 

to by distinguished students of medical malpractice issues 

including Professor Frank A. Sloan of Vanderbilt University, 

Dr. Barry Andersori of Emory University, Dr. Patricia Danzorl of 

the Duke Center for Health Policy, Dr. Charles Phelps of the 

IJrliversity of Rochester and Fr~fessor Charles C .  Havinqhurst of 

Duke University Law School, FMA Exhibit "D". These materials 



a n d  many o t h e r s ,  i n c l u d i n g  m a t e r i a l s  s u b m i t t e d  b y  o p p o n e n t s  o f  

t o r t  r e f o r m  s u c h  a s  t h e  T r i a l  L a w y e r s  who p a r t i c i p a t e d  

v i g o r o u s l y  i n  t h e  p r o c e s s ,  f u l l y  e x p l o r e d  t h e  p r o s  a n d  c o n s  o f  

a  w i d e  r a n g e  o f  p o s s i b l e  t o r t  r e f o r m s ,  i n c l u d i n g  c a p s  o n  

n o n e c o n o m i c  d a m a g e s ,  e l i m i n a t i o n  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  

a n d  many o t h e r s .  T h e  L e g i s l a t u r e  a c t e d  o n l y  a f t e r  f u l l y  

c o n s i d e r i n g  t h e s e  m a t e r i a l s  arid h e a r i n g  t e s t i m o r ~ y  fro111 

i n t e r e s t e d  p e r s o n s  o n  a l l  s i d e s  o f  t h e  i s s u e .  

Iri l i g t i t  o f  t h e  o b v i o u s  r a t i o r i a l  b a s i s  f o r  t h e  t o r t  r e f o r r ~ ~ s  

i n  s e c t i o n  59  a n d  6 0 ,  A p p e l l a n t  Srn i t t i  c a n n o t  e x p e c t  t o  p r e v a i l  

i r i  a n y  a t t a c k  t h a t  w o u l d  b e  t e s t e d  u n d e r  t h e  r a t i o n a l  b a s i s  

t e s t .  A l t h o u g h  h e  g i v e s  l i p  s e r v i c e  t o  h i s  c l a i m  t h a t  t h e s e  

s e c t i o n s  a r e  a r b i t r a r y ,  h e  d o e s  n o t  s e r i o u s l y  c o n t e n d  t h a t  t h e y  

l a c k  a  r a t i o n a l  b a s i s .  I n s t e a d  h e  i s  a s k i n g  t h e  C o u r t  t o  

r e c o n s i d e r  t h e  f a c t s  f o u n d  b y  t h e  L e g i s l a t u r e  a n d  s u b s t i t u t e  

t h e  ( : o r l r t 9 s  f a c t u a  1 C O I I C  l u s  i o r l s  f o r  t :hose o f  t- 11e 

L e g i s l a t u r e .  ' H e  c o r i t e r i d s  t h e  C o u r t  c a n  d o  t h i s  u n d e r  i t s  

3 I n  a n  e f f o r t  t o  e s t a b l i s h  t h a t  t h e  i n s u r a n c e  c r i s i s  w a s  
c r e a t e d  b y  f i c t i t i o u s  l o s s e s ,  t h e  S m i t h  b r i e f  f o c u s e s  o n  t h e  
IBNR p o r t i o n  o f  t h e  l o s s e s  i n c l u d e d  i n  t h e  a n n u a l  s t a t e m e n t s  o f  
f o u r  o f  t h e  i n s u r a n c e  c o m p a n y  p l a i n t i f f s .  I t  i m p l i e s  t h a t  IRNR 
l o s s e s  a r e  somehow i l l e g i t i m a t e  a n d  t h a t  t h e  f a c t  t h a t  a Larcje 
p a r t  o f  t h e  i n d u s t r y ' s  l o s s e s  w e r e  I R N R  w a s  c o n c e a l e d  f r o m  t h e  
L e g i s l a t u r e .  T h e s e  i m p l i c a t i o n s  a r e  b o t h  f a l s e .  J o h n  W i  l s o r i ,  
t h e  w i t n e s s  who d i s c u s s e d  IBNR L o s s e s ,  made  n o  e f f o r t  t o  s a y  



decision in Kluger v. White, 281 So.2d 1 (1973), which 

construed Article I ,  Section 21, of the Florida Constitution. 

He also argue that Florida should use "strict" or "heightened" 

scrutiny in testing these sections even though the federal 

decisions on which he relies hold that such scrutiny is not 

appropriate in this kind of case. He says that heiyhtened 

scrutiny is required iri  Floritla because Sections 59 arid 60 

i t  a i r 1 irr1pac:t. yoriricl per:iotls arld persons who are haricl icappetl. 

We deruonstrate below that rio basis exists for using arly kirid of 

special scrutiny in testing the constitutionality of Sections 

59 and 60. 

3 cont'd - that [RNR losses (wliicki are recognized for tax 
purposes p. 819) were too high or otherwise inaccurate or that 
rlo insurance crisis existed, and there is no evidence iri the 
record ttiat they are iri any way irriproper. Wilson's point was 
that under ttie regulatory provisions of Chapter 86-160, ttie 
Department will now have a tool to determine whether the losses 
any company reports are justified. (e.g. Tr. Vo1. V, pp. 851, 
853-4, 913, Vol. VI, p. 987-8, Wilson Testimony). 

Mr. Wilson pointed out that the tort reform provisions will 
make an important contribution toward controlling the IBNR 
problem. (Tr. Vol. V, pp. 853-4, 859, 906, 911, Wilson 
Testimony). The record contains no evidence that the 
Legislature was unaware of the IBNR factor, which, as Wilson's 
testimony shows, is reported on a special schedule which each 
company includes in the annual report it  tiles with the 
Department. In short, the implication ir i  the Srnith Rrief that 
discovery of the IBNR factor eliminates the cause of the 
insurance crisis is a red herring. 



C. Access to Courts 

Appellant Smith contends that Sections 59 and 60 deny 

I injured plaintiffs access to the courts in violation of Article 

I ,  Section 21 of the Florida Constitution. 

I Srnith argues, in effect, that under Kluger, any legislative 

I 
restriction or limitation or1 an injured person's rernedy iri tort 

pro tarito abolishes his cause ot action and thus denies his 

I right of access to the r:ourts unless t-he restriction is 

tlictated by "an overpower inq public necessity" arltl "no 

I alternative rnethod" o f  rneetinq the necessity can be shown. 

1. Abolition of Remedies -- The No-Fault Cases 

Most of the cases involving Article I, Section 21, concern 

the Florida Automobile Reparations Reform Act, better known as 

the No-Fault law. The earliest is Kluger v. White, 281 So.2d 1 

(Fla. 1973), in which this Court considered the validity of a 

provision of the No-Fault law that cornpletely abolished an 

arrtornobi le owner's cause of action for property darnages i f  t:he 

amount of his loss did not exceed $550. The Court held that 

the Legislature may riot abolish -- a prior statutory or comrnon law 

right of action without either (1) providing a reasonable 

alternative to protect the rights of the people to redress for 

injuries, or (2) showing that there is an overpoweririg public 

necessity for the abolishment of the right and that no 

alternative method for meeting the public necessity is 



a v a i l a b l e .  I t  o b s e r v e d  t h a t ,  i f  t h e  L e g i s l a t u r e  h a d  c h o s e n  t o  

r e q u i r e  t h a t  a p p e l l a n t  ( i . . ,  t h e  p l a i n t i f f  w h o s e  a u t o m o b i l e  

h a d  b e e n  d a m a g e d )  b e  i n s u r e d  a g a i n s t  p r o p e r t y  d a r n a g e ,  t h e  

r e s u l t  m i g h t  h a v e  b e e n  d i f f e r e n t .  " A  r e a s o n a b l e  a l t e r n a t i v e  t o  

a n  a c t i o n  i n  t o r t  w o u l d  h a v e  b e e n  p r o v i d e d ,  a n d  t h e  i s s u e  w o u l d  

h a v e  b e e n  w h e t h e r  o r  r i o t  t h e  r e q u i r e m e n t  o f  i n s u r a r i c e  f o r  a l l  

~ u o t o r i s t s  w a s  r e a s o n a b l e . "  - I d .  a t  5 .  

Iri 1 9 7 4 ,  t h e , y e a r  a f t e r  K l u q e r ,  -- t h e  C o u r t  d e c i d e d  Las)..y_ v .  - 

S t a t e  -- F a r m  I n s u r a n c e  Corupany, 2 9 6  S o .  2 d  9  ( F l a .  1 3 7 4 ) ,  i n  w h i c h  

i t  c o r l s i d e r e d  t h e  v a l i d i t y  o f  p r o v i s i o n s  o f  t h e  N o - F a u l t  l a w  

t h a t  d e p r i v e d  a n  i n j u r e d  p l a i n t i f f  o f  a n y  r i g h t  t o  r e c o v e r  

d a m a g e s  f o r  p a i n  a n d  s u f f e r i n g  a n d  o t h e r  i n t a n g i b l e  i t e m s  

u n l e s s  h i s  m e d i c a l  e x p e n s e s  e x c e e d e d  a  $ 1 , 0 0 0  t h r e s h o l d  o r  

u n l e s s  h e  s u f f e r e d  o n e  o f  s e v e r a l  s p e c i f i e d  t y p e s  o f  i n j u r y .  

T h e  C o u r t  h e l d  t h a t  t h i s  s t a t u t o r y  e x e m p t i o n  f r o m  l i a b i l i t y  f o r  

i n t a n g i b l e  d a r n a g e s  d i d  n o t  v i o l a t e  A r t i c l e  I ,  S e c t i o n  2 1 .  I t  

p o i n t e d  o u t  t h a t  t h e  s t a t u t e  c r e a t e d  n o  i m m u n i t y  f r o m  t o r t  

L i a b i l i t y  f o r  .-- t a n g i b l e  -- d a r n a q e s ,  t h a t  t h e  e x e m p t i o n  f rorn t o r t  

l i a b i l i t y  f o r  i n t a n g i b l e  d a r n a g e s  a p p l i e d  o n l y  t o  a l i r n i t e d  

c l a s s  o f  c a s e s ,  a n d ,  f i n a l l y ,  t h a t ,  b y  r e q u i r i n g  a u t o m o b i l e  

o w n e r s  t o  o b t a i n  i n s u r a n c e  a g a i n s t  p e r s o n a l  i n j u r i e s ,  t h e  

F l o r i d a  L e g i s l a t u r e  h a d  g i v e n  i n j u r e d  p e r s o n s  a  r i g h t  t o  s p e e d y  

p a y m e n t  o f  m e d i c a l  b i l l s  a n d  c o m p e n s a t i o n  f o r  l o s t  i n c o m e  f r o r n  

t h e i r  own i n s u r e r s .  I n  o t h e r  w o r d s ,  t h e  r e q u i r e m e n t  o f  a 

r e a s o n a b l e  a l t e r n a t i v e  t o  l i a b i l i t y  Eor  n o n e c o n o m i c  d a m a g e s  w a s  



s a t i s f i e d  b y  s i m p l y  r e q u i r i n g  i n d i v i d u a l s  t o  b u y  i n s u r a r i c e  

p r o t e c t i n g  t h e m s e l v e s  a g a i n s t  e c o n o r n i c  - l o s s  d u e  t o  i n j u r y .  

T h i s  C o u r t  d i s c u s s e d  a t  some l e r i g t h  t h e  o b j e c t i v e s  i t  

" p r e s u m e d "  t h e  L e g i s l a t u r e  h a d  s o u g h t  t o  a c h i e v e  i n  e n a c t i n g  

t h e  N o - F a u l t  l a w .  I t  w r o t e :  

. . . [ T J h e  l e q i s l a t i v e  o b j e c t i v e s  i n v o l v e d  h e r e  
iric Lrrded a Lesserli rlg o f  ttit: o r i e t o r  oE ttie c o r ~  r  t 
s y s  te rn ,  a  r e d u c t  i o n  i r i  c o n c o n i i  t a ~ i t  d e l a y s  i r i  c o u r t  
c a l e n d a r s ,  a  r e d u c t i o r i  o f  a u t o m o b i l e  i n s u r a n c e  
pr  ernii~lrls arlcl a  ~ S S L I K ~ I I C ~  t t i a t  p ( ? r s o n s  . i r i j i ~  r e d  i 11 
vt?h i c : ~ r  I a r , :  i I s I I r t i e ?  I t r o  i : ;I i ( 1  i r l  

l r i ee t i r ig  r r l e d i c a l  e x p e n s e s  a n d  t h e  L i k e ,  i n  o r d e r  r i o t  t o  
d r i v e  t h e m  i n t o  d i r e  f i n a n c i a l  c i  r c u r n s t a r i c e s  w i t t i  t h e  
p o s s i b i l i t y  o f  s w e l l i n g  t t i e  p u b l i c  r e l i e f  r o l e s .  
A d d i t _ i o n a l l y ,  i t  i s  s u q y e s t e d  t h a t  t h e  L e g i s l a t r ~ r e  
c o n s i d e r e d  r e c e n t  c o n t e n t i o n s  t h a t  t h e  t r a d i t i o n a l  
t o r t  s y s t e m  o f  r e p a r a t i o n s  h a s  l e d  t o  i n e q u a l i t i e s  o f  
r e c o v e r y ,  w i t h  m i n o r  c l a i m s  b e i n g  o v e r p a i d  arid m a j o r  
c l a i m s  u n d e r p a i d  i n  t e r r n s  o f  t h e i r  t r u e  v a l u e ,  t h a t  
t h e  t o r t  s y s t e m  o f  r e p a r a t i o n  w a s  u n d u l y  s l o w  a n d  
i n e f f i c i e n t  a n d  t h a t  t h e  p r e e x i s t i n g  a u t o m o b i l e  
i n s u r a n c e  s y s t e m  w a s  u n d u l y  c o s t l y .  

I d .  a t  1 6 .  

T h e  C o u r t  h e l d  t h a t  t h e  s t r r ~ c t r l r e  o f  t h e  N o - F a u l t  l a w  b o r e  

a  r e a s o n a b l e  r e l a t i o n s h i p  t o  a c h i e v i n g  t h e s e  o b j e c t i v e s  a n d  

t t i a t ,  t h e r e f o r e ,  i t  w a s  v a l j d .  I t  n o t e d  t h a t  it. h a d  a s c r i b e d  

c o n s e q u e n c e s  t o  t h e  N o - F a u l t  l a w  t h a t  h a d  y e t  t o  b e  

d e m o n s t r a t e d  arid t h a t  m i g h t  t u r n  o u t  t o  b e  n o n e x i s t e n t .  T h e  

c o u r t  p o i n t e d  o u t ,  h o w e v e r ,  t h a t  w h a t  i t  w a s  a c t u a l l y  d o i n g  w a s  

" p r e s u m i n g "  t h e  e x i s t e n c e  o f  c i r c u m s t a n c e s  s u p p o r t i n g  t h e  

v a l i d i t y  o f  t h e  L e g i s l a t u r e ' s  a c t i o n ,  i n  t h e  a b s e n c e  o f  a n y  

e v i d e n c e  t o  t h e  c o n t r a r y .  " ' T t i i s  i s  t h e  c o u r s e  w e  m u s t  f o l l o w  

. . . A s s u m i n g  t h e  c i r c u m s t a r i c e s  t o  b e  a s  d e s c r i b e d  a b o v e ,  t h e  



a c t  b e f o r e  u s  i s  r e a s o n a b l y  r e l a t e d  t o  a  p e r m i s s i b l e  

l e g i s l a t i v e  o b j e c t i v e ,  a n d  c o m p o r t s  w i t h  t h e  r e q u i r e m e n t s  o f  

d u e  p r o c e s s  o f  l a w . "  I d .  a t  1 7 .  

I n  Chapman v .  D i l l o n ,  4 1 5  S o . 2 d  12 ( F l a .  1 9 8 2 ) ,  t h e  C o u r t  

c o n s i d e r e d  w h e t h e r  v a r i o u s  amendments  t o  t h e  N o - F a u l t  law 

e n a c t e d  by t h e  L e c j i s l a t u r e  i n  1 9 7 9  r e n d e r e d  t h e  law i n v a l i d .  

T h e  amendnlents  h a d  removed some o  t t h e  p r o v i s  io r i s  w h i c h  t h e  

L a s k y  c o u r t  iiac3, r e 1  ietl u p o n  i n  c o n c  lrldirlq t h a t  t h e  No-Fau l t  law 

p r o v i d e d  a r e a s o r l a b l e  a l t e r r i a t .  i v e  t o  t o r t  l i a b  i 1  i  t y .  One 

c h a r i g e  a l l o w e d  a n  i n j u r e d  p a r t y  t o  c o l l e c t  o n l y  p a r t  o f  h i s  

m e d i c a l  e x p e n s e s  a n d  l o s t  i n c o m e .  Under  t h e  p r e v i o u s  v e r s i o n ,  

t h e  l a w  h a d  p r o v i d e d  f o r  r e c o v e r y  o f  a l l  m e d i c a l  e x p e n s e s  a n d  

m o s t  o f  a n  i n d i v i d u a l ' s  l o s t  i n c o m e .  A n o t h e r  c h a r i g e  w h i c h  

d i m i n i s h e d  t h e  r e c o v e r y  p r o v i d e d  u n d e r  t h e  o r i g i n a l  a c t  

i n c r e a s e d  t h e  a l l o w a b l e  d e d u c t i b l e s .  T h e  F i f t h  ~ i s t r i c t  C o u r t  

o f  A p p e a l  h a d  h e l d  t h e  amended law u n c o n s t i t u t i o n a l .  T h i s  

C o u r t  r e v e r s e d ,  h o l d i n g  t h a t ,  s i n c e  t h e  c h a n g e s  c o m p l a i n e d  o f  

w e r e  r e a s o n a b l e  a t t e m p t s  t o  c o r r e c t  some o f  t h e  p r a c t i c a l  

p r o b l e m s  w h i c h  t h e  N o - F a u l t  l a w  h a d  p o s e d ,  t h e  p r i n c i p l e s  a n d  

r e a s o n i n g  i n  L a s k y  s t i l l  a p p l i e d .  I t  w r o t e :  

. . . [Wle  d o  n o t  f i n d  a n y t h i n g  i n  L a s k y  t o  i n d i c a t e  
t h a t  t h e  d e c i s i o n  was  p r e d i c a t e d  upon  a  m o t o r i s t ' s  
b e i n g  i n s u r e d  f o r  t h e  f u l l  amount o f  h i s  m e d i c a l  
e x p e n s e s  a n d  l o s t  i n c o m e .  I n s t e a d  t h e  c r u x  i n  L a s k y  
was  t h a t  a l l  o w n e r s  o f  m o t o r  v e h i c l e s  w e r e  r e q u i r e d  t o  
p u r c h a s e  i n s u r a n c e  w h i c h  w o u l d  a s s u r e  i n s u r e d  p a r t i e s  
r e c o v e r y  o f  t h e i r  m a j o r  a n d  s a l i e n t  e c o n o m i c  l o s s e s .  



H e n c e ,  i t  w a s  t h e  f a c t  t h a t  i n j u r e d  p a r t i e s  w e r e  
a s s u r e d  p r o m p t  r e c o v e r y  o f  t h e i r  m a j o r  a n d  s a l i e n t  
e c o n o m i c  l o s s e s ,  n o t  a l l  oE t h e i r  e c o n o m i c  l o s s e s ,  
w h i c h  t h i s  c o u r t  f o u n d  d i s p o s i t i v e  i n  L a s k y .  

I d .  a t  1 7 .  

J u s t i c e  S u n d b e r g  d i s s e n t e d ,  c o n t e n d i n g  t h a t  t h e  N o - F a u l t  

l a w  w a s  u n c o n s t i t u t i o n a l  b u t  o n l y  " i n s o f a r  a s  i t  e l i m i n a t e s  - a l l  

cail,.;es o f  a c t  - ipc f o r  i r i t a n q  i 1) Le clCarnaqes f o r  rior1[)err11arier11- 

i r i j u r i e s . "  ( e m p h a s i s  a d d e d )  Id. a t  1 9 .  H e  c o n t e r i d e d  t h a t  t h e  

c : o ~ r l ~ L e t c  -- e 1 i r n i t i , 3 t i o n  o f  ariy r i q l i t  of. r e c o v e r y  t o r  i n t s n y  i b  L C :  

d a m a g e s  w a s  u n c o n s t i t u t i o n a l  s i n c e  t h a t  r i g h t  h a d  b e e n  

w i t h d r a w n  w i t h o u t  s u p p l y i n g  a n y  v i a b l e  a l t e r n a t i v e .  T t i u s ,  ever1 

J u s t i c e  S u n d b e r g  i m p l i e d l y  c o n c e d e d  t h a t  a  m e r e  c h a n g e  i n  t h e  

aruoitnt r e c o v e r a b l e  f o r  n o n e c o n o r u i c  d a m a g e s  d o e s  n o t  v i o l a t e  

A r t i c l e  I ,  S e c t i o n  2 1 .  

I n  s u m m a r y ,  t h e  N o - F a u l t  c a s e s  h o l d  t h a t  i f  t h e  L e g i s l a t u r e  

r e a s o n a b l y  d e t e r m i n e s  t h a t  t h e  t o r t  s y s t e m  n e e d s  t o  b e  

m o d i f i e d ,  i t  ruay c o r r l p l e t e l y  a b o l i s h  t h e  r i y h t  t o  c o l l e c t  

i n t a n g i b l e  d a m a g e s .  W h i l e  a  c o m p l e t e  a b o l i t i o n  o f  i n t a n g i b l e  

d a r r ~ a y e s  ruay r e q u i r e  t h e  L e g i s l a t r l r e  t o  p r o v i d e .  a n  a l t e r n a t i v e  

r e m e d y ,  i t  i s  c l e a r  t h a t  v e r y  l i t t l e  i s  n e e d e d  t o  s a t i s f y  t h a t  

r e q u i r e m e n t .  T h e  r e m e d y  n e e d  n o t  b e  a s u i t  o r  o t h e r  c l a i m  

a g a i n s t  t h e  i n d i v i d u a l  who c a u s e d  t h e  i n j u r y .  I t  may b e  o n l y  a  

c l a i m  a g a i n s t  a n  i n s u r a n c e  p o l i c y  t h a t  t h e  i n j u r e d  p e r s o n  i s  

c o m p e l l e d  t o  p u r c h a s e  a n d  t h e  i n s u r a n c e  p r o v i d e d  b y  t h a t  p o l i c y  

rnay b e  s u b j e c t  t o  v e r y  s u b s t a n t i a l  d e d u c t i b l e s .  T h e  N o - F a u l t  

c a s e s  m a k e  i t  c l e a r  t h a t  A r t i c l e  I ,  S e c t i o n  2 1  is  n o t  



I 
applicable to situations in which the Legislature has merely 

placed a ceiling on the darnages a plaintiff may recover. 

2. Abolition of Remedies -- Cases Approving Limitations 

Florida courts have consistently upheld caps on the total 

I arnourlt of darnaqes, econornic or noneconornic, that a plainti Ef 

rnay recover even when no alternative remedy is provided. 

I 111 ,lettor1 - - v. ,Jacksoriville Electr i c  A~~tilo~ity, 309 S o . 2 ~ 1  3 0 6  

I (Fla. 1st DCA 1981), the First District Court of Appeal, in an 

opinion by Judge Robert P. Srnith, Jr., held that limitations of 

I $50,000 per individual and $100,000 per incident for tort 

clairrls against the State and its subdivisions were not 

constitutionally defective because they did not completely 

I 1 abolish a established cause of action. Discussiriq -- Kluqer - arltl 

later decisions, the court noted that: 

. . . [N]o substitute rernedy need be supplied by 
legislation which reduces but does not destroy a cause 
of action. . . Arly rule preventing the legislature 
from decreasinq the remedies of some within t:he 
affected class, while incrcasirlg the rerrledi~:~ of 
others, would appear to cornrni t Florida 
constitutionally to an ever expanding tort liability 
sys tern. By no means is that a recognized 
constitutional principle. 

Id. at 398-99. - 

The court noted with approval similar holdings by appellate 

I courts of other states. See Estate of Cargill v. City of - 

Rochester, 406 A.2d 704 (N.H. 1979) ($50,000 statutory lirnit on 



municipal tort liability does riot violate the state 

constitution's right to certain remedy clause); Stanhope v. 

Brown County, 280 N.W.2d 711 (Wisc. 1979) (similar $25,000 

limit validated). 

In White v. Hillsborough County Hospital Authorily, 448 

So.2d 2 (Fla. 2d DCA 1983), the Second District (:ollrt of 

Appeal, followirlg Jettori, held that legislative irn~nurii ty for 

state employees from personal tort liability coupled with 

dollar limitations on tort clairns against the state were valid 

because they merely reduced, but did not destroy, a plaintiff's 

cause of action. The court held that in such cases it is riot 

essential that the Legislature provide a substitute rernedy. 

In Cauley v. City of Jacksonville, 403 So.2d 379 (Fla. 

1981), this Court considered the constitutionality of Section 

768.28(5) which limited to $50,000 the total amount of money 

darnages an injured person could recover against a 

municipality. The Court stated that the question was whether 

the cap irnposed by that section WAS vaLid for proprietary 

furlctions for which no sovereigri immunity previously existed. 

403 So.2d at 384. It upheld the limitation after finclinq that 

on July 4, 1776, no comrnon law right existed to recover damages 

against a municipality for negligence; thus under Kluger v. 



W h i t e ,  A r t i c l e  1, S e c t i o n  2 1 ,  was  i n a p p l i c a b l e . '  

D e s p i t e  t h e  S m i t h  B r i e f ' s  a s s e r t i o n  t o  t h e  c o n t r a r y ,  t h e  

C a u l e y  c o u r t  d i d  r lo t  d i s a p p r o v e  t h e  F i r s t  D i s t r i c t ' s  r e a s o n i n g  

i n  J e t t o n .  I n  f o o t n o t e  1 2 ,  i t  t o o k  n o t e  o f  t h e  J e t t o n  o p i n i o n :  

1 2 .  W e  n o t e  t h a t  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  
h a s  r e c e n t l y  u p h e l d  s e c t i o n  7 2 8 . 6 8  f r o m  c o n s t i t u t i o n a l  
a t t a c k  i n  J e t t o n  - v .  - J a c k s o n v i l l e  - - E l e c t r i c  A u t h o r i t y ,  
309  S o . 2 d  3 9 6  ( F l a .  1st DCA 1 3 8 1 ) .  I n  a d d r e s s i n g  t h e  
a s s e r t e d  K l u g e r  p r o b l e m ,  t h e  c o u r t  s a i d  b e c a u s e  
s e c t i o n  7 6 8 . 2 8  m e r e l y  n a r r o w e d  t h e  r i q h t  t o  s u e  
1 1 i u n i c i p a 1  q o v e r n r n e n t  r a t h e r  t h a n  a b o l i s h e d  i t ,  no  
(:orlst- i  t - r ~ t i o r l a  1 irlE i rrlli t y  r i t  t i t l f  S e e  A t d i r l  
v .  F i s c h e r ,  374  S o . 2 d  1 3 7 9  ( F l a .  1 9 7 9 ) ;  M c M i l l a n  v .  ---- 
N e l s o n ,  1 4 3  F l a .  3 3 4 ,  5 S o . 2 d  8 6 7  ( F l a .  1 9 4 2 ) .  

Our  ho Ldirlq t h a t  K l l q e r  -- .. . .- - cloes n o t  a p p l y  b e c a u s e  no  
r i g h t  e x i s t e d  a t  cornmon l a w  makes  i t  u n n e c e s s a r y  f o r  
u s  t o  c o n s i d e r  t h e  F i r s t  D i s t r i c t ' s  r e a s o n i n g .  

U n d e r  t h e  F l o r i d a  c a s e s ,  i t  i s  c l e a r  t h a t  t h e  L e g i s l a t u r e  

c o u l d  p r o b a b l y  e l i m i n a t e  a n y  r i q h t  t o  r e c o v e r  n o n e c o n o m i c  

d a m a g e s .  ' I f  i t  c a n  c a p  t o t a l  d a m a g e s ,  i t  c a n  c e r t a i n l y  c a p  

n o n e c o n o m i c  d a m a g e s .  I t  f o l l o w s  t h a t  t h e  $ 4 5 0 , 0 0 0  l i m i t a t i o n  

o n  r ioneconornic  dan laqes  c o n t a i n e d  i r l  C h a p t e r  8 6 - 1 6 0  d o e s  n o t  

v i o l a t e  A r t i c l e  1,  S e c t i o n  2 1 .  

4  U n d e r  t h i s  r e a s o n i n g ,  t h e  r i q h t  t o  r e c o v e r  d a m a q e s  f o r  p a i n  
a n d  s u f f e r i n g  rnay n o t  b e  a  common l a w  r i g h t  p r o t e c t e d  b y  
A r t i c l e  I ,  S e c t i o n  2 1 .  T h e  f i r s t  c a s e  t o  c l e a r l y  e s t a b l i s h  a  
r i g h t  t o  r e c o v e r  n o n e c o n o m i c  d a m a q e s  was  t h e  1 8 2 2  E n g l i s h  c a s e  
o f  P i p p i n  v .  S h e p p a r d ,  2 5  R e v .  R e p .  746 ( E x .  1 8 2 2 ) .  S e e  
O I C o n n e l l  a n d  C a r p e n t e r ,  Payment  F o r  P a i n  a n d  Suf  f e r i n q  
T h r o u g h o u t  - H i s t o r y ,  I n s u r a n c e  C o u n s e l  J o u r n a l ,  J u l y  1 9 8 3 ,  a t  
411-12  FMA E x h i b i t  LL. 

5  T h e  r a t i o n a l e  a n d  h o l d i n q s  o f  t h e  F l o r i d a  c a s e s  a r e  f u r t l i e r  
s u p p o r t e d  by  a n  i m p o r t a n t  r e c e n t  c a s e  i n  C a l i f o r n i a .  I n  F e i r l  -- 

v .  P e r m a n e n t e  M e d i c a l  G r o u p ,  6 9 5  P . 2 d  6 6 5  ( C a l .  1 9 8 5 ) ,  a p p e a l  
d i s m i s s e d ,  -- U . S .  , 106 S . C t .  2 1 4 ,  8 8  L . E d .  2 1 5 ,  ( i 9 8 5 ) ,  



D. Modification of Joint and Several Liability 

Section 60 enacts a comparative fault rule and alters the 

5 cont'd -the California Suprerne Court upheld a provision of 
California's Medical Injury Compensation Reform Act that 
1 imited noneconomic darnages in rnedical malpractice cases to 
$250,000. The court noted that a plaintiff has no vested 
property right in any particular rrleasure of damaqes and that 
the California Leqislature has broad authority to modify the 
scope and nature of recoverable damages. In determining 
wtiether the legislative cap was rationally telated to 
leqi t irrlnte state irlterests, ttie c:outt. wrote: 

. . . [In] enacting MICRA, the Legislature was 
acting in a situation in which it had found that 
the rising cost of rnedical malpractice irisurarlce 
was posing serious problems for the health care 
system in California, threatening to curtail the 
availability of rnedical care in some parts of the 
state and creating the very real possibility that 
many doctors would practice without insurance, 
leaving patients who might be injured by such 
doctors with the prospect of uncollectable 
judgments. 

Id. at 680. - 

'I'he Califotrlia Suprerne C o ~ ~ r t  pointed out that, in seekiriq a 
means of lowering malpractice costs, the California Leqislature 
had placed no limits whatever on a plaintiff's right to recover 
for a1-1_ o f  the (?cotlomi(-: rlarnacles rt?s~~ltirlq frorn ttl(: inj~~t-y. 
Instead, the statutory lirni tat ion applied only to the tecovery 
of noneconomic damaqes. Id. at 680. 

With respect to intanqible damaqes, the court wrote: 

Thoughtful jurists and legal scholars have for 
some time raised serious questions as to the 
wisdom of awarding damaqes for pain and suffering 
in any negligence case, noting, inter alia, the 
inherent difficulties in placing a monetary value 
or) such losses, the fact that money damaqes are 
at best only imperfect compensation for such 
intangible injuries and that such damaqes are 
generally passed on to, and borne by, innocent 
co tlsurne r s . 



cornrrlon law doctrine of joint and several liability, replacirig 

i t  with an apportionment of damages according to the percentage 

of each defendant's fault for (a) noneconomic damages in all 

cases where damages exceed $25,000 and (b) economic darnaqes 

only in cases where the defendant's fault is less than that of 

the claimant. Joint arid several Liability continues in all 

cases where the defendant's fault equals or exceeds that of the 

c lairnant arid where claimant ' s darn~qe:; (lo not exceed $25,000. 

'To the extent it changes the cornrrton law rule, Section 6 0  

apportions damages according to relative fault. This is 

exactly the same principle this Court followed iri deciding 

Hoffman v. Jones,'280 So.2d 431 (Fla. 1973), in which the Court 

5 cont'd - The court werit on to discuss the unpredictability 
of awards for intangible damages. On this subject i t  said: 

One of the problems identified in the legislative 
hearings was the uripretlictabi lity of the size of large 
noneconomic damage awards, result iriq from the inherent 
difficulties in valuing such damages and the great 
disparity in the price tag whicti different juries placed 
or1 such losses. 'rhe Legis lature c(~uld reasonably have 
determined that an across-the-board limit would provide a 
more stable base on which to calcuLate insurance rates. 
Furthermore, as one amicus suggests, the Legislature may 
have felt that the fixed $250,000 Limit would promote 
settlements by eliminating "the unknown possibility of 
phenomenal awards for pain and suffering that can make 
litigation worth the garnble." Finally, the Legislature 
sirnply may have felt that it was fairer to malpractice 
plaintiffs in general to reduce only the very large 
rioneconornic damage awards, rather than to diminish the 
rrlore rnodest recoveries for pain arid suffering arid the 1 ike 
in the great bulk of cases. Each of these grounds 
provides a sufficient rationale for the $250,000 lirnit. 

Id. a t  683. .-- - 



replaced the common law absolute defense of contributory 

neqligence with the doctrine of cornparative negligence. The 

Court described its reasons for abandoning the contributory 

neqliqence defense as follows: 

The contemporary conditions must be rnet with 
contemporary standards which are realistic and better 
calculated to obtain justice arnorig all of the parties 
irivolverl, basetl rlpon the <:irc~~rnstances applyinq 
betweeri thern at ttie time ir i  (~~~estion. I '  r~ile of 
coritributory negligerice as a complete bar to recovery 
was imported into the law by judqes. Whatever rnay 
have beeti ttlt: tiistor ica 1 justit ic:ak ion for i t ,  today 
it is almost universally regarded as unjust and 
inequitable to vest an entire accidental loss on one 
of the parties whose negligent conduct combined with 
the riegligence of the other party to produce the 
loss. If fault is to remain the test of liability, 
then the doctrine of comparative neqliqence which 
involves apportionment of the loss among those whose 
fault contributed to the occurrence is more consisterit 
with liability based on a fault premise. 

Perhaps the best argument in favor of the 
movement from contributory to comparative neqliqence 
is that the latter is simply a more equitable systern 
of determining liability and a more socially desirable 
method of loss distribution. The injustice which 
occurs when a plaintiff suffers severe injuries as a 
result of an accident for which he is only sliqhtly 
resporisible, arid is ther (:by tlcriied any darnaqes, is 
readily apparent. The rule of contributory neqliqence 
is a harsh one which either places the burden of loss 
for which two are responsible upon only one party or 
relegates to Lady Luck the determination of the 
damaqes for which each of two negligent parties will 
be liable. When the neqligence of more than one 
person contributes to the occurrence of an accident, 
each should pay the proportion of the total damaqes he 
has caused the other party. 

A primary furiction of a court is to see that legal 
conflicts are equitably resolved. In the field of 
tort law, the rrlost equitable result that can ever be 



reached by a court is the equation of liability with 
fault. Comparative negligence does this more 
completely than contributory negligence, and we would 
be shirking our duty if we did not adopt the better 
doctrine. 

Id. at 436-38. - 

While Hoffman v. Jones involved a change in common law 

doctrine by this Court, the Court explicitly noted that such 

changes could also be made by the Legislature. Id. at 436. By 

enacting Section 6 0 ,  the Legislature has adopted the principle 

of comparative negligence and provided that contributory fault 

does not bar recovery. Using the same principle, it modified 

the doctrine of joint and several liability. 

Two years after Hoffman v. Jones, the Court decided 

Licenberg v. Issen, 318 So.2d 386 (Fla. 1975), holding "that 

when the negligence of more than one person contributes to the 

occurrence of an accident, each should pay the proportion of 

total darnages which he has caused the other party. The same 

rationale eliminates justification for the no contribution 

principle and dictates that this c 1 1 1 e  be abolished." .. Id. .. . at 

391. The Court noted that prior to the Legislature's enactment 

in June, 1975, of the Uniform Contribution Among Tortfeasors 

Act, it  was confronted with "the problem of determining what 

procedure will most fully effectuate the principle that each 

party should pay the proportion of the total damages he has 

caused to the other party, and we considered several 

alternatives." - Id. at 392. One of the alternatives the Court 



considered was elimination of joint and several liability. a. 
a t  392 n.2. However, the Court did not deal with that issue 

because, by enacting the Uniform Contribution Among Tortfeasors 

Act, the Legislature had decided to retain joint and several 

liability. 

The arguments in Hoffman v. Jones_ for eliminating the 

corrimon law doctrine of contributory negligence apply equally to 

limiting the common law doctrine of joint arid several 

liability. The horror story of a defendant who is 1% at fault 

being required to pay the entire verdict because of the 

insolvency or immunity of other defendants who are 99% at fault 

is almost as bad as the horror story of the plaintiff who was 

denied all recovery because he was 1% at fault. For a recent 

example of just such a case, see Walt Disney World C o . 2 .  Wood, 

489 So.2d 61 (Fla. 4th DCA 1986). Allocating damages according 

to the degree of fault eliminates these problems. 

While the issue of access to courts was not raised in 

either - Hoffman .- v. Jones or &icenberp_ v. Issen, the Co~lrt's 

decisions in those cases make it clear that alterations in the 

common law rule of. joint and several liability are reasonable 

and that they do not violate any part of the Constitution. 

E. Sections 59 and 60 Do Not Deprive Injured Persons 
of Rights in Violation of the Equal Protection 
Clause. 

Appellant Smith argues that Sections 59 And 60 deprive 

I young and handicapped people of equal protection of the laws 



He asserts, but does not seriously argue, that limiting 

noneconornic but not economic damages is arbitrary and therefore 

cannot survive the rational basis test. His real argument is 

that handicapped persons are a "suspect" class and that 

legislation adversely affecting them must be strictly 

scrutinized. He bases his arqurnent on Article I, Section 2 ,  

which provides that "No person shall be deprived of any riqht. 

because . . . of physical handicap." 

'Ye idea of a suspect class is arl outgrowth of atterr~pts by 

the federal co~~rts to protect individuals who are rnernbers of 

classes that traditionally have been treated in a 

discriminatory way because of prejudice against them. In order 

to insure that individuals within these classes are not the 

subject of subtle discrimination, the federal courts developed 

a rule that classifications based on race, religion and sex are 

i rlhe rent ly suspect. Legislation adversely a €  fec:tinq 

individuals because of their race, religion or sex is strictly 

scrutinized and invalidated unless compelling reasons exist to 

sustain it. Strict scrutiny alrnost always results in a holdinq 

of invalidity. 

The entire basis underlying this nondiscrimination 

prirlciple and the strict scrutiny that has evolved to enforce 

it is that because of long-standing prejudice against 

individuals making up the class, they carlnot protect themselves 

through the political process. Judicial protection is needed 



to insure that they will not be the subject of invidious 

discrimination, open or covert. 

Article I, Section 2, of the Florida Constitution, is 

designed to achieve this end. It puts in the Constitution the 

rule that the federal courts have developed by judicial 

decision. It is a recognition that people with physical 

handicaps are of ten subjected to discrimination, arid it was 

adopted to prevent such discr irninat ion. It  provides tha t  rio 

person shall be deprived of any rights "because" he is 

handicapped. It thus prevents state and local governments f roll1 

taking any action that takes from handicapped persons rights 

they would normally enjoy if 1 t  were not for their physical 

handicaps. 

Sections 59 and 60 do not violate this section. 'They do 

not deprive anyone of any rights "because" of physical 

handicap. They are not directed at handicapped persons at 

all. They do not deprive handicapped persons or anyone else of 

any rights. They are entirely prospective. They defirie riqhts 

that persons who are injured after the effective date of the 

Act will have against tortfeasors to recover for their injuries. 

These sections apply to potential tort victims; that 

is, to everyone in society. When the Act becarne effective 

everyone was both a potential tort victim and a potential 

defendant. No one could or car1 know in advance which he or she 

will be. Since they are prospective only these sections affect 



everyone equally and govern the rights of anyone who is injured 

after their enactment. They apply to every individual in 

society with equal force. They do not apply differentially to 

any disfavored group that cannot take care of itself in the 

political process. Since individuals making up the majority 

are certainly not prejudiced against themselves, there is no 

logical basis for strict scrutiny. No rights are taken frorn 

anyone "because" of a physical handicap. There is sirnply no 

violation of either the literal lariguage or the spirit of the 

constitutional provision. 

The trial court was abundantly correct in holding that 

strict scrutiny should not be used in testing the 

constitutionality of these sections. 



111. SECTIONS 51, 52, 53, 54, 56, 57 AND 58 OF THE TORT REFORM 
ACT DO NOT ENCROACH UPON THE JUDICIAL POWER TO REGULATE 
PRACTICE ANT) PROCEDURE EXCLUSIVELY RESERVED TO 'THE 
JUDICIARY UNDER ARTICLE V OF 'THE FLORIDA CONSTITUTION 

The Smith brief argues that the Legislature's enactment of 

Sections 51, 52, 53, 54, 56, 57 arld 58 of the Act is an 

exercise of the judicial power exclusively reserved to the 

Supreme Court under Article V of ttie Florida Constitution. 

This Court has recognized that, although courts create 

substantive rights through the process of cornmori law 

adjudication, their right to do so is not exclusive and exists 

urily unti 1 the Legislature acts. '1'tle Legislature has t-he 

superior right to make substantive policy decisions. 

Therefore, when the Legislature enacts a statute defining 

substantive rights, it prevails over conflicting court 

decisions. On the other hand, the Court has held that it has 

exclusive jurisdiction to establish court procedures. A 

tiistory arid criticjue of the Court's assurnptiorl of this 

exclusive power is contained in Means, The Power to Regulate_ 

Practice and Procedure in Florida Courts, 32 U. Fla. L. Rev. -- 

442 (1980). 

No hard and fast line distinguishes between substantive and 

procedural rules. Indeed, it is difficult to conceive of a 

substantive right that is not in some way affected or defined 

by the procedure used to enforce it. when, however, the 

principal effect of a legislative enactment is to create or 

define substantive rights, it is clear that, even though the 



enactment [nay have procedural aspects, it is not invalid as 

encroaching on the Supreme Court's exclusive jurisdiction. 

Several cases illustrate this principle. In Markert v. 

Johnson, 367 So.2d 1003 (Fla. 1978), the Court invalidated a -- 

former versiori of Section 627.7262 regulating the stage at 

which a plaintiff could join an automobile insurer as a 

co-defendant in a tort case. After the Court decided Markert, 

t:lle Legislatlire re-enacted Section 627.7262 irl a slightly 

different form, rnaking i t  clear that its joinder policy was 

intended to create a substantive right and that recovering a 

judgment against the insured was a condition precedent to the 

injured plaintiffs' right of action against the insured's 

insurance company. Unlike the original section, which applied 

only in motor vehicle accident cases, the amended section 

applied to all policies of liability insurance. In VanBibber 

v. - Hartford -- Accident --- - - & -- Insurance - -- - Co., - 439 So.2d 880 (Fla. 1983) 

this Court construed the amended section as substantive and 

upheld its validity. The Court wrote: 

Finding that the statute is substantive and that it 
operates in an area of legitimate legislative concern 
precludes our finding it unconstitutional. If a 
statute can be construed as constitutiona,l it should 
be. 

&J. a t  883. 

A parallel situation can be found in a comparison of Avila 

South condominium Association v. Kappa Corp., 347 So.2d 599 

(Fla. 1977) with Florida Wildlife Federation v. State 



Department of Environmental Regulation, 390 So.2d 64 (Fla. 

1980). In Avila, the Court invalidated a provision of the 

condominium law authorizing class actions on behalf of 

condominium unit owners. In Florida Wildlife Federation, the 

Court upheld a statute giving broad rights of standing to 

persons desiring to bring environmental actions. In the 

Florida Wildlife Federation case the Court distinguished Avila 

011 the ground that the environmental statute created a new 

cause of action. Since it created a substantive right, it was 

not within the Court's exclusive jurisdiction. 

The more recent decisions of this Court have thus 

recognized that statutory provisions creating limits or 

defining substantive rights are valid even through they contain 

procedural elements. 

When the Legislature enacted Sections 51 - 60, it was not 

dealing principally with procedural issues. Its purpose was to 

restrict and define the substantive rights of tort claimants to 

recover damages. Although the sections challenged by Appellant 

Smith contain a few isolated provisions that have procedural 

aspects, these prqvisions are integrally related to the Act's 

substantive provisions and were designed to insure the 

effectiveness of the substantive changes. 

A consideration of the individual sections challenged by 

Appellant Smith as invading the Court's jurisdiction 

demonstrates their substantive character. 



S e c t i o n  5 1  p r o v i d e s  t h a t  a  c l a i m  f o r  p u n i t i v e  darnages  s h a l l  

n o t  b e  a l l o w e d  " U n l e s s  t h e r e  i s  a r e a s o n a b l e  s h o w i n q  by 

e v i d e n c e  i n  t h e  r e c o r d  o r  p r o f f e r e d  by t h e  c l a i m a n t  w h i c h  w o u l d  

p r o v i d e  a  r e a s o n a b l e  b a s i s  f o r  r e c o v e r y  o f  s u c h  d a m a q e s . "  

S e c t i o r i  5 1  t h u s  d e f i n e s  t h e  c o n d i t i o n s  a  p l a i n t i f f  rriust rneet t o  

r e c o v e r  p u n i t i v e  d a m a g e s .  S i n c e  t h e  L e g i s l a t u r e  h a s  power  t o  

d e t e r r n i n e  w h e t h e r  a n y  c a u s e  o f  a c t i o n  e x i s t s  t o r  p u r i i t i v e  

da rnages ,  i t  c l e a r l y  h a s  t h e  power  t o  s e t  t h e  s t a r i d a r d s  b y  w h i c h  

a  c l a i m  f o r  p u n i t i v e  d a m a g e s  m u s t  b e  m e a s u r e d .  

S e c t i o n  52 l i m i t s  t h e  amount  o f  p i l r i i t i v e  d a m a q e s  a v a i  l a b l e  

i n  c e r t a i n  c i v i l  a c t i o n s  t o  t h r e e  times t h e  arnount  o f  

c o l n p e n s a t o r y  d a m a g e s  a w a r d e d  by t h a t  t r i e r  o f  f a c t ,  e x c e p t  when 

t h e  c l a i m a n t  d e m o n s t r a t e s  t o  t h e  c o u r t  by c l e a r  a n d  c o n v i n c i n g  

e v i d e r i c e  t h a t  t h e  a w a r d  i s  n o t  e x c e s s i v e  i n  l i g h t  o f  t h e  f a c t s  

a n d  c i r c u m s t a n c e s .  I n  a d d i t i o n ,  S e c t i o n  52 s p e c i f i e s  who s h a l l  

r e c e i v e  a n y  puri i  t i v e  darnages  s o  a w a r d e d .  T h e  sect  i o n  p r o v i d e s  

f o r  p r o p o r t i o n a l  s h a r i n g  o f  p u n i t i v e  d a m a g e s  i f  t h e  t o t a l  

ariiount i s  r iot  c o l l e c t e d  a n d  f o r  t h e  payment  o f  a t t o r n e y ' s  fees 

o n l y  f r o m  t h e  amount  p a y a b l e  t o  t h e  c l a i m a n t .  S e c t i o n  52 

c l e a r l y  d e f i n e s  a  p l a i n t i f f ' s  s u b s t a n t i v e  r i g h t  t o  p u n i t i v e  

d a m a g e s .  S i n c e  t h e  L e g i s l a t u r e  h a s  t h e  a u t h o r i t y  t o  e l i m i n a t e  

a l l  p u n i t i v e  darnage a w a r d s ,  i t  h a s  t h e  r i g h t  t o  l i m i t  a n  a w a r d  -- 

t o  t h r e e  times t h e  amount  o f  a c t u a l  d a m a g e s  a n d  t o  d e c i d e  t o  

whorn p u n i t i v e  d a m a g e s  s h a l l  b e  p a i d .  Any p r o c e d u r a l  p r o v i s i o n s  

o f  t h i s  s e c t i o n  a r e  i n t i m a t e l y  r e l a t e d  t o  t h e  d e f i n i t i o n  o f  

s u b s t a r i t ~ i v e  r i q t i t s  i t  c r e a t e s .  



Section 53 is not really new; i t  makes the provisions of 

Sectioris 768.043 (previously applicable to rnotor vehicles) and 

768.49 (previously applicable to medical malpractice) 

applicable to all  tort and tort-like contract actions. Section 

53 prescribes the facts and circumstances which a court must 

consider in determining whether the amount of damages awarded 

is within a reasonable range. A court must consider (1) 

whether the arnount awarded is indicative of prejudice, pass iori 

or corruption on the part of the trier of fact; (2) whether i t  

appears that the trier of fact ignored the evidence in reachinq 

a verdict or rnisconceived the merits of the case relating to 

the amounts of damages recoverable; (3) whether the trier of 

fact took improper elements of damages into account or arrived 

at the amount of damages by speculation and conjecture; (4) 

whether the amount awarded bears a reasonable relationship to 

the arnount of damaqes proved and the injury suffered; arid (5) 

whether the amount awarded is supported by the evidence and is 

such that i t  could be adduced in a loqical manner by reasonable 

persons. By this section, the Legislature defined substantive 

rights to challenge an award of damaqes on grounds of 

inadequacy or excessiveness. 

An alrriost identical statute relating to remittitur arid 

additur in rnotor vehicle accident cases was upheld by the Court 

in Adams v. Wright, 403 So.2d 391 (Fla. 1981). The Court held 

that "Section 768.043, Florida Statutes (1977), is a remedial 



statute designed to protect the substantive rights of litigants 

in motor vehicle related suits." - Id. at 394. By enacting 

Section 53, the Legislature merely codified substantive cornmon 

law principles governing remittitur and additur. It did not 

regulate practice and procedure. -- See id. at 393-94. 

Section 54 does deal with practices and procedure. tt 

provides that "the court rnay require a settlement confererlce to 

be held at least 3 weeks before the date set for trial" and 

"attorneys who will conduct the t r i a l ,  parties, and persons 

with authority to settle shall attend the conference held 

before the court unless excused by the court for a good 

cause." While this section deals with practice and procedure, 

the Leqislature made i t  entirely optional with the courts. A 

court need not hold a settlement conference, unless i t  chooses 

to do so. The Leqislature did not encroach upon the exclusive 

authority of this Court by enacting this section. 

Section 56 requires itemization of verdicts involving 

c lairns of ecorlornic, noneconomic and punitive darnaqes. tt 

grants tortfeasors an absolute right to a jury verdict which 

specifies the amount of each cateqory of damaqes. By requiring 

that the trier of fact breakdown the award of damaqes, the 

Leqislature has imposed a substantive condition precedent to 

the right of an injured plaintiff to obtain a judgment awarding 

darnaqes. Since the Leqislature has authority to completely 

eliminate certain types of damaqes without infringing upor1 the 



practice and procedure of the courts, it has the auttiority to 

prescribe conditions precedent to an award of damages. 

Section 57 involves alternative methods of paying damage 

awards. I t  lists detailed criteria for the payment of damaqes 

for future economic losses exceeding $250,000. It  provides 

that the court "shall, at the request of either party, unless 

the court determines that manifest injustice would result to 

ariy party, enter a judgment ordering future economic tlan~ages . 

. . in excess of $250,000 to be paid in whole or in pa r t  by 

periodic payments rather than lump sum payment." As a 

condition to authorizing periodic payrnents of future damages, a 

court must order the defendant to post a bond or security or 

otherwise to assure payment of damaqes awarded. In addition, a 

court must retain jurisdiction so that its processes will be 

available i f  the judgment debtor does not timely make the 

required periodic payments. Finally, the section provides that 

i t  does not preclude any other method of payment of awards 

aqreed to by the part-ies. Section 57, i r i  esserice, gives 

defendants a conditional substantive right to pay judgments 

exceeding $250,000 in installments as the injured person's loss 

accrues. Periodic payrnents have long been a feature of FLorida 

common law, especially in family law. The Florida Legislature 

has the authority to determine how damage awards should be 

paid. In Florida Patient's Compensatior~ Fund v. Vori Stetiria, 

474 So.2d 783, 789 (Fla. 1985), the Court upheld an almost 



identical periodic payout mechanism for medical malpractice 

awards. This section clearly creates a substantive right and 

does not impermissibly regulate procedure or practice in 

Florida courts. 

Section 5 8  provides that, if a defendant makes an offer of 

judgment which is not accepted by a plaintiff and thereafter 

the plaintiff recovers a judgnlent in an amourit that is at least 

25% less than the amount of the offer, the defendant is 

entitled to reasonable attorney's fees from the date of the 

offer. This section clearly creates substantive rights. A 

similar attorney's fee provision relating to medical 

rrlalpractice cases was upheld by the Court in - Florida - Patient's - - - - - - - 

Compensation Fund v. Rowe, 472 So.2d 1145, 1146-49 (Fla. 

1 9 8 5 ) .  In that case, the Court specifically found "that an 

award of attorney fees to the prevailing party is 'a matter of 

substantive law properly under the aegis of the legislature,' 

in accordance with the long-standing American Rule adopted by 

this Court." - Id. at 1 1 4 9 .  

It is clear from the foregoing analysis that the sections 

challenged by Appellant Smi th create and define substantive 

rights and that, by enacting them, the Legislature did not 

invade this Court's exclusive jurisdiction. 



The Final Judgment of the tr i a l  court should be affirmed. 
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