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CHAPTER 86-160 CONTAINS MULTIPLE 
SUBJECTS IN VIOLATION OF THE FLORIDA 
CONSTITUTION. 

Appelleesv only response to the argument of massive over- 

inclusion in Chapter 86-160 of subject matters unrelated to 

liability insurance concerns is to point to a few specific types 

of contracts which might conceivably involve liability insurance. 

Appellees point to breach of warranty and implied contracts for 

professional services to justify inclusion of all types of 

contracts. These narrow areas are pointed out as possibly 

involving liability insurance, thereby justifying inclusion of 

the entire field of contract actions for damages. 1 

This position suffers from two obvious fallacies. First, 

the Legislature is perfectly capable of reasonably designating 

the very limited areas of contracts which may implicate liability 

insurance. Indeed, in this Act the Legislature demonstrated its 

ability to focus its "tort reform" on litigation areas reasonably 

related to liability insurance concerns. Section 60 contains a 

comprehensive definition of negligence cases in which joint and 

'~either the record nor logic supports the Department's 
broad assertion that liability insurance typically covers breach 
of contract actions. Only "tort-like contract liability," such 
as professional malpractice, is covered by liability insurance. 
On cross-examination, Defendantsv expert witness, George Priest, 
recognized that most contract actions do not typically involve 
liability insurance. (TR VII, 1220-25) . 



s e v e r a l  l i a b i l i t y  was a b r o g a t e d :  

( 4 )  APPLICABILITY. -- 
( a )  T h i s  s e c t i o n  a p p l i e s  t o  n e g l i g e n c e  
cases. F o r  p u r p o s e s  o f  t h i s  s e c t i o n ,  
" n e g l i g e n c e  casestt i n c l u d e s ,  b u t  is  n o t  
l i m i t e d  t o ,  c i v i l  a c t i o n s  f o r  damages  
b a s e d  upon t h e o r i e s  o f  n e g l i g e n c e ,  s t r i c t  
l i a b i l i t y ,  p r o d u c t s  l i a b i l i t y ,  p r o f e s -  
s i o n a l  m a l p r a c t i c e  whe the r  couched  i n  
terms o f  c o n t r a c t  or t o r t ,  or b r e a c h  o f  
w a r r a n t y  and l i k e  t h e o r i e s .  I n  d e t e r -  
m i n i n g  w h e t h e r  a case f a l l s  w i t h i n  t h e  
term " n e g l i g e n c e  cases," t h e  c o u r t  s h a l l  
l o o k  t o  t h e  s u b s t a n c e  o f  t h e  a c t i o n  and 
n o t  t h e  c o n c l u s o r y  terms used  by t h e  
p a r t i e s .  

Ch. 86-160, 860 ,  Laws o f  F l a .  T h i s  i n c l u s i v e  d e f i n i t i o n  c o v e r s  

a l l  t y p e s  o f  claims f o r  p e r s o n a l  i n j u r y ,  m a l p r a c t i c e ,  b r e a c h  o f  

w a r r a n t y ,  a s  w e l l  a s  i m p l i e d  c o n t r a c t s  f o r  p r o f e s s i o n a l  

s e r v i c e s .  Y e t ,  p u r e  b r e a c h  o f  c o n t r a c t  a c t i o n s ,  s u c h  as  f o r  t h e  

s a l e  o f  g o o d s  u n d e r  t h e  U.C.C., are p o i n t e d l y  n o t  i n c l u d e d .  T h i s  

d e f i n i t i o n  i n  S e c t i o n  60 is similar  to  e x i s t i n g  m e d i c a l  

m a l p r a c t i c e  s t a t u t e s ,  which  g e n e r a l l y  a p p l y  to  a l l  m a l p r a c t i c e  

claims, w h e t h e r  i n  c o n t r a c t  or t o r t .  B u t  a l l  o f  t h e s e  e x i s t i n g  

s t a t u t e s  l i m i t  t h e i r  s c o p e  t o  p e r s o n a l  i n j u r y  and n e g l i g e n c e  

b a s e d  claims, which  o b v i o u s l y  i m p l i c a t e  l i a b i l i t y  i n s u r a n c e .  

Thus ,  t h e  L e g i s l a t u r e ' s  a b i l i t y  t o  p r o p e r l y  f o c u s  i t s  t o r t  r e f o r m  

is c l e a r l y  u n d e r e s t i m a t e d  by A p p e l l e e s .  

The s econd  f a l l a c y  is t h a t  A p p e l l e e s '  a rgumen t  r e s t s  upon 

a n  a s s u m p t i o n  which  u t t e r l y  d e s t r o y s  a n y  meaning  f o r  t h e  s i n g l e -  

s u b j e c t  r e q u i r e m e n t  o f  o u r  C o n s t i t u t i o n .  A p p e l l e e s  assume t h a t  



by j u s t i f y i n g  i n c l u s i o n  o f  a small  f r a g m e n t  o f  a v a s t  s u b j e c t  

matter ( c o n t r a c t  damages  a c t i o n s )  i n  a n  ac t  r e f o r m i n g  l i a b i l i t y  

i n s u r a n c e ,  t h e y  c a n  j u s t i f y  t o t a l  i n c l u s i o n  o f  t h e  e n t i r e  wor ld  

o f  t h a t  s u b j e c t  matter w i t h i n  t h e  same act .  Thus ,  t h e y  a r g u e  

t h a t  b e c a u s e  i m p l i e d  c o n t r a c t s  f o r  p r o f e s s i o n a l  s e r v i c e s  or 

b r e a c h  o f  w a r r a n t y  may i m p l i c a t e  l i a b i l i t y  i n s u r a n c e ,  t h e  

L e g i s l a t u r e  c a n  i n c l u d e  a l l  c o n t r a c t  a c t i o n s  f o r  damages  i n  a n  

a c t  r e f o r m i n g  l i a b i l i t y  i n s u r a n c e .  

I f  o n e  a c c e p t s  t h e  i l l o g i c  o f  t h i s  a r g u m e n t ,  i t  w i l l  

q u i c k l y  d e s t r o y  a s i n g l e - s u b j e c t  r e q u i r e m e n t .  Under t h i s  t h e o r y ,  

so l o n g  a s  any  t a n g e n t i a l  c o n n e c t i o n  c o u l d  b e  shown, a n y  number 

o f  m u l t i p l e  s u b j e c t s  c o u l d  e a s i l y  b e  j o i n e d .  F o r  example ,  a n  ac t  

r e f o r m i n g  r e g u l a t i o n  o f  a b o r t i o n  c l i n i c s  c o u l d  j u s t i f y  i n c l u s i o n  

o f  r e f o r m  o f  d o c t o r s '  p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s  i n  a n  

a b o r t i o n  c l i n i c  s e t t i n g .  Under t h e  A p p e l l e e s '  t h e o r y  o f  

i n c l u s i o n ,  a l l  o t h e r  t y p e s  o f  c o n t r a c t s  ( c o n s t r u c t i o n ,  i n s u r a n c e ,  

sa le  o f  g o o d s ,  r e a l  p r o p e r t y )  c o u l d  a l so  be  r e fo rmed  i n  t h a t  same 

a b o r t i o n  c l i n i c  ac t  s i n c e  a f r a g m e n t  o f  c o n t r a c t s  had b e e n  

j u s t i f i a b l y  i n c l u d e d .  Thus ,  a b o r t i o n  c l i n i c  r e f o r m  and U.C.C. 

r e f o r m  a re  j o i n e d .  

A p p e l l e e  F l o r i d a  M e d i c a l  A s s o c i a t i o n  (FMA) , a p p a r e n t l y  

r e c o g n i z i n g  t h a t  t h e  A c t  a s  i t  e x i s t s  v i o l a t e s  t h e  s i n g l e - s u b j e c t  

r e q u i r e m e n t ,  p o s i t s  t h a t  t h e  u n d i s p u t e d  i n c l u s i o n  o f  commercial 

c o n t r a c t s  w i t h i n  t h e  A c t ' s  l i t i g a t i o n  r e f o r m s  is a " d r a f t i n g  



m i s t a k e " ,  and t h a t  t h i s  C o u r t  s h o u l d  rewri te  t h e  a p p l i c a b i l i t y  

p r o v i s i o n  i n  S e c t i o n  50,  which  p r o v i d e s :  

S e c t i o n  50.  S e c t i o n  768.71,  F l o r i d a  
S t a t u t e s ,  is c r e a t e d  to  r e a d :  
768 .71  A p p l i c a b i l i t y ;  c o n f l i c t s . - -  
( a )  E x c e p t  a s  o t h e r w i s e  s p e c i f i c a l l y  
p r o v i d e d ,  t h i s  p a r t  a p p l i e s  t o  any  a c t i o n  
f o r  damages ,  whe the r  i n  t o r t  or i n  
c o n t r a c t .  

The FMA d o e s  n o t ,  and i n d e e d  c a n n o t ,  a r g u e  t h a t  S e c t i o n  50 is 

ambiguous  or u n c l e a r .  Under t h e s e  c i r c u m s t a n c e s ,  

" i n t e r p r e t a t i o n "  by a c o u r t  to  s a v e  t h e  A c t  is l e g a l l y  

i m p e r m i s s i b l e .  

I t  is t h e  d u t y  o f  a c o u r t  to  i n t e r p r e t ,  n o t  e n a c t  

l e g i s l a t i o n .  C o u r t s  a re  w i t h o u t  power t o  i n t e r p r e t  a n  

unambiguous s t a t u t e  where  t h e  words  h a v e  a d e f i n i t e  meaning:  

Where t h e  words  u sed  have  a d e f i n i t e  and 
p r e c i s e  meaning ,  t h e  c o u r t s  have  no  power 
t o  g o  e l s e w h e r e  i n  s e a r c h  o f  c o n j e c t u r e  i n  
o r d e r  t o  r e s t r i c t  or e x t e n d  t h e  meaning.  
B l a c k  on I n t e r p r e t a t i o n  o f  L a w s ,  37.  
C o u r t s  c a n n o t  correct  supposed  e r ro r s ,  
o m i s s i o n s ,  o r  d e f e c t s  i n  l e g i s l a t i o n .  

S t a t e  e x  r e l .  B i e  v .  Swope, 159  F l a .  1 8 ,  30 So.2d 748 ,  7 5 1  

( 1 9 4 7 ) .  The c o u r t s  s h o u l d  n o t  s p e c u l a t e  on s t a t u t o r y  

c o n s t r u c t i o n s  where  t h e  l a n g u a g e  i t s e l f  c o n v e y s  a n  u n e q u i v o c a l  

meaning.  S e e  H e r e d i a  v .  A l l s t a t e  I n s u r a n c e  Co., 358  So.2d 1353  

( F l a .  1 9 7 8 ) .  C o u r t s  c a n n o t  mod i fy ,  amend, v a r y  or c o m p l e t e  

s t a t u t e s  i n  o r d e r  to  r e n d e r  t h e  s t a t u t e s  c o n s t i t u t i o n a l .  S e e  

M e t r o p o l i t a n  Dade County  v .  B r i d g e s ,  402 So.2d 411  ( F l a .  1 9 8 1 ) .  

- 4 -  



Nor w i l l  c o u r t s  rewri te  a s t a t u t e  or v a r y  t h e  i n t e n t  o f  t h e  

L e g i s l a t u r e  i n  o r d e r  to  r e n d e r  a s t a t u t e  c o n s t i t u t i o n a l .  S t a t e  

v. E l d e r ,  382 So.2d 687 ( F l a .  1 9 8 0 ) ;  S t a t e  v. Kea ton ,  3 7 1  So.2d 

86 ( F l a .  1 9 7 9 ) .  

I n  t h e  c o n t e x t  o f  S e c t i o n  50 ,  t h e r e  is s i m p l y  no  room f o r  

i n t e r p r e t a t i o n .  I t  is p u r e  s p e c u l a t i o n  on t h e  FMA's p a r t  t h a t  

t h e  L e g i s l a t u r e  d i d  n o t  i n t e n d  to  s t r u c t u r e  f u t u r e  damages  i n  

c o n t r a c t  cases or t o  p r o v i d e  a t t o r n e y ' s  f e e s  t o  t h e  p r e v a i l i n g  

p a r t y  who made a s e t t l e m e n t  o f f e r  i n  c o n t r a c t  cases. T h e r e  is 

n o t h i n g  i n h e r e n t l y  " r i d i c u l o u s "  w i t h  t h e s e  c h a n g e s  which  t h e  A c t  

u n q u e s t i o n a b l y  e f f e c t u a t e s .  S u r e l y  t h i s  C o u r t  w i l l  n o t  r e d r a f t  

l e g i s l a t i o n  to  f i t  what  t h e  FMA w i s h e s  t h e  A c t  had p r o v i d e d .  

T h e r e f o r e ,  t h e  FMA's i n v i t a t i o n  t o  t h i s  C o u r t  to  s p e c u l a t e  on  

l e g i s l a t i v e  i n t e n t  i n  t h e  f a c e  o f  a n  unambiguous s t a t u t o r y  

p r o v i s i o n  mus t  b e  r e s p e c t f u l l y ,  b u t  f i r m l y ,  d e c l i n e d .  

A l though  t h e  t r i a l  c o u r t ' s  f i n d i n g s  o f  f a c t  a re  a c c o r d e d  

g r e a t  d e f e r e n c e  on a p p e a l ,  t h e  Depa r tmen t  e r r s  i n  s u g g e s t i n g  a 

s imi lar  d e f e r e n c e  f o r  t h e  t r i a l  c o u r t ' s  p u r e  l e g a l  c o n c l u s i o n  

t h a t  C h a p t e r  86-160 d o e s  n o t  v i o l a t e  t h e  s i n g l e - s u b j e c t  

r e q u i r e m e n t  o f  F l o r i d a ' s  C o n s t i t u t i o n .  Such  a c o n s t i t u t i o n a l  

i n t e r p r e t a t i o n  is s u b j e c t  to  r e v i e w  by t h i s  C o u r t  s i m p l y  f o r  

l e g a l  e r r o r ,  and is r e v e r s i b l e  i f  l e g a l l y  i n c o r r e c t .  S e e  F o l e y  

Lumber C o .  v .  Koester, 6 1  So.2d 634 ( F l a .  1 9 5 2 ) ;  N o r t h w e s t e r n  

N a t i o n a l  I n s u r a n c e  Co .  v .  G e n e r a l  E l ec t r i c  C r e d i t  Corp . ,  362 



So.2d 120 ( F l a .  3d DCA 1 9 7 8 ) ,  c e r t .  d e n i e d ,  370 So.2d 459 ( F l a .  

1 9 7 9 ) .  

The p o s i t i o n  which A p p e l l e e s  mus t  assume t o  upho ld  C h a p t e r  

86-160 is t h a t  a l l  c i v i l  a c t i o n s  and a l l  c o n t r a c t  a c t i o n s  f o r  

damages  are p r o p e r l y  r e l a t e d  to  i n s u r a n c e  c o n c e r n s .  Common s e n s e  

d i c t a t e s  o t h e r w i s e .  A v a s t  area o f  c o n t r a c t  a c t i o n s  f o r  damages ,  

s u c h  a s  r e a l  e s t a t e  or c o r p o r a t e  b u y - s e l l ,  d o  n o t  i n v o l v e  

i n s u r a n c e  c o n c e r n s  o f  any  t y p e .  Moreover ,  t h e  a r e a s  o f  o v e r l a p  

be tween  c o n t r a c t s  and l i a b i l i t y  i n s u r a n c e  c o n c e r n s  t h a t  d o  e x i s t  

a re  q u i t e  l i m i t e d ,  and h a r d l y  j u s t i f y  i n c l u s i o n  o f  t h e  e n t i r e  

f i e l d  o f  c o n t r a c t  a c t i o n s  f o r  damages.  B e c a u s e  so much o f  

c o n t r a c t  damages  l i t i g a t i o n  is u n r e l a t e d  t o  i n s u r a n c e  c o n c e r n s ,  

b l a n k e t  i n c l u s i o n  o f  t h i s  t y p e  o f  l i t i g a t i o n  i n  a n  i n s u r a n c e  ac t  

is u n j u s t i f i e d ,  and n e c e s s a r i l y  v i o l a t e s  Ar t i c l e  111, S e c t i o n  6  

o f  t h e  F l o r i d a  C o n s t i t u t i o n  t h r o u g h  t h e  i n c l u s i o n  o f  m u l t i p l e  

s u b j e c t s .  A c c o r d i n g l y ,  t h e  e n t i r e  A c t  s h o u l d  b e  d e c l a r e d  i n v a l i d  

a s  v i o l a t i v e  o f  t h e  C o n s t i t u t i o n .  2  

%he D e p a r t m e n t ' s  g r a t u i t o u s  s u g g e s t i o n  t h a t  u n c o n n e c t e d  
s u b j e c t  matters  may b e  " s e v e r e d "  f rom t h e  A c t  ( D O 1  B r i e f  a t  1 7 )  
is p a t e n t l y  imprope r .  F l o r i d a  law is q u i t e  c lear  t h a t  upon t h e  
f i n d i n g  o f  a s i n g l e - s u b j e c t  v i o l a t i o n ,  t h e  whole  ac t  must  f a l l  i f  
i t  is c h a l l e n g e d  i n  i t s  e n t i r e t y .  S e e  C o l o n i a l  I n v .  Co .  v. 
No lan ,  100 F l a .  1349 ,  1 3 1  So. 178 ,  1 8 0 - 8 3  ( 1 9 3 0 ) .  J u d i c i a l  
guesswork  as  to  what  is t h e  s u b j e c t  o f  a n  ac t  and what  is 
i m p r o p e r l y  c o n n e c t e d  matter is o b v i o u s l y  a n  u n d e s i r a b l e  e f f o r t  a t  
l e g i s l a t i n g .  The case c i t e d  by t h e  D e p a r t m e n t ,  A l b r i t t o n  v. 
S t a t e ,  82 F l a .  20,  89  So.  360 ( 1 9 2 1 ) ,  was l a t e r  o v e r r u l e d  by 
C o l o n i a l  I n v .  Co. 



SECTION 13, CHAPTER 86-160, 
UNLAWFULLY DELEGATES LEG1 SLATIVE 
AUTHORITY. 

The Department's terse reply to CIGNA's argument that 

Section 13 improperly delegates legislative authority to create 

joint underwriting associations (JUA's) is that there is no 

delegation of authority in Section 13 because the word "shalln 

appears in that provision. The Department's highly simplistic 

response is that no unlawful delegation can ever arise if the 

word "shall" rather than "may" is used, because no discretion is 

vested in the Department of Insurance. 

Only a slight effort is required to pierce the thin veneer 

of the Department's reasoning. The Department completely ignores 

the actual operation of Section 13 which first requires the 

Department to make a determination that a need for additional 

property and casualty JUA's actually exists. Need for additional 

JUA's is defined by the statute to exist if insurance coverage is 

unavailable at adequate levels which, in turn, means the coverage 

required by "responsible or prudent business practices." 

If the department determines . . . that . . . insurance is not available at adequate 
levels . . ., the department shall 
implement by order a joint underwriting 
plan . . . . [Aln adequate level of 
coverage means that coverage which is 
required by state law or by responsible or 
prudent business practices. 

Ch. 86-160, 913, Laws of Fla. (emphasis supplied). Thus, the 



Department is clearly granted unlimited discretion to determine 

whether need for additional JUA's actually exists. If the 

Department determines a need does exist, then JUA's must be 

implemented. On the other hand, if the Department determines 

that no need exists, additional JUA's cannot be implemented. 

Obviously, the key is this initial departmental determination of 

need for additional JUA'S, and not the subsequent directive to 

implement JUA's. 

The Department's position that the use of "shall" in 

Section 13 precludes unlawful delegation concerns is also 

undercut by other cases which have found an unlawful delegation 

to exist even when the word "shall" was used to direct the 

executive agency's actions. Thus, in Florida Home Builders 

Association v. ~ivision of Labor, 367 So.2d 219 (Fla. 1979), this 

Court held a similar statute unconstitutional as an unlawful 

delegation in spite of the statute's inclusion of the word 

"shall". The statute at issue in Florida Home Builders provided 

that "upon a determination of need" the Division of Labor "shall" 

approve an apprenticeship program: 

Apprenticeship sponsors.--One or more 
local apprenticeship - .  sponsors shall be 
approved in any trade or group of trades 
by the Bureau of Apprenticeship, upon a 
determination of need . . . . 

Section 446.071, Fla. Stat. (1977) (emphasis supplied). Because 

the standard for "need" was not specified, the statute was held 



t o  u n c o n s t i t u t i o n a l l y  d e l e g a t e  l e g i s l a t i v e  a u t h o r i t y .  

O t h e r  s t a t u t e s  have  a l so  b e e n  s t r i c k e n  as  u n c o n s t i t u t i o n a l  

d e l e g a t i o n s  o f  l e g i s l a t i v e  a u t h o r i t y ,  i n  s p i t e  o f  i n c l u d i n g  t h e  

word " s h a l l "  i n  t h e i r  d i r e c t i v e s .  I n  S a r a s o t a  County  v .  B a r g ,  

302 So.2d 737 ( F l a .  1 9 7 4 ) ,  t h e  ac t  which  was found to  b e  a n  

u n l a w f u l  d e l e g a t i o n  d i r e c t e d  t h a t  a c o n s e r v a t i o n  d i s t r i c t  mus t  

p r o h i b i t  d r e d g i n g :  

[N]o  undue or u n r e a s o n a b l e  d r e d g i n g ,  
f i l l i n g ,  or d i s t u r b a n c e  o f  submerged 
b o t t o m s  s h a l l  b e  p e r m i t t e d .  . . . 

Ch. 71-904, 5 6 ,  Law o f  F l a .  ( e m p h a s i s  s u p p l i e d ) .  Thus ,  t h e  u s e  

o f  " s h a l l "  d o e s  n o t  p r e c l u d e  u n l a w f u l  d e l e g a t i o n  o f  l e g i s l a t i v e  

a u t h o r i t y .  

S e c t i o n  1 3  s u f f e r s  much t h e  same f a u l t  a s  d i d  t h e  s t a t u t e  

i n  F l o r i d a  H o m e  B u i l d e r s ,  which  f a i l e d  to  p r o v i d e  any  s t a n d a r d s  

f o r  t h e  a g e n c y ' s  d e t e r m i n a t i o n  o f  need  f o r  a program.  S e c t i o n  1 3  

s i m i l a r l y  d i r e c t s  t h e  Depa r tmen t  to  make a d e t e r m i n a t i o n  o f  need  

f o r  a d d i t i o n a l  J U A  p l a n s ,  b u t  f a i l s  t o  p r o v i d e  a n y  m e a n i n g f u l  

s t a n d a r d  t o  c o n t r o l  t h i s  d e t e r m i n a t i o n  o f  need .  A l t h o u g h  some 

s t a t u t o r y  e f f o r t  is made by S e c t i o n  1 3  to  d e f i n e  need  f o r  

a d d i t i o n a l  J U A '  s ,  t h e  s t a n d a r d  p r o v i d e d  is w h o l l y  i n a d e q u a t e  

s i n c e  i t  t u r n s  on  i n t e r p r e t a t i o n  o f  " p r u d e n t  b u s i n e s s  p r a c t i c e s , "  

a vague  and m e a n i n g l e s s  s t a n d a r d  p r e v i o u s l y  r e j e c t e d  by t h i s  

C o u r t  i n  D 'A lember t e  v .  Ande r son ,  349 So.2d 164  ( F l a .  1977 )  

( " r e a s o n a b l y  p r u d e n t  p e r  s o n "  h e l d  t o  b e  vague  and m e a n i n g l e s s  



s t a n d a r d ) .  Because  t h e r e  is no  a d e q u a t e  s t a n d a r d  to  c o n t r o l  t h e  

D e p a r t m e n t ' s  d e t e r m i n a t i o n  o f  need f o r  a d d i t i o n a l  J U A ' s ,  S e c t i o n  

1 3  is an  u n l a w f u l  d e l e g a t i o n  o f  l e g i s l a t i v e  a u t h o r i t y .  



ANSWER BRIEF ON CROSS-APPEAL 



SUMMARY OF ARGUMENT ON CROSS-APPEAL 

The t r i a l  c o u r t  was correct  i n  h o l d i n g  t h a t  t h e  s p e c i a l  

c r e d i t  p r o v i s i o n  i n  S e c t i o n  66 (1)- ( 3 ) ,  C h a p t e r  86-160,  v i o l a t e d  

t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  impa i rmen t  o f  e x i s t i n g  

c o n t r a c t u a l  o b l i g a t i o n s .  C I G N A  p r e s e n t e d  u n r e b u t t e d  p r o o f  t h a t  

t h e  s p e c i a l  c r e d i t  would cost it m i l l i o n s  o f  d o l l a r s  i n  r e f u n d s  

on premiums c o l l e c t e d  unde r  i n s u r a n c e  c o n t r a c t s  e n t e r e d  i n t o  

b e f o r e  t h e  A c t ' s  e f f e c t i v e  d a t e .  T h i s  u n d i s p u t e d  and s u b s t a n t i a l  

i m p a i r m e n t  o f  e x i s t i n g  c o n t r a c t s  is t o t a l l y  u n w a r r a n t e d  s i n c e  t h e  

t r i a l  c o u r t  made s e v e r a l  f a c t u a l  f i n d i n g s  which  p roved  t h a t  t h e  

s t a t e ' s  o b j e c t i v e s  f o r  t h e  s p e c i a l  c r e d i t  were u n s u p p o r t e d .  Most 

i m p o r t a n t l y ,  t h e  p u r p o r t e d  o b j e c t i v e  o f  r e t u r n i n g  t o  i n s u r e d s  

p r e d i c t e d  s a v i n g s  r e s u l t i n g  f rom t o r t  reform was s p e c i f i c a l l y  

found t o  b e  " s p e c u l a t i v e "  i n  l i g h t  o f  t h e  e v i d e n c e  p r e s e n t e d .  

Because  t h e  impa i rmen t  is s u b s t a n t i a l  and b e c a u s e  t h e  s t a t e ' s  

o b j e c t i v e s  were f a c t u a l l y  u n s u p p o r t e d ,  t h e  s p e c i a l  c r e d i t  

u n c o n s t i t u t i o n a l l y  i m p a i r s  e x i s t i n g  i n s u r a n c e  c o n t r a c t s  t h r o u g h  

i t s  r e t r o a c t i v e  e f f e c t s .  



I 
THE SPECIAL CREDIT PROVISION 
OF SECTION 66, CHAPTER 86-160, 
UNCONSTITUTIONALLY IMPAIRS 
OBLIGATIONS OF EXISTING CONTRACTS 

S e c t i o n  66 (1)- ( 3 )  o f  C h a p t e r  86-160 p r o v i d e s  t h a t  

commercial l i a b i l i t y  i n s u r e r s  mus t  r e f u n d  or c r e d i t  " s p e c i a l  

c r e d i t s "  which  w i l l  r e d u c e  e x i s t i n g  premiums by  40% f o r  t h e  f i n a l  

q u a r t e r  o f  1986.  The " s p e c i a l  c r e d i t "  i n d i s p u t a b l y  a p p l i e s  t o  

a n y  e x i s t i n g  commercial l i a b i l i t y  p o l i c y ,  r e g a r d l e s s  o f  when 

e n t e r e d ,  so l o n g  as  i t  is  i n  e f f e c t  d u r i n g  t h e  f i n a l  q u a r t e r  o f  

1986.  Any i n s u r e r  o b j e c t i n g  t o  t h e  s p e c i a l  c r e d i t  mus t  e s t a b l i s h  

f o r  t h e  D e p a r t m e n t  o f  I n s u r a n c e  t h a t  t h e  s p e c i a l  c r e d i t  w i l l  

r e s u l t  i n  " c l e a r l y  i n a d e q u a t e "  rates.  The i n s u r e r  is a l so  

r e q u i r e d  to  n o t i f y  a l l  i n s u r e d s  t h a t  i t  i n t e n d s  to  c o n t e s t  t h e  

s p e c i a l  c r e d i t .  N o t a b l y ,  i f  t h e  s p e c i a l  c r e d i t  is c o n t e s t e d ,  t h e  

Depa r tmen t  may o r d e r  a s p e c i a l  c r e d i t  e v e n  h i g h e r  t h a n  t h e  40% 

c r e d i t  i f  t h e  Depa r tmen t  f i n d s  i t  w a r r a n t e d  unde r  t h e  new r a t i n g  

s t a n d a r d s  o f  S e c t i o n  627.062,  F l o r i d a  S t a t u t e s ,  e n a c t e d  by 

S e c t i o n  9  o f  t h e  A c t .  

A t  t r i a l ,  C I G N A  p r e s e n t e d  u n r e b u t t e d  e v i d e n c e  t h a t  t h e  

s p e c i a l  c r e d i t  p r o v i s i o n  o f  t h e  A c t  u n r e a s o n a b l y  i n t r u d e s  i n t o  

t h e  c o n t r a c t s  e n t e r e d  i n t o  be tween  C I G N A  and i t s  i n s u r e d s  p r i o r  

t o  t h e  A c t ' s  e f f e c t i v e  d a t e .  The d e g r e e  o f  c o n t r a c t  impa i rmen t  

was e x t r e m e l y  heavy .  Nord B j o r k e ,  V i c e - P r e s i d e n t  o f  t h e  C I G N A  

Group, t e s t i f i e d  t h a t  C I G N A ,  r e p r e s e n t i n g  t e n  p l a i n t i f f  i n s u r a n c e  



c o m p a n i e s ,  is  t h e  l a r g e s t  commercial p r o p e r t y  and c a s u a l t y  

i n s u r e r  i n  F l o r i d a .  (TR 111, 384-89) .  M r .  B j o r k e  s t a t e d  t h a t  

t h e  s p e c i a l  c r e d i t  i n  S e c t i o n  66 would cost C I G N A  $8 .5  m i l l i o n  i n  

premium losses on c o n t r a c t s  e n t e r e d  i n t o  p r i o r  to  t h e  A c t ' s  

e f f e c t i v e  d a t e .  (TR 111, 396-98) .  Moreover ,  s h o u l d  C I G N A  d e c i d e  

to  s e e k  r e l i e f  f rom t h e  s p e c i a l  c r e d i t  i n  a n  a t t e m p t  t o  p r o v e  

c l e a r l y  i n a d e q u a t e  r a t e s  unde r  S e c t i o n  6 6 ( 3 ) ,  t h i s  f i l i n g  a l o n e  

would cost  C I G N A  $150 ,000 .  (TR 111, 398-99) .  T h i s  t e s t i m o n y  was 

d i r e c t l y  a d o p t e d  by t h e  t r i a l  c o u r t  i n  i t s  f a c t u a l  f i n d i n g s .  S e e  

App. B ,  Judgment  a t  38-39. 

I n  s imi lar  f a s h i o n ,  o t h e r  major F l o r i d a  i n s u r e r s  

d e m o n s t r a t e d  t h e  e x t r e m e  impa i rmen t  c a u s e d  by t h e  s p e c i a l  

c r e d i t .  S t a t e  Farm I n s u r a n c e  Company e s t a b l i s h e d  t h a t  t h e  

s p e c i a l  c r e d i t  would c a u s e  losses o f  almost $1 .3  m i l l i o n  on  

p o l i c i e s  e n t e r e d  i n t o  b e f o r e  t h e  A c t ' s  e f f e c t i v e  d a t e .  (TR 111, 

358-59) .  U.S.F. & G. l i k e w i s e  showed t h a t  t h e  s p e c i a l  c r e d i t  

would c a u s e  it  losses o f  a b o u t  $5.6  m i l l i o n  f o r  r e b a t e s  o r  

c r e d i t s  on  p o l i c i e s  e n t e r e d  i n t o  b e f o r e  t h e  A c t ' s  e f f e c t i v e  

d a t e .  (TR 11, 212-13) .  Aga in ,  t h e  t r i a l  c o u r t  a d o p t e d  t h i s  

u n r e b u t t e d  e v i d e n c e  as  f i n d i n g s  i n  i t s  F i n a l  Judgment  a t  38-39, 

and c o n c l u d e d  b a s e d  on t h e s e  f i n d i n g s  t h a t ,  

I t  seems p l a i n  t o  t h e  C o u r t  t h a t  t h e  
p o r t i o n  o f  Sec .  66 which  r e q u i r e s  t h e  
premium r e f u n d  i m p a i r s  v e r y  s u b s t a n t i a l l y  
e x i s t i n g  c o n t r a c t s  o f  i n s u r a n c e .  

App. B ,  Judgment  a t  40-41. 



Both the Florida and Federal Constitutions prohibit any 

laws from impairing obligations under existing contracts: 

Prohibited laws - No bill of attainder, ex 
post facto law or law impairing the 
obligation of contracts shall be passed. 

Fla. Const. art. I, B 10; U.S. Const. art. I, S 10. Florida's 

courts have traditionally been vigilant in enforcing this 

constitutional prohibition, allowing virtually no degree of 

impairment of vested rights under existing contracts: 

It is axiomatic that subsequent 
legislation which diminishes the value of 
a contract is repugnant to our 
Constitution. As this Court stated in 
Pinellas County v. Banks, 154 Fla. 582, 19 
So.2d 1, at 3 (1944): 

Any conduct on the part of the 
legislature that detracts in 
any way from the value of the 
contract is inhibited by the 
Constitution. State of 
Louisiana v. Citv of New -~~ . - -  

Orleans, 102 U.S: 203, 26 L.Ed. 
132; Edwards v. Kearzey, 96 
U.S. 595, 24 L.Ed. 793. 

Dewberry v. Auto-Owners Insurance Co., 363 So.2d 1077, 1080 (Fla. 

1978) (existing insurance contracts may not be impaired by 

retroactive application of statute prohibiting stacking of 

coverages) . Dewberry also cited Yamaha Parts Distributors, Inc. 

v. Ehrman, 316 So.2d 557 (Fla. 1975), which has become the 

bellwether impairment case by stating the Florida rule 

succinctly : 



V i r t u a l l y  n o  d e g r e e  o f  c o n t r a c t  i m p a i r m e n t  
h a s  b e e n  t o l e r a t e d  i n  t h i s  s t a t e .  

I d .  a t  559 ( f o o t n o t e  o m i t t e d )  ( p o l i c e  power t o  c o n t r o l  f r a n c h i s e  - 
a g r e e m e n t s  d o e s  n o t  o u t w e i g h  s a n c t i t y  o f  c o n t r a c t s ) .  

T h i s  e x p l i c i t  p r o h i b i t i o n  was r e s t a t e d  i n  Pomponio v .  

C l a r  i d g e  o f  Pompano Condominium, I n c . ,  ( F l a .  

t o  b e t t e r  a r t i c u l a t e  t h e  b a l a n c i n g  t e s t  i n h e r e n t  i n  t h e  Yamaha 

c o u r t ' s  r e c o g n i t i o n  t h a t  t h e r e  were v e r y  l i m i t e d  i n s t a n c e s  i n  

which  t h e  p o l i c e  power m i g h t  o v e r r i d e  t h e  s a n c t i t y  o f  

c o n t r a c t s .  To d i s c e r n  t h o s e  l i m i t e d  i n s t a n c e s ,  t h i s  C o u r t  

d e v e l o p e d  a b a l a n c i n g  t e s t  which  was s p e c i f i c a l l y  h e l d  t o  b e  

c o n s i s t e n t  w i t h  Yamahals  v i r t u a l l y  c o m p l e t e  p r o h i b i t i o n :  

[TI h i s  becomes a b a l a n c i n g  p r o c e s s  to  
d e t e r m i n e  whe the r  t h e  n a t u r e  and e x t e n t  o f  
t h e  impa i rmen t  is c o n s t i t u t i o n a l l y  
t o l e r a b l e  i n  l i g h t  o f  t h e  i m p o r t a n c e  o f  
t h e  s t a t e ' s  o b j e c t i v e ,  or whe the r  it  
u n r e a s o n a b l y  i n t r u d e s  i n t o  t h e  p a r t i e s '  
b a r g a i n  to  a d e g r e e  g r e a t e r  t h a n  is 
n e c e s s a r y  t o  a c h i e v e  t h a t  o b j e c t i v e .  

We b e l i e v e  t h a t  t h e  b a l a n c e  be tween  t h e  
s t a t e ' s  p r o b a b l e  o b j e c t i v e s  and i t s  method 
o f  i m p l e m e n t a t i o n ,  on  t h e  one  hand ,  and 
t h e  d e g r e e  o f  c o n t r a c t  impa i rmen t  i n f l i c -  
t e d  i n  f u r t h e r a n c e  o f  i t s  p o l i c y ,  on  t h e  
o t h e r ,  f a v o r s  p r e s e r v a t i o n  o f  t h e  c o n t r a c t  
o v e r  t h i s  e x e r c i s e  o f  t h e  p o l i c e  power.  
B e a r i n g  on  o u r  v i ew  is t h e  f a c t  t h a t  t h e  
manner i n  which t h e  p o l i c e  power h a s  been  
w i e l d e d  h e r e  is n o t  t h e  l e a s t  r e s t r i c t i v e  
means p o s s i b l e .  S e e  C i t y  o f  E l  P a s o  v. 
Simmons, 379 U . S .  497 ,  516-17, 8 5  S .Ct .  
577 ( 1 9 6 5 ) .  



Pomponio, 378 So. 2d at 780-82. Importantly, this Court was 

clear in pointing out that Florida's constitutional protections 

were less tolerant of contract impairment than were federal 

constitutional protections: 

Our conclusion in Yamaha that "virtually" 
no impairment is tolerable necessarily 
implies that some impairment is tolerable, 
although perhaps not so much as would be 
acceptable under traditional federal 
contract clause analysis. 

Id. at 780. Under the Pomponio analysis, a critical concern 

becomes whether the "least restrictive means possible" was used 

in a statute to accomplish a permissible state goal. This very 

exacting criterion effectively restates the Yamaha prohibition 

against virtually any degree of contract impairment. 

Later cases make clear that the Yamaha standard has not 

been repudiated by Pomponio, but merely recast in different terms 

to afford a practical means of assessing a statute subject to an 

impairment challenge. Thus, in Park Benziger b Co. v. Southern 

Wines & Spirits, Inc., 391 So.2d 681 (Fla. 1980), this Court 

refused to allow a statute to impair existing liquor distribution 

contacts. Citing both Yamaha and Pomponio, this Court refused to 

permit the state's police power regulating the liquor industry to 

override existing contractual obligations. Likewise, in State, 

Department of Transportation v. Edward M. Chadbourne, Inc., 382 

So.2d 293 (Fla. 1980), the conceded state police power to prevent 

excess profits of state road contractors was not permitted to 



override the sanctity of contractual obligations. In Edward M. 

Chadbourne, Inc., this constitutional prohibition was again 

recognized (post-Pomponio) as a virtual wall against impairment: 

Unfortunately, that part of the amendment 
which attempted to af fect existing 
contracts flies into the wall of absolute 
prohibition. The fact that a law is just 
and equitable does not authorize its 
enactment in the face of a constitutional 
prohibition. 

This Court has generally prohibited all 
forms of contract impairment. 

Edward M. Chadbourne, Inc., 382 So.2d at 297 (footnote 

omitted). Even though the Court noted that the act was a "noble 

and just attempt to" prevent excess and windfall profits, the act 

was nevertheless held to impair contracts unconstitutionally. 

The Court in conclusion adopted the reasoning of the dissent by 

Chief Judge Grimes in State, Department of Transportation v. Cone 

Brothers Contractinq Co., 364 So.2d 482, 490-91 (Fla. 2d DCA 

1978), reversed to conform to Chadbourne, 384 So.2d 154 (Fla. 

1980). See also State Farm Mutual Automobile Insurance Co. v. 

Gant, 478 So.2d 25 (Fla. 1985) (Supreme Court's most recent 

impairment case, following Dewberry to protect insurance 

companies from statute impairing existing contracts) . 
The Department principally relies on two companion cases, 

Department of Insurance v. Teachers Insurance Co., 404 So.2d 735 

(Fla. 1981), and United States Fidelity & Guaranty Co. v. 

Department of Insurance, 453 So.2d 1355 (Fla. 1984), in its 



e f f o r t  t o  upho ld  t h e  c o n t r a c t u a l  impa i rmen t  e f f e c t u a t e d  by 

S e c t i o n  6 6 ( 1 ) - ( 3 ) .  The Depa r tmen t  miscolors t h i s  C o u r t ' s  h o l d i n g  

i n  T e a c h e r s  I n s u r a n c e  C o . ,  s u g g e s t i n g  t h r o u g h  s e l e c t i v e  q u o t a t i o n  

t h a t  e x c e s s  or w i n d f a l l  p r o f i t s  are n e v e r  p r o t e c t e d  by  t h e  

c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  c o n t r a c t  impa i rmen t .  The 

Depa r tmen t  i g n o r e s  o t h e r  p a r t s  o f  t h i s  o p i n i o n  by J u s t i c e  O v e r t o n  

which c l e a r l y  d e m o n s t r a t e  t h a t  e v e n  e x c e s s  p r o f i t s  are p r o t e c t e d  

f rom r e t r o a c t i v e  impa i rmen t  i f  t h e  i n s u r e r  had no  n o t i c e  o f  

e x i s t i n g  laws which  p r o h i b i t e d  s u c h  p r o f i t s :  

I f  t h e  law e x i s t i n g  when motor v e h i c l e  
i n s u r a n c e  c o n t r a c t s  were e n t e r e d  i n t o  or 
renewed i n  1977  or t h e r e a f t e r  p r o v i d e d  
t h a t  t h e  i n s u r a n c e  premiums were t h e  
v e s t e d  p r o p e r t y  o f  t h e  i n s u r e r s ,  t h e n  any  
r e t r o a c t i v e  d i v e s t m e n t  o f  t h o s e  f u n d s  
would b e  a n  impa i rmen t  o f  c o n t r a c t  a s  
w e l l .  

Thus ,  t h e  1977  law, a s  o f  i t s  e f f e c t i v e  
d a t e  o f  Sep t ember  1, 1977 ,  changed  t h e  
n a t u r e  o f  motor v e h i c l e  i n s u r a n c e  
r a t e m a k i n g .  A s  o f  Sep t ember  1, 1977 ,  
i n s u r e r s  were p u t  on n o t i c e  t h a t  t h e  
r i g h t s  t o  some premiums f rom c o n t r a c t s  
e n t e r e d  i n t o  or renewed a f t e r  t h a t  same 
d a t e  may n o t  v e s t  f o r  a t  l e a s t  t h r e e  
y e a r s .  . . . 
. . . . The 1977  law d i d  n o t  t a k e  e f f e c t  
u n t i l  Sep t ember  1, 1977.  P r i o r  to  t h a t  
d a t e  t h e  i n s u r e r s  had v e s t e d  r i g h t s  i n  a l l  
p r o f i t s  r e a l i z e d ,  e v e n  e x c e s s  o n e s ,  
b e c a u s e  t h e r e  was n o t h i n a  i n  t h e  law to  
i n d i c a t e  o t h e r w i s e .  

I d .  a t  741-42 ( e m p h a s i s  s u p p l i e d ) .  I n  t h a t  case, b e c a u s e  

- 1 9  - 



i n s u r e r s  were p l a c e d  on n o t i c e  by a 1977  law t h a t  e x c e s s  p r o f i t s  

c o u l d  be  r e c a p t u r e d ,  no  r i g h t s  v e s t e d  i n  p r o f i t s  a f t e r  t h a t  

time. However, p r i o r  to  1977 ,  e v e n  e x c e s s  p r o f i t s  c o u l d  n o t  b e  

r e t r o a c t i v e l y  a f f e c t e d .  

U.S.F. & G. v .  Depa r tmen t  o f  I n s u r a n c e  m e r e l y  f o l l o w s  t h e  

r a t i o n a l e  o f  T e a c h e r s  I n s u r a n c e  C o . ,  f i n d i n g  t h a t  no  v e s t e d  

c o n t r a c t  o b l i g a t i o n s  e v e r  arose b e c a u s e  i n s u r e r s  were on n o t i c e  

f rom a n  e x i s t i n g  law t h a t  a u t o m o b i l e  i n s u r a n c e  e x c e s s  p r o f i t s  

"migh t  b e  s u b j e c t  t o  r e f u n d  o r d e r s . "  I d .  a t  1361.  T h e r e f o r e ,  

t h e  i n s u r e r s  " d i d  n o t  o b t a i n  a v e s t e d  r i g h t  t o  t h o s e  f u n d s " .  I d .  

( c i t a t i o n  o m i t t e d )  . S i n c e  premiums were c o l l e c t e d  s u b j e c t  t o  t h e  

e x i s t i n g  law d i s a l l o w i n g  e x c e s s  p r o f  i t s ,  a n  amendment m e r e l y  

c l a r i f y i n g  i t s  o p e r a t i o n s  d i d  n o t  i m p a i r  c o n t r a c t s .  

I n  t h e  p r e s e n t  case, i n s u r e r s  had no  n o t i c e  f rom a n y  p r i o r  

s t a t u t e  t h a t  s p e c i a l  c r e d i t s  o f  a s e t  p e r c e n t a g e  would b e  

imposed.  A s  t h e  t r i a l  c o u r t  o b s e r v e d ,  

I t  c a n n o t  b e  p e r s u a s i v e l y  a r g u e d  t h a t  
P l a i n t i f f s  were p u t  on n o t i c e ,  p r i o r  t o  
t h e  p a s s a g e  o f  t h e  a c t ,  t h a t  t h e i r  
c o n t r a c t u a l  r i g h t s  were i n  d a n g e r .  T h i s  
case is u n l i k e  U n i t e d  S t a t e s    id el it^ and 
G u a r a n t y ,  s u p r a ,  where  t h e  c o u r t  h e l d  t h a t  
a p r e v i o u s  s t a t u t e  t h a t  had r e q u i r e d  
i n s u r a n c e  compan ie s  t o  i s s u e  r e f u n d s  h a s  
s e r v e d  n o t i c e  on  t h e  compan ie s  t h a t  
p r o f i t s  f rom p r e v i o u s  y e a r s  m i g h t  b e  
s u b j e c t  t o  r e f u n d .  453 So.2d a t  1361 .  
The ac t  i n  d i s p u t e  i n  t h i s  case h a s  no  
p r e d e c e s s o r ,  and t h e  s u b s t a n t i a l  retro- 
a c t i v e  impa i rmen t  e f f e c t e d  by t h e  Premium 
Refund S e c t i o n  o f  S e c .  66 comes e n t i r e l y  
w i t h o u t  p r i o r  n o t i c e .  



App. B ,  Judgment  a t  4 1  ( f o o t n o t e  o m i t t e d ) .  Thus ,  e v e n  i f  t h e  

f a i l u r e  t o  impose t h e  s p e c i a l  c r e d i t  would l e a d  t o  e x t r a  p r o f i t s  

f o r  i n s u r e r s ,  b e c a u s e  n o  p r i o r  n o t i c e  e x i s t e d  t h a t  premiums would 

be s u b j e c t  to  a r e f u n d ,  i n s u r e r s  would c l e a r l y  be  e n t i t l e d  t o  

f u l l y  r e t a i n  e x i s t i n g  premiums. 

More i m p o r t a n t l y ,  however ,  t h e  t r i a l  c o u r t  s p e c i f i c a l l y  

r e j e c t e d  t h e  D e p a r t m e n t ' s  f a c t u a l  p o s i t i o n  t h a t  i n s u r e r s  would 

e v e n  r e a l i z e  e x t r a  p r o f i t s  as  a r e s u l t  o f  t o r t  r e f o r m s  i n s t a l l e d  

by t h e  A c t ,  f i n d i n g  i n s t e a d  t h a t  t h e s e  t h e o r e t i c a l  s a v i n g s  were 

p u r e l y  " s p e c u l a t i v e "  o n  t h e  D e p a r t m e n t ' s  p a r t .  App. B ,  Judgment  

a t  42,  I n  a p p l y i n g  t h e  Pomponio b a l a n c i n g  t e s t ,  t h e  t r i a l  c o u r t  

c o n s i d e r e d  t h r e e  a s s e r t e d  s t a t e  o b j e c t i v e s  f o r  t h e  s p e c i a l  c r e d i t  

p r o v i s i o n ,  and p r o p e r l y  d i s c o u n t e d  e a c h  o b j e c t i v e ,  The f i r s t  

p u r p o r t e d  o b j e c t i v e  o f  t h e  s p e c i a l  c r e d i t ,  a s  a r g u e d  by t h e  

D e p a r t m e n t ,  is t o  a s s u r e  t h a t  a n t i c i p a t e d  s a v i n g s  t h e o r e t i c a l l y  

r e s u l t i n g  f rom e f f e c t s  o f  t h e  A c t ' s  t o r t  r e f o r m s  are p a s s e d  on to  

commercial i n s u r e d s ,  T h i s  o b j e c t i v e ,  however ,  was found  to  b e  

" s p e c u l a t i v e " :  

The D e f e n d a n t s  a r g u e d  t h a t  t h i s  10% r e b a t e  
w i l l  b e  o f f s e t  by a n  a n t i c i p a t e d  10% 
r e d u c t i o n  i n  losses and e x p e n s e s  as  t h e  
r e s u l t  o f  t h e  A c t ' s  c i v i l  law r e f o r m s .  
T h i s  a r g u m e n t ,  however ,  is s p e c u l a t i v e  and 
what  e f f e c t  t o r t  r e f o r m s  w i l l  h ave  on t h e  
i n s u r a n c e  i n d u s t r y  r e m a i n s  t o  be  s e e n ,  



App. B I  Judgment  a t  42.3 T h i s  f a c t u a l  f i n d i n g  is amply s u p p o r t e d  

by  t h e  r e c o r d .  The Deputy  I n s u r a n c e  Commiss ioner ,  G e r a l d  Wester, 

conceded  t h a t  t h e  Depa r tmen t  had c o n d u c t e d  no  s t u d y  o f  s a v i n g s  

a n t i c i p a t e d  f rom t o r t  r e f o r m ,  and had no  r e a l  g r a s p  o f  t h e  a c t u a l  

amount o f  s a v i n g s ,  i f  any .  (TR I V ,  690-92) .  Moreover ,  o n e  o f  

t h e  D e f e n d a n t s '  e x p e r t  w i t n e s s e s  t e s t i f y i n g  on  t h e  e f f e c t s  o f  

t o r t  r e f o r m  r e c o g n i z e d  t h a t  t h e  e f f e c t s  on  l i t i g a t i o n  o f  C h a p t e r  

86-160 would o n l y  b e  f e l t  a f t e r  some t i m e .  S i n c e  t h e  A c t  

c o n t a i n s  a S u n s e t  p r o v i s i o n  i n  S e c t i o n  65 g i v i n g  o n l y  4  y e a r s  o f  

l i f e  t o  t h e  A c t ,  t h e  t a s k  o f  a c c u r a t e l y  q u a n t i f y i n g  s a v i n g s  

became e v e n  more d i f f i c u l t  and less  p r e d i c t a b l e .  (TR V I I ,  1213- 

1 6 ) .  

The D e p a r t m e n t  c h o o s e s  t o  i g n o r e  t h e  t r i a l  c o u r t ' s  f a c t u a l  

f i n d i n g  t h a t  a n t i c i p a t e d  b e n e f i t s  o f  t o r t  r e f o r m  were 

" s p e c u l a t i v e " ,  and  c o u l d  n o t  t h e r e f o r e  s u p p o r t  t h e  s p e c i a l  c r e d i t  

and r e f u n d  p r o v i s i o n .  T h i s  f a c t u a l  f i n d i n g  is n o t  s u b j e c t  t o  

r e e x a m i n a t i o n  by  t h e  D e p a r t m e n t ,  and ca r r i e s  t h e  w e i g h t  o f  a j u r y  

v e r d i c t  o n  a p p e a l .  S e e  Marsh v. Marsh,  419 So.2d 629 ( F l a .  

1 9 8 2 ) .  F i n d i n g s  o f  f a c t  s h o u l d  n o t  b e  d i s t u r b e d  on  a p p e a l  u n l e s s  

t h e r e  is n o  c o m p e t e n t  s u b s t a n t i a l  e v i d e n c e  t o  s u s t a i n  them. S e e  

Herzog  v .  He rzog ,  346 So.2d 56 ( F l a .  1 9 7 7 ) .  I t  is n o t  t h e  

f u n c t i o n  o f  a n  a p p e l l a t e  c o u r t  to  r ewe igh  t h e  e v i d e n c e  or t o  

 his f a c t u a l  f i n d i n g  is d i r e c t l y  c o n t r a r y  t o  t h e  
D e p a r t m e n t ' s  r e p r e s e n t a t i o n  t h a t  t h e  t r i a l  c o u r t  a l l o w e d  i n s u r e r s  
to  " r e t a i n  g a i n s "  r e s u l t i n g  f rom t o r t  r e f o r m .  ( D O 1  B r i e f  a t  6 2 ) .  



s u b s t i t u t e  i t s  f a c t u a l  f i n d i n g s  f o r  t h e  t r i a l  c o u r t ' s .  Greenwood 

v. O a t e s ,  251  So.2d 665 ( F l a .  1 9 7 1 ) .  Thus ,  t h e  f a c t u a l  f i n d i n g  

t h a t  a n t i c i p a t e d  s a v i n g s  f rom t o r t  r e f o r m s  were p u r e l y  

s p e c u l a t i v e  must  b e  a c c e p t e d  b e c a u s e  it  is s u p p o r t e d  by c o m p e t e n t  

e v i d e n c e .  

The s econd  o b j e c t i v e  advanced  by t h e  Depa r tmen t  is t o  

lower i n s u r a n c e  r a t e s  which a r e  p e r c e i v e d  to  b e  e x c e s s i v e .  

However, t h e  f a c t u a l  b a s i s  f o r  t h i s  o b j e c t i v e  was a g a i n  r e j e c t e d  

by t h e  t r i a l  c o u r t :  

I t  s h o u l d  be  n o t e d  a t  t h i s  p o i n t  t h a t  
S e c .  66 (1) - ( 3 )  r e s u l t e d  f rom a  g e n e r a l i z e d  
p e r c e p t i o n  t h a t  commerc i a l  l i a b i l i t y  
i n s u r a n c e  r a t e s  were too h i g h .  T h e r e  h a s  
been  no  f i n d i n g ,  i n  f a c t ,  t h a t  s u c h  is t h e  
c a s e  or t h a t  any  p a r t i c u l a r  i n s u r a n c e  
company was c h a r g i n g  e x c e s s i v e  r a t e s .  

App. B ,  Judgment  a t  39.  T h i s  f a c t u a l  f i n d i n g  was w e l l  s u p p o r t e d  

by t h e  r e c o r d .  The Deputy  I n s u r a n c e  Commiss ioner ,  when 

e x p l a i n i n g  t h e  r e a s o n s  f o r  t h e  s p e c i a l  c r e d i t ,  conceded  t h a t  n o  

e v i d e n c e  o f  e x c e s s i v e  r a t e s  e x i s t e d :  

A. T h a t  t h e r e  is a  g e n e r a l  f e e l i n g  t h a t  
p e r h a p s  r a t e s  or premiums b e i n g  c h a r g e d  i n  
some s i t u a t i o n s  a r e  e x c e s s i v e .  

Q.  Bu t  you had no  e v i d e n c e  o f  t h a t ,  d i d  
you? 

A. N o ,  I d i d n ' t .  

(TR I V ,  688-89) . The t r i a l  c o u r t ' s  f i n d i n g  was a l s o  s u p p o r t e d  by 

t h e  D e p a r t m e n t ' s  p r i o r ,  i n f o r m a l  a p p r o v a l  o f  e x i s t i n g  r a t e s ,  a  

f a c t  which t h e  t r i a l  c o u r t  found s i g n i f i c a n t  i n  a s s e s s i n g  t h i s  



purported objective of lowering excessive rates: 

The Court finds it to be significant that 
at the time the special credit was adopted 
by the Legislature, the insurers were 
using rates which had, if not the express 
approval of the Department, at least the 
Department's informal approval. 

Here we have a situation where the 
executive branch of government has acceded 
to (tacitly approved) an insurance rate, 
contracts of insurance have been 
negotiated at that rate and are in place 
and the legislative branch of government, 
acting on a generalized perception that 
the acceded-to rate was excessive, 
requiring that a portion of the bargained 
for contract benefits be returned to the 
policy holder. . . . 

App. B, Judgment at 38-39. Finding no evidence of excessive 

rates and considering the Department's informal approval of 

existing rates, the objective of reducing excessive rates was 

rejected as being without basis. 

The Department, relying on an unsupported legislative 

finding, again refuses to accept the factual finding of the trial 

court that there was no evidence of existing excessive rates. 

The trial court was certainly correct in examining the basis of 

this legislative finding, and rejecting it as being without 

factual support. This Court has often observed that legislative 

findings are subject to judicial scrutiny: 

The general rule is that findings of fact 
made by the legislature are presumptively 
correct. However, it is well recognized 



that the findings of fact made by the 
legislature must actually be findings of 
fact. They are not entitled to the 
presumption of correctness if they are 
nothing more than recitations amounting 
only to conclusions and they are always 
subject to judicial inquiry. 

Moore v. Thompson, 126 So.2d 543, 549 (Fla. 1961) (quoting 

Seagram-Distillers Corp. v. Ben Greene, Inc., 54 So.2d 235, 236 

(Fla. 1951) ) . A legislative finding of an economic emergency 

has been rejected when unsupported in fact: 

The Legislature cannot decide the 
question of emergency and regulation free 
from judicial review. The legitimacy of 
the conclusions drawn from the facts is a 
matter of consideration by the court. 

The method of reasoning apparently adopted 
consists of piling one supposition upon 
another and invoking the arbitrary dictum 
of legislative expressions as the only 
test of the truth of them. 

State ex rel. Fulton v. Ives, 123 Fla. 401, 167 So. 394, 401 

(1936). Thus, the trial court properly examined and rejected 

this legislative finding as being without factual support. 

The third and most general objective of the special credit 

was purportedly to increase availability and affordability of 

commercial liability insurance. This was again rejected by the 

trial court: 

Premiums have already been paid and 
coverage remains largely in force. Future 
affordability and availability of 
commercial liability insurance will not be 



e f f e c t e d  one  way or a n o t h e r  by r e q u i r i n g  
i n s u r a n c e  compan ie s  t o  r e b a t e  premium 
d o l l a r s  f o r  p o l i c i e s  w r i t t e n  and i n  f o r c e  
b e f o r e  t h e  e f f e c t i v e  d a t e  o f  C h a p t e r  86- 
160 .  

I d .  a t  41. The s p e c i a l  c r e d i t  d o e s  n o t  i n c r e a s e  or e n s u r e  - 
a v a i l a b i l i t y  s i n c e  a l l  b e n e f i c i a r i e s  o f  t h e  p r o v i s i o n  a l r e a d y  

have  i n s u r a n c e .  L i k e w i s e ,  a f f o r d a b i l i t y  is n o t  e n s u r e d  s i n c e  t h e  

i n s u r a n c e  h a s  a l r e a d y  been  p u r c h a s e d ,  and was t h u s ,  by 

d e f i n i t i o n ,  a f f o r d a b l e .  T h i s  f i n a l  o b j e c t i v e  is  t h u s  r e n d e r e d  

b a s e l e s s  d u e  t o  t h e  c o m p l e t e  l a c k  o f  c o r r e s p o n d e n c e  be tween  t h e  

s p e c i a l  c r e d i t  and t h e  A c t ' s  announced g o a l  o f  i n c r e a s i n g  t h e  

a v a i l a b i l i t y  and a f f o r d a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e .  S e e  Ch. 

86-160, 9 2 ,  Laws of F l a .  

I n  a d d i t i o n  to  t h e  l a c k  o f  s u b s t a n c e  t o  s u p p o r t  t h e  above  

t h r e e  o b j e c t i v e s  o f  t h e  s p e c i a l  c r e d i t ,  t h e  p u b l i c  p u r p o s e  o f  

t h i s  p r o v i s i o n  is s u s p e c t  s i n c e  o n l y  a  l i m i t e d  g r o u p  o f  

b u s i n e s s e s  r e c e i v e  a  b e n e f i t  f rom t h e  c r e d i t .  Here, t h e  

b e n e f i t e d  c l a s s  o f  i n s u r e d s  is  a  s e l e c t e d  g r o u p  o f  "commerc ia l"  

i n s u r e d s ,  which e x c l u d e s  p r i v a t e ,  i n d i v i d u a l  i n s u r e d s .  The 

a v e r a g e  c i t i z e n  r e c e i v e s  n o  s p e c i a l  c r e d i t  r e b a t e ,  w h i l e  

F l o r i d a ' s  c o r p o r a t i o n s  and b u s i n e s s e s  do.  T h i s  l i m i t e d  p u b l i c  

b e n e f i t  h a s  been  h e l d  t o  d e c r e a s e  t h e  w e i g h t  o f  t h e  s t a t e ' s  

e x e r c i s e  o f  i t s  p o l i c e  power: 

A p p e l l e e s  c o n t e n d  t h a t  t h e  A c t  h a s  a  
p u b l i c  p u r p o s e  e v e n  though  a  l i m i t e d  
number o f  commerc i a l  e n t e r p r i s e s  may 
b e n e f i t  f rom i ts  p r o v i s i o n s .  They c o n c e d e  



t h a t  t h i s  l e g i s l a t i o n  is  n o t  d i r e c t e d  to  
t h e  g e n e r a l  p u b l i c ,  and t h a t  t h e  A c t  
c a r r i e s  no g u a r a n t e e  t h a t  u l t i m a t e  
consumers  o f  i n d u s t r i a l  u s e r s  w i l l  b e n e f i t  
f rom p r i c e  r e d u c t i o n s  o r d e r e d  by t h e  
Commission. A l though  l e g i s l a t i o n  is n o t  
n e c e s s a r i l y  i n v a l i d  b e c a u s e  it  b e n e f i t s  
o n l y  a  l i m i t e d  g r o u p ,  t h e  c l a s s  o f  
" p u b l i c "  a f f e c t e d  by t h e  A c t  is r e l e v a n t  
when w e  a r e  we igh ing  a n  e x e r c i s e  o f  t h e  
S t a t e ' s  police power a g a i n s t  t h e  
impingement o f  c o n t r a c t  r i g h t s .  Town o f  
Bay Harbor  I s l a n d s  v. S c h l a p i k ,  57 So.2d 
855 ( F l a .  1 9 5 2 ) .  

U n i t e d  Gas P i p e  L i n e  C o .  v .  B e v i s ,  336 So.2d 560 ,  563 n.12 ( F l a .  

1976)  ( h o l d i n g  t h a t  a  s t a t u t e  g i v i n g  t h e  P u b l i c  S e r v i c e  

Commission a u t h o r i t y  to  r e d u c e  e x i s t i n g  c o n t r a c t  r a t e s  f o r  

n a t u r a l  g a s  u n c o n s t i t u t i o n a l l y  i m p a i r e d  c o n t r a c t s ) .  I n  U n i t e d  

Gas P i p e  L i n e  Co. t h i s  C o u r t  f u r t h e r  n o t e d  t h a t  t h e  L e g i s l a t u r e  

c o u l d  n o t  r e f o r m  e x i s t i n g  c o n t r a c t s  t o  o r d e r  r e f u n d s  s i n c e  t h i s  

a l s o  i n t r u d e d  i n t o  t h e  j u d i c i a l  p r o c e s s :  

W e  have  g e n e r a l l y  p r o h i b i t e d  a l l  f o rms  
o f  c o n t r a c t  impai rment .  E.  g . ,  Yamaha 
P a r t s  D i s t r .  I n c .  v. Ehrman, F l a . ,  316 
So.2d 557 ( 1 9 7 5 ) ;  F o r t  L a u d e r d a l e  v .  S t a t e  
e x  r e l .  E l s t o n  Bank & T r .  Co., 1 2 5  F l a .  
89 ,  169  So.  584 ( 1 9 3 6 ) .  The L e g i s l a t u r e ' s  
e n a c t m e n t  h e r e  is r e a l l y  d e s i g n e d  t o  o f f e r  
a  form o f  r e l i e f  which is s i m i l a r  to  t h a t  
h i s t o r i c a l l y  p r o v i d e d  by c o u r t s  o f  e q u i t y  
f o r  u n c o n s c i o n a b l e  c o n t r a c t s .  S e e  1 
C o r b i n  on  C o n t r a c t s  S 128  ( 1 9 6 3 5 1  I n  
t h o s e  s i t u a t i o n s ,  however ,  c o u r t s  w i l l  
i n v a l i d a t e  t h e  e n t i r e  c o n t r a c t  r a t h e r  t h a n  
r e f o r m  a n y  p a r t i c u l a r  c o n t r a c t  term. I t  
f o l l o w s ,  t h e r e f o r e ,  t h a t  a  l e g i s l a t i v e  
e x e r c i s e ,  l e t  a l o n e  d e l e g a t i o n ,  o f  t h e  
power t o  modi fy  " d i s c r i m i n a t o r y "  or 
" u n r e a s o n a b l e "  c o n t r a c t  terms is d o u b l y  
d e f e c t i v e ,  b e i n g  a n  i m p e r m i s s i b l e  



impairment of contracts and an invalid 
intrusion into the powers of the 
judiciary. 

Id. at 564 n. 18. Because only a limited class of commercial 

insureds rather than the general public is benefited by this 

intrusion into contract rights and judicial powers, the state's 

exercise of police power carries significantly less weight. 

Balanced against these questionable state objectives and 

purposes is the significant and substantial impairment of CIGNA1s 

existing insurance contracts. CIGNA is now required to pay back 

millions of dollars of premiums it has lawfully collected under 

contracts entered long before this Act became law. Furthermore, 

this refund affects all commercial liability insurance contracts, 

not merely a few, discrete cases as did the stacking provisions 

considered in Dewberry. The impairment here is plain and it is 

severe. 

Nor does the contestability provision of Section 66(3) 

alter the significance of this impairment. That provision 

attempts to offer some minimal due process protections regarding 

the special credit. But merely because some margin of due 

process is afforded does not, in itself, alleviate the contract 

impairment. The Legislature has no ability retroactively to 

change contractual obligations simply by offering some marginal 

due process protections before the impairment of contractual 

obligations is completed. Moreover, the expense and burden of 



t h e  c o n t e s t a b i l i t y  p r o v i s i o n  impose a l t e r n a t i v e  c o n t r a c t u a l  

b u r d e n s  which a re  s i g n i f i c a n t  i n  t h e m s e l v e s  ($150 ,000  i n  C I G N A 1 s  

case a l o n e ) .  A l s o ,  e v e n  i f  C I G N A  c h o s e  t o  c o n t e s t  t h e  s p e c i a l  

c r e d i t ,  i t s  c h a n c e s  o f  showing  " c l e a r l y  i n a d e q u a t e "  r a t e s  a r e ,  a t  

b e s t ,  s p e c u l a t i v e .  The L e g i s l a t u r e  h a s  no  c o n s t i t u t i o n a l  a b i l i t y  

to  s t r i p  CIGNA o f  v e s t e d  c o n t r a c t  r i g h t s  and t o  s u b s t i t u t e  a  

p r o c e d u r e  whereby  CIGNA may be  a b l e  t o  reclaim t h e s e  r i g h t s  a t  

s i g n i f i c a n t  costs. S u r e l y ,  t h i s  is impa i rmen t  o f  c o n t r a c t s  i n  

t h e  g u i s e  o f  p r o c e d u r a l  p r o t e c t i o n ,  b u t ,  n e v e r t h e l e s s ,  is s t i l l  a 

p r o h i b i t e d  c o n t r a c t u a l  impa i rmen t .  

F u r t h e r m o r e ,  b e c a u s e  t h e  Depa r tmen t  c o u l d  i n c r e a s e  s p e c i a l  

c r e d i t s  beyond t h e  s t a t u t o r y  p e r c e n t a g e ,  CIGNA is f u r t h e r  

d e t e r r e d  f rom r i s k i n g  a s p e c i a l  c r e d i t  c o n t e s t .  F i n a l l y ,  t h e  

r e q u i r e d  n o t i c e  t o  e v e r y  i n d i v i d u a l  p o l i c y h o l d e r  is a c o s t l y  

d e t e r r e n t ,  b o t h  i n  terms o f  a c t u a l  costs and i n  terms o f  c u s t o m e r  

r e l a t i o n s .  Thus ,  t h e  b u r d e n s  imposed on  CIGNA1s i n s u r a n c e  

c o n t r a c t s ,  i n c l u d i n g  costs t o  implement  t h e  s p e c i a l  c r e d i t ,  a re  

n o t  a l l e v i a t e d  by  t h e  c o n t e s t a b i l i t y  r e q u i r e m e n t s ,  which  are  i n  

t h e m s e l v e s  b o t h  s e v e r e  o b s t a c l e s  to  r e g a i n i n g  v e s t e d  r i g h t s  as  

w e l l  a s  s p e c u l a t i v e  and u n c e r t a i n  p r o c e d u r e s .  

CONCLUSION 

The impa i rmen t  o f  i n s u r a n c e  c o n t r a c t s  is s u b s t a n t i a l ;  t h e  

i n t e r e s t  o f  t h e  s t a t e  i n  o r d e r i n g  r e f u n d s  to  a l i m i t e d  c lass  o f  

b u s i n e s s e s  is s u s p e c t .  A s  t h e  g o a l  o f  t h e  A c t  is to  e n h a n c e  



a f f o r d a b i l i t y  and a v a i l a b i l i t y  o f  l i a b i l i t y  i n s u r a n c e ,  t h e  

s p e c i a l  c r e d i t  is h a r d l y  t h e  " l ea s t  r e s t r i c t i v e "  means o f  

a c c o m p l i s h i n g  t h a t  g o a l ,  a s  Pomponio r e q u i r e s .  I n d e e d ,  t h e  

s p e c i a l  c r e d i t  f a i l s  l o g i c a l l y  to  f u r t h e r  t h i s  g o a l .  App ly ing  

Pomponio ' s  s t a n d a r d s ,  i t  becomes e v i d e n t  t h a t  t h i s  c o n t r a c t u a l  

i n t r u s i o n  is u n w a r r a n t e d ,  and d o e s  n o t  e v e n  a p p r o a c h  t h a t  v e r y  

l i m i t e d  c lass  o f  p e r m i s s i b l e  i m p a i r m e n t s  o f  c o n t r a c t s .  T h i s  A c t  

r u n s  d i r e c t l y  i n t o  t h e  w a l l  o f  c o n s t i t u t i o n a l  p r o h i b i t i o n  and 

m u s t ,  t h e r e f o r e ,  f a l l .  A c c o r d i n g l y ,  t h e  t r i a l  c o u r t ' s  h o l d i n g  

t h a t  S e c t i o n  66  (1) - ( 3 )  u n c o n s t i t u t i o n a l l y  i m p a i r s  i n s u r a n c e  

c o n t r a c t s  e n t e r e d  i n t o  p r i o r  t o  t h e  A c t ' s  e f f e c t i v e  d a t e ,  which 

is amply s u p p o r t e d  by c o m p e t e n t  s u b s t a n t i a l  e v i d e n c e ,  s h o u l d  be  

a f  f  i rmed .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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