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ARGUMENT 

FIRST ISSUE 

CHAPTER 86-160, LAWS OF FLORIDA, I S  
VOID, BECAUSE I T  VIOLATES ARTICLE 
111, SECTION 6  OF THE CONSTITUTION 
OF FLORIDA. 

The a r g u m e n t s  o f  t h e  Depa r tmen t  o f  I n s u r a n c e  and t h e  o t h e r  

A p p e l l e e s  o n  t h i s  p o i n t  a l l  r e a c h  t h e  same i n c o r r e c t  c o n c l u s i o n .  

They a l l  c o n c l u d e  t h a t  t h e  o p i n i o n s  i n  S t a t e  v .  Lee ,  356 So.2d 

276 ( F l a .  1978)  and  Chenoweth v.  Kemp, 396 So.2d 1122  ( F l a .  

1981)  j u s t i f y  t h e  v a l i d a t i o n  o f  C h a p t e r  86-160, Laws o f  F l o r i d a .  

T h e s e  A p p e l l a n t s  d i s a g r e e  and  a s s e r t  t h a t  t h o s e  o p i n i o n s  would 

h a v e  t o  be  d r a m a t i c a l l y  e n l a r g e d  and expanded  t o  form t h e  b a s i s  

f o r  u p h o l d i n g  t h e  a c t  b e f o r e  t h e  C o u r t  i n  t h i s  c a s e .  

T h e r e  is l i t t l e  d i s a g r e e m e n t  among t h e  p a r t i e s  a b o u t  what  

e v i l s  A r t i c l e  111, S e c t i o n  6 ,  is d e s i g n e d  t o  p r e v e n t .  S i m i l a r -  

l y ,  t h e  g e n e r a l  p r i n c i p l e s  a r t i c u l a t e d  by t h e  C o u r t  i n  p r e v i o u s  

d e c i s i o n s  a r e  r e c i t e d  i n  a l l  b r i e f s .  It is  i n  t h e  a p p l i c a t i o n  

o f  t h o s e  p r i n c i p l e s  and t h e  i n t e r p r e t a t i o n  o f  Lee and  Chenoweth 

t h a t  t h e  d i v e r g e n c e  o c c u r s .  

I n  b o t h  - Lee and  Chenoweth t h e  C o u r t  was c o n c e r n e d  w i t h  

p a r t i c u l a r ,  l i m i t e d  t y p e s  o f  i n s u r a n c e  t h a t  r e l a t e d  t o  t o r t  law.  

Au tomob i l e  i n s u r a n c e  and m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  a r e  d i -  



r e c t l y  a f f e c t e d  by t o r t  law, and t h e  C o u r t ,  i n  t h o s e  cases, h e l d  

t h e y  a r e  r e l a t e d .  But  n o t h i n g  i n  e i t h e r  o f  t h o s e  o p i n i o n s  sug-  

g e s t s  Ar t ic le  111, S e c t i o n  6 o f  t h e  C o n s t i t u t i o n  p e r m i t s  t h e  

j o i n i n g  o f  i n s u r a n c e  p r o p o s a l s  t h a t  are  u n r e l a t e d  t o  t o r t  law 

w i t h  t o r t  r e f o r m  p r o v i s i o n s .  

Moreover ,  i t  is a b s u r d  t o  s u g g e s t  t h a t  b e c a u s e  t h e  C o u r t  

h a s  u p h e l d  two c o m p r e h e n s i v e  l e g i s l a t i v e  e n a c t m e n t s  t h a t  h a v e  

c e r t a i n  d i s c r e t e  i n s u r a n c e  p r o v i s i o n s  and c e r t a i n  d i s c r e t e  t o r t  

r e f o r m  p r o v i s i o n s  t h e  L e g i s l a t u r e  may t h e r e a f t e r ,  and  f o r  e v e r -  

more, p r o p e r l y  l i n k  any  k i n d  o f  i n s u r a n c e - r e l a t e d  p r o v i s i o n  t o  

a n y  k i n d  o f  t o r t  p r o v i s i o n .  The o p i n i o n s  i n  Lee a n d  Chenoweth 

d o  n o t  s t a n d  f o r  s u c h  a p r o p o s i t i o n  and c e r t a i n l y  d o  n o t  c o m m i t  

t h e  C o u r t  t o  r u b b e r  s t a m p  e v e r y  l e g i s l a t i v e  l o g r o l l i n g  p a c k a g e  

t h a t  b e a r s  t h e  l a b e l  " i n s u r a n c e  and c i v i l  a c t i o n s . "  

Those  two o p i n i o n s  d o  n o t  i n v a l i d a t e  Ar t ic le  111, S e c t i o n  

6 .  I t  r e m a i n s  a v i a b l e ,  m e a n i n g f u l  c o n s t i t u t i o n a l  r e s t r a i n t  

p l a c e d  on  t h e  L e g i s l a t u r e  by t h e  p e o p l e  o f  t h e  s t a t e .  Each t i m e  

t h e  L e g i s l a t u r e  g a t h e r s  up d i v e r s e  and u n r e l a t e d  p r o v i s i o n s  and  

a t t e m p t s  t o  p a c k a g e  them t o g e t h e r ,  t h e  p a c k a g e  o u g h t  t o  b e  care- 

f u l l y  s c r u t i n i z e d  by t h e  C o u r t  t o  b e  c e r t a i n  t h e  l i m i t s  h ave  n o t  

been  e x c e e d e d .  

A p p e l l a n t s  r e s p e c t f u l l y  s u g g e s t  t h a t  i n  t h i s  i n s t a n c e  t h e  

L e g i s l a t u r e  h a s  e x c e e d e d  c o n s t i t u t i o n a l  l i m i t s  and t h a t  t h e  



C i r c u i t  C o u r t  i n a p p r o p r i a t e l y  s t r e t c h e d  Lee and  Chenoweth t o  

u p h o l d  C h a p t e r  86-160. 

T h e s e  A p p e l l a n t s  d i d  n o t  c h a l l e n g e  C h a p t e r  86-160 on  t h e  

g r o u n d s  t h a t  t h e  s u b j e c t  e x p r e s s e d  i n  i t s  t i t l e  was too res t r i c -  

t i v e .  T h a t  is t h e  t y p e  o f  a t t a c k  made i n  t h e  case c i t e d  by Ap- 

p e l l e e s ,  C o l o n i a l  I n v .  Co. v. Nolan ,  100  F l a .  1349 ,  1 3 1  So. 1 7 8  

( F l a .  1930 )  ; and  i n  o t h e r  s imi lar  cases, s u c h  as ,  Ex p a r t e  

K n i g h t ,  52  F l a .  1 4 4 ,  4 1  So.  786 ( F l a .  1906 )  ; and  W i l l i a m s  v .  

Dormany, 126  So .  117  ( F l a .  1 9 3 0 ) .  W e  c o n c e d e  t h a t  t h e  p h r a s e  

a c c e p t e d  by  t h e  lower c o u r t ,  " i n s u r a n c e  and  c i v i l  a c t i o n s , "  is  

a b o u t  a s  b i g  a n e t  a s  t h e  L e g i s l a t u r e  c o u l d  have  f a s h i o n e d .  

The c o n t e n t i o n  is t h a t  i n  t h i s  s i t u a t i o n  i n  which  t h e  

L e g i s l a t u r e  o p t e d  to  d e f i n e  t h e  s u b j e c t  i t  was l e g i s l a t i n g ,  t h e  

C o u r t  s h o u l d  l o o k  t o  t h a t  p r o v i s i o n  i n  t h e  body o f  t h e  law and  

a c c e p t  it  f o r  r e v i e w  p u r p o s e s .  T h i s  a p p r o a c h  is c o n s i s t e n t  w i t h  

t h e  a p p r o a c h  t a k e n  i n  Lee a n d  Chenoweth,  S u p r a ,  i n  which  t h e  

C o u r t  went  t o  t h e  body o f  t h e  ac ts  to  d e t e r m i n e  whe the r  t h e i r  

p r o v i s i o n s  were p r o p e r t y  c o n n e c t e d .  

Moreover ,  a t  p a g e  1 5  o f  A p p e l l a n t ' s  i n i t i a l  b r i e f  w e  a s se r t  

t h e  i n v a l i d i t y  o f  a s u b j e c t  a s  b r o a d  a s  " i n s u r a n c e  a n d  c i v i l  

a c t  i o n s .  " 

The c o n s t i t u t i o n a l  p r o s c r i p t i o n  is s t a t e d  i n  two p a r t s .  

The f i r s t  is r e l a t e d  t o  t h e  body o f  t h e  law: 



E v e r y  l a w  s h a l l  embrace b u t  one  sub-  
ject and  m a t t e r  p r o p e r l y  c o n n e c t e d  
t h e r e w i t h .  . . 

w h i l e  t h e  s e c o n d  is r e l a t e d  t o  t i t l e :  

. . . and t h e  s u b j e c t  s h a l l  be  b r i e f l y  
s t a t e d  i n  t h e  t i t l e .  

( e m p h a s i s  s u p p l i e d )  . 
Thus ,  t h e  law is i n v a l i d  i f  ( a )  t h e  body o f  t h e  l a w  em-  

b r a c e s  more t h a n  o n e  s u b j e c t  and  m a t t e r  p r o p e r l y  c o n n e c t e d  

t h e r e t o ;  o r  ( b )  i f  t h e  t i t l e  d o e s  n o t  f u l l y  e x p r e s s  t h e  sub-  

ject .  C e r t a i n l y  where  b o t h  t h e  t i t l e  a n d  t h e  body c o n t a i n  more 

t h a n  a  s i n g l e  s u b j e c t  and m a t t e r  p r o p e r l y  c o n n e c t e d  t h e r e w i t h ,  

t h e  l aw  f a i l s .  S e e  C o l o n i a l ,  S u p r a .  T h e s e  A p p e l l a n t s  b r o u g h t  

t h e i r  c h a l l e n g e  under  ( a )  above .  

I f  Ar t ic le  111, S e c t i o n  6, c a n  be  c o n s t r u e d  t o  a u t h o r i z e  

t h e  L e g i s l a t u r e  t o  wr i t e  a s u b j e c t  i n  t h e  t i t l e  i n  e x t r e m e l y  

b r o a d  terms and t h e n  g a t h e r  t o g e t h e r  under  s u c h  a n  u m b r e l l a  d i -  

v e r s e  and  u n c o n n e c t e d  matter, s i m p l y  b e c a u s e  i t  f i t s  unde r  t h e  

u m b r e l l a ,  t h e  r e s u l t  w i l l  b e  l u d i c r o u s .  I n  t h a t  s i t u a t i o n  t h e  

L e g i s l a t u r e  c o u l d  s a y  i n  t h e  t i t l e  t h a t  t h e  s u b j e c t  i s  "govern-  

ment"  and  t h e n  i n c l u d e  i n  t h e  body p r o v i s i o n s  o f  c r i m i n a l  l aw ,  

r o a d  b u i l d i n g ,  e d u c a t i o n ,  a p p r o p r i a t i o n s ,  i n s u r a n c e ,  s o v e r e i g n  

immunity ,  t a x a t i o n ,  and  e v e r y  o t h e r  a c t i v i t y  o f  a l l  t h r e e  

b r a n c h e s  o f  gove rnmen t .  



Here, as has been argued, the Legislature announced in 

plain language a subject within the permissible limits of 

Article 111, Section 6, then added matters not properly con- 

nected. The defect is not cured by an overly broad phrase 

placed in the title. 

Appellees are correct in their contention that once the 

subject is identified, other matters are required only to have 

the requisite proper connection with that subject. But this 

necessarily takes the argument back to the identification of the 

subject. Is it the overly broad phrase found only in the title, 

or is it the subject identified by the Legislature? 

The subject is "liability insurance and tort reform." All 

other matters must be related to liability insurance and/or tort 

reform. In the initial brief Appellants have identified many of 

the provisions that fail this test. 

Appellees lightly dismiss the significance of Fine v. 

Firestone, 448 So.2d 984 (Fla. 1984) and Evans v. Firestone, 457 

So.2d 1351 (Fla. 1984). The opinions in those cases were handed 

down long after Lee and Chenoweth, and manifest an awareness 

that there must be some limitation on what can be offered to the 

public in one proposal. 

Certainly there are differences between the legislative and 

initiative processes, but there are significant similarities in 



t h e  words  t h e  p e o p l e  have  c h o s e n  to  wr i te  i n t o  t h e  t w o  p r o v i -  

s i o n s  o f  t h e i r  c o n s t i t u t i o n .  Does " s i n g l e  s u b j e c t "  mean some- 

t h i n g  d i f f e r e n t  i n  Ar t i c l e  X I ,  t h a n  i n  Ar t i c l e  I I I ?  Does 

"matter r e l a t e d  t h e r e t o "  t a k e  o n  a t o t a l l y  d i f f e r e n t  meaning  

b e c a u s e  " p r o p e r l y "  is used  i n  Ar t i c l e  111, w h i l e  " d i r e c t l y "  is 

found  i n  A r t i c l e  XI? S h o u l d n ' t  words  u s e d  i n  t h e  C o n s t i t u t i o n  

h a v e  t h e  same meaning whe reeve r  u sed?  

A p p e l l a n t s ,  a cknowledg ing  t h e  d i f f e r e n c e s ,  s u g g e s t  t h a t  t h e  

F i n e  and Evans  o p i n i o n s  o u g h t  to  b e  c o n s i d e r e d  by t h e  C o u r t  i n  

i ts r e v i s i t a t i o n  o f  Lee and  Chenoweth,  made n e c e s s a r y  by t h i s  

case. 

A p p e l l e e s '  c u r s o r y  t r e a t m e n t  o f  A p p e l l a n t s '  s p e c i f i c  o b j e c -  

t i o n s  is b o t h  i n a p p r o p r i a t e  and  i n c o r r e c t .  ( D e p a r t m e n t ' s  Answer 

B r i e f  a t  p g s .  18-20) . S e l f - i n s u r a n c e ,  f o r  example ,  d o e s  n o t  be- 

come " i n s u r a n c e "  or e v e n  c o n n e c t e d  t o  " i n s u r a n c e "  s i m p l y  b e c a u s e  

A p p e l l e e s  s a y  i t  d o e s .  S e l f - i n s u r a n c e  is n o t  i n s u r a n c e ,  b e c a u s e  

i t  is by i t s  terms n o n - i n s u r a n c e ,  and i t  is n o t  w i t h i n  t h e  s t a t -  

u t o r y  d e f i n i t i o n  o f  i n s u r a n c e .  

N e i t h e r  c a n  t h e  o t h e r  u n r e l a t e d  and u n c o n n e c t e d  matters b e  

made r e l e v a n t  and /o r  c o n n e c t e d  by s a y i n g  t h e y  are.  Many o f  

t h o s e  matters d o  n o t  e v e n  f a l l  w i t h i n  t h e  f o u r  b r o a d  c a t e g o r i e s  

or p a r t s  o f  t h e  law i d e n t i f i e d  b y  A p p e l l e e s  a t  p a g e s  two t h r o u g h  

f i v e  o f  t h e i r  b r i e f .  The u n r e l a t e d  and unconnec t ed  p r o v i s i o n s  



are not "long-term insurance reform," or "civil litigation re- 

form," or "temporary insurance market adjustment and control," 

or "continued Academic Task Force study." They are purely and 

simply extraneous matters that were "logrolled" into a bill in 

an effort to help it pass. 

These appellants concur with the arguments on this point 

contained in the briefs of CIGNA and State Farm. 

The Legislature perceived a crisis in the availability and 

affordability of commercial liability insurance and embarked on 

an effort to solve the crisis. Along the way, as often happens, 

matters were written into the bill that are unrelated and uncon- 

nected to either the goals or the subject identified. Anytime 

this occurs, the Legislature should be reminded of its constitu- 

tional limitations and its product should be invalidated. 



SECOND ISSUE 

SECTION 66 VIOLATES THE CONTRACTS 
CLAUSE AND THE DUE PROCESS AND 
EQUAL PROTECTION PROVISIONS OF THE 
CONSTITUTION 

AIA asserts in its initial brief, as its second issue, that 

Section 66 violates the contracts clause and the due process and 

equal protection provisions of the Constitution. The Department 

responded to AIA's equal protection and due process arguments 

under its "POINT VI" while responding to AIA's contract clause 

argument in the Department's "CROSS-APPEAL POINT I. I' In this 

section, AIA will both reply to the Department's "POINT VI" and 

answer the Department's CROSS-APPEAL ARGUMENT. 

At the outset, one glar ing inaccuracy in the Department ' s 

brief must be brought to the court's attention. At page 46 of 

its brief the Department asserts that the Appellants have not 

"renewed their challenge" to the rate freeze embodied in Section 

66 (4) . That statement is incorrect. To the contrary, AIA 

asserted in its initial brief that Section 66, taken in its 

entirety, violates fundamental constitutional provisions which 

guarantee due process, equal protection, and freedom from the 

impairment of contracts. The constitutional flaws of Section 66 

cannot be fully understood or appreciated without due considera- 

tion of the interrelationship of the special credit or refund, 



the rate freeze, the 1984 rate rollback, and the prohibition 

against cancellation and nonrenewal of contracts. AIA addressed 

in its brief the invalidity of Section 66 as a whole. However, 

specific comments were directed to the rate freeze at pages 26, 

29, 31, and 32. 

The Department accuses Appellants of advancing "strained 

constructions" of Section 66. In truth, these Appellants have 

constructed nothing. Rather, Appellants have taken the statute 

to mean what it says, according due weight to its plain and un- 

ambiguous language, based upon the assumption that the Legisla- 

ture knew the plain and ordinary meaning of words used in the 

statute. Citizens of State v. Public Service Commission, 425 

So.2d 534 (Fla. 1982). Brooks v. Anastasia Mosquito Control 

District, 148 So.2d 64 (Fla. 1st DCA 1963). 

In reality, it is the Department of Insurance which has 

argued for strained constructions of this statute. Throughout 

this case, the Department seems to have taken the view that if 

the plain meaning of a statute leads to an unconstitutional re- 

sult, the Department is at liberty to alter the meaning and in- 

tent of the statute to yield the result it desires. Nowhere is 

this attitude more apparent than at page 52 of the Department's 

brief, where it is said: "The Department's construction of 

Section 66(3) and ( 6 ) ,  therefore, is entitled a great weight and 

should not be overturned unless shown to be clearly erroneous." 



T h e s e  A p p e l l a n t s  have  r e q u e s t e d  a  r e v i e w  o f  t h e  f a c i a l  v a l i d i t y  

o f  t h e  s t a t u t e  by t h e  j u d i c i a l  b r a n c h  o f  government .  The De-  

p a r t m e n t ' s  c o n s t r u c t i o n  o f  t h e  s t a t u t e  is e n t i t l e d  to  no g r e a t e r  

w e i g h t  t h a n  t h e  i n t e r p r e t a t i o n  o f  t h e s e  A p p e l l a n t s .  I t  is n o t  

t h e  Depa r tmen t1  s i n t e r p r e t a t i o n  which is h e r e u n d e r  r e v i e w ,  b u t  

t h e  i n t e r p r e t a t i o n  o f  t h e  t r i a l  c o u r t .  

A d m i n i s t r a t i v e  a g e n c i e s  a r e  n o t  empowered t o  r e n d e r  d e c i -  

s i o n s  on t h e  f a c i a l  c o n s t i t u t i o n a l i t y  o f  s t a t u t e s .  The power,  

a u t h o r i t y  and j u r i s d i c t i o n  o v e r  such  we igh ty  m a t t e r s  is v e s t e d  

i n  j u d i c i a l  t r i b u n a l s .  W e  a r e  n o t  h e r e  d e a l i n g  w i t h  a  s i t u a -  

t i o n  where a  r u l e  a d o p t e d  by a n  a d m i n i s t r a t i v e  agency  is c h a l -  

l e n g e d  s i m p l y  on  t h e  g r o u n d s  t h a t  t h e  a u t h o r i z i n g  s t a t u t e  is a n  

u n l a w f u l  d e l e g a t i o n  o f  l e g i s l a t i v e  power b e c a u s e  it l a c k s  s u f f i -  

c i e n t  s t a n d a r d s  and  g u i d e l i n e s .  R a t h e r ,  t h i s  is a n  a t t a c k  upon 

t h e  f a c i a l  v a l i d i t y  o f  t h e  s t a t u t e  based  upon a l l e g a t i o n s  o f  t h e  

v i o l a t i o n  o f  fundamen ta l  n o t i o n s  o f  e q u a l  p r o t e c t i o n ,  d u e  

p r o c e s s ,  and f reedom from t h e  impai rment  o f  c o n t r a c t s .  Thus ,  

t h i s  c o u r t  is  f r e e  t o  i n t e r p r e t  and  c o n s t r u e  t h e  s t a t u t e s  under  

r e v i e w  u n f e t t e r e d  by t h e  D e p a r t m e n t ' s  t o r t u o u s  i n t e r p r e t a t i o n  o f  

S e c t i o n  66 .  

A .  S e c t i o n  66 is a n  U n c o n s t i t u t i o n a l  Impai rment  o f  Con- 
t r a c t s .  

Under t h e  t h r e e  p a r t  b a l a n c i n g  tes t  a r t i c u l a t e d  by t h e  

F l o r i d a  Supreme C o u r t  i n  U n i t e d  S t a t e s  F i d e l i t y  & Guaran ty  



Company v. D e p a r t m e n t  o f  I n s u r a n c e ,  453  So .2d  1 3 5 5  ( F l a .  1 9 8 4 ) ,  

t h e  c o u r t  m u s t  e x a m i n e  (1) w h e t h e r  t h e  law h a s ,  i n  f a c t ,  

o p e r a t e d  as  a s u b s t a n t i a l  i m p a i r m e n t  o f  a c o n t r a c t u a l  r e l a t i o n -  

s h i p  a n d ,  i f  so, ( 2 )  t h e  S t a t e  mus t  show t h a t  t h e r e  is  a s i g n i f -  

i c a n t  and l e g i t i m a t e  p u b l i c  p u r p o s e  b e h i n d  t h e  r e g u l a t i o n .  I f  

s u c h  a p u r p o s e  is shown t o  e x i s t ,  t h e  c o u r t  mus t  t h e n  examine  

w h e t h e r  t h e  i m p a i r m e n t  is b a s e d  on " r e a s o n a b l e   condition^^^ and  

i s  "of  a c h a r a c t e r  a p p r o p r i a t e  t o  t h e  p u b l i c  p u r p o s e  j u s t i f y i n g  

t h e  a d o p t i o n  o f  t h e  l e g i ~ l a t i o n . ~ ~  I n  i ts b r i e f ,  t h e  D e p a r t m e n t  

seems t o  p a y  l i t t l e  h e e d  t o  t h e  i s s u e  o f  w h e t h e r  t h e  s t a t u t e  

o p e r a t e s ,  i n  f a c t ,  a s  a s u b s t a n t i a l  i m p a i r m e n t  o f  t h e s e  i n s u r -  

e r s '  c o n t r a c t u a l  r e l a t i o n s h i p s .  T h a t  is n o t  s u r p r i s i n g  i n  l i g h t  

o f  t h e  f a c t  t h a t  t h e  s p e c i a l  c r e d i t  w i l l  r e q u i r e  t h e  i n s u r e r s  t o  

r e g u r g i t a t e  some $140 ,000 ,000 .00  o f  premiums c o l l e c t e d  by  t h e  

c o m p a n i e s .  I n s t e a d ,  t h e  D e p a r t m e n t  c h o o s e s  t o  e m p h a s i z e  t h a t  

t h e  s o - c a l l e d  " t o r t  r e f o r m s "  w i l l  s a v e  t h e  i n s u r e r s  i n  loss  

costs s u f f i c i e n t  sums t o  c o v e r  t h e  money t h e y  w i l l  h a v e  to  re- 

f u n d  t o  p o l i c y h o l d e r s .  

The  D e p a r t m e n t ' s  naked  a s s e r t i o n  t h a t  t h e  L e g i s l a t u r e  es t i -  

mated t h a t  t h e  t o r t  r e f o r m s  w i l l  r e s u l t  i n  a s a v i n g s  o f  a t  l e a s t  

t e n  p e r c e n t  is t o t a l l y  u n s u p p o r t e d  by t h e  e v i d e n c e .  I n  f a c t ,  i n  

t h e  l e g i s l a t i o n  t h e r e  was n o  l i n k a g e  a t  a l l .  

The  i n s u r a n c e  c o m p a n i e s  c o l l e c t e d  t h e i r  premium d o l l a r s  i n  

good f a i t h  r e l i a n c e  o n  t h e  e x p e c t a t i o n  t h a t  t h e y  would b e  p e r -  



m i t t e d  t o  keep  t h a t  money i n  r e t u r n  f o r  p r o v i d i n g  i n s u r a n c e  t o  

p o l i c y h o l d e r s .  They had  n o  r e a s o n  t o  e x p e c t  t h a t  a l o n g  would 

come t h e  F l o r i d a  L e g i s l a t u r e  and r e q u i r e  them t o  r e t u r n  p a r t  o f  

t h e  money a f t e r  t h e  f a c t .  The i n s u r e r s  had a  v e s t e d  r i g h t  i n  

t h o s e  premiums,  a  r i g h t  which was u n r e a s o n a b l y  a b r o g a t e d  by t h e  

L e g i s l a t u r e .  

The Depa r tmen t  a p p a r e n t l y  m i s u n d e r s t a n d s  t h i s  C o u r t ' s  ho ld -  

i n g  i n  Pomponio v.  C l a r i d g e  o f  Pompano Condominium, I n c . ,  378  

So.2d 774 ( F l a .  1 9 7 9 ) .  I n  Pomponio, t h e  Supreme C o u r t  o n c e  

a g a i n  a f f  i rmed  t k e  " w e l l  a c c e p t e d  p r i n c i p l e  t h a t  v i r t u a l l y  n o  

d e g r e e  o f  c o n t r a c t  impa i rmen t  is t o l e r a b l e  i n  t h i s  S t a t e . "  378 

So.2d 780. S t i l l  l a t e r ,  i n  S t a t e  v .  Edward M. Chadbourne ,  I n c . ,  

382 So.2d 293 ,  297 ( F l a .  1 9 8 0 ) ,  t h e  Supreme C o u r t  s a i d  t h a t  it 

" h a s  g e n e r a l l y  p r o h i b i t e d  a l l  fo rms  o f  c o n t r a c t  impa i rmen t . "  

I t  is i n t e r e s t i n g  t h a t  t h e  Depa r tmen t  r e l i e s  so h e a v i l y  

upon t h e  c o u r t ' s  d e c i s i o n  i n  U n i t e d  S t a t e s  F i d e l i t y  & G u a r a n t y  

Company v. Depa r tmen t  o f  I n s u r a n c e ,  453 So.2d 1355  ( F l a .  

1 9 8 4 ) .  T h e r e ,  U.S.F. & G.  c h a l l e n g e d  t h e  r e t r o a c t i v e  a p p l i c a -  

t i o n  o f  t h e  motor v e h i c l e  e x c e s s  p r o f i t s  law.  The Depa r tmen t  

i g n o r e s  s i g n i f i c a n t  f a c t u a l  d i s t i n c t i o n s  be tween  U.S.F. & G.  and  

t h e  p r e s e n t  case. I n  U.S.F. & G . ,  t h e  o r i g i n a l  v e r s i o n  o f  t h e  

motor v e h i c l e  e x c e s s  p r o f i t s  l a w  was d e c l a r e d  u n c o n s t i t u t i o n a l .  

I t  was s u b s e q u e n t l y  r e n a c t e d  by t h e  F l o r i d a  L e g i s l a t u r e .  The 



s e c o n d  v e r s i o n  o f  t h e  e x c e s s  p r o f  i t s  law was t h e n  c h a l l e n g e d  i n  

U.S.F. & G. T h e r e ,  t h e  Supreme C o u r t  f ound  t h a t  t h e  r e t r o a c t i v e  

a p p l i c a t i o n  o f  t h e  e x c e s s  p r o f i t s  law was r e a s o n a b l e  b e c a u s e  t h e  

i n s u r e r  was p l a c e d  o n  n o t i c e  by t h e  u n c o n s t i t u t i o n a l  v e r s i o n  o f  

t h e  law t h a t  i t  m i g h t  b e  r e q u i r e d  t o  r e f u n d  e x c e s s  p r o f i t s  i n  

t h e  f u t u r e .  I n  t h e  p r e s e n t  case, t h e  i n s u r a n c e  c o m p a n i e s  had  

a b s o l u t e l y  no p r i o r  w a r n i n g  t h a t  t h e y  m i g h t  b e  r e q u i r e d  t o  re- 

g u r g i t a t e  premiums r e t r o a c t i v e l y  t o  p o l i c y h o l d e r s .  P a r e n t h e t -  

i c a l l y ,  i t  s h o u l d  a l so  b e  n o t e d  t h a t  t h e  t r i a l  c o u r t  s a i d  t h a t  

t h e r e  was n o  f i n d i n g  t h a t  a n y  i n s u r e r  was c h a r g i n g  e x c e s s i v e  

ra tes .  ( F i n a l  Judgmen t ,  a t  pgs .  3 9 ) .  

The Depa r tmen t  a l s o  seems t o  i g n o r e  t h e  f a c t  t h a t  t h e  

c o m p u l s o r y  c o n t i n u a n c e  o f  c o v e r a g e  d e p r i v e s  t h e  i n s u r e r s  o f  o n e  

o f  t h e  most b a s i c  o f  c o n t r a c t u a l  f r e e d o m s  -- t h e  r i g h t  t o  termi- 

n a t e  a c o n t r a c t  i n  a c c o r d a n c e  w i t h  i ts terms o r  t o  r e f u s e  t o  

renew it. S e c t i o n  6 6 ( 7 )  a b r o g a t e s  t h a t  f u n d a m e n t a l  c o n t r a c t  

r i g h t .  I t  c o m p e l s  i n s u r e r s  t o  c o n t i n u e  c o v e r a g e  i n  e f f e c t  or t o  

renew c o v e r a g e ,  a t  a f r o z e n  r a t e ,  w i t h  t h e  c e r t a i n  p r o s p e c t  t h a t  

a l a r g e  p o r t i o n  o f  t h e  premium d o l l a r s  t h e y  co l lec t  w i l l  b e  sub-  

ject t o  c o m p u l s o r y  r e g u r g i t a t i o n .  A l l  o f  t h i s  c l e a r l y  v i o l a t e s  

t h e  i n s u r e r s  r i g h t s  to  b e  f r e e  f rom c o n t r a c t  impa i rmen t .  

B. S e c t i o n  66  Viola tes  Fundamen ta l  N o t i o n s  o f  Due P r o c e s s  
and  E q u a l  P r o t e c t  i o n .  



Af t e r  S e c t i o n  66 (1) r e q u i r e s  i n s u r e r s  t o  r e g u r g i t a t e  r e t r o -  

a c t i v e l y  a  s i g n i f i c a n t  p a r t  o f  premiums c o l l e c t e d ,  i t  t h e n  p u r -  

p o r t s  t o  p r o v i d e  some r e l i e f  i n  e x t r a o r d i n a r y  c a s e s .  S e c t i o n  66 

(2) p e r m i t s  r e l i e f  t o  i n s u r e r s  whose f i n a n c i a l  s o l v e n c y  would b e  

i m p a i r e d  by i m p l e m e n t a t i o n  o f  t h e  s p e c i a l  c r e d i t .  S e c t i o n  66 (3) 

a f f o r d s  r e l i e f  f rom t h e  s p e c i a l  c r e d i t  t o  i n s u r e r s  who c a n  p r o v e  

t h a t  i m p l e m e n t a t i o n  o f  t h e  s p e c i a l  c r e d i t  w i l l  r e s u l t  i n  " c l e a r -  

l y  i n a d e q u a t e "  r a t e s .  

The Depa r tmen t  p r o t e s t s  t h a t  t h e  i n s u r e r s  a r e  n o t  r e q u i r e d  

t o  p r o v e  " c l e a r  i nadequacy"  b e f o r e  t h e y  a r e  p e r m i t t e d  some mea- 

s u r e  o f  r e l i e f  f rom t h e  s p e c i a l  c r e d i t .  R a t h e r ,  t h e  Depa r tmen t  

s a y s ,  i t  must  s i m p l y  r e v i e w  f i l i n g s  unde r  S e c t i o n  6 6 ( 3 )  t o  i n -  

s u r e  t h e  i n s u r e r s  w i l l  e a r n  a  r e a s o n a b l e  r a t e  o f  r e t u r n .  The 

s t a t u t e  d o e s  n o t  s a y  t h a t  i n s u r e r s  a r e  e x c u s e d  f rom implement-  

i n g  t h e  s p e c i a l  c r e d i t  i f  i t s  a p p l i c a t i o n  w i l l  r e s u l t  i n  i n s u r -  

e r s  n o t  e a r n i n g  a  r e a s o n a b l e  r a t e  o f  r e t u r n .  R a t h e r ,  i t  p r o -  

v i d e s  an  " e s c a p e  h a t c h "  i f ,  and  o n l y  i f ,  t h e  i n s u r e r s  c a n  demon- 

s t r a t e  t h a t  t h e  s p e c i a l  c r e d i t  w i l l  r e s u l t  i n  c l e a r l y  i n a d e q u a t e  

r a t e s .  

The Depa r tmen t  a d v a n c e s  a  s i m i l a r  a rgumen t  w i t h  r e g a r d  t o  

S e c t i o n  66 (5 )  and  ( 6 ) .  The D e p a r t m e n t ' s  a rgumen t  d e f i e s  t h e  

p l a i n  l a n g u a g e  o f  t h e  s t a t u t e .  S e c t i o n  6 6 ( 5 )  r e q u i r e s  i n s u r e r s  

t o  r o l l b a c k  t h e i r  commerc i a l  l i a b i l i t y  i n s u r a n c e  r a t e s  t o  t h e  



rates in effect on January 1, 1984, with adjustments for changes 

in coverage and to account for changes in investment income. 

Section 66(5) specifically forbids insurers from adjusting these 

rates to account for loss experience occurring since January 1, 

1984; this despite the fact that even the Department's own wit- 

nesses acknowledged that loss experience is the most important 

component of insurance ratemaking. 

Section 66(6) then purports to provide some measure of re- 

lief. However, no relief is obtained unless the insurers can 

demonstrate that the 1984 rates are "clearly inadequate." 

Section 627.062 (2) (e) 3 . ,  Florida Statutes (1986 Supp.) , defines 
inadequate rates as those which are "clearly insufficient, to- 

gether with investment income attributable to them, to sustain 

projected losses and expenses in the class of business to which 

they apply." Thus, an insurer must demonstrate that it is 

actually losing money before receiving relief from Section 66 

(5) 

Section 66, taken as a whole, violates the insurers funda- 

mental rights to due process, equal protection of the law, and 

their right to be free from impairment of contracts. Therefore, 

it must be stricken as being unconstitutional. 



T H I R D  ISSUE 

SECTION 9 VIOLATES THE DUE PROCESS 
AND EQUAL PROTECTION PROVISIONS OF 
THE CONSTITUTION 

The D e p a r t m e n t ' s  answer  to  A p p e l l a n t s  c h a l l e n g e  t o  t h e  

v a l i d i t y  o f  S e c t i o n  9 o f  t h e  A c t  is  based  i n  l a r g e  measure  upon 

i ts  u r g e n t  p l e a  f o r  g r e a t e r  r e g u l a t o r y  a u t h o r i t y .  The Depa r t -  

ment a s s e r t s  t h a t  p r i o r  t o  t h e  e n a c t m e n t  o f  C h a p t e r  86-160 i t  

had " l i t t l e  or no r e g u l a t o r y  a u t h o r i t y  o v e r  rates. ' '  (Depa r t -  

m e n t ' s  b r i e f ,  a t  p a g e  2 5 ) .  T h i s  is s i m p l y  n o t  t r u e .  Whi le  t h e  

former  commerc ia l  r a t i n g  l a w  d i d  n o t  g r a n t  t h e  I n s u r a n c e  Commis- 

s i o n e r  t h e  d e g r e e  o f  d i s c r e t i o n  -- u n b r i d l e d  d i s c r e t i o n ,  i n  t h e  

v iew o f  A p p e l l a n t s  -- a s  d o e s  t h e  l a w  under  r e v i e w ,  it d i d  a£- 

f o r d  t h e  I n s u r a n c e  Commissioner t h e  a u t h o r i t y  t o  p r o h i b i t  r a t e s  

which were e x c e s s i v e ,  i n a d e q u a t e ,  or u n f a i r l y  d i s c r i m i n a t o r y .  

I t  w a s  s imilar  t o  l a w s  on  t h e  books  o f  many o t h e r  s ta tes .  

A I A  h a s  n o t  c h a l l e n g e d  t h e  wisdom o f  t h e  L e g i s l a t u r e  i n  

c h o o s i n g  t o  g r a n t  g r e a t e r  r e g u l a t o r y  a u t h o r i t y  t o  t h e  I n s u r a n c e  

Commissioner .  However, A I A  c a n n o t  l e a v e  unanswered t h e  f a l s e  

i m p l i c a t i o n  t h a t  t h e  i n s u r a n c e  compan ie s  were s o l e l y  r e s p o n s i b l e  

f o r  r e c e n t  premium e s c a l a t i o n s ,  and t h a t  t h e  Depar tment  was 

p o w e r l e s s  t o  d o  a n y t h i n g  a b o u t  " e x c e s s i v e "  ra tes .  Once a g a i n ,  

it is i m p o r t a n t  t o  n o t e ,  a s  t h e  t r i a l  c o u r t  found ,  t h a t  no  com- 



pany  was shown t o  have  c h a r g e d  e x c e s s i v e  ra tes .  ( F i n a l  Judg-  

men t ,  pg .  39 )  . 
Former S e c t i o n  627 .062 ,  F l o r i d a  S t a t u t e s ,  which p r e c e d e d  

t h e  p r e s e n t  v e r s i o n  o f  t h e  l a w ,  p r o v i d e d  as  f o l l o w s :  

627.062 Rate s t a n d a r d s .  -- 
(1) The r a t e s  f o r  a l l  classes o f  i n -  
s u r a n c e  t o  which t h e  p r o v i s i o n s  o f  
t h i s  p a r t  a re  a p p l i c a b l e  s h a l l  n o t  b e  
e x c e s s i v e ,  i n a d e q u a t e ,  or u n f a i r l y  
d i s c r i m i n a t o r y .  

( 2 )  A s  to  a l l  s u c h  classes o f  i n s u r -  
a n c e ,  o t h e r  t h a n  w o r k e r s '  compensa- 
t i o n ,  e m p l o y e r ' s  l i a b i l i t y  i n s u r a n c e ,  
and  motor v e h i c l e  i n s u r a n c e :  

( a )  N o  r a t e  s h a l l  b e  h e l d  t o  b e  e x c e s -  
s i v e  u n l e s s :  

1. Such  r a t e  is u n r e a s o n a b l y  h i g h  f o r  
t h e  i n s u r a n c e  p r o v i d e d ;  and  

2. A r e a s o n a b l e  d e g r e e  o f  c o m p e t i t i o n  
d o e s  n o t  e x i s t  i n  t h e  area w i t h  re- 
s p e c t  t o  t h e  c l a s s i f i c a t i o n  t o  which 
t h e  r a t e  is a p p l i c a b l e .  The d e p a r t -  
ment  may r u l e s  u t i l i z i n g  
g e n e r a l l y  a c c e p t e d  a c t u a r i a l  and  eco- 
nomic p r i n c i p l e s  t o  d e s c r i b e  t h e  f a c -  
t o r s  t h a t  w i l l  b e  u t i l i z e d  i n  d e t e r -  
m i n i n g  when p r i c e  c o m p e t i t i o n  and 
o t h e r  e l e m e n t s  o f  c o m p e t i t i o n  are s u f -  
f i c i e n t  to  a s s u r e  t h a t  ra tes  are n o t  
e x c e s s i v e  i n  r e l a t i o n  t o  t h e  b e n e f i t s  
p r o v i d e d .  

( b )  N o  r a t e  s h a l l  b e  h e l d  t o  b e  i n a d e -  
q u a t e  u n l e s s :  



1. The r a t e  is u n r e a s o n a b l y  l o w  f o r  
t h e  i n s u r a n c e  p r o v i d e d ,  and  t h e  con -  
t i n u e d  u s e  o f  t h e  r a t e  e n d a n g e r s  t h e  
s o l v e n c y  o f  t h e  i n s u r e r  u s i n g  t h e  
same; or 

2. The r a t e  is u n r e a s o n a b l y  l o w  f o r  
t h e  i n s u r a n c e  p r o v i d e d ,  a n d  t h e  u s e  o f  
t h e  r a t e  by t h e  i n s u r e r  u s i n g  t h e  same 
h a s ,  or i f  c o n t i n u e d  w i l l  h a v e ,  t h e  
e f f e c t  o f  d e s t r o y i n g  c o m p e t i t i o n  or o f  
c r e a t i n g  a monopoly.  

(c)  A r a t e  s h a l l  b e  deemed e x c e s s i v e  
i f ,  among o t h e r  t h i n g s ,  t h e  r a t e  
s t r u c t u r e  e s t a b l i s h e d  by a s t o c k  
i n s u r a n c e  company p r o v i d e s  f o r  r e p l e n -  
i s h m e n t  o f  s u r p l u s e s  f rom premiums,  
when s u c h  r e p l e n i s h m e n t  is  a t t r i b -  
u t a b l e  t o  i n v e s t m e n t  losses. 

P l a i n l y  e v i d e n t  f rom t h e  v e r y  words  o f  t h e  s t a t u t e  was t h e  

p r o h i b i t i o n  a g a i n s t  r a t e s  which  were e x c e s s i v e ,  i n a d e q u a t e ,  or 

u n f a i r l y  d i s c r i m i n a t o r y .  The p r e d e c e s s o r  s t a t u t e  a l so  d e f i n e d  

t h e  terms " e x c e s s i v e "  a n d  " i n a d e q u a t e , "  b u t  i n  ways which  a r e  

d i f f e r e n t  t h a n  t h e  new r a t i n g  l a w .  

Under t h e  fo rmer  l a w ,  t h e  Depa r tmen t  o f  I n s u r a n c e  was em- 

powered t o  ac t  a g a i n s t  a n y  i n s u r a n c e  company which u s e d  e x c e s -  

s i v e ,  i n a d e q u a t e  or u n f a i r l y  d i s c r i m i n a t o r y  ra tes .  S e c t  i o n  

627.031,  F l o r i d a  S t a t u t e s  (1985)  p r o v i d e d  i n  p a r t :  

( 2 )  I t  is t h e  p u r p o s e  o f  t h i s  p a r t  to  
p r o t e c t  p o l i c y h o l d e r s  and  t h e  p u b l i c  



a g a i n s t  t h e  a d v e r s e  e f f e c t s  o f  e x c e s -  
s i v e ,  i n a d e q u a t e ,  or u n f a i r l y  d i s c r i m -  
i n a t o r y  i n s u r a n c e  ra tes .  I f  a t  any  
t i m e  t h e  d e p a r t m e n t  h a s  r e a s o n  t o  be- 
l i e v e  a n y  s u c h  r a t e  is e x c e s s i v e ,  i n -  
a d e q u a t e ,  or u n f a i r l y  d i s c r i m i n a t o r y  
9 
t h e  n e c e s s a r y  a c t i o n  t o  c a u s e  s u c h  
r a t e s  t o  comply w i t h  t h e  laws o f  t h i s  
s t a t e .  

( e m p h a s i s  a d d e d )  . 

By law t h e  Depa r tmen t  was t h e n  and s t i l l  is empowered t o  " a d o p t  

r e a s o n a b l e  r u l e s  n e c e s s a r y  t o  e f f e c t  a n y  o f  t h e  s t a t u t o r y  d u t i e s  

o f  t h e  Depa r tmen t . "  B 624.308,  F l a .  S t a t s .  

N o t  o n l y  was t h e  Depa r tmen t  empowered t o  a d o p t  a l l  n e c e s -  

s a r y  r u l e s  to  c a r r y  o u t  i ts r e s p o n s i b i l i t i e s ,  b u t  t h e  I n s u r a n c e  

Code backed  up t h a t  a u t h o r i t y  w i t h  t h e  C o d e ' s  v e r s i o n  o f  a n  i n -  

s u r e r  " d e a t h  p e n a l t y . "  S e c t i o n  624.308,  F l o r i d a  S t a t u t e s ,  p r o -  

v i d e d :  

( 2 )  I n  a d d i t i o n  t o  any  o t h e r  p e n a l t y  
p r o v i d e d ,  w i l l f u l  v i o l a t i o n  o f  a n i  
s u c h  r u l e  s h a l l  s u b j e c t  t h e  v i o l a t o r  
t o  s u c h  s u s p e n s i o n  or r e v o c a t i o n  o f  
c e r t i f i c a t e  o f  a u t h o r i t y  or l i c e n s e  as  
may b e  a p p l i c a b l e  u n d e r  t h i s  c o d e  as  
f o r  v i o l a t i o n  o f  t h e  p r o v i s i o n  as  t o  
which  s u c h  r u l e  re la tes .  

( e m p h a s i s  a d d e d ) .  



The power and a u t h o r i t y  o f  t h e  D e p a r t m e n t  o v e r  ra tes  de-  

v e l o p e d  by i n s u r e r s  u n d e r  t h e  f o r m e r  l a w  may b e  summed u p  t h i s  

way: 

(1) I n s u r e r s  were e x p r e s s l y  p r o h i b i t e d  f rom u s i n g  ra tes  

which  were e x c e s s i v e ,  i n a d e q u a t e  or u n f a i r l y  d i s c r i m i n a t o r y ;  

( 2 )  The Depa r tmen t  was a u t h o r i z e d  t o  a d o p t  r e a s o n a b l e  

r u l e s  n e c e s s a r y  t o  p r e v e n t  t h e  u s e  o f  u n l a w f u l  ra tes ;  and  

( 3 )  I f  any  i n s u r e r  used  u n l a w f u l  r a t e s ,  i t  f a c e d  a s t a t u -  

t o r y  " d e a t h  p e n a l t y "  -- s u s p e n s i o n  or r e v o c a t i o n  or i t s  c e r t i f i -  

ca te  o f  a u t h o r  i t y  or l i c e n s e .  

Under t h e  p r e d e c e s s o r  r a t i n g  law, i n s u r e r s  were n o t  re- 

q u i r e d  by s t a t u t e  t o  o b t a i n  t h e  f i n a l  a p p r o v a l  o f  t h e  D e p a r t -  

ment  b e f o r e  u s i n g  t h e i r  r a tes  -- a s o - c a l l e d  " p r i o r  a p p r o v a l "  

r e q u i r e m e n t .  R a t h e r ,  f r om a t e c h n i c a l  s t a n d p o i n t ,  F l o r  i d a  had  

i n  e f f e c t  a n  open  c o m p e t i t i o n  r a t i n g  law which p e r m i t t e d  i n s u r -  

e r s  t o  u s e  t h e i r  r a t e s  ( p u t  t h e  r a t e s  i n t o  e f f e c t  and  c h a r g e  

premiums b a s e d  on t h o s e  ra tes )  and t h e n  f i l e  t h e  ra tes  w i t h  t h e  

Depa r tmen t .  The Depa r tmen t  was empowered t o  t h e n  r e v i e w  t h e  

r a t e s  to  d e t e r m i n e  w h e t h e r  t h e  ra tes  were u n l a w f u l  -- t h a t  is, 

e x c e s s i v e ,  i n a d e q u a t e  or u n f a i r l y  d i s c r i m i n a t o r y .  

From a n  o p e r a t i o n a l  s t a n d p o i n t ,  t h e  i n s u r e r s  d i d  n o t  u s e  

newly a d o p t e d  r a t e s  u n t i l  a f t e r  t h e y  were c e r t a i n  t h a t  t h e  r a t e s  

would n o t  meet w i t h  s u b s e q u e n t  d i s a p p r o v a l  by  t h e  Depa r tmen t .  

M r .  Kev in  Thompson, o f  I n s u r a n c e  S e r v i c e s  O f f i c e  ( I S O ) ,  t e s t i -  



f i e d  t h a t  I S 0  n e v e r  a d o p t e d  new a d v i s o r y  r a t e s  u n t i l  a f t e r  t h e y  

had b e e n  r e v i e w e d  by t h e  Depa r tmen t  and  I S 0  was v i r t u a l l y  cer- 

t a i n  of  t h e  D e p a r t m e n t ' s  a p p r o v a l .  ( T r .  366 ,  367 ,  3 7 2 ) .  A s  a 

matter o f  f a c t ,  M r .  Thompson s a i d  t h a t  a t  t h e  t i m e  t h e  r a t e  

f r e e z e  went  i n t o  e f f e c t  -- J u l y  1, 1986  -- r a t e  i n c r e a s e s  f o r  

two l i n e s  o f  i n s u r a n c e  ( p h y s i c i a n s  and  s u r g e o n s  and  c o m m e r c i a l  

l i a b i l i t y )  had been  p r o p o s e d  by ISO, b u t  n o t  a g r e e d  t o  by t h e  

oepar tment . '  (T r  . 88)  . 
The t e s t i m o n y  showed t h a t  compan ie s  d i d  n o t  u s e  ra tes  u n t i l  

a f  t e r  a p p r o v a l  by t h e  Depa r tmen t  b e c a u s e  t h e  Depa r tmen t  c o u l d ,  

i f  t h e  ra tes  were found t o  b e  u n l a w f u l ,  f o r c e  t h e  compan ie s  to  

cease u s i n g  t h e  r a t e s  t h e r e b y  c a u s i n g  d i s r u p t i o n  t o  t h e  compa- 

n i e s '  b u s i n e s s .  L i k e w i s e ,  I S 0  would n o t  p r o m u l g a t e  a d v i s o r y  

r a t e s  u n t i l  a f t e r  t h e y  were  s u r e  o f  d e p a r t m e n t a l  a g r e e m e n t ,  be- 

c a u s e  o f  t h e  c h a o s  s u c h  a h a s t y  move would c a u s e  t o  i ts  member 

c o m p a n i e s .  (T r  . 369)  . 

1. The t w o  l i n e s  f o r  which i n c r e a s e s  were p r o p o s e d  by ISO, b u t  
n o t  a g r e e d  t o  by  t h e  Depa r tmen t ,  a re  d i f f e r e n t  t h a n  t h e  t w o  
l i n e s  which were a f f e c t e d  i n  a n o t h e r  way by t h e  f r e e z e .  Rate 
i n c r e a s e s  f o r  h o s p i t a l  p r o f e s s i o n a l  l i a b i l i t y  and  commercial 
a u t o m o b i l e  - i n c r e a s e d  l i m i t s  were a g r e e d  t o  by t h e  D e p a r t m e n t  
and  were a v a i l a b l e  f o r  u s e  by t h e  i n s u r e r s  a f t e r  May 1, 1986 ,  
b u t  b e f o r e  J u l y  1, 1986 .  Temporary  i n j u n c t i v e  r e l i e f  was 
g r a n t e d  w i t h  r e g a r d  t o  t h o s e  t w o  l i n e s .  



I n  t h e o r y ,  p r i o r  t o  t h e  a d o p t i o n  of C h a p t e r  86-160, F l o r i d a  

o p e r a t e d  unde r  a  " u s e  and  f i l e "  law.  I n  r e a l i t y ,  it was t r e a t e d  

by t h e  i n s u r e r s  and t h e  Depa r tmen t  a s  a  v i r t u a l  " p r i o r  a p p r o v a l "  

r a t i n g  law.  

The n o m e n c l a t u r e  is u n i m p o r t a n t ,  however .  What is s i g n i f i -  

c a n t  is t h a t  a t  t h e  t i m e  t h e  s p e c i a l  c r e d i t  and  r a t e  f r e e z e  were 

a d o p t e d  t h e  i n s u r e r s  were u s i n g  l a w f u l  r a t e s  which had been  

l e g a l l y  a d o p t e d  and  t a c i t l y  app roved  by t h e  Depa r tmen t ,  p u r s u a n t  

t o  r a t i n g  l a w s  which p r o v i d e d  s t a n d a r d s ,  a  means o f  e n f o r c e m e n t ,  

and  a  s u b s t a n t i a l  p e n a l t y  f o r  v i o l a t i o n s .  

The 1986  L e g i s l a t u r e  r e p l a c e d  t h e  fo rmer  commerc i a l  r a t i n g  

law w i t h  t h e  s t a t u t e  which  v e s t s  i n  t h e  I n s u r a n c e  Commissioner  

t h e  a b i l i t y  t o  p i c k  and c h o o s e  which i n s u r a n c e  compan ie s  w i l l  b e  

more p r o f i t a b l e  t h a n  o t h e r s .  The Depa r tmen t  h a s  b e e n  g r a n t e d  

t h e  a u t h o r i t y  to  f o r c e  i n s u r e r s  t o  a d o p t  r a t e s  s e l e c t e d  by t h e  

Depa r tmen t ,  so l o n g  a s  t h e y  d o  n o t  r i s e  t o  t h e  l e v e l  o f  " e x c e s -  

s i v e n e s s "  or f a l l  below t h e  s t a n d a r d  o f  " inadequacy . "  The a c t u -  

a r i a l  s c i e n c e s  a r e  a s  much a r t  a s  s c i e n c e .  H o n e s t  and  c o m p e t e n t  

a c t u a r i e s  c a n  and  d o  d i s a g r e e ,  a n d  a c t u a r i a l  judgment is a n  i m -  

p o r t a n t  component  i n  e s t a b l i s h i n g  f a i r  r a t e s .  

One o f  t h e  g r e a t  d e f i c i e n c i e s  o f  t h i s  a c t  is t h a t  it per- 

m i t s  t h e  Depa r tmen t  o f  I n s u r a n c e  t o  v i r t u a l l y  d i c t a t e  t h e  r a t e s  

which w i l l  b e  c h a r g e d  by i n s u r e r s .  Over 275 i n s u r a n c e  compan ie s  



were p a r t i e s  to  t h i s  l i t i g a t i o n ;  h u n d r e d s  more are  a u t h o r i z e d  to  

t r a n s a c t  t h e  b u s i n e s s  o f  i n s u r a n c e  i n  F l o r i d a .  The C o u r t  is n o t  

h e r e  c o n f r o n t e d  w i t h  a l a w  d e s i g n e d  to  r e g u l a t e  t h e  a c t i v i t i e s  

o f  l e g a l  m o n o p o l i e s ,  s u c h  a s  u t i l i t y  compan ie s ,  where  f r e e  mar- 

k e t  f o r c e s  p l a y  no p a r t  i n  t h e  s e t t i n g  o f  f e e s  o r  ra tes .  Rath-  

e r ,  a s  t h e  t e s t i m o n y  below c l e a r l y  showed, t h e r e  is a g r e a t  d e a l  

o f  c o m p e t i t i o n  i n  t h e  i n s u r a n c e  m a r k e t p l a c e ,  c o m p e t i t i o n  which 

w i l l  b e  s t i f l e d  i f  n o t  e x t i n g u i s h e d  u n d e r  t h e  new law. 

S e c t i o n  9 is u n c o n s t i t u t i o n a l  b e c a u s e  it u n l a w f u l l y  d i s c r i -  

m i n a t e s  and  b e c a u s e  i t  v e s t s  i n  t h e  Depa r tmen t  o f  I n s u r a n c e  un- 

b r i d l e d  d i s c r e t i o n .  I t  s h o u l d ,  t h e r e f o r e ,  b e  d e c l a r e d  i n v a l i d .  



FOURTH ISSUE 

SECTION 1 0  VIOLATES THE DUE PROCESS 
AND EQUAL PROTECTION PROVISIONS OF 
THE CONSTITUTION 

The D e p a r t m e n t ' s  answer  t o  A p p e l l a n t s  a t t a c k  on t h e  v a l i d -  

i t y  o f  S e c t i o n  1 0  o f  t h e  A c t  f o c u s e s  upon t h e  i s s u e  o f  w h e t h e r  

or n o t  t h e  S t a t e  may c o n s t i t u t i o n a l l y  impose a n  e x c e s s  p r o f i t s  

law. T h a t  i s  n o t  t h e  i s s u e  r a i s e d  by  A I A  i n  i t s  b r i e f ,  and  t h e  

D e p a r t m e n t ' s  t r e a t m e n t  o f  t h i s  i s s u e  s e r v e s  o n l y  t o  l e a d  t h e  

d i s c u s s i o n  away f rom t h e  q u e s t i o n  p r e s e n t e d  t o  t h i s  C o u r t .  The 

i s s u e  h e r e  is whe the r  t h e  S t a t e ' s  p o l i c e  power c a n  b e  envoked to  

d i s t r i b u t e  s o - c a l l e d  " e x c e s s  p r o f i t s "  i n  t h e  manner p r o v i d e d  and  

t o  t h e  p r i v a t e  i n d i v i d u a l s  d e f i n e d  i n  S e c t i o n  1 0 .  

The Depa r tmen t  i m p l i e s  t h a t  t h e  commercial i n s u r a n c e  e x c e s s  

p r o f  i t s  law embodied i n  S e c t i o n  1 0  emp loys  t h e  same or v i r t u a l l y  

t h e  same d i s t r i b u t i o n  mechanism as  t h e  w o r k e r s '  c o m p e n s a t i o n  ex-  

cess p r o f  i t s  law and t h e  motor v e h i c l e  e x c e s s  p r o f i t s  law. Ac-  

c o r d i n g  t o  t h e  D e p a r t m e n t ,  t h e  Supreme C o u r t  u p h e l d  "an  almost 

i d e n t i c a l  e x c e s s i v e  p r o f i t s  l a w  ( S e c t i o n  627.066)  f o r  p r i v a t e  

p a s s e n g e r  motor v e h i c l e  i n s u r a n c e , "  U n i t e d  S t a t e s  F i d e l i t y  & 

G u a r a n t y  Company v. Depa r tmen t  o f  I n s u r a n c e ,  453 So.2d 1355  

( F l a .  1 9 8 4 ) ,  a n d  Depa r tmen t  o f  I n s u r a n c e  v .  T e a c h e r ' s  I n s u r a n c e  

Company, 404 So.2d 735  ( F l a .  1 9 8 1 ) ,  and  t h a t  t h e  F i r s t  D i s t r i c t  



C o u r t  o f  A p p e a l s  d i d  t h e  same t h i n g  f o r  t h e  w o r k e r s '  compensa- 

t i o n  e x c e s s  p r o f i t s  l aw i n  J o h n  Deere I n s u r a n c e  Company v .  

S t a t e ,  Depar tment  o f  I n s u r a n c e ,  463 ,So.2d 385 ( F l a .  1st DCA 

1 9 8 5 ) .  

The Depa r tmen t  ' s  , r e p r e s e n t a t i o n  t h a t  t h e  motor  v e h i c l e  ex-  

cess p r o f i t s  l aw and  t h e  w o r k e r s '  c o m p e n s a t i o n  e x c e s s  p r o f i t s  

l a w  a r e  " a l m o s t  i d e n t i c a l "  t o  S e c t i o n  10  is p a t e n t l y  e r r o n e o u s .  

N e i t h e r  t h e  motor v e h i c l e  e x c e s s  p r o f i t s  l aw n o r  t h e  w o r k e r s '  

c o m p e n s a t i o n  e x c e s s  p r o f i t s  l aw  c r e a t e d  t h e  t y p e s  o f  s p e c i a l  

c l a s s e s  o f  i n d i v i d u a l s  t o  whom " e x c e s s  p r o f i t s "  a r e  t o  be d i s -  

t r i b u t e d .  I n  t h e  c a s e  o f  t h e  motor v e h i c l e  e x c e s s  p r o f  i t s  l aw  

( S e c t i o n  627.066,  F l o r i d a  S t a t u t e s ) ,  e x c e s s  p r o f i t s  a r e  t o  be 

r e f u n d e d  on  a  p r o  r a t a  b a s i s  t o  p o l i c y h o l d e r s  o f  r e c o r d  o n  t h e  

l a s t  d a y  o f  t h e  f i n a l  c o m p i l a t i o n  y e a r .  S 627.066 ( 8 )  , F l o r i d a  

S t a t u t e s .  The w o r k e r s '  c o m p e n s a t i o n  e x c e s s  p r o f  i ts law employs  

a  s i m i l a r  mechanism. I t  is, t h e r e f o r e ,  p r e p o s t e r o u s  t o  s a y  t h a t  

S e c t i o n  10  o f  t h e  A c t  d i s t r i b u t e s  e x c e s s  p r o f i t s  to  p o l i c y -  

h o l d e r s  i n  a  manner s i m i l a r  t o  t h e  motor v e h i c l e  and  w o r k e r s '  

c o m p e n s a t i o n  e x c e s s  p r o f i t s  l aws .  

S e c t i o n  1 0  o f  t h e  A c t  is u n c o n s t i t u t i o n a l  f o r  t h e  same r e a -  

s o n  t h e  "Good D r i v e r s '  I n c e n t i v e  Fund" was found  u n c o n s t i t u -  

t i o n a l  i n  S t a t e  v.  L e e ,  356 So.2d 276 ( F l a .  1 9 7 8 ) .  I n  S t a t e  v .  

L e e ,  t h e  S t a t e ' s  a u t h o r i t y  t o  l e v y  f i n e s  f o r  t r a f f i c  l aw  v i o l a -  

t i o n s  was n o t  a t  issue.  S i m i l a r l y ,  A p p e l l a n t s  to  d o  n o t  h e r e  



c h a l l e n g e  t h e  S t a t e ' s  a u t h o r i t y  to  compel  r e f u n d s  o f  s o - c a l l e d  

e x c e s s  p r o f i t s .  

A s  t h e  D e p a r t m e n t ' s  t h e o r y  g o e s ,  t h e  S t a t e  w i l l  r eward  

p o l i c y h o l d e r s  whose good loss  e x p e r i e n c e  c o n t r i b u t e s  t o  t h e  "ex- 

cess p r o f i t s "  e a r n e d  by i n s u r e r s .  The l o g i c ,  and  t h e r e f o r e  t h e  

c l a s s i f i c a t i o n s ,  u n d e r p i n n i n g  t h i s  law is d e f e c t i v e  i n  s e v e r a l  

r e s p e c t s .  The law r e w a r d s  o n l y  t h o s e  p o l i c y h o l d e r s  who h a v e  a  

r i s k  management p l a n  i n  p l a c e  and  who a re  l u c k y  enough t o  h a v e  a 

l o w  loss  ra t io .  T h i s  game o f  c h a n c e  r e s u l t s  i n  t h e  f o l l o w i n g  

i n e q u i t i e s :  

1. I f  a p o l i c y h o l d e r  d o e s  n o t  a d o p t  a r i s k  management p l a n  

( d o e s  n o t  d o  t h e  pape rwork ,  f o r  e x a m p l e ) ,  b u t  is  as  c a r e f u l  a n d  

p r u d e n t  i n  h i s  c o n d u c t  as any  r e a s o n a b l e  p e r s o n  c a n  p o s s i b l y  b e ,  

and  t h i s  p o l i c y h o l d e r  h a s  n o  claims a t  a l l ,  h e  w i l l  n o t  r e c e i v e  

a n y  o f  t h e  f u n d s .  ( T r .  136 ,  1 3 7 )  . 
2. I f  a p o l i c y h o l d e r  d o e s  a d o p t  t h e  p l a n ,  b u t  t h r o u g h  ab- 

s o l u t e l y  n o  f a u l t  o f  h i s  own s t i l l  h a s  claims which  e x c e e d  t h e  

p e r m i s s i b l e  loss  r a t i o ,  h e  w i l l  n o t  r e c e i v e  any  f u n d s .  ( T r .  

1 3 7 ) .  

I t  is e n t i r e l y  c o n c e i v a b l e ,  i n  f a c t  q u i t e  l i k e l y ,  t h a t  cer- 

t a i n  p o l i c y h o l d e r s  who d o  a d o p t  t h e  p l a n  w i l l  s u f f e r  loss  r a t i o s  

which  e x c e e d  t h e  p e r m i s s i b l e  l e v e l  e v e n  t hough  t h o s e  losses were 

c o m p l e t e l y  u n a v o i d a b l e  f rom t h e  s t a n d p o i n t  o f  t h e  p o l i c y h o l d e r .  



This will occur because Section 10 applies to property insurance 

as well as liability insurance. The payment of property insur- 

ance benefits, such as for windstorm damage, often has nothing 

to do with fault. In fact, quite often property losses are 

caused by the forces of nature over which the policyholder has 

absolutely no control. The implementation of risk management 

plans will have little, if any, effect on such property loss 

claims. 

The distribution of "excessive profits1' to a select group 

of policyholders defined in Section 10 of the Act suffers from 

the same defects as the law challenged in State v. Lee. It is 

an unconstitutional exercise of the state's police power to dis- 

tribute collected funds arbitrarily and discriminatorily to a 

special class of private individual persons. It is, therefore, 

unconstitutional. 



CONCLUSION 

The Department of Insurance has failed to demonstrate that 

the trial court erred in declaring Section 66, as it applies to 

policies written prior to the effective date of the Act, uncon- 

stitutional. Therefore, that portion of the Final Judgment 

should be affirmed. The remainder of the Final Judgment is, 

however, erroneous and it should be reversed. 
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