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I N  THE SUPREME COURT OF FLORIDA 

DONALD JEROME ATWATERS, 

P e t i t i o n e r ,  

CASE NO. 69 ,555  

STATE OF FLORIDA, 

Respondent .  

BRIEF OF PETITIONER ON THE MERITS 

I PRELIMINARY STATEMENT 

P e t i t i o n e r  w a s  t h e  d e f e n d a n t  be low and t h e  a p p e l l a n t  i n  

t h e  l o w e r  t r i b u n a l .  H e  w i l l  b e  r e f e r r e d  t o  a s  p e t i t i o n e r  i n  

t h i s  b r i e f .  A one  volume r e c o r d  on a p p e a l  w i l l  b e  r e f e r r e d  

e t o  a s  "R" f o l l o w e d  by t h e  a p p r o p r i a t e  p a g e  number i n  pa ren -  

t h e s e s .  A two volume t r a n s c r i p t  w i l l  b e  r e f e r r e d  t o  a s  "T". 

A t t a c h e d  h e r e t o  a s  Appendix A i s  t h e  o p i n i o n  o f  t h e  l o w e r  

t r i b u n a l .  A t t a c h e d  h e r e t o  a s  Appendix B i s  S e c t i o n  8 9 3 . 1 3 5 ( 1 )  

( c )  1, F l o r i d a  S t a t u t e s .  



I1 STATEMENT OF THE CASE AND FACTS 

By i n f o r m a t i o n  f i l e d  February  4 ,  1985, p e t i t i o n e r  was 

charged w i t h  t r a f f i c k i n g  i n  more t h a n  f o u r  grams o f  h e r o i n ,  

i n  v i o l a t i o n  of S e c t i o n  8 9 3 . 1 3 5 ( 1 ) ( c ) l ,  F l o r i d a  S t a t u t e s  

( R  5 )  . The c a u s e  proceeded t o  j u r y  t r i a l  on J u n e  5-6, 

1985, b e f o r e  C i r c u i t  Judge  Donald R.  Moran, Jr., and a t  t h e  

c o n c l u s i o n  t h e r e o f  p e t i t i o n e r  was found q u i l t y  a s  cha rged  

( R  2 1 ) .  The a r r e s t i n g  o f f i c e r ,  Wayne R.  C l a r k ,  t e s t i f i e d  

t h a t  when p e t i t i o n e r  was t a k e n  i n t o  c u s t o d y ,  h e  r e t r i e v e d  

a  brown paper  bag,  which c o n t a i n e d  p l a s t i c  baqs  w i t h  836 

o i l  p a c k e t s  i n s i d e  (T 20-37).  FDLE Chemist N e i l s  B e r n s t e i n  

examined t h e  v a r i o u s  f o i l  p a c k e t s  and found a  t o t a l  o f  

13 .1  grams o f  h e r o i n  ( T  49-57).  H e  was g i v e n  a  t o t a l  o f  838 

p a c k e t s ,  of which 384 c o n t a i n e d  no c o n t r o l l e d  s u b s t a n c e .  

Out o f  t h e  remaining 454 p a c k e t s ,  a  g roup  of 75 was ana lyzed  

t o g e t h e r .  One of  t h e  75 was ana lyzed  comple te ly .  One o u t  o f  

e v e r y  10  o f  t h e  remaining p a c k e t s  was g i v e n  a  s p o t  t e s t ,  b e i n g  

a  c o l o r  t e s t ,  which showed a  p u r p l e  hue i n d i c a t i v e  of  an  

o p i a t e ,  b u t  n o t  n e c e s s a r i l y  h e r o i n .  The g roup  of 75 p a c k e t s  

c o n t a i n e d  a  t o t a l  of  2.2 grams (T 58-64).  Another  group of  

75 p a c k e t s  was ana lyzed .  Again, o n l y  one  was comple te ly  

t e s t e d .  One o u t  of  each of  t h e  remainder  was g i v e n  a  t es t .  

The t o t a l  we igh t  of  t h i s  g roup  was 2.2 grams, b u t  t h e  c h e m i s t  

cou ld  o n l y  t e s t i f y  would c e r t a i n t y  t h a t  .32 grams w e r e  h e r o i n .  

None o f  t h e  p a c k e t s  c o n t a i n e d  p u r e  h e r o i n  (T 64-68).  



P e t i t i o n e r ' s  t i m e l y  motion f o r  new t r i a l  ( R  22) was 

den ied  on J u l y  2, 1985 ( R  2 4 ) .  P e t i t i o n e r  was a d j u d i c a t e d  

g u i l t y  and s e n t e n c e d  t o  e i g h t  y e a r s  i n  p r i s o n ,  w i t h  a  

t h r e e  y e a r  minimum mandatory,  and w i t h  a  $50,000 f i n e ,  

which p r i s o n  t e r m  was i n  e x c e s s  o f  t h e  g u i d e l i n e s  r a n q e  of 

4 1 / 2  - 5  1 / 2  y e a r s ,  and a  two-ce l l  d e p a r t u r e  ( R  25-31; T 189- 

9 8 ) .  The judge w r o t e  t h e  f o l l o w i n g  r e a s o n s  f o r  d e p a r t u r e  on 

t h e  bot tom o f  t h e  s e n t e n c i n g  g u i d e l i n e s  s c o r e s h e e t :  

( A )  1 3 . 1  grams o f  Heroin  - 1 4  grams would 
be  10  yr.min.mand. 

( B )  836 s m a l l  f o i l  p a c k e t s .  

( C )  On p r o b a t i o n  a t  t i m e  of  o f f e n s e .  

( D )  PSI shows d e f e n d a n t  was n o t  a  good 
p r o b a t i o n e r .  

( R  2 9 ) .  On J u l y  9,  1985,  a  t i m e l y  n o t i c e  of  a p p e a l  was f i l e d  

( R  3 4 ) .  On August 12 ,  1985,  t h e  P u b l i c  Defender o f  t h e  Second 

J u d i c i a l  C i r c u i t  was d e s i g n a t e d  t o  r e p r e s e n t  p e t i t i o n e r .  

On a p p e a l ,  p e t i t i o n e r  argued t h a t  none of  t h e  c o u r t ' s  

f o u r  r e a s o n s  f o r  d e p a r t u r e  was v a l i d .  The c o u r t  p a r t i a l l y  

a g r e e d ,  f i n d i n g  t h e  l a s t  two r e a s o n s  i n v a l i d ,  combining t h e  

f i r s t  two r e a s o n s  i n t o  one  v a l i d  r e a s o n ,  r e v e r s i n g  f o r  re- 

s e n t e n c i n g ,  and c e r t i f y i n g  a  q u e s t i o n  t o  t h i s  Cour t :  

MAY THE QUANTITY OF DRUGS INVOLVED I N  
A CRIME BE A PROPER REASON TO SUPPORT 
DEPARTURE FROM THE SENTENCING GUIDELINES. 

On October  29, 1986,  a  t i m e l y  n o t i c e  of  d i s c r e t i o n a r y  rev iew 

was f i l e d .  



I11 SUMMARY OF ARGUMENT 

P e t i t i o n e r  w i l l  a l t e r  t h e  c e r t i f y  q u e s t i o n  somewhat 

and a r g u e  i n  t h i s  b r i e f  t h a t  t h e  q u a n t i t y  o f  d r u g s  c a n n o t  

b e  used a s  a  r e a s o n  f o r  d e p a r t u r e .  T h i s  i s  because  t h e  

d rug  t r a f f i c k i n g  s t a t u t e ,  whether  it b e  a d d r e s s i n g  

m a r i j u a n a ,  c o c a i n e ,  o r  h e r o i n ,  sets f o r t h  s p e c i f i c  r a n g e s  

o f  q u a n t i t i e s  of t h e s e  d r u g s ,  and a s s i g n s  a  mandatory 

minimum p e n a l t y  t o  each  ranqe .  Because t h e  l e g i s l a t u r e  

h a s  more h a r s h l y  p e n a l i z e d  a  d e f e n d a n t ,  by v i r t u e  of  a  

mandatory minimum s e n t e n c e  and mandatory f i n e ,  a  s e n t e n c i n g  

judge c a n n o t  u s e  t h a t  same q u a n t i t y  of  d r u g s  t o  j u s t i f y  a  

d e p a r t u r e  from t h e  recommended g u i d e l i n e s  s e n t e n c e .  T h i s  

c a s e  d e m o n s t r a t e s  t h e  f a l l a c y  of  such a  r a t i o n a l e ,  s i n c e  

p e t i t i o n e r ' s  recommended g u i d e l i n e s  s e n t e n c e  was less t h a n  

t h e  n e x t - h i g h e r  mandatory minimum s e n t e n c e .  T h i s  C o u r t  

must a d h e r e  t o  i t s  p r i o r  d e c i s i o n s ,  which r e f l e c t  a  t r e n d  

of s t r i c t  c o n s t r u c t i o n  of t h e  g u i d e l i n e s ,  and ho ld  t h a t  

t h e  q u a n t i t y  of  d r u g s  c a n n o t  b e  a  v a l i d  r e a s o n  f o r  

d e p a r t u r e ,  where t h e  q u a n t i t y  f a l l s  w i t h i n  t h e  l e g i s l a t i v e -  

p r o s c r i b e d  range  of  punishment .  



I V  ARGUMENT 

ISSUE PRESENTED 

THE QUANTITY OF DRUGS INVOLVED I N  A 
CRIME MAY NOT BE A PROPER REASON TO 
SUPPORT DEPARTURE FROM THE SENTENCING 
GUIDELINES, WHERE THE STATUTE 
PUNISHING THE CRIME PROVIDES FOR 
INCREASING PUNISHMENT ACCORDING TO 
A RANGE INVOLVING THE WEIGHT OF THE 
DRUG, AND THE QUANTITY OF DRUGS 
INVOLVED I N  THIS CASE FALLS WITHIN 
THE LOWEST  RANGE.^ 

P r i o r  t o  a d d r e s s i n g  t h e  c e r t i f i e d  q u e s t i o n ,  o r  t h e  

modi f i ed  c e r t i f i e d  q u e s t i o n ,  p e t i t i o n e r  w i s h e s  t o  p o i n t  

o u t  a  f a c t u a l  e r r o r  i n  t h e  s e n t e n c i n g  j u d g e ' s  r e a s o n  
CI 
L 

f o r  d e p a r t u r e  B,  which s a y s :  "836 small f o i l  p a c k e t s , "  

The ev idence  a t  t r i a l  showed t h a t  t h e r e  were 836 p a c k e t s  

s e i z e d  by t h e  p o l i c e ,  b u t  f o r  some r e a s o n  838 w e r e  

ana lyzed  by t h e  chemis t .  The e v i d e n c e  a l s o  showed t h a t  

o n l y  452 o r  454 of  t h e  836 o r  838 p a c k e t s  c o n t a i n e d  a 

m i x t u r e  of h e r o i n .  The o t h e r  834 c o n t a i n e d  no c o n t r o l l e d  

s u b s t a n c e .  Reason B i s  f a c t u a l l y  i n c o r r e c t .  I t  shou ld  n o t  

b e  c o n s i d e r e d  a t  a l l ,  o r  combined w i t h  r e a s o n  A ,  because  

it h a s  no c r e d i b l e  f a c t u a l  b a s i s  and w a s  n o t  proven 

beyond a  r e a s o n a b l e  doubt .  S t a t e  v. M i s c h l e r ,  488 So.2d 

523, 525 ( F l a .  1 9 8 6 ) .  Thus, o n l y  one c r e d i b l e  r e a s o n  

remains ,  t h a t  p e t i t i o n e r  had 13 .1  grams of a m i x t u r e  of 

h e r o i n .  

'AS t h i s  C o u r t  can  see, p e t i t i o n e r  h a s  chosen t o  modify t h e  
c e r t i f i e d  q u e s t i o n ,  f o r  r e a s o n s  which w i l l  become a p p a r e n t  l a t e r .  
9 
L Erroneous ly  r e f e r r e d  t o  by t h e  lower  t r i b u n a l  a s  "836 s m a l l  

f u l l  p a c k e t s "  (Appendix A a t  2 ) .  



Turn ing  t o  t h e  s t a t u t e  a t  i s s u e  h e r e ,  p e t i t i o n e r  h a s  

produced  it as  Appendix B f o r  t h e  c o n v e n i e n c e  of  t h e  c o u r t .  

I t  p r o v i d e s  t h a t  t h e  m e r e  a c t u a l  o r  c o n s t r u c t i v e  p o s s e s s i o n  

o f  f o u r  grams o r  more o f  a m i x t u r e  c o n t a i n i n q  h e r o i n  i s  

d e f i n e d  as  t r a f f i c k i n g  i n  h e r o i n ,  and p u n i s h e d  a s  a f i r s t  

d e g r e e  f e l o n y .  S e c t i o n  8 9 3 . 1 3 5 ( 1 ) ( c ) ,  F l o r i d a  S t a t u t e s .  

A f i r s t  d e g r e e  f e l o n y  i s  p u n i s h a b l e  by a maximum of  30 

y e a r s  i n  p r i s o n  o r  a  $10,000 f i n e .  S e c t i o n s  7 7 5 . 0 8 2 ( 3 ) ( b )  

and 7 7 5 . 0 8 3 ( 1 ) ( b ) ,  F l o r i d a  S t a t u t e s .  I f  a  d e f e n d a n t  

p o s s e s s e s  less t h a n  f o u r  grams o f  h e r o i n ,  h e  h a s  commit ted  

o n l y  a  second d e q r e e  f e l o n y ,  w i t h  n o  mandatory  minimum. 
3  

S e c t i o n s  775.082 ( 3 )  (c )  , 775.083 (1) ( b )  11, 893.13 (1) ( a )  1, 

F l o r i d a  S t a t u t e s .  

A s  i n  t h e  i n s t a n t  c a s e ,  i f  t h e  amount o f  h e r o i n  

p o s s e s s e d  i s  f o u r  grams o r  more, b u t  less t h a n  1 4  g rams,  

t h e  f i r s t  d e g r e e  f e l o n y  r e m a i n s  t h e  same, b u t  mandatory  

minimum p e n a l t i e s  o f  t h r e e  y e a r s  and a  $50,000 f i n e  a r e  

c r e a t e d .  S e c t i o n  893 .135(1 )  ( c ) l ,  F l o r i d a  S t a t u t e s .  I f  

t h e  amount o f  h e r o i n  p o s s e s s e d  i s  14  grams o r  more,  b u t  

less  t h a n  28 grams,  t h e  f i r s t  d e g r e e  f e l o n y  r e m a i n s  t h e  

same, b u t  t h e  mandatory  minimum p e n a l t i e s  a r e  i n c r e a s e d  

t o  1 0  y e a r s  and a  $100,000 f i n e .  S e c t i o n  8 9 3 . 1 3 5 ( 1 ) ( ~ ) 2 ,  

F l o r i d a  S t a t u t e s .  I f  t h e  amount o f  h e r o i n  p o s s e s s e d  i s  

28 grams o r  more,  t h e  f i r s t  d e g r e e  f e l o n y  r e m a i n s  t h e  same, 

3 ~ e c t i o n  893.03 (1) is  e n t i t l e d  "Schedu le  1". 



b u t  t h e  mandatory minimum p e n a l t i e s  a r e  i n c r e a s e d  t o  25 

y e a r s  and a  $500,000 f i n e .  S e c t i o n  893.135(1)  ( c ) 3 ,  F l o r i d a  

S t a t u t e s .  The s t a t u t e  c o n t a i n s  s i m i l a r  mandatory minimums 

f o r  t r a f f i c k i n g  i n  v a r i o u s  amounts of  c a n n a b i s ,  c o c a i n e ,  

p h e n c y c l i d i n e ,  and methaqualone.  

On t h e  c a t e g o r y  6  s e n t e n c i n g  g u i d e l i n e s  s c o r e s h e e t ,  a  

d e f e n d a n t  who p o s s e s s e s  l e s s  t h a n  f o u r  grams o f  h e r o i n  

r e c e i v e s  65 p o i n t s ,  f o r  t h e  second d e g r e e  f e l o n y  a s  t h e  

pr imary  o f f e n s e .  T h i s  t r a n s l a t e s  i n t o  any n o n - s t a t e  

p r i s o n  s a n c t i o n  a s  t h e  p r e s u m p t i v e l y - c o r r e c t  d i s p o s i t i o n .  

But a  d e f e n d a n t  who t r a f f i c s  i n  between f o u r  and f o u r t e e n  

grams commits a  f i r s t  d e g r e e  f e l o n y ,  w i t h  a  c o r r e s p o n d i n g  

p o i n t  a s s e s s m e n t  of 137,  which c a l l s  f o r  a  3  1 / 2  - 4 1 / 2  

y e a r  s e n t e n c e .  Such a  d e f e n d a n t  must a l s o  r e c e i v e  a t  l e a s t  

a  t h r e e  y e a r  mandatory minimum. I f  t h e  d e f e n d a n t  t r a f f i c s  

i n  between 1 4  and 28 grams, h i s  p o i n t  t o t a l  and recommended 

s e n t e n c e  remain t h e  same, b u t  h i s  mandatory minimum 10 

y e a r  s e n t e n c e  t a k e s  p recedence  o v e r  h i s  3  1 / 2  - 4 1./2 y e a r  

r ange .  F l o r i d a  Rule of C r i m i n a l  P rocedure  3 . 7 0 1 ( d ) ( 9 ) .  

I f  h e  t r a f f i c s  i n  more t h a n  28 grams of  h e r o i n ,  h i s  p o i n t  

t o t a l  and recommended s e n t e n c e  remain t h e  same, b u t  h i s  

25 y e a r  mandatory minimum s e n t e n c e  t a k e s  p recedence  o v e r  

h i s  3  1 / 2  - 4 1 / 2  y e a r  r ange .  Id. Thus, t h e  l e g i s l a t u r e  

and t h i s  C o u r t ,  t h rough  t h e  g u i d e l i n e s  r u l e ,  have mandated 

t h a t  anyone who t r a f f i c s  i n  more t h a n  f o u r  grams of  h e r o i n  



must go t o  p r i s o n ,  f o r  a t  l e a s t  3  1 / 2  y e a r s .  Moreover, 

t h e  l e g i s l a t u r e  h a s  added t h e  a d d i t i o n a l  p e n a l t y  of a t  

l e a s t  a  t h r e e  y e a r  mandatory minimum, d u r i n g  which t h e  

d e f e n d a n t  c a n n o t  e a r n  g a i n  t i m e  of a s  l i t t l e  a s  10  days  

o r  a s  much a s  30 d a y s  p e r  month. S e c t i o n  944.275, ~ l o r i d a  

S t a t u t e s .  

S i n c e  t h e  l e g i s l a t u r e  c l a s s i f i e d  t r a f f i c k i n g  a s  a  

f i r s t  d e g r e e  f e l o n y ,  a u t o m a t i c a l l y  r e q u i r i n g  some p r i s o n  

t i m e ,  i n c l u d i n g  some mandatory minimum t i m e ,  a  d e f e n d a n t  

who commits t h e  t r a f f i c k i n g  crime s o l e l y  because  h e  

p o s s e s s e s  more t h a n  f o u r  grams o f  h e r o i n  i s  a l r e a d y  b e i n g  

punished f o r  t h e  amount of  h e r o i n  invo lved .  To u s e  t h e  

q u a n t i t y  o f  d r u g s  t o  p u n i s h  him a g a i n  by a l l o w i n g  a  

d e p a r t u r e  from t h e  recommended g u i d e l i n e s  r ange ,  which 

0 a l r e a d y  c a l l s  f o r  p r i s o n  t i m e ,  c o n s t i t u t e s  a  v i o l a t i o n  

of  Hendrix v .  S t a t e ,  475 So.2d 1218 ( F l a .  1985) and 

S t a t e  v .  M i s c h l e r ,  s u p r a .  

I n  Hendr ix ,  t h i s  C o u r t  h e l d  t h a t  a  d e f e n d a n t  c o u l d  

n o t  b e  p e n a l i z e d  t w i c e  by f i r s t  c o n s i d e r i n g  h i s  p r i o r  

r e c o r d  i n  a s s e s s i n g  p o i n t s  on h i s  s c o r e s h e e t ,  and t w i c e  

by c o n s i d e r i n g  h i s  p r i o r  re,-ord a g a i n  a s  a  r e a s o n  f o r  

d e p a r t u r e .  I n  M i s c h l e r ,  t h i s  Cour t  h e l d  t h a t  a u t o m a t i c  

r e v e r s a l  i s  r e q u i r e d  whenever a  r e a s o n  f o r  d e p a r t u r e  i s  

based upon " f a c t o r s  a l r e a d y  t a k e n  i n t o  a c c o u n t  i n  

c a l c u l a t i n g  t h e  g u i d e l i n e s  s c o r e ,  o r  based upon "an i n h e r e n t  



component of t h e  c r i m e " .  M i s c h l e r ,  s u p r a ,  488 So.2d a t  525. 

I n  announcing t h e  a u t o m a t i c  r e v e r s a l  r u l e  i n  M i s c h l e r ,  

t h i s  Cour t  modi f i ed  t h e  r u l e  p r e v i o u s l y  announced i n  

A l b r i t t o n  v .  S t a t e ,  476 So.2d 158 ( F l a .  1 9 8 5 ) ,  t h a t  a  

d e p a r t u r e  s e n t e n c e  may b e  a f f i r m e d  i f  t h e  s t a t e  can  show 

beyond a  r e a s o n a b l e  doub t  t h a t  t h e  i n v a l i d  r e a s o n  d i d  n o t  

a f f e c t  t h e  d e p a r t u r e  d e c i s i o n  o r  t h e  l e n g t h  of t h e  d e p a r t u r e .  

P e t i t i o n e r ' s  i n i t i a l  b r i e f  i n  t h e  i n s t a n t  c a s e  i n  t h e  

lower  t r i b u n a l  was f i l e d  p r i o r  t o  Misch le r .  P e t i t i o n e r  

a rgued  on a u t h o r i t y  of -- Hendrix t h a t  t h e  q u a n t i t y  of h e r o i n  

was a l r e a d y  f a c t o r e d  i n t o  t h e  s c o r e s h e e t ,  by r a i s i n g  t h e  

c r i m e  f rom a  second d e g r e e  f e l o n y  t o  a  f i r s t  d e g r e e  f e l o n y ,  

and s o  c o u l d  n o t  be  used a g a i n  a s  a  r e a s o n  f o r  d e p a r t u r e .  

When M i s c h l e r  was dec ided  on A p r i l  3 ,  1986,  p e t i t i o n e r  

prompt ly  f i l e d  a  n o t i c e  of  supp lementa l  a u t h o r i t y .  The 

lower t r i b u n a l ' s  o p i n i o n  ignored  P l i sch le r  and d i s a g r e e d  

t h a t  a  Hendrix v i o l a t i o n  had o c c u r r e d .  

P e t i t i o n e r  s u b m i t s  t h a t  b o t h  t y p e s  of  M i s c h l e r  

a u t o m a t i c  r e v e r s a l  s i t u a t i o n s  e x i s t  h e r e .  An " i n h e r e n t  

component" of  t r a f f i c k i n g  i s  t h e  q u a n t i t y  of  d r u g s .  

Without  t h e  t h r e s h o l d  amount, t h e  c r i m e  i s  o n l y  p o s s e s s i o n  

and o n l y  a  second d e g r e e  f e l o n y .  A " f a c t o r  a l r e a d y  t a k e n  

i n t o  a c c o u n t "  i n  t h e  s c o r e s h e e t  i s  t h e  e l e v a t i o n  of  t h e  

c r i m e  from a  second d e g r e e  t o  a  f i r s t  d e g r e e  f e l o n y ,  a n  

i n c r e a s e  o f  22 p o i n t s ,  which a u t o m a t i c a l l y  t a k e s  t h e  



d i s p o s i t i o n  o u t  of  t h e  n o n - s t a t e  p r i s o n  c e l l  and i n t o  t h e  

mandatory s t a t e  p r i s o n  range .  Thus, t h e  lower  t r i b u n a l  

was t o t a l l y  i n c o r r e c t  i n  r e f u s i n g  t o  f i n d  a  Hendrix o r  

M i s c h l e r  v i o l a t i o n .  

P e t i t i o n e r ' s  i n i t i a l  b r i e f  i n  t h e  lower t r i b u n a l  

c i t e d  t h i s  C o u r t ' s  o p i n i o n  i n  S a n t i a g o  v .  S t a t e ,  478 So.2d 

47 ( F l a .  1985) a s  c o n t r o l l i n g  a u t h o r i t y .  The lower 

t r i b u n a l ' s  o p i n i o n  does  n o t  even ment ion  S a n t i a g o .  I f  

it had a p p l i e d  S a n t i a q o  t o  r e a s o n  A,  it would have  concluded 

t h a t  S a n t i a q o  had a l r e a d y  answered t h e  c e r t i f i e d  q u e s t i o n ,  

f o r  S a n t i a g o  c i t e d  Hendrix and h e l d :  

The n a t u r e  and danqer  of  p o s s e s s i o n  
w i t h  i n t e n t  t o  s e l l  a  s c h e d u l e  I 
s u b s t a n c e  i s  f a c t o r e d  i n t o  t h e  - - - -  - - - 

p e n a l t y  recommended by t h e  g u i d e l i n e s .  
To a l l o w  t h o s e  f a c t o r s  t o  b e  
r e c o n s i d e r e d  a s  a n  a g g r a v a t i o n  
a l l o w i n g  d e p a r t u r e  from t h e  g u i d e l i n e s  
i s  c o n t r a r y -  t o  t h e  s p i r i t  and i n t e n t  
of  t h e  g u i d e l i n e s .  

I d .  a t  49 (emphasis  added) . - 

A s  n o t e d  above i n  f o o t n o t e  2,  p o s s e s s i o n  o f  h e r o i n  i s  

a  Schedule  I drug.  Thus, t h i s  C o u r t ' s  h o l d i n g  i n  S a n t i a g o  

h a s  a l r e a d y  p rov ided  a n  answer t o  t h e  q u e s t i o n  c e r t i f i e d  by 

t h e  lower  t r i b u n a l .  The answer ,  i n  l i g h t  of  S a n t i a g o ,  

must b e  No. I f  t h e  lower  t r i b u n a l  had ana lyzed  t h i s  c a s e  

i n  l i g h t  of  M i s c h l e r  and S a n t i a g o ,  i n s t e a d  o f  i t s  e r r o n e o u s  

p r i o r  d e c i s i o n  i n  M i t c h e l l  v .  S t a t e ,  458 So.2d 10 ( F l a .  1st 



DCA 1 9 8 4 ) ,  it would have r e a l i z e d  t h a t  P!itchell ,  which was 

a n  e a r l y  q u i d e l i n e s  d e c i s i o n ,  h a s  been i m p l i e d l y  o v e r r u l e d  

by M i s c h l e r  and S a n t i a g o .  

M i t c h e l l  was c o n v i c t e d  of p o s s e s s i o n  of more t h a n  20 

grams of  c a n n a b i s ,  a  f e l o n y  of t h e  t h i r d  d e g r e e .  H e  was 

found i n  p o s s e s s i o n  of an e n t i r e  b a l e ,  presumably f a r  more 

t h a n  20 grams, b u t  l e s s  t h a n  100 pounds, t h e  t h r e s h o l d  

q u a n t i t y  f o r  t h e  t r a f f i c k i n q  s t a t u t e ,  which r e c l a s s i f i e d  

t h e  c r i m e  a s  a  f i r s t  d e g r e e  f e l o n y .  The m a j o r i t y ' s  

i n t e r p r e t a t i o n  of  F l o r i d a  Rule of Cr imina l  P rocedure  3.701 

( d )  (11) i n  M i t c h e l l  i s  i n v a l i d  i n  l i q h t  of  t h i s  C o u r t ' s  

l a t e r  c a s e s .  While it i s  t r u e  t h a t ,  b e f o r e  t h e  g u i d e l i n e s ,  

q u a n t i t y  was a n  i m p o r t a n t  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  a n  

a p p r o p r i a t e  s e n t e n c e ,  it i s  now n o t  r e l e v a n t  t o  what a  

t r i a l  c o u r t  may do under  t h e  g u i d e l i n e s .  Before  t h e  qu ide -  

l i n e s ,  t r i a l  c o u r t s  had g r e a t  d i s c r e t i o n  i n  s e n t e n c i n g ,  

l i m i t e d  o n l y  by a  few c o n s i d e r a t i o n s ,  such a s  s t a t u t o r y  

maximum s e n t e n c e s .  I n  t h e  c l i m a t e  of much d i s c r e t i o n  

tempered o n l y  by a  few e x t e r n a l  s t a n d a r d s ,  q u a n t i t y  was 

a  l o g i c a l  and a p p r o p r i a t e  c o n s i d e r a t i o n  i n  s e n t e n c i n g .  

Although t h e  g u i d e l i n e s  had n o t  t o t a l l y  usurped j u d i c i a l  

d i s c r e t i o n ,  t h e y  have l i m i t e d  it and set  many e x t e r n a l  

s t a n d a r d s .  A q u a n t i t y  of  d rug  which i s  i n h e r e n t  i n  a  

s t a t u t e  covered  by t h e  g u i d e l i n e s  i s  n o t  an  a p p r o p r i a t e  

r e a s o n  t o  d e p a r t ,  even though it was a n  a p p r o p r i a t e  

c o n s i d e r a t i o n  b e f o r e  t h e  q u i d e l i n e s  w e r e  c r e a t e d .  I t  i s  



l o g i c a l  t o  d i s t i n g u i s h  l e n g t h  o f  s e n t e n c e  by  q u a n t i t y  o f  

d r u g ,  b u t  it i s  p r e q u i d e l i n e s  l o g i c  and no  l o n g e r  

a p p l i c a b l e .  C f .  Whitehead v .  S t a t e ,  #67 ,053  ( F l a .  O c t .  

30,  1986)  ( s e n t e n c i n g  g u i d e l i n e s  h a v e  i m p l i e d l y  r e p e a l e d  

h a b i t u a l  o f f e n d e r  s t a t u t e ) .  

The d i s s e n t i n g  o p i n i o n  o f  J u d q e  Thompson i n  M i t c h e l l  

makes i n f i n i t e l y  more s e n s e :  

Whi l e  I a g r e e  w i t h  t h e  m a j o r i t y  t h a t  
p o s s e s s i o n  o f  a  b a i l  o f  m a r i j u a n a  
s h o u l d  w a r r a n t  a  more s e v e r e  s e n t e n c e  
t h a n  p o s s e s s i o n  o f  21  grams,  n e i t h e r  
t h e  g u i d e l i n e s  n o r  t h e  s t a t u t e  making 
t h e  p o s s e s s i o n  o f  c a n n a b i s  a  c r i m i n a l  
o f f e n s e  p r o v i d e  f o r  a n y  d i s t i n c t i o n  
be tween  p o s s e s s i o n  of  20 grams and  
100 pounds.  I d o  n o t  t h i n k  w e  h a v e  
t h e  a u t h o r i t y  t o  rewr i t e  t h e  g u i d e -  
l i n e s  o r  t h e  s t a t u t e ,  n o r  do  I t h i n k  
a  t r i a l  judge  may d e p a r t  f rom t h e  
g u i d e l i n e s  i n  t h e  a b s e n c e  o f  c l e a r  
and c o n v i n c i n a  r e a s o n s .  

M i t c h e l l ,  s u p r a ,  458 So.2d a t  13 .  

To h o l d  t h a t  t h e  p r e s u m p t i v e  g u i d e l i n e  s e n t e n c e  i s  

i n a d e q u a t e  t o  p u n i s h  a n  a c t i v i t y  and q u a n t i t y  c l e a r l y  w i t h i n  

t h e  c o r n e r s  o f  t h e  s t a t u t e  i s  t o  a t t a c k  t h e  adequacy  of  

t h e  g u i d e l i n e s  g e n e r a l l y .  S e e  W i l l i a m s  v .  S t a t e ,  492 So.2d 

1308 ( F l a .  1986)  ( t r i a l  j u d g e ' s  m e r e  d i s a q r e e m e n t  w i t h  

g u i d e l i n e s  n o t  v a l i d  r e a s o n  f o r  d e p a r t u r e ) .  I t  i s  n o  more 

r e a s o n a b l e  t o  a c t  a s  t hough  t h e  g u i d e l i n e s  a r e  a d e q u a t e  o n l y  

f o r  t h e  l e a s t  a c t i v i t y ,  p resumably  m e r e  p o s s e s s i o n  o f  h e r o i n ,  

and t h e  l e a s t  q u a n t i t y ,  f o u r  grams,  and  a n y t h i n g  more s u p p o r t s  



a  d e p a r t u r e ,  t h a n  it i s  t o  s a y  t h a t  t h e  g u i d e l i n e s ,  b e i n g  

a d e q u a t e  f o r  t h e  g r e a t e s t  amount, 28 grams,  and most 

c u l p a b l e  a c t i v i t y ,  a c t u a l  s a l e ,  s u p p o r t  u n d e r d e p a r t u r e  

f o r  a n y t h i n g  less.  I f  t h e  l e q i s l a t u r e  i n t e n d e d  t o  t r e a t  

m e r e  p o s s e s s i o n  of  h e r o i n  and a c t u a l  t r a f f i c k i n g  i n  h e r o i n  

a s  e q u a l l y  bad a c t s ,  and i f  t h e  l e g i s l a t u r e  chooses  n o t  

t o  d i s t i n g u i s h  among q u a n t i t i e s  more narrowly t h a n  t h e  

4 - 1 4  qrams, 14-28 grams, o r  o v e r  28 grams r a n g e s ,  t h e  

j u d i c i a r y  may n o t  draw d i s t i n c t i o n s  which t h e  l e g i s l a t u r e  

h a s  n o t  chosen t o .  There  a r e ,  a r q u a b l y ,  l o g i c a l  d i s t i n c -  

t i o n s  between p o s s e s s i o n  and s a l e ,  and between f o u r  qrams 

and 1 3 . 1  grams, b u t  t h e  l e g a l  d i s t i n c t i o n s  between them 

a r e  f o r  t h e  l e g i s l a t u r e  t o  draw. The p ragmat ic  i s s u e  of where 

t o  draw t h e  l i n e  i s  a  l e q i s l a t i v e ,  n o t  a  j u d i c i a l ,  f u n c t i o n .  

Judge Thompson's d i s s e n t  i n  M i t c h e l l ,  quoted  above,  i s  

i n s t r u c t i v e  on t h i s  p o i n t .  

There  i s  n o t h i n g  t o  p r e v e n t  t h e  l e g i s l a t u r e  o r  t h i s  

Cour t  from drawing f i n e r  d i s t i n c t i o n s  among q u a n t i t i e s  of 

h e r o i n .  They c o u l d ,  f o r  example, i n c l u d e  e x t r a  p o i n t s  on 

t h e  s c o r e s h e e t  based on q u a n t i t y  -- such a s  no e x t r a  p o i n t s  

f o r  t h e  4-14  qram range ,  x  a d d i t i o n a l  p o i n t s  f o r  14-28 qrams, 

xx a d d i t i o n a l  p o i n t s  f o r  more t h a n  28 grams. The l e g i s l a t u r e ,  

t h e  Sen tenc ing  G u i d e l i n e s  Commission, n o r  t h i s  c o u r t  h a s  

done t h i s ;  t r i a l  o r  a p p e l l a t e  judges may n o t  do it f o r  them. 



Allowing a n  amount i n h e r e n t  i n  t h e  o f f e n s e  t o  b e  a  

r e a s o n  t o  d e p a r t  opens  t h e  door  f o r  d e p a r t u r e s  based on 

quan t i ty /amount  i n  o t h e r  s t a t u t e s  c o n t a i n i n g  such r a n g e s .  

The most common would p robab ly  b e  t h e  grand t h e f t  s t a t u t e ,  

which c o v e r s  amounts r a n g i n q  from $300 t o  $20,000 and 

from $20,000 upward. S e c t i o n  8 1 2 . 0 1 4 ( 2 ) ( a ) ,  2 ( b ) l ,  F l o r i d a  

S t a t u t e s ,  a s  amended by Ch. 86-161, Laws of F l o r i d a .  

L o g i c a l l y ,  t h e r e  i s  a  d i s t i n c t i o n  between s t e a l i n g  $301 

and s t e a l i n g  $19,999. But l e g a l l y ,  t h e  s t a t u t e  does  n o t  

make t h i s  d i s t i n c t i o n .  Using t h e  q u a n t i t y  of d r u q s  a s  a n  

a n a l o q y ,  any t i m e  a  d e f e n d a n t  s t o l e  $3,000,  o r  t e n  t i m e s  

t h e  minimum, t h e r e  would be  a  r e a s o n  t o  d e p a r t .  The grand 

t h e f t  s t a t u t e  h a s  n o t  been s o  c o n s t r u e d .  Dawkins v .  S t a t e ,  

479 So.2d 818 ( F l a .  2d DCA 1985) and Knowlton v .  S t a t e ,  466 

So.2d 278 ( F l a .  4 t h  DCA 1 9 8 5 ) .  

These  arguments  p o i n t  o u t  t h e  g r e a t e s t  p i t f a l l  of 

b a s i n g  d e p a r t u r e  on q u a n t i t y ,  which i s  s imply  t h a t  it i s  

t o o  s u b j e c t i v e .  The g u i d e l i n e s  a r e  supposed t o  b e  o b j e c t i v e  

and l e a d  t o  uni form s e n t e n c e s .  How would a  t r i a l  c o u r t  

d e c i d e  t h e  a p p r o p r i a t e  e x t e n t  o f  d e p a r t u r e  f o r  a  q u a n t i t y  

of  h e r o i n ?  Is it a  one  c e l l  i n c r e a s e  f o r  t e n  grams, o r  a  

two c e l l  i n c r e a s e  f o r  20 grams, o r  a  t h r e e  c e l l  i n c r e a s e  f o r  

30 grams? 

O t h e r  a p p e l l a t e  c o u r t s  have s t r u g g l e d  o v e r  t h i s  q u e s t i o n .  

G u e r r e r o  v .  S t a t e ,  484 So.2d 59 ( F l a .  2d DCA 1986) (965 qrams 



o f  c o c a i n e  a  p e r m i s s i b l e  ground f o r  d e p a r t u r e ) ;  Mul len  v .  

S t a t e ,  483 So.2d 754 ( F l a .  5 t h  DCA 1986)  ( p o s s e s s i o n  o f  13 .8  

grams o f  c o c a i n e  a  p e r m i s s i b l e  ground f o r  d e p a r t u r e ) ;  

P u r s e 1 1  v .  S t a t e ,  483 So.2d 93  ( F l a .  2d DCA 1986)  (1 ,952  

grams o f  c o c a i n e  p e r m i s s i b l e  ground f o r  d e p a r t u r e ) ;  I r w i n  

v .  S t a t e ,  479 So.2d 1 5 3  ( F l a .  2d DCA 1985)  ( q u a n t i t y  

u n s t a t e d  b u t  p e r m i s s i b l e  ground f o r  d e p a r t u r e ,  c i t i n g  Smi th  

v .  S t a t e ,  454 So.2d 90 ( F l a .  2d DCA 1 9 8 4 ) ;  B e n i t e z  v .  S t a t e ,  

470 So.2d 734 ( F l a .  2d DCA 1985)  ( q u a n t i t y  n o t  s t a t e d  b u t  

p e r m i s s i b l e  ground f o r  d e p a r t u r e ) ;  J e a n  v .  S t a t e ,  455 So.2d 

1083 ( F l a .  2d DCA 1984)  ( t w o  pounds of  m a r i j u a n a  p e r m i s s i b l e  

ground f o r  d e p a r t u r e  b e c a u s e  f a r  more t h a n  20 qrams n e c e s s a r y  

f o r  c o n v i c t i o n ) ;  and S e a s t r a n d  v .  S t a t e ,  474 So.2d 908 ( F l a .  

5 t h  DCA 1985)  (2 ,000  " h i t s "  o f  LSD, q u e s t i o n a b l e  v a l i d i t y  

• i n  l i g h t  o f  S a n t i a q o ) .  Compare t h e s e  c a s e s  w i t h  J i m i n e z  v .  

S t a t e ,  486 So.2d 36 ( F l a .  2d DCA 1986)  ( o n e  ounce  e q u a l l i n g  

a p p r o x i m a t e l y  28.35 grams o f  c o c a i n e  n o t  p e r m i s s i b l e  ground 

f o r  d e p a r t u r e  a s  b e i n q  a deminimus e x c e s s  o v e r  t h e  minimum 

n e c e s s a r y  t o  c o n v i c t  o f  t r a f f i c k i n g ) ;  and  G a l l o  v .  S t a t e ,  483 

So.2d 876 ( F l a .  2d DCA 1986)  (43 .5  grams o f  c o c a i n e  n o t  

p e r m i s s i b l e  ground f o r  d e p a r t u r e ) .  

P e t i t i o n e r  m a i n t a i n s ,  based  upon t h e  p r e c e d i n g  a rgumen t ,  

t h a t  t h e  b e s t  answer  t o  t h e  c e r t i f i e d  q u e s t i o n  would b e  a n  

u n q u a l i f i e d  NO. However, it c o u l d  b e  answered  w i t h  a  

q u a l i f i e d  y e s ,  w i t h o u t  d o i n g  v i o l e n c e  t o  M i s c h l e r  o r  Hendr ix  



o r  Sant iago.  I f  d e p a r t u r e  is  t o  be  allowed based upon t h e  

q u a n t i t y  of d ruqs ,  it should be l i m i t e d  only  t o  t h e  s i t u a -  

t i o n ,  such a s  occurred i n  Guerrero and P u r s e l l ,  where t h e  

q u a n t i t y  of d rugs  f a r  exceeds t h e  amount t h a t  t h e  l e g i s l a -  

t u r e  has  g iven  a s  t h e  " o u t e r  l i m i t "  of t h e  range,  i . e . ,  

more than  10,000 pounds of cannabis ,  o r  more than  400 grams 

of coca ine ,  o r  more than  28 grams of he ro in ,  o r  more than  

400 grams of PCP, o r  more than  25 ki lograms of methaqualone. 

Such a  depa r tu re  could be j u s t i f i e d  by t h e  p r e g u i d e l i n e s  

l o g i c  addressed above. But where t h e  l e g i s l a t u r e  has  a l r e a d y  

provided a  range of q u a n t i t i e s ,  and t h e  defendant  f a l l s  

w i th in  t h a t  range,  whether c l o s e  t o  t h e  lower amount o r  c l o s e  

t o  t h e  h ighe r  amount, d e p a r t u r e  cannot  be sanc t ioned  because 

t h e  weight i s  a l r e a d y  included i n  t h e  degree  of t h e  cr ime 

and i t s  corresponding p e n a l t i e s .  Only where t h e  q u a n t i t y  

f a r  exceeds t h e  q u a n t i t y  which c a l l s  f o r  t h e  most s e r i o u s  

pena l ty  would d e p a r t u r e  beyond t h e  recommended g u i d e l i n e s  

sen tence  be a p p r o p r i a t e .  

The lower t r i b u n a l  seems t o  have recognized t h i s  

d i s t i n c t i o n  i n  t h e  c u r i o u s  dec i s ion  of Newton v.  S t a t e ,  
4 

490 So.2d 179 ( F l a .  1st DCA 1986) .  I n  t h a t  c a s e  t h e  defendant  

4 ~ h e  d e c i s i o n  i s  c u r i o u s  because it preda ted  p e t i t i o n e r ' s  
op in ion  by f o u r  months, b u t  was n o t  c i t e d  i n  p e t i t i o n e r ' s  
opinion.  Only Judge B a r f i e l d  was common t o  both t h e  Newton 
pane l  and t h e  i n s t a n t  pane l .  



was c o n v i c t e d  of t r a f f i c k i n g  i n  170 grams of  c o c a i n e ,  which 

amount f a l l s  w i t h i n  t h e  l e a s t  s e r i o u s  t y p e  of t r a f f i c k i n g .  

The judge doubly  d e p a r t e d  from t h e  recommended g u i d e l i n e s  

s e n t e n c e  and imposed an  18 y e a r  s e n t e n c e ,  because  170 grams 

was v e r y  c l o s e  t o  t h e  200 gram l i m i t  f o r  t h i s  t y p e  of 

t r a f f i c k i n g .  The lower t r i b u n a l  h e l d  t h a t  t h i s  was a n  

improper r e a s o n ,  because  t h e  " o u t e r  l i m i t "  f o r  t r a f f i c k i n g  

i n  c o c a i n e  i s  n o t  200 grams, b u t  r a t h e r  more t h a n  400 grams, 

which i s  t h e  most s e r i o u s  c a t e g o r y  of  t r a f f i c k i n g  i n  

c o c a i n e :  

T h e r e f o r e ,  170 grams of  c o c a i n e  i s  n o t  
a t  t h e  o u t e r  l i m i t  of t h e  o f f e n s e  of  
t r a f f i c k i n g  which c o n t e m p l a t e s  amounts 
much g r e a t e r  t h a n  400 grams. 

Newton's o f f e n s e  c l e a r l y  f a l l s  w i t h i n  
t h e  f i r s t  d i v i s i o n  of  t h e  c o c a i n e  
t r a f f i c k i n g  c a t e g o r y  [28-200 grams] . 
The lower  c o u r t  h e r e  r e f e r s  t o  t h e  
l e g i s l a t i v e  i n t e n t  t h a t  e v e r y  i n c r e a s -  
i n g  amounts of c o c a i n e  a r e  tantamount  
t o  a g g r a v a t i n g  f a c t o r s .  W e  d i s a g r e e  
and f i n d  t h e  amount h e r e  t o  be w i t h i n  
t h e  recommended c a t e g o r y .  

I d .  a t  181. Newton's 170 grams i s  6 . 1  t i m e s  t h e  minimum - 
q u a n t i t y  r e q u i r e d  (28 grams) f o r  h i s  c r i m e .  P e t i t i o n e r ' s  

13.1 grams i s  3.3 t i m e s  t h e  minimum q u a n t i t y  ( 4  grams) 

r e q u i r e d  f o r  h i s  c r i m e .  I f  q u a n t i t y  i s  r e a l l y  s o  

i m p o r t a n t ,  why d i d  t h e  lower t r i b u n a l  uphold p e t i t i o n e r ' s  

d e p a r t u r e  w h i l e  r e v e r s i n g  Newton's d e p a r t u r e  where Newton's 
5 

c u l p a b i l i t y  was a l m o s t  t w i c e  a s  much a s  p e t i t i o n e r ?  T h i s  

5 ~ h e  e x t e n t  of t h e  g u i d e l i n e s  d e p a r t u r e  i s  a b o u t  t h e  same i n  
b o t h  c a s e s ,  i . e . ,  doub le ,  i f  one l o o k s  a t  t h e  number of  y e a r s .  
I f  c e l l s  a r e  examined, Newton's d e p a r t u r e  was t h r e e  c e l l s  and 
p e t i t i o n e r ' s  d e p a r t u r e  was two ce l l s .  



a n a l y s i s  shows t h e  a b s u r d i t y  of  f o c u s i n g  on q u a n t i t y  when 

t h a t  amount f a l l s  w i t h i n  t h e  r a n g e  of  w e i g h t s  t h a t  t h e  

l e g i s l a t u r e  h a s  employed i n  d e f i n i n g  t h e  c r i m e .  Only i f  

t h e  amount f a r  exceeds  t h e  " o u t e r  l i m i t s "  o f  t h e  c r i m e  

should  d e p a r t u r e  on t h e  b a s i s  o f  weight  b e  p e r m i t t e d .  

Any o t h e r  c o n s t r u c t i o n  would b e  i l l o g i c a l  and c o n t r a r y  

t o  t h e  l e t t e r  and s p i r i t  o f  t h e  g u i d e l i n e s .  Unless  and 

u n t i l  t h e  l e g i s l a t u r e  amends t h e  d r u g  t r a f f i c k i n g  s t a t u t e  

t o  narrow t h e  r a n g e s  of  t h e  q u a n t i t y  of  d r u g s ,  o r  t o  

r e c l a s s i f y  t h e  d e g r e e  of t h e  c r i m e s ,  t h i s  Cour t  i s  power- 

less t o  impute  more s e r i o u s  p e n a l t i e s  t o  a  d e f e n d a n t  

whose q u a n t i t y  of  d r u g s  f a l l s  w i t h i n  t h e  p r o s c r i b e d  r a n g e  

of  we igh t s .  Unless  and u n t i l  t h i s  Cour t  and t h e  l e g i s l a t u r e  

amend t h e  s c o r e s h e e t s  t o  p r o v i d e  i n c r e a s i n g  p o i n t  a s s e s s -  

e ments b e f o r e  i n c r e a s i n g  q u a n t i t i e s  of  d r u g s ,  t h e  amount 

of  t h e  d r u g  c a n n o t  b e  used a s  a  r e a s o n  f o r  d e p a r t u r e  

u n l e s s  it f a r  exceeds  t h e  " o u t e r  l i m i f ' o f  t h e  crimes a s  

d e f i n e d  by s t a t u t e .  T h i s  Cour t  must answer t h e  c e r t i f i e d  

q u e s t i o n  i n  t h e  n e g a t i v e ;  o r ,  i n  t h e  a l t e r n a t i v e ,  answer 

i n  t h e  a f f i r m a t i v e ,  b u t  o n l y  where t h e  q u a n t i t y  of d r u g s  

f a r  exceeds  t h e  " o u t e r  l i m i t "  o f  t h e  o f f e n s e .  



V CONCLUSION 

a Based upon t h e  f o r e g o i n g  argument ,  r e a s o n i n g ,  and 

c i t a t i o n  o f  a u t h o r i t y ,  p e t i t i o n e r  r e q u e s t s  t h a t  t h i s  

Cour t  d e c l a r e  r e a s o n s  f o r  d e p a r t u r e  A and B t o  b e  

i n v a l i d ,  v a c a t e  h i s  e i g h t  y e a r  d e p a r t u r e  s e n t e n c e ,  and 

remand f o r  r e s e n t e n c i n g  w i t h i n  t h e  4 1 / 2  - 5  1 / 2  y e a r  r ange .  
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