
S T A T E  O F  F L O R I D A  

V S .  
1 

No.  6 9 , 5 5 7  
1 
1 

ROBERT B R I A N  WATERHOUSE 1 
1 

A P P E L L A N T ' S  B R I E F  I N  C H I E F  

S T E P H E N  B. B R I G H T  
J U L I E  EDELSON 
C L I V E  A. STAFFORD S M I T H  
185 W a l t o n  Street ,  N.W. 
A t l a n t a ,  GA 3 0 3 0 3  
( 4 0 4 )  6 8 8 - 1 2 0 2  

C o u n s e l  f o r  R o b e r t  
B r i a n  W a t e r h o u s e  



TABLE O F  CONTENTS 

page 

Q U E S T I O N S  PRESENTED.  . . . . . . . . . . . . . . . . . . .  .1 

. . . . . . . . . . . . . . . . . .  STATEMENT O F  THE CASE.  . 2  

I. BY WITHHOLDING EXCULPATORY EVIDENCE 
U N T I L  THE L A S T  MINUTE AND BY F A I L I N G  
T O  D I S C L O S E  OTHER EXCULPATORY E V I D E N C E  
ALTOGETHER, THE PROSECUTION V I O L A T E D  
MR. WATERHOUSE'S R I G H T S  UNDER THE U N I T E D  . . . . . . . .  S T A T E S  C O N S T I T U T I O N  AND F L O R I D A  LAW. 3  

11. ROBERT WATERHOUSE WAS D E N I E D  E F F E C T I V E  
A S S I S T A N C E  O F  COUNSEL . . . . . . . . . . . . . . .  .12  

111. THE R E L I A N C E  UPON AN UNCONSTITUTIONAL 
P R I O R  C O N V I C T I O N  FOR TWO O F  THE AGGRA- 
VATING CIRCUMSTANCES A G A I N S T  MR. WATER- 
HOUSE D E P R I V E D  HIM O F  H I S  R I G H T S  SECURED 
BY THE E I G H T H  AND FOURTEENTH AMENDMENTS 
TO THE U N I T E D  S T A T E S  C O N S T I T U T I O N .  . . . . . . . . .  3 4  



TABLE OF AUTHORITIES 

Cases 
page 

Ake v. Oklahoma, 470 U.S. 68, - 
84 L.Ed.2d 53, 106 S.Ct. 1087 (1985). . . . . . . . .  .13,17 

Arango v. State, 467 So.2d 692 
(Fla. 1985) . . . . . . . . . . . . . . . . . . . . .  .8 

Beck v. Alabama, 447 U.S. 625 (1980) . . . . . . . . . . .  .38 - 
Blake v. Kemp, 758 F.2d 523 

(11th Cir. 1985). . . . . . . . . . . . . . . . . . .  .13 
Rlankenship v. Estelle, 545 F.2d 510 

(5th Cir . 1977) . . . . . . . . . . . . . . . . . . .  .9 
Boone v. Paderick, 541 F.2d 447 

(4th Cir . 1976) . . . . . . . . . . . . . . . . . . .  .8 
Bounds v. Smith, 430 U.S. 817 (1977) . . . . . . . . . . .  .33 
Boykin v. Alabama, 395 U.S. 238 (1969) . . . . . . . . . .  .39 
Brown v. Wainwright, 785 F.2d 1457 

(11th Cir. 1986). . . . . . . . . . . . . . . . . . .  .10 
. . . . . . . . . .  Burgett v. Texas, 389 U.S. 109 (1967). .37 

Caldwell v. Mississippi, 472 U.S. - , 
86 L.Ed.2d 231, 105 S.Ct. 2633 (1985) . . . . . . . .  .32 

Campbell v. - Peed, 594 F.2d 4 (4th Cir. 1979) . . . . . . .  .9 
. . . . . . .  Castro v. State, 419 So.2d 796 (DCA 3 1982). .28 

Chapman v. California, 386 U.S. 18 (1976). . . . . . . . .  .38 
Cheatham v. State, 364 So.2d 83 

(Fla. DCA 3 1978) . . . . . . . . . . . . . . . . . .  .28,36 
. . . . . . . . . .  Coleman v. Alabama, 399 U.S. 1 (1970). .35 

Collis v. State, 685 P . 2 d  975 (Okl. Cr. 1984). . . . . . .  .26 

(ii) 



Commonwealth v .  Grove,  324 A.2d 405 . . . . . . . . . . . . . . . . . . . . .  (Pa .  1 9 7 4 ) .  .24 

D a i g r e  v.  Maggio,. 705 F.2d 786 
( 5 t h  C i r .  1984)  . . . . . . . . . . . . . . . . . . .  .35 

D a v i s  v .  Alabama, 596 F.2d 1214 
( 5 t h  C i r .  1979)  v a c a t e d  a s  moot 
446 U.S. 903 (1980)  . . . . . . . . . . . . . . . . .  .23 

Edd ings  v.  Oklahoma, 455 U. S. 104 . . . . . . . . . . . . . . . . . . . . . . .  ( 1 9 8 2 ) .  .30 ,38  

Ex P a r t e  S c o t t ,  581 S.W. 2d 1 8 1  
(Tex.  C t .  C r i m .  Awp. 1 9 7 9 ) .  . . . . . . . . . . . . .  .29 

Gardne r  v .  F l o r i d a ,  
430 U.S. 349 ( 1 9 7 7 )  . . . . . . . . . . . . . . . . .  .38 

Gideon v .  Wainwriqht ,  372 U. S. 335 ( 1 9 6 3 ) .  . . . . . . . .  .37 

G i l p i n  v .  Un i t ed  S t a t e s ,  415 F.2d 638 
( 5 t h  C i r .  1969)  . . . . . . . . . . . . . . . . . . .  . 4 1  

Gladden v .  Unsworth,  396 F.2d 373 
( 9 t h  C i r .  1968)  . . . . . . . . . . . . . . . . . . .  .41  

Goodwin v.  Balkcorn, 684 F.2d 794 . . . . . . . . . . . . . . . . . .  ( 1 1 t h  C i r .  1 9 8 2 ) .  .28 

Gregg v.  G e o r q i a ,  428 U.S. 153  ( 1 9 7 6 ) .  . . . . . . . . . .  .27 

G r i f f i s  v .  S t a t e ,  472 So.2d 834 
( F l a .  1st DCA 1985)  . . . . . . . . . . . . . . . . .  .12 

G r i z z e l l  v .  Wainwright ,  692 F.2d 722 
( 1 1 t h  C i r .  1 9 8 2 ) .  . . . . . . . . . . . . . . . . . .  .38 

Ha ley  v .  Ohio,  332 U.S. 596 (1948)  . . . . . . . . . . . .  .41 - 
Hernandez v .  S t a t e ,  348 So.2d 1224 

( F l a .  DCA 3  1977)  . . . . . . . . . . . . . . . . . .  . 8  

Huckelbury  v .  S t a t e ,  337 So.2d 400 
( F l a .  2d DCA 1 9 7 6 ) .  . . . . . . . . . . . . . . . . .  .36 

( i i i )  



Hudson v  . S t a t e .  375 So.2d 355 
( F l a  . DCA 3. 1979)  . . . . . . . . . . . . . . . . . . .  36 

H u s s i c k  v  . S t a t e .  529 P . 2d 938 ( O r e  . 1 9 7 5 )  . . . . . . . . .  26 

I n  R e  G a u l t .  387 U.S. 1 4 5  (1967)  . . . . . . . . . . . . . .  41 

I n  re  O s s i n s k y .  279 So.2d 292 ( F l a  . 1 9 7 3 )  . . . . . . . . . .  37 

Johnson  v  . Z e r b s t .  304 U.S. 458 ( 1 9 3 8 )  . . . . . . . . . . .  39 

J o n e s  v  . E s t e l l e .  622 F.2d 124  
( 5 t h  C i r . )  c e r t  . d e n i e d  449 U.S. 996 ( 1 9 8 0 )  . . . . . .  38 

K i r b y  v  . I l l i n o i s .  406 U.S. 682 ( 1 9 7 2 )  . . . . . . . . . . .  35 

L o c k e t t  v  . Ohio.  438 U.S. 586 ( 1 9 7 8 )  . . . . . . . . . . .  .31. 38 

Loper  v  . Beto .  405 U.S. 473 ( 1 9 7 2 )  . . . . . . . . . . . . .  37 - 
Marrow v  . S t a t e .  483 So.2d 1 7  ( F l a  . DCA 2  1 9 8 5 )  . . . . . . .  9  

Matter o f  S u f f o l k  Coun ty  Ba r  . . . .  A s s o c i a t i o n  v  . L a F r e n i e r e  . 26 A.D.2d 946 (1966)  35 

Matthews v . U n i t e d  S t a t e s .  
449 F.2d 985  ( D . C . C i r .  1 9 7 1 )  . . . . . . . . . . . . . .  33 

McCarthy v  . U n i t e d  S t a t e s .  394 U . S  . 459 ( 1 9 6 9 )  . . . . . . .  3 9  

~ i n c e y  v  . Ar izona .  434 U.S. 1342 ( 1 9 7 7 )  . . . . . . . . . . .  41 

Miranda v  . A r i z o n a .  384 U.S. 436 (1966)  . . . . . . . . . . .  41 

M u l l i n s  v  . Evans.  622 F.2d 504 . . . . . . . . . . . . . . . . . . . .  ( 1 0 t h  C i r  . 1980)  33 

Napue v  . I l l i n o i s .  360 U.S. 264 (1959)  . . . . . . . . . . .  7  

Neimeyer v  . S t a t e .  378 So.2d 8 1 8  
( F l a  . 2d DCA 1979)  . . . . . . . . . . . . . . . . . . .  12 

N e l s o n  v  . Estelle.  642  F.2d 903  
( 5 t h  C i r  . 1981)  . . . . . . . . . . . . . . . . . . . .  26 

. . . Nero  v  B lackburn .  597 F.2d 991 ( 5 t h  C i r  1 9 7 9 )  .26.  32 - 



People v . Brown. 709 P.2d 440 
(Cal . 1985) . . . . . . . . . . . . . . . . . . . . . .  19 

People v . Harbold. 464 N.E.2d 734 
(I11.App. 1984) . . . . . . . . . . . . . . . . . . . .  19 

People v . Redmond. 278 N.E.2d 766 
(I11 . 1972) . . . . . . . . . . . . . . . . . . . . . .  25 

People v . Savvides. 136 N.E.2d 853 
(NY 1956) . . . . . . . . . . . . . . . . . . . . . . .  10 

People v . Shells. 483 P.2d 1227 
(Cal . 1971) . . . . . . . . . . . . . . . . . . . . . .  29 

People v . Young. 391 N.W.2d 270 (Mich . 1986) . . . . . . .  .18. 19 
Pilla v . American Bar Association. 

542 F.2d 56 (8th Cir . 1976) . . . . . . . . . . . . . .  36 
Porterfield v . State. 472 So.2d 882 

(Fla . DCA 1 1985) . . . . . . . . . . . . . . . . . . .  9 
. . . . . . . . . . . .  . Powell v Alabama. 287 U.S. 45 (1932) 35 

Quillun v . State. 626 S.W. 2d 414 . (Mo App . 1981) . . . . . . . . . . . . . . . . . . . .  29 
. . . . . . . . . .  . Roberts v Louisiana. 428 U.S. 325 (1976) 27 

Solina v . United States. 709 F.2d 160 
(2d Cir . 1983) . . . . . . . . . . . . . . . . . . . . .  36 

State v . Myles. 389 So.2d 12 (La . 1980) . . . . . . . . . . .  33 
. . . . . . . . . . . .  Stein v New York. 346 U.S. 156 (1953) 41 

Strickland v . Washington. 466 U.S. 668. 
80 L.Ed.2d 674. 104 S.Ct. 2052 (1984) . . . . . . . .  .12.13. 

Taylor v . Montqomery. 539 F.2d 715 
(7th Cir . 1976) . . . . . . . . . . . . . . . . . . . .  36 

Teague v . united States. 499 F.2d 38 
(7th Cir . 1974) . . . . . . . . . . . . . . . . . . . .  10 



The F l o r i d a  B a r  v .  R . i c c a r d i ,  304 So.2d 444 
( F l a .  1 9 7 4 )  . . . . . . . . . . . . . . . . . . . . .  .37 

T u r n e r  v .  Amer ican  Rar A s s o c i a t i o n ,  
407 F.Supp. 451 ( W . D . W i s .  1975 )  . . . . . . . . . . .  .36 

U n i t e d  S t a t e s  e x  r e l .  Washinq ton  v.  V i n c e n t ,  
525 F.2d 262 (2d  C i r .  1 9 7 6 )  . . . . . . . . . . . . .  . 9  

U n i t e d  S t a t e s  v .  Auten ,  632  F.2d 478 
( 5 t h  C i r .  1 9 8 0 )  . . . . . . . . . . . . . . . . . . .  .24 

U n i t e d  S t a t e s  v .  Barham, 595  F.2d 231  
( 5 t h  C i r .  1 9 7 9 )  . . . . . . . . . . . . . . . . . . .  .10 

U n i t e d  S t a t e s  v .  B u t l e r ,  
567 F.2d 885  ( 9 t h  C i r .  1 9 7 8 ) .  . . . . . . . . . . . .  .9  

U n i t e d  S t a t e s  v .  Bynum, 
567 F.2d 1167  (1st C i r .  1 9 7 8 )  . . . . . . . . . . . .  . 9  

U n i t e d  S t a t e s  v .  Dayton ,  604 F.2d 931  
( 5 t h  C i r .  1 9 7 9 )  . . . . . . . . . . . . . . . . . . .  .39 

U n i t e d  S t a t e s  v .  Gouve i a ,  U. S. - I . . . . . . . . . . . . . .  8 1  L.Ed.2d 146 ( 1 9 8 4 ) y .  . 3 5  

U n i t e d  S t a t e s  v .  Hammonds, 425 F.2d 597 
( D . C . C i r .  1 9 7 0 )  . . . . . . . . . . . . . . . . . . .  . 3 3  

U n i t e d  S t a t e s  v .  Hoffman, 
733 F.2d 596 ( 9 t h  C i r .  1 9 8 4 ) .  . . . . . . . . . . . .  .36 

U n i t e d  S t a t e s  v .  I r w i n ,  561  F.2d 1 9 8  
( 1 0 t h  C i r .  1 9 7 7 ) .  . . . . . . . . . . . . . . . . . .  .36 

U n i t e d  S t a t e s  v .  I v e r s o n ,  637 F.2d 799 
( D . C . C i r .  1 9 8 1 )  . . . . . . . . . . . . . . . . . . .  .10 

U n i t e d  S t a t e s  v .  L i b r a c h ,  520 F.2d 550 . . . . . . . . . . . . . . . . . . .  ( 8 t h  C i r .  1975 )  .8 

U n i t e d  S t a t e s  v .  P o l l a c k ,  534 F.2d 964 
ce r t .  d e n i e d ,  429 U.S. 924 ( 1 9 7 6 )  . . . . . . . . . .  .11 



United States v. SanFilippo, 
564 F.2d 176 (5th Cir. 1977). . . . . . . . . . . . .  .10 

United States v. Tucker, 404 U.S. 443 (1972) . . . . . . .  .37 
United States v. Wade 388 U.S. 218 (1967) . . . . . . . .  .35 

f 

United States v. Wilhelm, 570 F.2d 461 
(3d Cir . 1978). . . . . . . . . . . . . . . . . . . .  .36 

United States v. Wright, 568 F.2d 142 
(9th Cir 1978). . . . . . . . . . . . . . . . . . . .  .36 

Waterhouse v. State, 429 So.2d 301 
(Fla. 1983) cert. denied, 464 U.S. 977 (1983) . . . .  .3 

Williams v. Griswald, 743 F.2d 1533 
(11th Cir. 1984). . . . . . . . . . . . . . . . . . .  .12 

Woodson v. North Carolina, 428 U.S. 280 (1976) . . . . . .  .27,31, 
34,38 

Wright v. State, 446 So.2d 208 (DCA 3 1984). . . . . . . .  .26 
Young v. f Zant 677 F.2d 792 (11th Cir. 1982) . . . . . . .  .28 

. . . . . . . . . .  Zant v. Stephens, 462 U.S. 862 (1983). .38,40 - 
Other Authorities 

Barnett & Ogle, probabilities and Human 
Hair Comwarisons, 27 Jou. For. Sci. 279 - 
(April 1982). . . . . . . . . . . . . . . . . . . . .  .22 

Culliford B.J., The Examination and Typing . . .  of ~ l o o d s t a i n s b o r a t o r y  Law Enf. .20 

Fla. Stat. 921.141 (5) (a) . . . . . . . . . . . . . . . . .  .34 
Fla. Stat. 921.141 (6) . . . . . . . . . . . . . . . . . .  .31 
Grieve M.S., The Role of Fibers in Forensic . . . .  Science Examinations, 28 Jou. For. Sci. 877. .23 

(vii) 



National Institute of Justice Sourcebook 
in Forensic Serology Immunology 
& Biochemistry (1983) . . . . . . . . . . . . . . . .  .18 

New York Record [N.Y.R.], 43 108 133 142 (Tr. 1034). -40 

Sutton Further Alleles of PGM in Human Semen 
Detected by Isoelectric Focusing, 
23 Jou. For. Sci. 189 (1978). . . . . . . . . . . . .  .18 

Yeshion, Thermal Degradation of Erythrocyte 
Acid Phosphotase Isozymes in a Case Sample 
25 Jou. For. Sci. 695 (1980). . . . . . . . . . . . .  .21 

A.B.A.Standards Relating to Discovery and 
Procedure Before Trial, 11-2.l(c) 
11-2.2(a) (1982). . . . . . . . . . . . . . . . . . .  .ll 

A.R.A. Standards Relating to the 
Prosecution Function 3-3.11(a) (1982). . . . . . . . .  11 

(viii) 



QUESTIONS PRESENTED 

1. Whether  t h e  f a i l u r e  t o  d i s c l o s e  i n f o r m a t i o n  r e g a r d i n g  

t h e  c r e d i b i l i t y  o f  a  key p r o s e c u t i o n  w i t n e s s  and t h e  w i t h h o l d i n g  

o f  e x c u l p a t o r y  e v i d e n c e  f o r  e i g h t  months  u n t i l  t h e  e v e  o f  t r i a l ,  

v i o l a t e d  Mr. W a t e r h o u s e ' s  r i g h t s  u n d e r  F l a .  R. C r .  P. 3.220 a n d  

t o d u e p r o c e s s  o f  l a w ?  

2. Whether  P o b e r t  Wa te rhouse  was d e n i e d  e f f e c t i v e  a s s i s -  

t a n c e  o f  c o u n s e l  a t  h i s  t r i a l  whe re ,  i n t e r  a l i a ,  d e f e n s e  c o u n s e l  

( a )  f a i l e d  t o  c o n s u l t  w i t h  i n d e p e n d e n t  e x p e r t s  t h e r e b y  a l l o w i n g  

t h e  p r o s e c u t i o n  t o  p r e s e n t  u n r e l i a b l e  o p i n i o n  t e s t i m o n y ;  ( b )  

f a i l e d  t o  i n v e s t i g a t e  Mr. Wate rhouse ' s  background  and ,  a s  a  

r e s u l t ,  d i d  n o t  p r e s e n t  a  w e a l t h  o f  m i t i g a t i n g  e v i d e n c e  i n  h i s  

b e h a l f ;  and  (c )  a t  t h e  p e n a l t y  p h a s e ,  g a v e  t h e  c l o s i n g  a r g u m e n t  

h e l d  u n c o n s t i t u t i o n a l  i n  C a l d w e l l  v. M i s s i s s i p p i ,  472  U.S. - I 
86 L.Ed.2d 2 3 1 ,  1 0 5  S.Ct. 2633  ( 1 9 8 5 ) ?  

3. Whether  t h e  p r i o r  c o n v i c t i o n  used  a s  t w o  a q g r a v a t i n g  

f a c t o r s  a g a i n s t  Mr. Wa te rhouse  is  v a l i d  whe re  t h e  l a w y e r  who 

r e p r e s e n t e d  Mr. Wa te rhouse  a t  t h e  t i m e  was n o t  a  member o f  t h e  

b a r ,  t h e  g u i l t  p l e a  was n o t  knowinq and  v o l u n t a r y  and was e n t e r e d  

based  i n  p a r t  o n  s t a t e m e n t s  i l l e g a l l y  o b t a i n e d  f rom Mr. Water-  

house .  



SUMMARY OF THE ARGUMENT 

F i r s t ,  p r o s e c u t o r  Mer k l e ' s  d e l i b e r a t e  f a i l u r e  t o  d i s c l o s e  

t h e  names o f  e x c u l p a t o r y  w i t n e s s e s  u n t i l  t h e  work ing  d a y  p r i o r  t o  

t r i a l ,  combined w i t h  t h e  c a l c u l a t e d  s u p p r e s s i o n  o f  impeachment 

e v i d e n c e  c r i t i c a l  t o  t h e  j u r y 1  s e v a l u a t i o n  o f  t h e  e v i d e n c e ,  

d e p r i v e d  Mr. Waterhouse  o f  h i s  r i g h t s  under  F l a .  R. Cr.  Pro .  S 

3.220 and t h e  Due P r o c e s s  C l a u s e  o f  t h e  F o u r t e e n t h  Amendment t o  

t h e  Un i t ed  S t a t e s  C o n s t i t u t i o n .  

Second ,  t r i a l  c o u n s e l ' s  f a i l u r e  t o  m a k e  a n y  m e a n i n g f u l  

e f f o r t  t o  p r e p a r e  t o  c o n f r o n t  t h e  e x p e r t  w i t n e s s e s  a g a i n s t  h im,  

t o  i n v e s t i g a t e  and e l i m i n a t e  h i s  u n c o n s t i t u t i o n a l  p r i o r  c o n v i c -  

t i o n ,  and t o  d i s c o v e r  and p r e s e n t  c o m p e l l i n g  m i t i g a t i n g  e v i d e n c e ,  

combined w i t h  c o u n s e l ' s  p r e j u d i c i a l  c l o s i n g  a rgumen t ,  d e p r i v e d  

Mr. Wa te rhouse  o f  h i s  r i g h t  t o  t h e  e f f e c t i v e  a s s i s t a n c e  o f  

c o u n s e l ,  i n  v i o l a t i o n  o f  t h e  S i x t h  Amendment t o  t h e  u n i t e d  S t a t e s  

C o n s t i t u t i o n .  

t in ally, t h e  u s e  o f  a n  u n c o n s t i t u t i o n a l  p r i o r  c o n v i c t i o n  i n  

s e n t e n c i n g  d e p r i v e d  Mr. Waterhouse  o f  h i s  f u n d a m e n t a l  r i g h t s  

where  t h e  c o n v i c t i o n  was o b t a i n e d  i n  c o n t r a v e n t i o n  o f  Mr. 

W a t e r h o u s e 1 s  r i g h t  t o  c o u n s e l ,  where  h i s  g u i l t y  p l e a  was n o t  

shown t o  be v o l u n t a r y ,  and where  i t  was p remised  on s t a t e m e n t s  

c o e r c e d  f rom him. 



STATEMENT OF THE CASE 

T h e  c a s e  i s  b e f o r e  t h e  C o u r t  o n  a p p e a l  f r o m  t h e  d e n i a l  o f  a  

m o t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f  i n  t h e  C i r c u i t  C o u r t  f o r  t h e  

S i x t h  J u d i c i a l  C i r c u i t  i n  P i n e l l a s  c o u n t y . l  R o b e r t  B r i a n  Water- 

h o u s e  c o n t e n d s  t h a t  h e  was c o n v i c t e d  o f  f i r s t  d e g r e e  m u r d e r  and  

s e n t e n c e d  t o  d e a t h  i n  v i o l a t i o n  o f  t h e  l a w  o f  F l o r i d a  a n d  t h e  

C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  

Mr. W a t e r h o u s e  was a r r e s t e d  o n  J a n u a r y  9, 1980 a n d  c h a r g e d  

w i t h  t h e  m u r d e r  o f  Deborah  Kammerer, whose  body was  f o u n d  o n  

J a n u a r y  3 on t h e  s h o r e  o f  t h e  Tampa Bay i n  S t .  P e t e r s b u r g .  S h e  

had  s u f f e r e d  n u m e r o u s  wounds f r o m  a b l u n t  i n s t r u m e n t .  

The p r o s e c u t i o n  p r e s e n t e d  a c i r c u m s t a n t i a l  c a s e  w h i c h  r e s t e d  

o n  e v i d e n c e  s u g g e s t e d  t h a t  M r .  W a t e r h o u s e  had  a  p r o p e n s i t y  t o w a r d  

a n a l  s e x ,  R. 1319,  1 7 9 4 , ~  a n d  t h a t  t h e  d e c e d e n t  d i s l i k e d  a n a l  

i n t e r c o u r s e  ( t h e  m e d i c a l  e x a m i n e r  t e s t i f i e d  t h a t  it a p p e a r e d  t h e  

d e c e d e n t  had e x p e r i e n c e d  a n a l  s e x  ~ r i o r  t o  h e r  d e a t h ) ;  t h e  

t e s t i m o n y  o f  n u m e r o u s  e x p e r t  w i t n e s s e s  r e g a r d i n g  s c i e n t i f i c  

t e s t s ,  b l o o d  a n a l y s i s ,  b l o o d  s p l a t t e r s ,  and  t h e  a n a l y s i s  of h a i r  

and  f i b e r s  r e c o v e r e d  f r o m  Mr. W a t e r h o u s e ' s  car and  t h e  d e c e d e n t ' s  

c l o t h e s ;  t h e  t e s t i m o n y  o f  p o l i c e  o f f i c e r s  a n d  a n  i n m a t e  f r o m  t h e  

j a i l  r e g a r d i n g  s t a t e m e n t s  a l l e g e d l y  made b y  Mr. W a t e r h o u s e ;  a n d  

t e s t i m o n y  b y  a b a r t e n d e r  t h a t  Mr. W a t e r h o u s e  l e f t  a  b a r  w i t h  t h e  

1. T h i s  m a t t e r  was p r e v i o u s l y  b e f o r e  t h i s  C o u r t  on  t h e  
S t a t e ' s  m o t i o n  t o  v a c a t e  t h e  s t a y  of  e x e c u t i o n  e n t e r e d  b y  t h e  
C i r c u i t  C o u r t .  T h i s  C o u r t  d e n i e d  t h e  m o t i o n .  S t a t e  v. Beach ,  
No.  6 6 , 7 2 5  ( M a r c h  1 8 ,  1 9 8 5 ) .  

2. A l l  r e f e r e n c e s  t o  t h e  e i g h t - v o l u m e  r e c o r d  o n  a p p e a l  f r o m  
Mr. W a t e r h o u s e ' s  p o s t - c o n v i c t i o n  h e a r i n g  w i l l  b e  c i t e d  " (Tr .  
- )". R e f e r e n c e s  t o  t h e  r e c o r d  on  d i r e c t  a p p e a l ,  i n c o r p o r a t e d  
i n t o  t h i s  r e c o r d  b y  j o i n t  a g r e e m e n t  o f  t h e  s t a t e  and t h e  d e f e n s e ,  
w i l l  b e  c i t e d  "(I?. - ) I' . 



d e c e d e n t  on  t h e  n i g h t  o f  t h e  h o m i c i d e ,  R. 1112.  

The d e f e n s e  was p r o v i d e d  w i t h  t h e  names of  two  e x c u l p a t o r y  

w i t n e s s e s  on  t h e  F r i d a y  b e f o r e  t h e  t r i a l  was t o  begin .  Accord ing  

t o  t h e  t w o ,  Mr. W a t e r h o u s e  d i d  n o t  l e a v e  t h e  b a r  w i t h  t h e  d e c e -  

d e n t  on t h e  n i g h t  o f  t h e  homic ide .  On t h e  f o l l o w i n g  Monday, 

c o u n s e l  was n o t i f i e d  t h a t  t h e  c o u r t  had changed  i ts  r u l i n g  

s u p p r e s s i n g  one  o f  Mr. Wate rhouse ' s  s t a t e m e n t s .  Counse l  was 

s t i l l  a t t e m p t i n g  t o  l o c a t e  one  o f  t h e  two w i t n e s s e s  and t o  o b t a i n  

r e p o r t s  o f  some o f  t h e  s t a t e ' s  e x p e r t s .  Because  of  t h e s e  

f a c t o r s ,  c o u n s e l  moved f o r  a c o n t i n u a n c e .  R.. 597. The m o t i o n  

was d e n i e d .  

The j u r y  found Mr. Wate rhouse  q u i l t y  o f  murder  on September  

2, 1980. The j u r y  recommended a s e n t e n c e  o f  d e a t h  on t h e  

f o l l o w i n g  day ,  and t h e  c o u r t  e n t e r e d  a n  o r d e r  s e n t e n c i n g  Mr. 

Wate rhouse  t o  d e a t h  on September  15,  1980. T h i s  C o u r t  d e n i e d  h i s  

d i r e c t  a p p e a l  on F e b r u a r y  17,  1983. Waterhouse v. S t a t e ,  429 - 
So.2d 301  ( F l a .  1 9 8 3 ) ,  cer t .  d e n i e d ,  464 U.S. 977  ( 1 9 8 3 ) .  

I. BY WITHHOLDING EXCULPATORY EVIDENCE UNTIL 
THE LAST M I N U T E  AND BY F A I L I N G  TO DISCLOSE 
OTHER EXCULPATORY EVIDENCE ALTOGETHER, 
THE PROSECUTION VIOLATED MR. WATERHOUSE'S 
RIGHTS UNDER THE UNITED STATES CONSTITUTION 
AND F L O R I D A  LAW. 

The r e c o r d  d e v e l o p e d  i n  t h e  c o u r t  below makes it c l e a r  t h a t  

p r o s e c u t o r  Robe r t  Merkle  b reached  h i s  d u t y  t o  d i s c l o s e  e v i d e n c e  

t o  t h e  d e f e n s e  i n  s e v e r a l  m a t e r i a l  r e s p e c t s .  Merk le  w i t h h e l d  t h e  

names o f  two  w i t n e s s e s  who c o u l d  p r o v i d e  e x c u l p a t o r y  t e s t i m o n y  

u n t i l  t h e  e v e  o f  t r i a l .  H e  f a i l e d  t o  d i s c l o s e  t h a t  a w i t n e s s  

a g a i n s t  Waterhouse  had s o u g h t  f a v o r a b l e  t r e a t m e n t  on h i s  pend ing  

c h a r g e s  i n  exchange  f o r  t e s t i m o n y  a g a i n s t  Mr. Waterhouse.  The 



p e n d i n g  c a s e s  were c o n t i n u e d  u n t i l  a f t e r  Mr. Wate rhouse ' s  t r i a l  

w i t h  t h e  u n d e r s t a n d i n g  t h a t  wha t  t h e  w i t n e s s  would g e t  would 

depend  upon h i s  t e s t i m o n y  a g a i n s t  Waterhouse .  When t h e  w i t n e s s  

t e s t i f i e d ,  h e  d e n i e d  t h a t  h e  had e v e r  been i n v o l v e d  i n  e x t o r t i o n  

a t  t h e  j a i l .  The p r o s e c u t i o n  f a i l e d  t o  p r o v i d e  a  p o l i c e  r e p o r t  

d i s c l o s i n g  t h a t  t h e  w i t n e s s  had been engaged  i n  e x t o r t i o n  and 

s u c c e s s f u l l y  b l o c k e d  a n y  c r o s s - e x a m i n a t i o n  by  d e f e n s e  c o u n s e l  

a b o u t  t h e  e x t o r t i o n .  The p r o s e c u t i o n ' s  a c t i o n s  v i o l a t e d  Mr. 

Wate rhouse ' s  c o n s t i t u t i o n a l  and  s t a t u t o r y  r i q h t s  and r e q u i r e s  a  

new t r i a l .  

One o f  t h e  s t a t e ' s  key  w i t n e s s e s  a g a i n s t  t h e  d e f e n d a n t  was 

K e n n e t h  Young, a  P r i s o n e r  who h a d  b e e n  h o u s e d  i n  t h e  s a m e  c e l l  a s  

Mr. Wate rhouse  a t  t h e  P i n e l l a s  County  J a i l .  Mr. Young t e s t i f i e d  

t h a t  Mr. Wate rhouse  a t t e m p t e d  t o  s e x u a l l y  a s s a u l t  a n o t h e r  i n m a t e ,  

and  i m m e d i a t e l y  a f t e r w a r d s  made i n c r i m i n a t i n g  a d m i s s i o n s  t o  Mr. 

Young r e g a r d i n g  b o t h  t h e  s e x u a l  a s s a u l t  and t h e  h o m i c i d e  i t se l f .  

(R. 1784-93) N e i t h e r  t h e  v i c t i m  o f  t h e  a l l e g e d  a s s a u l t  no r  o t h e r  

p r i s o n e r s  i n  t h e  c e l l  were c a l l e d  t o  t e s t i f y .  

The a t t e m p t e d  a s s a u l t  a l l e g e d l y  t ook  p l a c e  on J u l y  13 ,  1980. 

(R. 1 7 8 8 )  Dur ing  t h e  n e x t  c o u p l e  o f  d a y s ,  D e t e c t i v e  R o l l e  o f  t h e  

P i n e l l a s  County  S h e r i f f ' s  Depa r tmen t ,  who was a s s i q n e d  t o  t h e  

j a i l ,  i n t e r v i e w e d  s e v e r a l  o f  t h e  i n m a t e s  housed i n  t h e  c e l l  

r e g a r d i n g  t h e  i n c i d e n t ,  i n c l u d i n g  t h e  a l l e g e d  v i c t i m ,  C l a r k ,  and 

Young. Acco rd ing  t o  B o l l e ' s  r e p o r t  o f  t h e s e  i n t e r v i e w s  (Tr.  

1032, De fense  E x h i b i t  l ) ,  C l a r k  s t a t e d  t h a t  Young and a n o t h e r  

i n m a t e  d e v i s e d  a n  e x t o r t i o n  r a c k e t ,  o f f e r i n g  t o  p r o t e c t  C l a r k  i n  

e x c h a n q e  f o r  C l a r k ' s  commissary .  The r e p o r t  a l s o  i n d i c a t e s  t h a t  



when Young was t o l d  C l a r k ' s  v e r s i o n ,  h e  s t a t e d  t h a t  he  would t e l l  

more and t e s t i f y  a g a i n s t  Mr. Waterhouse  r e g a r d i n g  t h e  j a i l  i n -  

c i d e n t  a s  w e l l  a s  t h e  murder ,  " i f  a  s a t i s f a c t o r y  a g r e e m e n t  was 

conc ludedn  w i t h  t h e  S t a t e  A t t o r n e y ' s  Off ice: 

Yowever, Young s a i d  h e  wanted a n  ag reemen t  
made between h i s  a t t o r n e y  and [ t h e  S t a t e ' s  
A t t o r n e y ' s  o f f  i c e ]  b e f o r e  h e  would d i s c u s s  t h e  
i n c i d e n t .  Young a l s o  a d v i s e d  he  c o u l d  tes t i -  
f y  on t h e  Waterhouse  murder  c a s e  and would i f  
a  s a t i s f a c t o r y  a g r e e m e n t  was concluded .  W r i t e r  
n o t i f i e d  [ S t a t e ' s  A t t o r n e y ]  J a c k  H e l l  i n g e r  o f  
t h e  above i n f o r m a t i o n  and a l s o  n o t i f i e d  Young's 
a t t o r n e y  J o s e p h  Donahey. . . . 

I d .  a t  3.  - 
Young i n d i c a t e d  t h a t  a  " s a t i s f a c t o r y  agreement"  would be 

s e n t e n c e s  o n  h i s  two  pending  c h a r g e s  -- f o r  a t t e m p t e d  e s c a p e  and 

smugg l ing  d y n a m i t e  i n t o  t h e  j a i l  -- c o n c u r r e n t  w i t h  o t h e r  

s e n t e n c e s  h e  was s e r v i n g  and a  recommendat ion  of  work r e l e a s e .  

(Tr .  793)  T h i s  was communicated t o  t h e  p r o s e c u t o r s  (Tr .  797) ,  

who r e f u s e d  t o  make any  e x p l i c i t  a g r e e m e n t  w i t h  Young, b u t  d i d  

n o t  r e j e c t  Young's p r o p o s a l .  (Tr .  798). The p r o s e c u t i o n  con- 

t i n u e d  Young's s e n t e n c i n g  on h i s  two pend ing  c h a r g e s  u n t i l  a f t e r  

Mr. Waterhouse ' s  t r i a l .  (T r .  1038)  The p u r p o s e s  o f  t h e s e  con- 

t i n u a n c e s  was n t o  see whe the r  Mr. Young pe r fo rmed  a t  Mr. Water-  

h o u s e ' s  t r i a l .  . . .n ( T r .  8 0 1 )  Young ' s  a t t o r n e y  a s s u r e d  h im 

t h a t  based on h i s  y e a r s  o f  working  w i t h  t h e  p r o s e c u t o r s  h e  would 

g e t  what  h e  wanted i f  h e  c o o p e r a t e d .  (Tr .  795, 799) 

Young "per formedn w e l l ,  and d i d  indeed  r e c e i v e  c o n c u r r e n t  

s e n t e n c e s  on t h e  c h a r g e s  pend ing ,  which h i s  a t t o r n e y  J o e  Donahey 

c o n s i d e r e d  a n  e x c e p t i o n a l l y  good d e a l .  (Tr. 802)  Donahey t es t i -  

f i e d  a t  t h e  h e a r i n g  t h a t  had Young n o t  r e c e i v e  t h e  l i g h t  

s e n t e n c e ,  h e  would have  n f i l e d  a  Motion t o  wi thd raw h i s  plea." 



( T r .  8 0 3 )  

Young was n o t  t o t a l l y  s a t i s f i e d  w i t h  t h e  manner i n  which  he 

was s e r v i n g  h i s  s e n t e n c e ,  however ,  and h i s  a t t o r n e y  f i l e d  a  

Motion f o r  C l a r i f i c a t i o n  o f  S e n t e n c e ,  which  i n c l u d e d  t h e  f o l -  

l o w i n g  a l l e g a t i o n :  

T h a t  t h e  Defendan t ,  KENNETH E. YOUNG, s e r v e d  
a s  a  s t a t e ' s  w i t n e s s  i n  t h e  f i r s t  d e g r e e  
murde r  t r i a l  o f  R o b e r t  B r i a n  Waterhouse .  T h a t  
it was t h e  u n d e r s t a n d i n g  o f  t h e  Defendan t  when 
h e  a g r e e d  t o  b e  a  w i t n e s s  f o r  t h e  S t a t e  h e  
w o u l d  r e c e i v e  a  s e n t e n c e  i n  t h e  c h a r q e s  
p e n d i n g  a g a i n s t  him a t  t h e  t i m e  t h a t  would run  
c o n c u r r e n t  w i t h  t h e  s e n t e n c e  t h a t  w a s  
p r e v i o u s l y  imposed upon him. 

(Tr.  1037, Motion f o r  C l a r i f i c a t i o n  o f  S e n t e n c e  a t  2 )  

T h i s  was n o t  t h e  o n l y  e v i d e n c e  r e g a r d i n g  Young's c r e d i b i l i t y  

i n  t h e  p o s s e s s i o n  o f  t h e  p r o s e c u t i o n .  Young had f i l e d  and s e r v e d  

o n  t h e  S t a t e ' s  A t t o r n e y  a  -- p r o  se m o t i o n  c o n t a i n i n g  t h e  f o l l o w i n g :  

. . . I h a d  [ I  a l s o  t o l d  t h e  o f f i c e r s  many 
l i e s  l i k e  I w a s  a  member  o f  t h e  USN S e a l ' s  
t e a m  a n d  I w a s  t h e  F l o r i d a  S t a t e  B l a c k  B e l t  
champ and t h a t  t h e  qun t h a t  I h a d [ ]  c o n c e a l e d  
w a s  n e v e r  l o a d e d  a n d  I was  j u s t  t r y i n g  t o  s e l l  
t h e  gun t o  t h e  o f f i c e r s .  

(Tr .  1033 ,  Motion f o r  PCP. P u r s u a n t  t o  R u l e  lI3.850, 25 J u n e ,  

1 9 8 0 )  The m o t i o n  was n o t  d i s c l o s e d  t o  t h e  d e f e n s e .  

D e s p i t e  t h e  f a c t  t h a t  t h e  t r i a l  c o u r t  had g r a n t e d  d e f e n -  

d a n t ' s  m o t i o n  f o r  e x c u l p a t o r y  e v i d e n c e  and m o t i o n  t o  compel  

p r o d u c t i o n  o f  p o l i c e  r e p o r t s  a n d  n o t e s  (R.  8 1 ,  831,  3  n e i t h e r  

3. The d e f e n s e  f i l e d  s e v e r a l  d i s c o v e r y  mo t ions .  For 
example ,  on F e b r u a r y  6, 1980 ,  d e f e n s e  c o u n s e l  f i l e d  a  demand f o r  
d i s c o v e r y ,  r e q u e s t i n g  e v e r y t h i n g  r e q u i r e d  o r  ~ e r m i t t e d  under  F1. 
Cr.P.  3.220. (R .  1 8 )  On May 1 2 ,  1 9 8 8 ,  c o u n s e l  f i l e d  a  m o t i o n  t o  
compe l  e x c u l p a t o r y  e v i d e n c e ,  which  t h e  t r i a l  c o u r t  g r a n t e d  on May 
20, and which  t h e  s t a t e  a n s w e r e d  on May 23. (R. 72, 83, 123-258) 



D e t .  R o l l e ' s  r e p o r t  n o r  i t s  c o n t e n t s  w e r e  d i s c l o s e d  t o  d e f e n s e  

c o u n s e l .  (Tr. 884 )  Nor d i d  t h e  p r o s e c u t i o n  r e v e a l  a n y  e v i d e n c e  

o f  Y o u n g ' s  a g r e e m e n t ,  n o r  a n y  e v i d e n c e  o f  y o u n g ' s  p r i o r  a d m i s -  

s i o n s  o f  l y i n g .  

Y o r e o v e r ,  when d e f e n s e  c o u n s e l  q u e s t i o n e d  Young a t  t r i a l  

r e g a r d i n g  s u s p i c i o n s  t h a t  t h e r e  was a n  e x t o r t i o n  p l o t ,  Young 

d e n i e d  i t  a n d  p r o s e c u t o r  M e r k l e  o b j e c t e d  i n  f r o n t  o f t h e  j u r y  o n  

t h e  g r o u n d s  t h a t  t h e  q u e s t i o n  " a s s u m e s  and  i m p l i e s  f a c t s  wh ich  d o  

n o t  e x i s t " ,  s u c c e s s f u l l y  p r e v e n t i n g  a n y  c r o s s - e x a m i n a t i o n  a l o n q  

t h i s  l i n e .  (R. 1 8 0 0 )  Even when Young s u b s e q u e n t l y  t e s t i f i e d  

t h a t  h e  h a d  n e v e r  b e e n  i n v o l v e d  i n  a n  a t t e m p t  t o  e x t r a c t  money  

f rom C l a r k ,  p r o s e c u t o r  Merkle f a i l e d  t o  p r o v i d e  d e f e n s e  c o u n s e l  

w i t h  D e t .  R o l l e ' s  r e p o r t  r e g a r d i n g  t h e  e x t o r t i o n .  (R. 1 8 0 8 )  

The d e f e n s e  a r g u e d  t h a t  Young's s t o r y  was a s e l f - i n t e r e s t e d  

f a b r i c a t i o n .  (R. 2160-62) However ,  p r o s e c u t o r  Merkle a r g u e d  t o  

t h e  j u r y  t h a t  t h e r e  was no b a s i s  i n  t h e  r e c o r d  t o  d o u b t  Young: 

Henny Young, [ d e f e n s e  c o u n s e l ]  a t t a c k s  Kenny 
Young. T h e r e ' s  n o  e v i d e n c e  i n  t h e  case  w h i c h  
m a l i g n s  K e n n y  Y o u n g .  . . . 9 e ' s  g o t  n o  
i n t e r e s t  a g a i n s t  Mr. W a t e r h o u s e .  H e ' s  g o t  n o  
a x e  t o  g r i n d .  He's s t i c k i n g  h i s  n e c k  o u t  . . . . Mr. Young g a v e  y o u  h i s  t e s t i m o n y  u n d e r  
o a t h .  

(R. 2190; see a l s o ,  Tr .  2106) Now, howeve r ,  it is  c lear  t h a t  

p r o s e c u t o r  M e r k l e  was less t h a n  f o r t h r i g h t  w i t h  t h e  c o u r t ,  w i t h  

t h e  j u r y ,  and  w i t h  t h e  d e f e n s e .  

T h i s  m i s c o n d u c t  f a l l s  s q u a r e l y  w i t h i n  t h e  r u l e s  l a i d  down i n  

Napue  v .  I l l i n o i s ,  360  U.S. 264 ,  269-270  ( 1 9 5 9 ) ,  B r a d y  v .  Mary- - 
l a n d ,  3 7 3  U.S. 8 3  ( 1 9 6 3 ) ,  a n d  G i g l i o  v .  U n i t e d  S t a t e s ,  405  U.S. 

1 5 0 ,  3 1  L.Ed. 2 d  1 0 4 ,  9 2  S.Ct. 7 6 3  ( 1 9 7 2 ) .  T h i s  C o u r t  h a s  



r i g i d l y  e n f o r c e d  t h e  c o n c e p t s  embodied i n  t h e s e  c a s e s :  

S o c i e t y  w i n s  n o t  o n l y  when t h e  g u i l t y  a r e  
c o n v i c t e d ,  b u t  when c r i m i n a l  t r i a l s  a r e  f a i r ;  
o u r  s y s t e m  o f  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  
s u f f e r s  when any  a c c u s e d  is  t r e a t e d  u n f a i r l y .  

A r a n g o  v.  S t a t e ,  467  So.2d 692 ,  694 ( F l a .  1 9 8 5 ) ,  v a c a t e d ,  --- 

u .  S. --- , 1 0 6  S.Ct. 41, 88  L.Ed.2d 3 4  ( 1 9 8 5 ) ,  a d h e r e d  t o  -- o n  re- 

mand, 497 So.2d 1161  ( F l a .  1 9 8 6 ) .  

T h e r e  a r e  t h r e e  b a s i c  t h e m e s  o f  t h e  R r a d v  c a s e s  wh ich  were 

v i o l a t e d  i n  t h i s  c a s e .  

F i r s t ,  t h e r e  is t h e  s i m p l e  i s s u e  o f  w i t h h o l d i n g  e x c u l p a t o r y  

e v i d e n c e  f r o m  t h e  d e f e n s e .  T h e  C o u r t  h a s  s p e c i f i c a l l y  h e l d  t h a t  

n o n d i s c l o s u r e  o f  e v i d e n c e  a f f e c t i n g  l1 t h e  w i t n e s s 1  c r e d i b i l i t y  

r a t h e r  t h a n  . . . d e f e n d a n t ' s  g u i l t n  f a l l s  w i t h i n  t h i s  g e n e r a l  

r u l e  o f  B r a d y .  - N a p u e  v. I l l i n o i s ,  360 U.S. a t  269. S e e  a l s o ,  --- 
A n t o n e ,  3 5 5  So.2d a t  778 ;  U n i t e d  S t a t e s  v .  L i b r a c h ,  5 2 0  F.2d 

5 5 0 ,  5 5 3  ( 8 t h  C i r .  1 9 7 5 ) ;  H e r n a n d e z  v. S t a t e ,  348 So.2d 1 2 2 4  

( F l a .  DCA 3, 1 9 7 7 ) .  

S e c o n d ,  it is a p p a r e n t  t h a t  t h e  e v i d e n c e  w i t h h e l d  c o n c e r n i n g  

Y o u n g ' s  e x t o r t i o n  a n d  h i s  a t t e m p t s  t o  e l i c i t  a  d e a l  f r o m  t h e  

p r o s e c u t i o n  w a s  c r i t i c a l  t o  t h e  j u r y ' s  e v a l u a t i o n  o f  Young a s  a  

w i t n e s s .  A s  t h e  c o u r t  h e l d  i n  ROOne v .  P a d e r i c k ,  5 4 1  F.2d 4 4 7 ,  

450 ( 4 t h  C i r .  1 9 7 6 ) :  

W h e t h e r  G i g l i o  a p p l i e s  d e p e n d s  upon  w h e t h e r  
t h e  j u r y  may h a v e  b e e n  f a l s e l y  l e d  t o  b e l i e v e  
t h a t  [ t h e  w i t n e s s ]  w a s  m o t i v a t e d  s o l e l y  by 
c o n s c i e n c e  a n d  a l t r u i s m ,  a n d  t h a t  t h e r e  was  no 
d e a l  w h e n  i n  t r u t h  h e  r e s p o n d e d  t o  . . . 
p r o m i s e s .  

Young h a d  e v e r y  r e a s o n  t o  c u r r y  f a v o r  w i t h  t h e  p r o s e c u t i o n  i n  

o r d e r  t o  o b t a i n  w h a t  h e  w a n t e d  a t  h i s  s e n t e n c i n g .  W a t e r h o u s e  w a s  

e n t i t l e d  t o  b r i n g  o u t  t h i s  i n c e n t i v e  f o r  f a b r i c a t i o n  f o r  t h e  



j u r y ' s  c o n s i d e r a t i o n  i n  w e i g h i n g  Y o u n g ' s  c r e d i b i l i t y .  C o u r t s  

h a v e  r o u n d l y  c o n d e m n e d  a n y  " a p p a r e n t  e f f o r t  [ o n  t h e  p a r t ]  o f  t h e  

p r o s e c u t i o n  t o  c o n c e a l  t h e  t r u e  n a t u r e  o f  t h e s e  d e a l i n g s  w i t h  its 

k e y  w i t n e s s  . . . ." U n i t e d  S t a t e s  v .  B u t l e r ,  5 6 7  F.2d 8 8 5 ,  888  

( 9 t h  C i r .  1 9 7 8 ) .  Where  t h e  w i t n e s s  c l e a r l y  e x p e c t e d  a  d e a l ,  b u t  

t h e  p r o s e c u t i o n  r e f u s e d  t o  p u t  it i n  w r i t i n g  a n d  s a y  e x a c t l y  w h a t  

it was ,  t h i s :  

o n l y  i n c r e a s e d  i n c r e a s e d  t h e  s i g n i f i c a n c e ,  
f o r  t h e  p u r p o s e  o f  a s s e s s i n g  h i s  c r e d i b i l i t y ,  
o f  h i s  e x p e c t a t i o n  o f  f a v o r a b l e  t r e a t m e n t .  
S i n c e  a  t e n t a t i v e  p r o m i s e  o f  l e n i e n c y  c o u l d  be  
i n t e r p r e t e d  b y  t h e  w i t n e s s  a s  b e i n g  c o n t i n g e n t  
o n  h i s  t e s t i m o n y ,  t h e r e  w o u l d  b e  a n  e v e n  
g r e a t e r  i n v e n t i v e  f o r  h i m  t o  ' m a k e  h i s  
t e s t i m o n y  p l e a s i n g  t o  t h e  p r o s e c u t o r . '  

P o r t e r f i e l d  v. S t a t e ,  472 So.2d 8 8 2 ,  884  ( F l a .  DCA 1, 1 9 8 5 ) ,  

q u o t i n g ,  -- C a m p b e l l  v .  Reed ,  5 9 4  F.2d 4, 8  ( 4 t h  C i r .  1 9 7 9 ) .  I n  - 
a c c o r d ,  --- Marrow v. S t a t e ,  483  So.2d 1 7 ,  19-20  ( F l a .  DCA 2, 1 9 8 5 ) ;  

U n i t e d  S t a t e s  e x  rel .  Washington  v.  V i n c e n t ,  525 F.2d 262, 265 

( 2 d  C i r .  1 9 7 6 ) ;  B l a n k e n s h i p  v .  E s t e l l e ,  545  F.2d 5 1 0 ,  5 1 3  ( 5 t h  

C i r .  1 9 7 7 )  ( c o u r t s  " w i l l  n o t  t o l e r a t e  p r o s e c u t o r i a l  p a r t i c i p a t i o n  

i n  t e c h n i c a l l y  correct ,  y e t  s e r i o u s l y  m i s l e a d i n g ,  t e s t i m o n y  wh ich  

s e r v e s  t o  c o n c e a l  t h e  e x i s t e n c e  o f  a  d e a l  w i t h  m a t e r i a l  w i t n e s -  

ses."); U n i t e d  S t a t e s  v. Bynum, 567  F.2d 1 1 6 7 ,  1 1 6 9  (1st C i r .  - 
1 9 7 8 ) .  T h e  f a i l u r e  t o  d i s c l o s e  t h e  d i s c u s s i o n s  s u r r o u n d i n g  

Y o u n g ' s  e f f o r t s  t o  o b t a i n  a  d e a l  d e p r i v e d  Mr. W a t e r h o u s e  o f  h i s  

r i g h t  t o  a  f u n d a m e n t a l l y  f a i r  t r i a l .  

 ina ally, p r o s e c u t o r  Merkle had  a n  a b s o l u t e  d u t y  t o  d i s c l o s e  

Y o u n g ' s  e x t o r t i o n  t o  t h e  j u r y  when  h e  d e n i e d  it. 

It  is o f  n o  c o n s e q u e n c e  t h a t  t h e  f a l s e h o o d  
b o r e  upon  t h e  w i t n e s s '  c r e d i b i l i t y  r a t h e r  t h a n  



d i r e c t l y  upon  t h e  d e f e n d a n t ' s  g u i l t ,  A l ie  is 
a  l i e ,  no  m a t t e r  w h a t  it 's s u b j e c t ,  a n d ,  i f  it 
is i n  a n y  way r e l e v a n t  t o  t h e  c a s e ,  t h e  d i s -  
t r i c t  a t t o r n e y  h a s  a  d u t y  t o  c o r r e c t  w h a t  h e  
knows  t o  b e  f a l s e  a n d  el ici t  t h e  t r u t h .  

Napue v.  I l l i n o i s ,  360  U.S. a t  269-270,  q u o t i n g  P e o p l e  v. 

S a v v i d e s ,  1 3 6  N.E.2d 8 5 3 ,  8 5 4 ,  855  ( N Y  1956) .  - S e e  a l s o ,  

W i l l i a m s  v. G r i s w a l d ,  743  F.2d 1533 ( l l t h  C i r .  1984) ;  Brown v. - 
Wainwr igh t ,  785 F.2d 1457  ( l l t h  C i r .  1986);  u n i t e d  S t a t e s  v. 

I v e r s o n ,  6 3 7  F.2d 799  ( D . C . C i r .  1 9 8 1 ) ;  U n i t e d  S t a t e s  v .  S a n -  

F i l i p w o ,  564 F.2d 176  ( 5 t h  C i r .  1977);  Teague v. U n i t e d  S t a t e s ,  

499  F.2d 38 ( 7 t h  C i r .  1 9 7 4 ) ;  U n i t e d  S t a t e s  v .  Ba rham,  - 5 9 5  F.2d 

2 3 1  ( 5 t h  C i r .  1 9 7 9 ) .  

N e i t h e r  w a s  w i t h h o l d i n g  o f  i n f o r m a t i o n  on  Young t h e  o n l y  

d i s c o v e r y  v i o l a t i o n .  I n  r e s p o n s e  t o  a  d e f e n s e  mo t ion ,  t h e  s t a t e  

made  t h e  s p e c i f i c  r e p r e s e n t a t i o n  p r i o r  t o  t r i a l  t h a t  it was  a w a r e  

o f  no  e v i d e n c e  i n d i c a t i n g  t h a t  t h e  a c t  w a s  c o m m i t t e d  b y  s o m e o n e  

o t h e r  t h a n  t h e  d e f e n d a n t .  ( R .  1 2 3 )  

H o w e v e r ,  o n  t h e  F r i d a y  b e f o r e  t h e  Monday t r i a l ,  t h e  p r o s e -  

c u t i o n  f i r s t  d i s c l o s e d  t h e  n a m e s  o f  t w o  w i t n e s s e s ,  Leon  V a s q u e z  

and  S t e v e n  S p i t z i g ,  b o t h  o f  whom c o u l d  p r o v i d e  t e s t i m o n y  t h a t  

t e n d e d  t o  show t h a t  Mr. W a t e r h o u s e  w a s  n o t  t h e  p e r p e t r a t o r  o f  t h e  

h o m i c i d e .  ( R .  5 9 8 )  V a s q u e z  was  a l s o  a b l e  t o  p r o v i d e  i n f o r m a t i o n  

t h a t  a  p e r s o n  a b o u t  whom t h e r e  had  b e e n  a  p r e v i o u s  c o m p l a i n t  o f  

r a p e  h a d  b e e n  h a r a s s i n g  t h e  d e c e d e n t  o n l y  h o u r s  b e f o r e  s h e  d i s -  

a p p e a r e d .  T h e  r e c o r d  s h o w s  t h a t  t h e  s t a t e  w a s  a w a r e  o f  b o t h  of 

t h e s e  w i t n e s s e s  i n  J a n u a r y ,  s o o n  a f t e r  t h e  m u r d e r ,  b u t  w i t h h e l d  

b o t h  n a m e s  u n t i l  t h e  e v e  o f  t r i a l  i n  August .  ( S .  1947 ,  2002;  T r .  

T h e  f a i l u r e  t o  d i s c l o s e  t h e  n a m e s  o f  t h e s e  w i t n e s s e s  v io-  



l a t e d  t h e  F i f t h  and Fou r t een th  Amendments t o  t h e  United S t a t e s  

C o n s t i t u t i o n ,  a n d  F l o r i d a ' s  d i s c o v e r y  r u l e s .  - S e e ,  B r a d y  v .  

M a r y l a n d ,  3 7 3  U.S. 83  ( 1 9 6 3 ) ;  F l a .  R .  C r .  P. 3.220. - 
B r a d y  r e q u i r e s  t h a t  u p o n  r e q u e s t  o f  t h e  d e f e n d a n t ,  t h e  s t a t e  

d i s c l o s e  a l l  i n f o r m a t i o n  w i t h i n  its c o n t r o l  t h a t  is o r  is l i k e l y  

t o  l e a d  t o  i n f o r m a t i o n  w h i c h  is material  a n d  f a v o r a b l e  t o  t h e  

a c c u s e d .  D i s c l o s u r e  o f  B r a d y  material  is s u p p o s e d  t o  b e  made  a t  

s u c h  t i m e  t h a t  t h e  d e f e n s e  h a s  a d e q u a t e  o p p o r t u n i t y  t o  u s e  t h e  

material  e f f e c t i v e l y .  U n i t e d  S t a t e s  v. P o l l a c k ,  534  F.2d 9 6 4 ,  

c e r t .  d e n i e d ,  4 2 9  U.S. 924 ( 1 9 7 6 ) .  --- S e e  a l s o ,  A m e r i c a n  Bar Asso-  

c i a t i o n  S t a n d a r d s  R e l a t i n g  t o  D i s c o v e r y  and  P r o c e d u r e  B e f o r e  

T r i a l ,  1 1 - 2 . l ( c ) ,  1 1 - 2 . 2 ( a )  ( 1 9 8 2 )  ( d i s c l o s u r e  o f  R r a d y  material  

"as  s o o n  as p r a c t i c a b l e "  a f t e r  t h e  i n d i c t m e n t ) ;  S t a n d a r d s  R e -  

l a t i n g  t o  t h e  P r o s e c u t i o n  F u n c t i o n ,  3-3.11 ( a )  ( 1 9 8 2 )  ( d i s c l o s u r e  

a t  "earl iest  f e a s i b l e  o p p o r t u n i t y n  ) . 
R u l e  3.220 sets o u t  a n  e v e n  b r o a d e r  r e q u i r e m e n t  t h a t  t h e  

s t a t e  p r o v i d e  d e f e n s e  c o u n s e l  w i t h  " t h e  n a m e s  a n d  a d d r e s s e s  o f  

a l l  p e r s o n s  known  t o  t h e  p r o s e c u t o r  t o  h a v e  i n f o r m a t i o n  w h i c h  

m z  b e  r e l e v a n t  t o  t h e  o f f e n s e  c h a r g e d ,  and t o  any  d e f e n s e  wi th  - 
r e s p e c t  t h e r e t o n .  F l a .  R.Cr.P. 3 . 2 2 0 ( a )  ( l)( i i)  [ e m p h a s i s  sup -  

p l i e d ] .  T h e  same r u l e  f u r t h e r  r e q u i r e s  t h e  p r o s e c u t o r  t o  d i s -  

c l o s e  t o  d e f e n s e  c o u n s e l  "as  s o o n  a s  p r a c t i c a b l e  a f t e r  t h e  f i l i n g  -- 
o f  t h e  i n d i c t m e n t  o r  i n f o r m a t i o n  a n y  material i n fo rma t ion  within -- -- 
t h e  S t a t e ' s  p o s s e s s i o n  o r  c o n t r o l  which  t e n d s  t o  n e g a t e  t h e  g u i l t  

o f  t h e  a c c u s e d  a s  t o  t h e  o f f e n s e  c h a r g e d g 1 .  F1a.R.Cr.P. 3.220 

( a )  ( 2 )  [ e m p h a s i s  s u p p l i e d ] .  

F a i l u r e  t o  d i s c l o s e  t h e  e x i s t e n c e  o f  t h e s e  w i t n e s s e s  



d e p r i v e d  d e f e n s e  c o u n s e l  t h e  o p p o r t u n i t y  t o  a d e q u a t e l y  i n v e s t i -  

g a t e  a n d  e f f e c t i v e l y  u s e  t h e  i n f o r m a t i o n  w h i c h  t h e s e  w i t n e s s e s  

h a d  t o  o f f e r .  C o u n s e l  were still a t t e m p t i n g  t o  l o c a t e  Mr. Vas- 

q u e z  i n  Mary l and  o n  t h e  f i r s t  d a y  o f  t r i a l .  S u c h  t a c t i c s  d e n i e d  

Mr. W a t e r h o u s e  a  f a i r  t r i a l ,  a n d  r e d u c e d  t h e  d e t e r m i n a t i o n  o f  h i s  

g u i l t  o r  i n n o c e n c e  t o  a  s p o r t i n g  c o n t e s t ,  n o t  a  s e a r c h  f o r  t h e  

t r u t h .  N e i m e y e r  v. S t a t e ,  378  So.2d 8 1 8  ( F l a .  2d D C A  1 9 7 9 )  

( r e v e r s a l  r e q u i r e d  w h e r e  p r o s e c u t o r  f a i l e d  d o  d i s c l o s e  u n t i l  t h e  

n i g h t  b e f o r e  t r a i l  i n f o r m a t i o n  h e  had  o b t a i n e d  s i x  o r  s e v e n  d a y s  

e a r l i e r ) ;  G r i f f  i s  v.  S t a t e ,  472  So.2d 8 3 4 ,  8 3 5  ( F l a .  1st DCA 

1 9 5 5 )  ( r e v e r s e d  w h e r e  i n f o r m a t i o n  n o t  p r o v i d e d  u n t i l  d a y  b e f o r e  

t r i a l ) .  

Q u i t e  a p a r t  f r o m  t h e  c o n s t i t u t i o n a l  c o n s i d e r a t i o n s ,  t h e  

p r o s e c u t i o n  h e r e  v i o l a t e d  t h e  r u l e s  o f  d i s c o v e r y  a n d  t h e  c o u r t ' s  

o r d e r  t o  p r o d u c e  p o l i c e  r e p o r t s  a n d  n o t e s .  B e c a u s e  Mr. Wate r -  

h o u s e  d i d  n o t  r e c e i v e  t h e  t r i a l  c o n t e m p l a t e d  b y  t h e  r u l e s  a n d  t h e  

d u e  p r o c e s s  c l a u s e ,  h e  is e n t i t l e d  t o  a  new t r i a l .  

11. ROBERT WATERHOUSE WAS D E N I E D  
EFFECTIVE ASSISTANCE OF COUNSEL. 

I n  S t r i c k l a n d  v. Washington,  466 U.S. 668, 80 L.Ed.2d 674, 

1 0 4  S.Ct. 2052  ( 1 9 8 4 ) ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h e l d  t h a t  

d e f e n s e  c o u n s e l  i n  a  c r i m i n a l  c a s e  h a s  " a  d u t y  t o  b r i n g  t o  b e a r  

s u c h  s k i l l  a n d  k n o w l e d g e  a s  w i l l  r e n d e r  t h e  t r i a l  a  r e l i a b l e  

a d v e r s a r i a l  t e s t i n g  p r o c e s s . "  466  U.S. a t  688.  A p e r s o n  con -  

v i c t e d  o f  a  crime is e n t i t l e d  t o  relief w h e r e  h i s  c o u n s e l ' s  

d e f i c i e n c i e s  r e s u l t e d  i n  " a  r e a s o n a b l e  p r o b a b i l i t y  t h a t ,  b u t  f o r  



c o u n s e l ' s  u n p r o f e s s i o n a l  e r r o r s ,  t h e  r e s u l t  o f  t h e  p r o c e e d i n g  

would b e  d i f f e r e n t . "  I d .  a t  687,  694.  - 

T h e  r e c o r d  i n  t h i s  c a s e  d e m o n s t r a t e s  t h a t  t h e  t r i a l  o f  

R o b e r t  Br i an  W a t e r h o u s e  was  n o t  a  " r e l i a b l e  a d v e r s a r i a l  t e s t i n g  

p r o c e s s "  a s  r e q u i r e d  b y  t h e  S i x t h  Amendmen t  a t  e i t h e r  t h e  g u i l t -  

i n n o c e n c e  s t a g e  o r  t h e  p e n a l t y  p h a s e .  

A.  The g u i l t - i n n o c e n c e  p h a s e .  

C o u n s e l  f o r  Mr. W a t e r h o u s e  were u n a b l e  t o  r e n d e r  r e a s o n a b l y  

e f f e c t i v e  a s s i s t a n c e  a t  t h e  g u i l t - i n n o c e n c e  p h a s e  o f  h i s  t r i a l  

b e c a u s e  t h e y  were u n p r e p a r e d  t o  c h a l l e n g e  e f f e c t i v e l y  t h e  

s c i e n t i f i c  e v i d e n c e  o f f e r e d  b y  t h e  S t a t e .  I n  a d d i t i o n ,  t h e y  

f a i l e d  t o  p r e s e n t  w i t n e s s e s  h e l p f u l  t o  Mr. w a t e r h o u s e ,  a n d  a l -  

l o w e d  t h e  i n t r o d u c t i o n  o f  e v i d e n c e  h a r m f u l  t o  him e i t h e r  b y  

b r i n g i n g  o u t  s u c h  e v i d e n c e  o r  f a i l i n g  t o  o b j e c t  when t h e  e v i d e n c e  

w a s  b r o u g h t  o u t  b y  t h e  p r o s e c u t o r .  

1. The e x p e r t  t e s t i m o n y .  

D e t e r m i n a t i o n  o f  t h i s  a s p e c t  o f  t h e  i n e f f e c t i v e  a s s i s t a n c e  

c l a i m  r e g a r d i n g  e x p e r t s  r e q u i r e s  a  b l e n d  o f  t h e  c o n s t i t u t i o n a l  

p r i n c i p l e s  se t  o u t  i n  - A k e  v.  O k l a h o m a ,  -- 470 U.S. 68,  8 4  L.Ed.2d 

53 ,  1 0 6  S.Ct. 1 0 8 7  ( 1 9 8 5 ) ,  w i t h  t h o s e  a n n o u n c e d  i n  S t r i c k l a n d  v .  

Washington.  S e e ,  B lake  v. Kemp, 758 F.2d 523, 529-533 ( 1 1 t h  C i r .  

1 9 8 5 ) .  

I n  - A k e  t h e  S u p r e m e  C o u r t  h e l d  t h a t  w h e r e  e x p e r t  t e s t i m o n y  is 

l i k e l y  t o  b e  a  f a c t o r  a t  t r i a l ,  t h e  C o n s t i t u t i o n  r e q u i r e s  t h a t  a n  

i n d i g e n t  d e f e n d a n t  b e  p r o v i d e d  w i t h  e x p e r t  a s s i s t a n c e  i n  t h e  

p r e p a r a t i o n  o f  t h e  d e f e n s e .  T h i s  r i g h t  is f o u n d e d  o n  t h e  " i n t e r -  

est  i n  t h e  a c c u r a c y  o f  a  c r i m i n a l  p r o c e e d i n g  t h a t  p l a c e s  a n  



i n d i v i d u a l ' s  l i f e  o r  l i b e r t y  a t  r i s k ,  [ a n  i n t e r e s t  w h i c h ]  is 

a l m o s t  u n i q u e l y  compe l l i ng . "  - A k e ,  8 4  L.Ed.2d a t  63. I n  

d i s c u s s i n g  t h e  l e v e l  o f  c o m p e t e n c e  r e q u i r e d  o f  a  d e f e n s e  l a w y e r  

i n  S t r i c k l a n d ,  t h e  C o u r t  s i m i l a r l y  n o t e d  t h a t  " [ a ]  r e a s o n a b l e  

p r o b a b i l i t y  [ t h a t  t h e  o u t c o m e  o f  t h e  t r i a l  would h a v e  b e e n  

d i f f e r e n t ]  is a  p r o b a b i l i t y  s u f f i c i e n t  t o  u n d e r m i n e  c o n f i d e n c e  

i n  t h e  ou t come . "  466  U.S. a t  694.  Where  t h e  t r i a l  l a w y e r  d o e s  

n o t  s e c u r e  t h e  e x p e r t  a s s i s t a n c e  n e c e s s a r y  t o  a s s u r e  a c c u r a c y ,  

t h e r e f o r e ,  t h e  S t r i c k l a n d  s t a n d a r d  is m e t .  

C o u n s e l  was  a w a r e  w e l l  b e f o r e  t r i a l  t h a t  t h e  s t a t e ' s  c a s e  

a g a i n s t  Mr. W a t e r h o u s e  r e l i e d  h e a v i l y  o n  s c i e n t i f i c  e v i d e n c e .  It 

w a s  t h u s  a p p a r e n t  t h a t  c o u n s e l  would h a v e  t o  b e  a b l e  t o  e i t h e r  

i m p e a c h  t h e  s t a t e ' s  e x p e r t s  o r  t h e i r  r e s u l t s ,  o r  e x p l a i n  t h e  

r e s u l t s  i n  a  way  c o n s i s t e n t  w i t h  i n n o c e n c e ,  i n  o r d e r  t o  p r o p e r l y  

de fend  Mr. Waterhouse.  

C o u n s e l  moved b e f o r e  t r i a l  f o r  e x p e r t  a s s i s t a n c e ,  a n d  were 

a u t h o r i z e d  t o  s p e n d  $100  o n  i n i t i a l  c o n s u l t a t i o n s .  ( R .  8 9 )  

C o u n s e l  f a i l e d  t o  e x h a u s t  e v e n  t h i s  p a l t r e y  sum i n  p r e p a r a t i o n  

f o r  Mr. W a t e r h o u s e ' s  d e f e n s e .  C o u n s e l ' s  f a i l u r e  t o  c o n s u l t  

m e a n i n g f u l l y  w i t h  i n d e p e n d e n t  e x p e r t s  i n  t h e  a b o v e  f i e l d s  r e n -  

d e r e d  him u n a b l e  t o  d e p o s e  o r  c r o s s - e x a m i n e  e f f e c t i v e l y  t h e s e  

s t a t e  w i t n e s s e s ,  n o r  o f f e r  a n y  s u b s t a n t i v e  e v i d e n c e  on  Mr. Wate r -  

h o u s e ' s  b e h a l f .  

E x p e r t  t e s t i m o n y  w a s  a  s i g n i f i c a n t  f a c t o r  i n  a t  l e a s t  f i v e  

a r e a s  a t  R o b e r t  W a t e r h o u s e ' s  t r i a l :  



( a )  F o r e n s i c  pa tho logy .  

T h e  s t a t e ' s  p a t h o l o g i s t ,  J o a n  Wood, o f f e r e d  t e s t i m o n y  a s  t o  

t h e  r e s u l t s  o f  t h e  a u t o p s y  which s h e  p e r f o r m e d .  S e v e r a l  a s p e c t s  

o f  h e r  t e s t i m o n y  was  v e r y  damaging t o  t h e  d e f e n s e ,  b u t  of  ques -  

t i o n a b l e  v a l i d i t y .  Y e t  b e c a u s e  o f  d e f e n s e  c o u n s e l ' s  f a i l u r e  t o  

c o n s u l t  h i s  own p a t h o l o g i s t ,  h e  was u n a w a r e  o r  u n a b l e  t o  demon- 

s t r a t e  t h e  weakness  o f  h e r  f i n d i n g s  e i t h e r  t h r o u g h  c ross -examina-  

t i o n  o r  p r e s e n t a t i o n  of  h i s  own e x p e r t .  

For  example ,  Dr. Wood t e s t i f i e d  t h a t  a  h igh  l e v e l  o f  a c i d  

p h o s p h a t a s e  was  found  i n  t h e  v i c t i m ' s  r e c t u m ,  which s h e  s t a t e d  

was " s t r o n g l y  s u g g e s t i v e "  o f  t h e  p r e s e n c e  of  semen  ( R .  1 0 3 7 )  

a n d ,  t h e r e f o r e ,  of  sodomy. T h i s  t e s t i m o n y  was c r i t i c a l  t o  t h e  

p r o s e c u t i o n ' s  t h e o r y  t h a t  Mr. W a t e r h o u s e  was t h e  p e r p e t r a t o r  

b e c a u s e  h e  supposed ly  had a p r e d i l e c t i o n  f o r  a n a l  i n t e r c o u r s e .  

However, t h e  v a s t  m a j o r i t y  o f  e x p e r t s  and s c i e n t i f i c  

s t u d i e s  h a v e  conc luded  t h a t  a  f i n d i n g  o f  ac id  p h o s p h a t a s e  i n  t h e  

r e c t u m ,  a s  opposed t o  i n  t h e  v a g i n a ,  is e n t i r e l y  v a l u e l e s s  i n  

conf i rming  s e x u a l  abuse .  ( T r .  117-1 8, A f f i d a v i t  of R o b e r t  S t i -  

v e r s ,  pa ra .  13-15) .  A p o s i t i v e  a c i d  p h o s p h a t a s e  tes t  may r e s u l t  

f rom d r i n k i n g  b e e r ,  m i l k ,  wine and  some v e g e t a b l e  ju ices .  - Id .  

I n  a d d i t i o n ,  a c i d  p h o s p h a t a s e  is found  i n  h igh  c o n c e n t r a t i o n s  i n  

r e d  blood cells. The m i x t u r e  o f  t h e  s a l t  w a t e r  wi th  t h e  blood 

f rom t h e  r e c t a l  i n j u r i e s  would n e c e s s a r i l y  h a v e  c a u s e d  t h e  r e d  

blood c e l l s  t o  r u p t u r e ,  e x p l a i n i n g  t h e  high l e v e l  found  by Dr. 

Wood. (Tr.  163;  - S e e  A f f i d a v i t  o f  Dr. Diane J u r i c e k ,  pa ra .  25)  

F i n a l l y ,  counsel were unaware t h a t  t h e  absence of any sperm 

i n  t h e  r e c t u m  was a l m o s t  c o n c l u s i v e  o f  a  l a c k  o f  a n y  s e x u a l  

a c t i v i t y .  ( T r .  117,  - S e e  A f f i d a v i t  of  Dr. S t i v e r s  a t  p a r .  1 2 )  



The  i m p o r t a n c e  o f  p r e s e n t i n g  a n  e x p e r t  who cou ld  e x p l a i n  

f a l s e  p o s i t i v e s  was d e m o n s t r a t e d  by Dr. Wood's t e s t i m o n y  r e g a r d -  

i n g  a  p o s i t i v e  r e a c t i o n  f o r  t y p e  B blood g r o u p  s u b s t a n c e s  on 

s w a b s  t a k e n  o f  t h e  d e c e d e n t ' s  r e c t u m .  Unlike t h e  p o s i t i v e  r e a c -  

t i o n  f o r  ac id  p h o s p h a t a s e ,  t h e  B r e a c t i o n  c u t  a g a i n s t  t h e  S t a t e ' s  

t h e o r y  o f  p r o s e c u t i o n .  Both t h e  v i c t i m  and Mr. Wate rhouse  were  

blood t y p e  A s e c r e t o r s .  I f  t h e  B f i n d i n g  i n d i c a t e d  a n a l  i n t e r -  

c o u r s e  wi th  a  B s e c r e t o r ,  it would h a v e  i n d i c a t e d  t h a t  someone  

o t h e r  t h a n  Mr. Wate rhouse  was p r o b a b l y  t h e  p e r p e t r a t o r  of  t h e  

c r ime .  However ,  Dr. Wood, who f a i l e d  t o  ment ion  t h a t  food cou ld  

h a v e  c a u s e d  t h e  a c i d  p h o s p h a t a s e  found  i n  t h e  r e c t u m ,  t e s t i f i e d  

t h a t  t h e  B f i n d i n g  p r o b a b l y  was a  f a l s e  r e a c t i o n  r e s u l t i n g  from 

food consumed by t h e  decedent .  ( 9 .  1065, 1076) 

Counsel  knew b e f o r e  t r i a l  t h a t  Dr. Wood's op in ion  on t h e  J3 

r e a c t i o n  was s u b j e c t  t o  d i s p u t e .  David Raer ,  one  of  t h e  S t a t e ' s  

s e r o l o g i s t s ,  had t e s t i f i e d  d u r i n g  h i s  d e p o s i t i o n  t h a t  it was 

un l ike ly  t o  g e t  a  f a l s e  r e a c t i o n  i n  t h e  r e c t u m  and t h a t  when it 

is p roduced  by  b a c t e r i a  it is n o t  v e r y  s t r o n g .  - S e e  B a e r  Deposi- 

t i o n  a t  16. However,  p r o s e c u t o r  Merkle,  who had o b j e c t e d  t o  Baer  

a n s w e r i n g  q u e s t i o n s  a b o u t  t h e  B r e a c t i o n  a t  t h e  d e p o s i t i o n ,  

b l o c k e d  a n y  u s e  o f  Baer  f o r  "some s o r t  o f  c o l l a t e r a l  a t t a c k  on 

Dr. Wood's t e s t i m o n y "  when h e  t e s t i f i e d  a t  t r i a l .  ( R .  1480-81)  

Thus ,  s i n c e  t h e  d e f e n s e  f a i l e d  t o  s e c u r e  its own e x p e r t ,  nobody 

r e b u t t e d  Dr. W o o d l s  h igh ly  q u e s t i o n a b l e  a s s e r t i o n .  4  

4. The c l e a r e s t  e x a m p l e  o f  c o u n s e l l s  f a i l u r e  t o  p r e p a r e  
c a m e  i n  h i s  f i n a l  q u e s t i o n  t o  Dr. Wood on  h i s  s e c o n d  r e c r o s s -  
e x a m i n a t i o n ,  c o u n s e l  a s k e d  h e r  t o  " te l l  me some book t h a t  I c o u l d  

[ f o o t n o t e  con t inued  on n e x t  page] 



Thus, i n  t h e  absence  o f  any o t h e r  p a t h o l o g i s t ,  t h e  S t a t e  was 

a b l e  t o  p r e s e n t  h i g h l y  u n r e l i a b l e ,  b u t  n e v e r t h e l e s s  uncon tes ted  

and u n r e b u t t e d  o p i n i o n  ev idence  from Dr. Wood on two c r i t i c a l  

f a c t o r s  a t  t r i a l .  Such a  one-sided p r e s e n t a t i o n  of  f a c t s  is in -  

a p p r o p r i a t e  i n  any c a s e ,  b u t  i t  is  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e  

i n  a  c a p i t a l  case .  See  A k e  v. Oklahoma, 84 L.Ed.2d a t  68-69 - -  - 
( B u r g e r ,  C.J., c o n c u r r i n g ) .  For  t h i s  r e a s o n  a l o n e ,  Mr. Wate r -  

house i s  e n t i t l e d  t o  p o s t - c o n v i c t i o n  r e l i e f .  

( b )  Se ro logy .  

S e v e r a l  w i t n e s s e s  t e s t i f i e d  f o r  t h e  s t a t e  w i t h  r e s p e c t  t o  

d i f f e r e n t  a s p e c t s  o f  blood a n a l y s i s .  With r e s p e c t  t o  t h e s e  

w i t n e s s e s ,  c o u n s e l ' s  p r e p a r a t i o n  was s t i l l  more i n a d e q u a t e .  

Some b l o o d s t a i n s  on h i s  c a r  s e a t  were t h e  o n l y  p h y s i c a l  

ev idence  t h e  s t a t e  p r e s e n t e d  t o  l i n k  Mr. Waterhouse t o  t h e  cr ime.  

David Baer t e s t i f i e d  t h e  blood t y p e s  o f  Mr. Waterhouse and t h e  

v i c t i m  w e r e  s i m i l a r ;  b o t h  w e r e  t y p e  A, e s t e r a s e  D t y p e  1. Bow- 

e v e r ,  Mr. Waterhouse 's  phosphoqlucomutase (PGM) was 2-1, w h i l e  

t h e  PGM of t h e  v i c t i m  was 1. Baer ' s  t e s t i n g  of d r i e d  b l o o d s t a i n s  

found on t h e  c a r  s e a t  y i e l d e d  r e s u l t s  which were t y p e  A, PGM 1. 

H e  t h e r e f o r e  excluded M r .  Waterhouse a s  t h e  s o u r c e  of t h e  blood. 

T h i s  s o l i t a r y  t es t ,  d i s t i n g u i s h i n g  one s o l i t a r y  enzyme, was t h e  

[ c o n t i n u e d  from p r e v i o u s  page: 

go and read" abou t  food t h a t  c a u s e s  a  f a l s e  B r e a c t i o n .  (R.  
1076) Dr. Wood named a  book, s p e l l e d  t h e  name o f  t h e  a u t h o r ,  and 
o f f e r e d  t o  l e t  c o u n s e l  come t o  he r  o f f i c e  and see it. (R .  1076- 
1077) Thus, c o u n s e l  d i d  n o t  l e a r n  o f  a  book on t h e  most  c r i t i c a l  
f a c t o r  i n  t h e  c a s e  -- t h e  one t es t  r e a c t i o n  t h a t  would exc lude  
Mr. Waterhouse a s  a  s u s p e c t  -- u n t i l  m i d - t r i a l  upon c o m p l e t i o n  o f  
h i s  c ross -examina t ion  of  t h e  S t a t e ' s  e x p e r t .  Counsel d i d  n o t  
r e q u e s t  any such i n f o r m a t i o n  i n  h i s  d e p o s i t i o n  of  Dr. Wood b e f o r e  
t r i a l .  



s o l e  p h y s i c a l  l i n k  p u t a t i v e l y  e s t a b l i s h e d  b e t w e e n  Mr. Wa te rhouse  

and  t h e  c r i m e .  

Counse l  r e c o g n i z e d  t h a t  it was a b s o l u t e l y  c r i t i c a l  t o  c h a l -  

l e n g e  t h i s  t e s t i m o n y .  (Tr. 908-15) The o n l y  e f f o r t  made was t o  

show t h a t  t h e  F.B.I. u s u a l l y  p e r f o r m s  more tests t h a n  Baer  d i d  on 

t h i s  o c c a s i o n .  Elowever, c o u n s e l  had no w i t n e s s  t o  t e s t i f y  t o  t h e  

p r o c e d u r e s  u sed  by t h e  F.B.I. Had c o u n s e l  c o n s u l t e d  w i t h  a n  

e x p e r t ,  however ,  t h i s  t e n u o u s  c o n n e c t i o n  t o  Mr. Wa te rhouse  c o u l d  

n o t  h a v e  s t o o d  up  under  e v e n  t h e  m o s t  l i m i t e d  s c r u t i n y .  

O f  a l l  t h e  p o s s i b l e  me thods  f o r  i d e n t i f y i n g  b l o o d ,  PGM 

a n a l y s i s  h a s  come under  t h e  mos t  c r i t i c i sm.  Counse l  c o u l d  h a v e  

shown t h a t  t h e r e  a r e  a  m u l t i t u d e  o f  more r e l i a b l e  tests wh ich  

c o u l d  h a v e  c o n f i r m e d  more d i f f e r e n c e s  be tween  Mr. W a t e r h o u s e ' s  

and t h e  v i c t i m ' s  blood.' 

B a e r  s a i d  t h e r e  were o n l y  t h r e e  v a r i a n t s  o n  PGM -- 1, 2 a n d  

2-1. I n  f a c t ,  m i n i m a l  r e s e a r c h  would h a v e  shown c o u n s e l  t h a t  

t h e r e  a r e  a t  l e a s t  t e n .  - See ,  Su t ton ,  F u r t h e r  Alleles o f  PGM -- i n  

Human Semen D e t e c t e d  by I s o e l e c t r i c  Focusing,  23 Jou. For. Sci. -- -- 
1 8 9  (1978) .  Having a n  e x p e r t  who b e l i e v e s  t h i s  is t h e  s c i e n t i f i c  

e q u i v a l e n t  o f  a  c r i m i n a l  l a w y e r  who o n l y  knows a b o u t  t h r e e  o f  t h e  

f i r s t  t e n  amendments  t o  t h e  C o n s t i t u t i o n .  

Baer  u sed  e l e c t r o p h o r e s i s  t o  t es t  some d r i e d  b l o o d  s t a i n s .  

5. F o r  e x a m p l e ,  t h e  N a t i o n a l  I n s t i t u t e  o f  J u s t i c e  S o u r c e -  
book i n  Forens ic  Sero logy ,  Immunology & B i o c h e m i s t r y  ( 1 9 8 3 ) ,  
l i s ts  a t  l e a s t  f o r t y  d i f f e r e r t  tests f%r b l o o d s t a i n s  i n  common 
u s e  a t  t h e  t i m e  o f  Mr. Wate rhouse ' s  t r i a l ,  i n c l u d i n g  a t  l e a s t  25 
d i s t i n c t i v e  g e n e t i c  m a r k e r s ,  w i t h  o v e r  100  v a r i a t i o n s  on  t h e s e  
m a r k e r s .  T h e o r e t i c a l l y  s p e a k i n g ,  t h e r e f o r e ,  s e r o l o g y  may o n e  d a y  
be a l m o s t  a s  a c c u r a t e  and i n d i v i d u a l i z e d  a s  f i n g e r p r i n t s .  



An L.E.A.A. b l i n d  t e s t i n g  o f  132  c r i m e  l a b o r a t o r i e s  n a t i o n w i d e  

r e s u l t e d  i n  a 7 1  p e r c e n t  e r r o r  r a t e  w i t h  t h i s  me thod ,6  which h a s  

r e s u l t e d  i n  a number o f  c o u r t s  e x c l u d i n g  s u c h  s e r o l o g i c a l  e v i -  

d e n c e .  See, e .g . ,  P e o p l e  v .  Young, 3 9 1  N.W. 2d 270, 273 ( ~ i c h .  

1 9 8 6 )  ( e l e c t r o p h o r e t i c  method t o o  u n r e l i a b l e  f o r  u s e  i n  c r i m i n a l  

t r i a l s ) ;  P e o p l e  v .  Brown, 709 P.2d 440, 451 ( C a l .  1 9 8 5 ) ( s a m e ) ;  

P e o p l e  v .  Y a r b o l d ,  464 N.E. 2d 734 ,  746-48 (I11 .App. 1 9 8 4 )  (same) . 
Y e t  c o u n s e l  d i d  a b s o l u t e l y  n o t h i n g  t o  b e g i n  t o  c h a l l e n g e  t h i s  

e v i d e n c e .  

Even had  t h e  method b e e n  a c c e p t a b l e ,  c o u n s e l  f a i l e d  t o  p o i n t  

o u t  t h e  d e f i c i e n c i e s  i n  Raer's a p p l i c a t i o n  o f  it. Bae r  f a i l e d  t o  

p e r f o r m  a n y  r e p l i c a t e  t e s t i n g  o r  employ i n d e p e n d e n t  o b s e r v a t i o n  

o f  h i s  t e s t  r e s u l t s .  ( T r .  1 5 9 ,  A f f i d a v i t  o f  D r .  ~ u r i c e k )  

A s  w i t h  D r .  J o a n  Wood, t r i a l  c o u n s e l  d i d  n o t  a s k  Baer a b o u t  

t r ea t i ses  i n  h i s  area o f  e x p e r t i s e  u n t i l  t r i a l .  Aga in ,  t h i s  

p r o v e d  d i s a s t r o u s .  A f t e r  u n s u c c e s s f u l l y  a t t e m p t i n g  t o  impeach  

~ a e r , ~  c o u n s e l  a s k e d  him f o r  t h e  t r e a t i s e s  h e  c o n s i d e r e d  t o  be  

6. S e e ,  e . g . ,  Law Enfo rcemen t  A s s i s t a n c e  A d m i n i s t r a t i o n  - 
r e p o r t ,  q u o t e d  i n ,  Decke,  E x p e r t  S e r v i c e s  i n  t h e  D e f e n s e  o f  
C r i m i n a l  C a s e s :  The C o n s t i t u t i o n a l  and  S t a t u t o r y  R i g h t s  o f  I n d i -  
g e n t s ,  5 1  Cinn .  L. Rev. 574,  577 ( 1 9 8 2 ) .  S e e  a l s o ,  Rees & 
S t r o n g ,  P e r s i s t e n c e  o f  Blood  Group  F a c t o r s  i n  S t o r e d  S a m p l e s ,  1 5  
J o u .  For .  S c i .  43 ( 1 9 7 5 )  ( 50% e r r o r  r a t e  i n  s t o r e d  PGM s a m p l e s ) ;  
R o t h w e l l ,  The E f f e c t  o f  S t o r a g e  Upon t h e  A c t i v i t y  o f  Phosphoglu-  
c o m u t a s e  and  A d e n y l a t e  K i n a s e  Enzymes i n  B lood  S a m p l e s  a n d  B lood  
S t a i n s ,  1 0  Yed.Sci .  230 (1970)(PGM t e s t i n g  e r r o r  r a t e  up t o  5 0 % ) .  

7. C o u n s e l  c r o s s  examined Baer w i t h  a ser ies  o f  q u e s t i o n s  
f rom some p a g e s  h e  had c o p i e d  f rom a book a t  U n i v e r s i t y  of  S o u t h  
F l o r i d a ,  b u t  Baer  was u n w i l l i n g  t o  a g r e e  w i t h  a n y  o f  t h e  p r o p o s i -  
t i o n s  advanced  i n  t h e  q u e s t i o n s .  ( R .  1492 ,  1496 ,  1505 ,  1 5 0 8 )  
When c o u n s e l  a t t e m p t e d  t o  impeach Baer  w i t h  t h e  c o p i e d  p a g e s ,  h e  
was u n s u c c e s s f u l  b e c a u s e  Baer  d i d  n o t  know t h e  book f rom which  
t h e  p a g e s  were c o p i e d ,  and  c o u n s e l  had no d e f e n s e  e x p e r t  t o  
t e s t i f y  r e g a r d i n g  t h e  a u t h o r i t a t i v e  q u a l i t y  o f  t h e  book.  ( R .  
1497-1516 ) 



a u t h o r i t a t i v e  and  was p r o v i d e d  w i t h  t h r e e  a ~ t h o r i t i e s . ~  How- 

e v e r ,  a s  w i t h  D r .  Wood, c o u n s e l  c o u l d  h a r d l y  f i n d  and  r e a d  t h e  

t r e a t i s e s  i n  t h e  m i d s t  o f  c r o s s - e x a m i n a t i o n . 9  

Another  s t a t e  w i t n e s s ,  Theodore  Yesh ion  t e s t e d  Mr. Water -  

h o u s e ' s  c a r  f o r  t h e  p r e s e n c e  o f  b l o o d ,  and t e s t i f i e d  w i t h  r e g a r d  

t o  h i s  f i n d i n g s .  Again,  Yesh ion  f a i l e d  t o  c o n t r o l  f o r  e x t r a n e o u s  

i n f l u e n c e s ,  a b s e n t  wh ich  h e  r e s u l t s  were o f  d u b i o u s  v a l i d i t y .  

(Tr .  156 ,  A f f i d a v i t  o f  D r .  ~ u r i c e k ,  pa r .  1 0 )  Again,  c o u n s e l  

f a i l e d  t o  p o i n t  t h i s  out.1° 

Yesh ion  h i m s e l f  had p u b l i s h e d  a n  a r t i c l e  on t h e  v e r y  c l o s e l y  

8. C u l l i f o r d ,  B.J., T h e  E x a m i n a t i o n  and  Typing o f  Blood- 
s t a i n s  i n  t h e  -- C r i m e  Labora tory ,  Law Enforcement  Ass i s tance  Ad- 
m i n i s t r a t i o n ,  U.S D e p a r t m e n t  o f  J u s t i c e ,  1 9 7 1 ;  G i b l e t t ,  E. R .  
G e n e t i c  Markers i n  Human Blood, 1969 ;  and Hopkinson and Harr is ,  ------ 
H andbool-of Enzyme - Elec t rophores i s .  R. 1497. 

9. Had c o u n s e l  t a k e n  t h e  r e a s o n a b l e  s t e p  o f  a s k i n g  Raer  
a b o u t  t h e  t r e a t i s e s  d u r i n g  h i s  d e p o s i t i o n  and s t u d i e d  them p r i o r  
t o  t r i a l ,  h e  would have  found  t h a t  t h e  v e r y  t r e a t i s e s  Baer  c i t e d  
t o  h i m  w a r n o f t h e p o s s i h i l i t y o f  f a l s e  r e s u l t s  i n  PGM t e s t i n g .  
Indeed ,  t h e  v e r y  p o i n t s  which  c o u n s e l  t r i e d  u n s u c c e s s f u l l y  t o  make 
o n  c r o s s  e x a m i n a t i o n  w i t h  h i s  c o p i e d  p a g e s  c o u l d  h a v e  been  made 
f rom t h e  t r e a t i s e s  r e c o g n i z e d  a s  a u t h o r i t a t i v e  by  Baer. For  
e x a m p l e ,  c o u n s e l  t r i e d  u n s u c c e s s f u l l y  t o  e s t a b l i s h  on c r o s s -  
e x a m i n a t i o n  t h a t  a  c l e a n s i n g  a g e n t  c o u l d  a l t e r  a n  enzyme and 
i n t e r f e r e  w i t h  t h e  PGM t e s t i n g .  (R. 1518)  C u l l i f o r d  s t a t e s  a t  
p a g e  125 :  "The  u s e  o f  d i s i n f e c t a n t s  . . . o r  s t r o n g  s o a p  s o l u -  
t i o n  e i t h e r  when t a k i n g  a  b lood  s a m p l e  o r  a t t e m p t i n g  t o  c l e a n  
b l o o d s t a i n i n g  c a u s e s  s e v e r e  i n t e r f e r e n c e  w i t h  PGM typing ."  

10. The o n l y  e f f o r t  t r i a l  c o u n s e l  made a t  impeachment  was an  
a b o r t i v e  u s e  o f  a  f i l t e r  p a p e r  h e  had t a k e n  f r o m  Yeshion ' s  l a b o r -  
a t o r y .  A t  t r i a l ,  h e  used  t h i s  f i l t e r  p a p e r  t o  t r y  and impeach  
Yeshion ' s  r e s u l t s ,  b y  showing  t h a t  it was n o t  t h e  c o l o r  wh ich  
Yeshion  t e s t i f i e d  i t  would have  t u r n e d  had b lood  been  p r e s e n t .  
(R. 1556 ,  e t - s e q . )  The a t t e m p t  a t  impeachment  was u n s u c c e s s f u l  
b e c a u s e  Yesh ion  c o r r e c t l y  p o i n t e d  o u t  t h a t  t h e  c o l o r  change  l a s t s  
o n l y  f o r  a  f ew  m i n u t e s .  ( S e e  a l s o ,  Tr. 155,  A f f i d a v i t  o f  D r .  -- 
J u r i c e k )  Thus ,  a s  w i t h  D r .  Wood, c o u n s e l ' s  a t t e m p t  t o  impeach  a  
s t a t e  e x p e r t  s e r v e d  o n l y  t o  i n c r e a s e  t h e  e x p e r t ' s  c r e d i b i l i t y ,  
w h i l e  d e c r e a s i n g  t h a t  of  t r i a l  c o u n s e l .  



r e l a t e d  s u b j e c t  o f  enzyme d e t e c t i o n  i n  d r i e d  b l o o d s t a i n s .  H i s  

own a r t i c l e  e m p h a s i z e s  t h e  h i g h  r a t e  o f  e r r o r  r e l a t e d  t o  c e r t a i n  

b l o o d  a n a l y s e s .  - S e e  Yeshion,  "The rma l  ~ e g r a d a t i o n  o f  E r y t h r o c y t e  

Acid  P h o s p h o t a s e  I s o z y m e s  i n  a C a s e  S a m p l e n ,  2 5  J o u .  Fo r .  Sc i .  

695 (1980) .  C o u n s e l  f a i l e d  t o  a s k  y e s h i o n  on  d e p o s i t i o n  w h a t  

a u t h o r i t i e s  h e  r e l i e d  upon -- a g a i n ,  t h e  q u e s t i o n  came a t  t r i a l ,  

f a r  t o o  l a t e  t o  be o f  a n y  u s e .  

Thus ,  t h e  l a c k  o f  a r e a s o n a b l e  i n v e s t i g a t i o n  and a d e q u a t e  

p r e p a r a t i o n  o n  t h e  p a r t  o f  d e f e n s e  c o u n s e l  w i t h  r e g a r d  t o  t h e  

c r u c i a l  a s p e c t  o f  t h e  case d e a l i n g  w i t h  b lood  t e s t i n g  r e s u l t e d  i n  

s e v e r e  p r e j u d i c e  t o  Mr. Wa te rhouse .  

( c )  "Blood s p l a t t e r  ." 
J u d i t h  Bunker  t e s t i f i e d  f o r  t h e  s t a t e  w i t h  r e g a r d  t o  t h e  

b l o o d  s t a i n s  found  i n  Mr. W a t e r h o u s e ' s  car. (R. 1589  et.seq.) 

Once a g a i n ,  c o u n s e l ' s  f a i l u r e  t o  c o n s u l t  a n  e x p e r t  i n  t h e  area o f  

b l o o d  s t a i n  e v i d e n c e  r e n d e r e d  h im u n a b l e  t o  d i s c r e d i t  e f f e c t i v e l y  

t h i s  t e s t i m o n y ,  w h i c h  is  b a s e d  s o l e l y  on  t h e  e x a m i n e r ' s  o b s e r v a -  

t i o n ,  and  wh ich  many e x p e r t s  s c o r n  a s  t o t a l l y  d e v o i d  o f  s c i e n t i -  

f i c  v a l u e .  ( T r .  1 2 0 ,  A f f i d a v i t  o f  D r .  S t i v e r s ,  a t  p a r a .  2 7 )  

( d )  Hair & F i b e r  a n a l y s i s .  

D e f e n s e  c o u n s e l  was  i n e f f e c t i v e  a t  t r i a l  i n  f a i l i n g  t o  

i n v e s t i g a t e  t h e  area o f  h a i r  and  f i b e r  a n a l y s i s  and  c o n s u l t  a n  

e x p e r t  i n  t h i s  f i e l d .  H i s  f a i l u r e  t o  d o  s o  r e n d e r e d  him u n a b l e  

t o  (1) r e b u t  t h e  S t a t e ' s  e v i d e n c e  w i t h  r e g a r d  t o  t h e  h a i r  compa- 

r i s o n ;  ( 2 )  c r o s s  e x a m i n e  t h e  s t a t e ' s  h a i r  a n a l y s t ,  and;  ( 3 )  ex- 

p l a i n  t h e  f i n d i n g s  o f  t h e  s t a t e  i n  a way w h i c h  was c o n s i s t e n t  



w i t h  t h e  d e f e n s e  t h e o r y  o f  t h e  case .  

Even a  c u r s o r y  s t u d y  o f  h a i r  a n a l y s i s  i n d i c a t e s  t h a t  it 

i n v o l v e s  no th ing  more t h a n  a  s u b j e c t i v e  o p i n i o n  based on v i s u a l  

i n t e r p r e t a t i o n ,  (Tr. 655-57, A f f i d a v i t  o f  Dr. Wal ter  Rowe) There  

is a l s o  much l i t e r a t u r e  i n  which h a i r  compar ison is c r i t i c i z e d  

f o r  i t s  u n r e l i a b i l i t y .  - S e e  B a r n e t t  & Ogle,  P r o b a b i l i t i e s  and 

Human Hai r  Compar isons ,  27 Jou .  For.  Sc i .  279 (Apr i l ,  1 9 8 2 ) ;  -------- 
I m  winke l re id ,  - The  C o n s t i t u t i o n a l i t y  of  I n t r o d u c i n g  E v a l u a t i v e  

Laboratory - Repor ts  - Against - Criminal - Defendants,  30 Hastings L. J. 

621, 637, n. 145 (1979). Thus examina t ion  o f  t h e  same items by a  

d i f f e r e n t  e x p e r t  may w e l l  have y i e l d e d  d i f f e r e n t  r e s u l t s . l l  

The same f a i l i n g s  pervaded c o u n s e l ' s  a t t e m p t s  t o  c o n f r o n t  

t h e  t e s t i m o n y  concern ing  t h e  f i b e r s  t a k e n  from Mr. Waterhouse 's  

c a r o l 2  A s  it was, t h e  appearance  o f  some Nylon 66, p robab ly  t h e  

most  common a r t i f i c i a l  f i b e r ,  was a l l  t h a t  M s .  Henson found t h a t  

11. T r i a l  c o u n s e l  d i d  n o t  a d e q u a t e l y  v o i r  d i r e  M s .  Lasko 
w i t h  regard  t o  h e r  q u a l i f i c a t i o n s  a s  an  e x p e r t .  (Tr. 655-56, 
A f f i d a v i t  of Wal te r  Rowe, para .  9-11) She had s t a t e d  t h a t  she  
h e l d  a  B.S. d e g r e e .  (R. 1 6 7 8 )  M s .  Lasko was n o t  a s k e d  w h a t  h e r  
major  f i e l d  of s t u d y  was i n  c o l l e g e .  T r i a l  c o u n s e l  should  have 
e l i c i t e d  t h a t  h e r  m a j o r  was i n  t h e  f i e l d  o f  b i o l o g y ,  w h i c h  h a s  
n o t h i n g  t o  do w i t h  h a i r  comparison. (Tr.  1835, A f f i d a v i t  of 
P a t r i c i a  A. Lasko) Indeed,  he r  l a b o r a t o r y  d i d  n o t  have t h e  
p r o p e r  equipment  f o r  e f f e c t i v e  h a i r  a n a l y s i s .  ( Id . )  M s .  Lasko 
h e r s e l f  would have a d m i t t e d  t h a t  t h e  q u a l i f  i c a t i o x  o f  t h e  
examiner  and t h e  p r o c e d u r e s  used a r e  c r i t i c a l  t o  t h e  e v a l u a t i o n  
o f  t h e  r e s u l t s .  (Id.) 

12. T r i a l  c o u n s e l  d id  n o t  a sk  a  s i n g l e  q u e s t i o n  r e g a r d i n g  
M s .  Henson1s q u a l i f i c a t i o n s  a s  a  f i b e r  e x p e r t ,  e i t h e r  w h i l e  
depos ing  h e r  o r  a t  t r i a l .  There fo re ,  t r i a l  c o u n s e l  d i d  n o t  
d e t e r m i n e  whether  M s .  Henson had had any t r a i n i n g  i n  polymer 
c h e m i s t r y  and p o l a r i z e d  l i g h t  microscopy,  bo th  of  which a r e  
e s s e n t i a l  t o  t h e  f i b e r  a n a l y s i s  per formed by M s .  Henson. (Tr. 
656, A f f i d a v i t  o f  Wal te r  Rowe, para .  1 2 )  Had counse l  asked,  M s .  
Henson would have a d m i t t e d  t h a t  t h e  l a b o r a t o r y  o n l y  had a  s t e r e o -  
mic roscope  a t  t h a t  t i m e .  (Tr.  1839, A f f i d a v i t  of  Mary Lynn 
Henson) 



might  l i n k  Mr. Waterhouse t o  t h e  cr ime.  Had she  been asked,  s h e  

would have a d m i t t e d  t h a t  s h e  d i d  n o t  know how common t h e  f i b e r  

was (Tr.  1039) ,  and t h a t  s h e  was n o t  a b l e  t o  d i f f e r e n t i a t e  bet-  

ween Nylon 66 f i b e r s .  (&) T r i a l  c o u n s e l l s  f a i l u r e  t o  d i s c o -  

v e r  t h i s  i n f o r m a t i o n  l e f t  t h e  j u r y  w i t h  t h e  i m p r e s s i o n  t h a t  t h e  

"evidence" was c r i t i c a l ,  i n s t e a d  o f  be ing  o f  l i t t l e  o r  no proba- 

t i v e  v a l u e .  1 3  

( e )  Exper t s :  Summary 

C o u r t s  have r e p e a t e d l y  pronounced t h a t  " [ a l n  a t t o r n e y  does  

n o t  p r o v i d e  e f f e c t i v e  a s s i s t a n c e  i f  he f a i l s  t o  i n v e s t i g a t e  

s o u r c e s  o f  e v i d e n c e  which may be h e l p f u l  t o  t h e  defense." -- Davis 

v.  Alabama, - 596 F.2d 1214, 1217 (5 th  C i r .  1979) ,  vacated  a s  -- moot, 

446 U.S. 903 (1980). - See a l s o  Beavers  v. Balkcom, - 636 ~ . 2 d  1 1 4 ,  

116 ( 5 t h  Cir. 1 9 8 1 ) ;  ----- Rummel v. Estelle, 590 F.2d 103,  104-105 

( 5 t h  Cir.  1 9 7 9 ) ;  -- G a i n e s  v. Hopper,  575 F.2d 1147 ,  1148-1150 ( 5 t h  - 
Cir. 1 9 7 8 ) .  S e e  a l s o  --- Goodwin v. Balkcom, - 684 F.2d 794, 805 ( 1 1 t h  

Cir. 1982) ( " [ a ]  t t h e  h e a r t  o f  e f f e c t i v e  r e p r e s e n t a t i o n  is t h e  

independent  d u t y  t o  i n v e s t i g a t e  and prepare") .  I n  t h i s  c a s e ,  

d e f e n s e  counse l  f a i l e d  t o  s u b j e c t  key a s p e c t s  of  t h e  S t a t e ' s  c a s e  

t o  a  r e l i a b l e ,  a d v e r s a r i a l  t e s t i n g  p rocess .  The f o r e g o i n g  demon- 

s t r a t e s  t h a t  c o u n s e l ' s  f a i l u r e  s e v e r e l y  undermines c o n f i d e n c e  i n  

t h e  outcome o f  Mr. Waterhouse1s t r i a l .  

13. Had counse l  c o n s u l t e d  an  e x p e r t ,  he would have d e t e r -  
mined t h a t  t h i n  l a y e r  chromatography could  have been used t o  
d i s t i n g u i s h  among even batch- to-batch  d i f f e r e n c e s  i n  dyes  used a t  
t h e  same f a c t o r y .  (Tr. 657, A f f i d a v i t  of Wal te r  Rowe, para.  1 5 ) ;  
Grieve, M.S., The Role of Fibers  i n  Forensic Science Examina- -- 
t i o n s ,  28 Jou. For. Sci.  877, 880. However,  t h e  f a i l u r e  t o  d o  
t h i s  i n  t h i s  c a s e  was n o t  b rough t  o u t  t o  t h e  j u r y .  



2. O t h e r  g u i l t - i n n o c e n c e  r e p r e s e n t a t i o n .  

Many o t h e r  a s p e c t s  o f  c o u n s e l s '  r e p r e s e n t a t i o n  a t  t h e  g u i l t  

i n n o c e n c e  p h a s e  f e l l  be low c o n s t i t u t i o n a l  s t a n d a r d s .  

T r i a l  c o u n s e l  f a i l e d  t o  p r e s e n t  t e s t i m o n y  a t  t h e  g u i l t -  

i n n o c e n c e  p h a s e  which  would h a v e  been  f a v o r a b l e  t o  t h e  d e f e n s e .  

One o f  t h e  m o s t  c r i t i c a l  w i t n e s s e s  a g a i n s t  Mr Wate rhouse  was 

Kenne th  Young, who t o l d  t h e  j u r y  t h a t  Mr. Wa te rhouse  had 

" c o n f e s s e d n  i n  h i s  p r e s e n c e .  Whi le  c o u n s e l ' s  c r o s s - e x a m i n a t i o n  

o f  Kenneth  Young was hampered i n  l a r g e  p a r t  b e c a u s e  t h e  p r o s e c u -  

t i o n  had  f a i l e d  t o  d i s c l o s e  impeach ing  i n f o r m a t i o n ,  c o u n s e l  a l s o  

f a i l e d  t o  c h e c k  t h e  f i l e  i n  Young 's  p e n d i n g  cases. Such an  

i n v e s t i g a t i o n  would n o t  o n l y  h a v e  r e v e a l e d  t h a t  Young had sworn 

unde r  o a t h  t h a t  h e  f r e q u e n t l y  l i e d .  ( T r .  1 0 3 3 )  

P r o s e c u t o r  Merkle a l s o  used  Young t o  p r e s e n t  e x t r e m e l y  i n -  

f l a m m a t o r y  t e s t i m o n y  t h a t  Mr. Wa te rhouse  a t t e m p t e d  t o  r a p e  an- 

o t h e r  p r i s o n e r  a t  t h e  j a i l  and  t h e n  made some i n c r i m i n a t i n g  

s t a t e m e n t s .  (9. 1784-95) The  v i c t i m  o f  t h i s  a l l e g e d  r a p e  a t -  

t e m p t  was n e v e r  c a l l e d  as  a w i t n e s s .  S e v e r a l  o f  t h e  o t h e r  occu-  

p a n t s  o f  t h e  t w e n t y - p e r s o n  c e l l  would h a v e  t e s t i f i e d  t h a t  Mr. 

Wa te rhouse  was i n  a n o t h e r  p a r t  o f  t h e  c e l l  when t h e  a t t e m p t e d  

r a p e  and  s u b s e q u e n t  s t a t e m e n t s  were supposed  t o  h a v e  o c c u r r e d .  

S i x  o f  t h e s e  men g a v e  sworn  s t a t e m e n t s  t o  t h i s  e f fec t  w i t h i n  d a y s  

a f t e r  t h e  a l l e g e d  i n c i d e n t ,  y e t  t h e y  were n e v e r  c a l l e d .  ( T r .  

959-71)  - S e e ,  e . g . ,  U n i t e d  S t a t e s  v .  Auten ,  632 F.2d 478 ( 5 t h  

C i r  . 1 9 8 0 )  ( f a i l u r e  t o  i n v e s t i g a t e  and impeach w i t n e s s  i n e f f e c -  

t i v e ) ;  Commonwealth v .  Grove ,  324  A.2d 405 (Pa .  1 9 7 4 ) ( f a i l u r e  t o  

impeach s t a t e ' s  w i t n e s s  i n e f f e c t i v e ) ;  P e o p l e  v .  Redmond, 278 



N.E.2d 766 ( I l l .  1 9 7 2 )  ( f a i l u r e  t o  r e spond  t o  a t t a c k s  on d e f e n -  

d a n t ' s  c h a r a c t e r  i n e f f e c t i v e ) .  

S i m i l a r l y ,  t h e  p r o s e c u t i o n  p r o v i d e d  d e f e n s e  c o u n s e l  w i t h  t h e  

names o f  two w i t n e s s e s ,  Leon Vasquez and S t e v e n  S p i t z i g ,  b o t h  o f  

whom had e x c u l p a t o r y  e v i d e n c e  t o  which t h e y  c o u l d  t e s t i f y .  Mr. 

Vasquez t e s t i f i e d  t h a t  on  t h e  n i g h t  o f  t h e  m u r d e r ,  Mr. Wate rhouse  

l e f t  t h e  b a r  w i t h  Mr. S p i t z i g  and a n o t h e r  man n e a r  m i d n i g h t ,  and 

Mr. S p i t z i g  r e t u r n e d  l a t e r  by  h i m s e l f .  ( R .  1938-44) Mr. S p i t z i g  

would h a v e  c o r r o b o r a t e d  t h i s  t e s t i m o n y ,  however ,  no one  c a l l e d  

him t o  t e s t i f y .  ( T r .  974-79) 

Not o n l y  d i d  c o u n s e l  f a i l  t o  o f f e r  t h i s  f a v o r a b l e  t e s t i m o n y ,  

b u t  i n  c l o s i n g  a rgumen t ,  h e  s t r e s s e d  t h e  f a i l u r e  o f  t h e  p r o s e c u -  

t i o n  t o  c a l l  Mr. S p i t z i g  and  t h e  w i t n e s s e s  from t h e  J a i l .  ( R .  

2137, 2161)  T h i s  s i m p l y  i n v i t e d  t h e  p r o s e c u t o r  t o  r e s p o n d  

i n  a  way t h a t  s e v e r e l y  p r e j u d i c e d  Mr. Waterhouse :  

. . . W e l l ,  Mr. S p i t z i g  was unde r  d e f e n s e  sub- 
ooena ;  h e  was r i g h t  o u t s i d e  t h a t  c o u r t r o o m ,  
a n d i f  Mr. S p i t z i g  had a n y  r e l e v a n t  i n fo rma-  
t i o n ,  d e f e n s e  c o u n s e l  c o u l d  h a v e  p u t  him on 
t h e  s t a n d .  . . H e  d i d  n o t  p u t  Mr. S p i t z i g  on 
t h e  s t a n d  b e c a u s e  h e  had no r e l e v a n t  in forma-  
t i o n ,  and d e f e n s e  c o u n s e l  would r a t h e r  b e  
s a t i s f i e d  w i t h  t h e  specter r a i s e d  by  t h e  name 
Mr. S p i t z i r j  . . . 

(R. 2181)  ( e m p h a s i s  added )  C o u n s e l  d i d  t h e  same w i t h  r e g a r d  t o  

t h e  o t h e r  j a i l  i n m a t e s  (R.  2161-62) ,  p rompt ing  t h e  same r e p l y :  

. . . c o u n s e l  c o u l d  h a v e  b r o u g h t  t h o s e  w i t n e s -  
ses i n  i n  t h i s  c a s e  w i t h  Mr. Young who p a r t i -  
c i p a t e d ,  who o b s e r v e d ,  p e o p l e  who o b s e r v e d  
what  t h e  d e f e n d a n t  d i d  i n  t h a t  c a s e .  

( R .  2190-91) 

Defense  c o u n s e l  f a i l e d  t o  o b j e c t  t o  t e s t i m o n y  a b o u t  t h e  

c o n t e n t s  o f  a n  anonymous t e l e p h o n e  c a l l  t o  t h e  p o l i c e  i n  v i o l a -  



t i o n  o f  a  p r e v i o u s  r u l i n g  o f  t h e  C o u r t  e x c l u d i n g  such  e v i d e n c e .  

(R.  854-56, 861,  865, 977, 1004-05)  A s  a  r e s u l t ,  p o l i c e  o f f i c e r s  

t e s t i f i e d  t o  h e a r s a y  s t a t e m e n t s  f rom t h e  t e l e p h o n e  c a l l ,  i d e n t i -  

f y i n g  Mr. W a t e r h o u s e ' s  c a r  a s  t h e  o n e  i n v o l v e d  i n  t h e  i n c i d e n t ,  

i n  v i o l a t i o n  o f  t h e  c o n f r o n t a t i o n  c l a u s e  o f  t h e  S i x t h  Amendment 

and t h e  h e a r s a y  r u l e .  - S e e ,  e . g . ,  C o l l i s  v .  S t a t e ,  685 P.2d 975 

( O k l .  C r .  1 9 8 4 )  ( f a i l u r e  t o  o b j e c t  t o  " b l a t a n t  h e a r s a y "  i n e f f e c -  

t i v e ) ;  H u s s i c k  v .  S t a t e ,  529 P.2d 938 (Ore. 1 9 7 5 ) .  

Counse l  e l i c i t e d  damaging t e s t i m o n y  from a  s t a t e  w i t n e s s  

t h a t  Mr. Waterhouse  had b e a t e n  a  woman on  c r o s s - e x a m i n a t i o n ,  

which  was o t h e r w i s e  i n a d m i s s i b l e ,  which opened t h e  doo r  f o r  t h e  

s t a t e  t o  emphas i ze  such  e v i d e n c e  on r e d i r e c t .  (R .  1161 ,  1168)  

T h i s  was done  s o l e l y  b e c a u s e  c o u n s e l  m i s p e r c e i v e d  t h e  a d m i s s i b i -  

l i t y  o f  t h i s  and o t h e r  e v i d e n c e .  ( R .  1907-1909)  I n  s i m i l a r  

c i r c u m s t a n c e s  when c o u n s e l ' s  e r r o r  r e s u l t e d  i n  t h e  a d m i s s i o n  o f  

damaging t e s t i m o n y ,  s u c h  a n  e r r o r  a l o n e  h a s  been  found  t o  

c o n s t i t u t e  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  Wr igh t  v .  S t a t e ,  

446 So.2d 208 (DCA 3, 1 9 8 4 ) ( e l i c i t a t i o n  o f  e v i d e n c e  o f  d e f e n -  

d a n t '  s p r i o r  misdemeanor c o n v i c t i o n s )  . 
Each o f  t h e  f o r e g o i n g  c o n s t i t u t e  d e f i c i e n c i e s  which f a l l  

be low t h e  s t a n d a r d  o f  r e a s o n a b l y  e f f e c t i v e  a s s i s t a n c e .  Ne l son  v .  

Es t e l l e ,  642 F.2d 903, 906 ( 5 t h  C i r .  1 9 8 1 )  ( c o u n s e l  may be h e l d  

t o  b e  i n e f f e c t i v e  due  t o  s i n g l e  e r r o r  where  t h e  b a s i s  of  t h e  

e r r o r  is o f  c o n s t i t u t i o n a l  d i m e n s i o n ) ;  Nero v .  B l a c k b u r n ,  597 - 
F.2d a t  994 ( " some t imes  a  s i n g l e  e r r o r  is s o  s u b s t a n t i a l  t h a t  it 

a l o n e  c a u s e s  t h e  a t t o r n e y ' s  a s s i s t a n c e  t o  f a l l  below t h e  S i x t h  

Amendment s t a n d a r d n ) .  However, t a k e n  t o g e t h e r ,  t h e  e r r o r s  demon- 

s t r a t e  t h a t  R o b e r t  B r i a n  Waterhouse  d i d  n o t  r e c e i v e  r e a s o n a b l y  



e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  a n d ,  a s  a  r e s u l t ,  t h e r e  is a 

r e a s o n a b l e  p r o b a b i l i t y  t h a t ,  b u t  f o r  c o u n s e l s '  d e f i c i e n c i e s ,  t h e  

r e s u l t  o f  t h e  p r o c e e d i n g  would have  been  d i f f e r e n t .  T h e r e f o r e ,  

h i s  c o n v i c t i o n  must  be  v a c a t e d .  

B. The p e n a l t y  p h a s e .  

De fense  c o u n s e l  must  d i s c h a r g e  v e r y  s i g n i f i c a n t  c o n s t i t u -  

t i o n a l  r e s p o n s i b i l i t i e s  a t  t h e  s e n t e n c i n g  p h a s e  o f  a c a p i t a l  

t r i a l .  The Supreme C o u r t  h a s  h e l d  t h a t  i n  a  c a p i t a l  case, "ac-  

c u r a t e  s e n t e n c i n g  i n f o r m a t i o n  i s  a n  i n d i s p e n s a b l e  p r e r e q u i s i t e  t o  

a r e a s o n e d  d e t e r m i n a t i o n  o f  whe the r  a d e f e n d a n t  s h a l l  l i v e  or d i e  

[made] by a  j u r y  o f  p e o p l e  who may h a v e  n e v e r  make a s e n t e n c i n g  

d e c i s i o n " .  Greg9  v.  G e o r g i a ,  428 U.S. a t  190.  I n  Gregg and  i ts  

companion cases, t h e  Supreme C o u r t  h a s  emphas ized  t h e  i m p o r t a n c e  

o f  f o c u s i n q  t h e  j u r y ' s  a t t e n t i o n  on  " t h e  p a r t i c u l a r i z e d  c h a r -  

a c t e r i s t i c s  of t h e  i n d i v i d u a l  d e f e n d a n t . "  - I d .  a t  206. R o b e r t s  v .  

L o u i s i a n a ,  428 U.S. 325 ( 1 9 7 6 ) ;  Woodson v .  N o r t h  C a r o l i n a ,  428 

U.S. 280 ( 1 9 7 6 ) .  

C o u r t s  h a v e  e x p r e s s l y  found  t h a t  t r i a l  c o u n s e l  i n  c a p i t a l  

s e n t e n c i n g  p r o c e e d i n g s  h a v e  a d u t y  t o  i n v e s t i g a t e  and  p r e p a r e  

m i t i g a t i n q  e v i d e n c e  f o r  t h e  j u r y ' s  c o n s i d e r a t i o n ,  o b j e c t  t o  in -  

a d m i s s i b l e  e v i d e n c e  o r  improper  j u r y  i n s t r u c t i o n s ,  and  made a n  

a d e q u a t e  c l o s i n g  a rgumen t .  l4 Mr. W a t e r h o u s e ' s  c o u n s e l  d i d  n o t  

14.  T y l e r  v .  Kemp, 755 F.2d 741,  745 ( l l t h  C i r .  1 9 8 5 ) ;  
B l a k e  v .  Remp, 758 F.2d 523, 533-535 ( l l t h  C i r .  1 9 8 5 ) ;  R ing  v .  
S t r i c k l a n d .  714 F. 2d 1481 .  1490-91 ( 1 1 t h  C i r .  1 9 8 3 ) .  va- 
c a t e d  and iemanded,  - U. S .  - ( 1 9 8 4 ) ,  8 1  ~ . ~ d . 2 d . 3 =  104  
S.Ct.  3575, a d h e r e d  t o  on  remand, 748 F.2d 1 4 6 2 ,  1463-64 ( l l t h  
C i r .  1 9 8 4 ) ,  k e r t .  d e n i e d ,  - U. S. - , 8 5  L.Ed.2d 301 ( 1 9 8 5 ) ;  

[ f o o t n o t e  c o n t i n u e d  on n e x t  page]  



meet t h e s e  c o n s t i t u t i o n a l  s t a n d a r d s .  

De fense  c o u n s e l  t e s t i f i e d  t h a t  t h e y  were aware  t h a t  t h e  

s t a t e  p l a n n e d  t o  i n t r o d u c e  p e t i t i o n e r ' s  e a r l i e r  New Y o r k  murder  

c o n v i c t i o n  i n  t h e  s e n t e n c i n g  p h a s e  a s  e a r l y  a s  May 23, 1980 ,  

which  was f o u r  months  b e f o r e  t h e  t r i a l .  ( T r .  918-20) Counse l  

was aware  f rom c o n v e r s a t i o n s  w i t h  h i s  c l i e n t  t h a t  Mr. Water-  

h o u s e ' s  l awye r  had been  d i s b a r r e d  a t  some p o i n t  i n  t h e  pro-  

c e e d i n g s .  (T r .  920) Counse l  was t h e r e f o r e  aware  o f  a t  l e a s t  one  

p o t e n t i a l  b a s i s  f o r  i n v a l i d a t i n g  t h e  c o n v i c t i o n .  - S e e  Cheatham 

v .  S t a t e ,  364 So.2d 83 (DCA 3, 1 9 7 8 )  ( r e l i e f  g r a n t e d  where  c o u n s e l  

a t  t r i a l  n o t  a d m i t t e d  t o  t h e  b a r ) .  Both c o u n s e l  viewed t h i s  

p r i o r  c o n v i c t i o n  a s  a  "monumental problem1' i n  t h e i r  e f f o r t  t o  

r e p r e s e n t  t h e i r  c l i e n t .  ( T r .  947)  Had c o u n s e l  t r a v e l l e d  t o  N e w  

Y o r k ,  o r  e v e n  s e c u r e d  a  copy o f  t h e  t r a n s c r i p t  o f  t h e  N e w  Y o r k  

t r i a l ,  counsel .  would h a v e  found  t h e  p r i o r  c o n v i c t i o n  o t  be i n -  

v a l i d  f o r  s e v e r a l  r e a s o n s .  S e e ,  i n f r a ,  S e c t i o n  I V .  - 
N e v e r t h e l e s s ,  c o u n s e l  made no e f f o r t  t o  g o  t o  N e w  York t o  

i n v e s t i g a t e  t h i s  c o n v i c t i o n .  C a s t r o  v .  S t a t e ,  419 So.2d 796 (DCA 

3 ,  1 9 8 2 ) ,  i s  i n s t r u c t i v e .  I n  C a s t r o ,  c o u n s e l  f a i l e d  t o  i n -  

v e s t i g a t e  t h e  v a l i d i t y  o f  a  p r i o r  c o n v i c t i o n  b e f o r e  c o u n s e l l i n g  

h i s  c l i e n t  t o  p l e a d  g u i l t y ,  a l t h o u g h  c o u n s e l  was aware  t h a t  t h e r e  

m i g h t  b e  c o n s t i t u t i o n a l  d e f i c i e n c i e s  i n  t h e  c o n v i c t i o n .  The 

[ c o n t i n u e d  from p r e v i o u s  page : ]  

D o u g l a s  v .  Wainwr igh t ,  714 F.2d 1532 ( l l t h  C i r .  1 9 8 3 ) ,  va- 
c a t e d  and  remanded,  - U. S. - , 82 L. Ed.2d 8 7 4 ,  879,  1Q4 S.Ct.  
-ed t o  on remand, 739 F.2d 531 ( 1 9 8 4 ) ,  ce r t .  de- 
n i e d  -' - U. S. , 84 L.Ed.2d 3 2 1  ( 1 9 8 5 ) ;  Goodwin v .  Balkcom, 
684 F.2d 794 (llth C i r .  1 9 8 2 ) ;  Young v .  Z a n t ,  677  F.2d 792, 797 
( l l t h  C i r .  1 9 8 2 ) ;  H o l m e s  v .  S t a t e ,  429 So.2d 297 ( F l a .  1 9 8 3 ) .  



a p p e l l a t e  c o u r t  found t h e  l awyer  i n e f f e c t i v e .  The same r e s u l t  

mus t  p e r t a i n  i n  t h i s  c a s e .  S e e  a l s o ,  Ex P a r t e  S c o t t ,  581 S.W.2d 

1 8 1  (Tex.  C t .  C r i m .  App. 1979)  ( f a i l u r e  t o  d i s c o v e r  i n v a l i d i t y  i n  

p r i o r  c o n v i c t i o n  i n e f f e c t i v e ) ;  P e o p l e  v .  S h e l l s ,  483 P. 2d 1227 

( C a l .  1971)  ( a d v i s i n g  c l i e n t  n o t  t o  t a k e  s t a n d  w i t h o u t  i n v e s t i g -  

a t i n g  i n v a l i d  p r i o r  c o n v i c t i o n s  i n e f f e c t i v e ) ;  Q u i l l u n  v .  S t a t e ,  

626 S.W. 2d 414 (Mo. App. 1981)  ( s a m e ) .  

F u r t h e r m o r e ,  v i r t u a l l y  no i n v e s t i g a t i o n  was done  w i t h  r e g a r d  

t o  Mr. W a t e r h o u s e ' s  f a m i l y ,  f r i e n d s ,  s c h o o l i n g ,  and o t h e r  a s p e c t s  

o f  h i s  background.  With t h e  e x c e p t i o n  o f  h i s  a u n t ,  L o i s  F o s t e r ,  

and f a m i l y  f r i e n d  Kenneth Norwood, d e f e n s e  c o u n s e l  d i d  n o t  

i n t e r v i e w  any  o f  Wr. W a t e r h o u s e ' s  f r i e n d s  o r  f a m i l y ,  and d i d  no 

more t h a n  i n t r o d u c e  t h e m s e l v e s  t o  h i s  mother  a t  t h e  c o u r t h o u s e  

a f t e r  t h e  t r i a l  had begun. ( T r .  989)  Counse l  neve r  went  o r  s e n t  

a n  i n v e s t i g a t o r  t o  t h e  community i n  N e w  York where Mr. Waterhouse  

was b o r n  and l i v e d  u n t i l  a  y e a r  and a  h a l f  b e f o r e  t r i a l .  

Mr. W a t e r h o u s e ' s  mother  had e l e v e n  b r o t h e r s  and s i s t e r s ,  

mos t  o f  whom s t i l l  l i v e d  i n  N e w  York n e a r  t o  where h e  grew up. 

They and Mr. W a t e r h o u s e ' s  b r o t h e r s ,  s i s t e r s  and c o u s i n s  c o u l d  

have  p r o v i d e d  i n v a l u a b l e  i n f o r m a t i o n  t o  t h e  j u r y  which was t o  

c o n s i d e r  whe the r  h e  s h o u l d  l i v e  o r  d i e .  ( T r .  637-52) 

Waterhouse  was s u b j e c t  t o  such  a b u s e  by  h i s  f a t h e r  a s  a  

c h i l d  t h a n  he  went  t o  l i v e  w i t h  h i s  a u n t  and u n c l e ,  L o i s  and Chet  

F o s t e r  i n  G r e e n p o r t ,  N e w  York, a  s m a l l  c l o s e - k n i t  v i l l a g e .  ( T r .  

985)  Whatever t h e  t r u e  r e a s o n  f o r  h i s  move, t h e  rumor became 

r i f e  t h a t  R o b e r t  had been swapped f o r  a  d i n i n g  room t a b l e  ( T r .  

Q 4 3 ) ,  which  had indeed  s i m u l t a n e o u s l y  changed hands  f rom t h e  



F o s t e r s  t o  t h e  W a t e r h o u s e s .  Young R o b e r t  was u n a b l e  t o  r i d e  t h e  

s c h o o l  b u s  o n  a c c o u n t  o f  t h e  i n c e s s a n t  t e a s i n g  h e  s u f f e r e d  o v e r  

t h i s  i n c i d e n t .  ( T r .  1 0 0 2 )  

N e i t h e r  was t h i s  t h e  s o l e  a b e r r a t i o n  i n  R o b e r t ' s  y o u t h .  

Aged s e v e n ,  h e  was s e x u a l l y  a b u s e d  b y  a n  o l d e r  boy.  ( T r .  4 3 3 )  H e  

s u f f e r e d  t h e  d i s s o n a n c e  o f  a f a t h e r  who r e s e n t e d  him and a b u s e d  

him a t  e v e r y  o p p o r t u n i t y  ( T r .  6 4 9 ) ,  and  two f o s t e r  p a r e n t s  who 

b o t h  worked ,  and  l e f t  him a l o n e  f o r  l o n g  p e r i o d s .  ( T r .  6 4 4 )  

I n d e e d ,  when h e  was t w e l v e ,  h e  was t h e  o b j e c t  o f  s c h o o l  

c h i l d r e n ' s  s p i t e  a g a i n  b e c a u s e  h i s  f o s t e r  m o t h e r  was s u p p o s e d l y  

h a v i n g  a n  a f f a i r .  The c u l m i n a t i o n  o f  t h i s  i n c i d e n t  was L o i s  

F o s t e r ' s  a t t e m p t  t o  t a k e  h e r  own l i f e  ( T r .  1 0 0 7 ) ,  wh ich  d r a m a t i -  

c a l l y  s c a r r e d  young R o b e r t ' s  l o n e l y  p e r s p e c t i v e  o n  t h e  w o r l d .  

( T r .  4 3 3 )  

W h i l e  h e  n e v e r  had much c h a n c e  when h e  was a c h i l d ,  R o b e r t  

n e v e r t h e l e s s  d i d  wha t  h e  c o u l d .  Once,  h e  s a v e d  a f r i e n d ' s  l i f e .  

H i s  b r o t h e r  remembers  t h e  many times when R o b e r t ,  a n  e x c e l l e n t  

s p o r t s m a n ,  would p l a y  s o f t b a l l  w i t h  him. ( T r .  651 )  

Had c o u n s e l  a d e q u a t e l y  p r e p a r e d ,  e v e n  Mrs. F o s t e r ,  C h e t  

F o s t e r ,  and Mabel W a t e r h o u s e ,  who 1 i v e d  i n  S t .  P e t e r s b u r g  , c o u l d  

h a v e  g i v e n  e x t e n s i v e  i n f o r m a t i o n  r e g a r d i n g  Mr. W a t e r h o u s e ' s  back-  

g r o u n d .  ( T r .  982-1013) I n s t e a d ,  t h e  j u r y  h e a r d  j u s t  two p a g e s  

o f  t e s t i m o n y  f rom Mrs. F o s t e r .  ( R .  2268-70) 

T h e r e  was a b s o l u t e l y  no  e x c u s e  f o r  t h i s  l a c k  o f  i n v e s t i g a -  

t i o n  and  no p o s s i b l e  r e a s o n  n o t  t o  p r e s e n t  t h e  overwhelming  

e v i d e n c e  o f  t h e  m i s e r a b l e  c h i l d h o o d  and  a d o l e s c e n c e  t h a t  Mr. 

W a t e r h o u s e  s u f f e r e d .  E d d i n g s  v .  Oklahoma, 455 U.S. 104 ( 1 9 8 2 )  

( e v i d e n c e  o f  a b u s e  as  a c h i l d  c r i t i c a l  t o  m i t i g a t i o n ) .  



Counse l  a l s o  f a i l e d  t o  o b j e c t  t o  imprope r  a rgumen t  and t o  

r e q u e s t  c o n s t i t u t i o n a l l y - r e q u i r e d  i n s t r u c t i o n s  a t  t h e  p e n a l t y  

p h a s e .  

I n  i t s  f i n a l  i n s t r u c t i o n s  t o  t h e  j u r y ,  t h i s  C o u r t  l i s t e d  

a s  m i t i g a t i n g  f a c t o r s  o n l y  t h o s e  se t  o u t  i n  t h e  F l o r i d a  d e a t h  

p e n a l t y  s t a t u t e ,  F l a .  S t a t .  921.141 ( 6 ) .  ( R .  2296)  I n  h i s  

c l o s i n g  a rgumen t ,  t h e  p r o s e c u t o r  commented on t h e  s t a t u t o r y  

l i s t ,  and  t h e  e v i d e n c e  p r e s e n t e d  a t  t r i a l  r e l a t i v e  t o  t h a t  l i s t .  

With r e g a r d  t o  t h e  e v i d e n c e  which had been  p r e s e n t e d  a b o u t  Mr. 

W a t e r h o u s e ' s  a l c o h o l  p r o b l e m s ,  t h e  p r o s e c u t o r  a r g u e d :  "Is t h a t  a  

m i t i g a t i n g  f a c t o r ?  I d i d n ' t  see a n y t h i n g  a b o u t  a l c o h o l  [ o n  t h e  

s t a t u t o r y  l i s t ]  .If ( R .  2288)  

Defense  c o u n s e l  d i d  n o t  o b j e c t  t o  e i t h e r  t h e  C o u r t ' s  i n -  

s t r u c t i o n  o r  t h e  p r o s e c u t o r ' s  a rgumen t ,  and t h u s  f a i l e d  t o  i n s i s t  

o n  b e h a l f  of  Mr. Wate rhouse  t h a t  t h e  j u r y  be r e q u i r e d  t o  c o n s i d e r  

" r e l e v a n t  f a c e t s  o f  t h e  c h a r a c t e r  and r e c o r d  o f  t h e  i n d i v i d u a l  

o f f e n d e r  and t h e  c i r c u m s t a n c e s  o f  t h e  p a r t i c u l a r  o f f e n s e  a s  a  

c o n s t i t u t i o n a l l y  i n d i s p e n s a b l e  p a r t  o f  t h e  p r o c e s s  o f  i n f l i c t i n g  

d e a t h . "  Woodson v.  N o r t h  C a r o l i n a ,  428 U.S. 280, 304 ( 1 9 7 6 )  

[ e m p h a s i s  s u p p l i e d ] ;  see a l s o  L o c k e t t  v .  Ohio ,  438 U.S. 586 

Counse l  a l s o  f a i l e d  t o  o b j e c t  when t h e  p r o s e c u t o r  i m p r o p e r l y  

a r g u e d  f a c t s  n o t  i n  e v i d e n c e  d u r i n g  c l o s i n g  a rgument  a t  t h e  

p e n a l t y  p h a s e .  The j u r y  c o u l d  w e l l  h a v e  i n f e r r e d  f rom t h e  f a c t s  

t h a t  Wa te rhouse  was s e v e r e l y  d i s t u r b e d .  However, Merk le  i m -  

p r o p e r l y  invoked  h i s  p r o s e c u t o r i a l  e x p e r t i s e  t o  a s s u r e  them t h a t  

Wa te rhouse  d i d  n o t  s u f f e r  f rom any  e m o t i o n a l  d i s t u r b a n c e  b e c a u s e  



"he was n o t  t r e a t e d ,  when t h e r e  a r e  p r o v i s i o n s  t o  do such t r e a t -  

ment . . . " ( R .  2285) However, t h e r e  was no t e s t i m o n y  re -  

g a r d i n g  t h e  a v a i l a b i l i t y  of  any such t r e a t m e n t  o r  Mr. Water- 

h o u s e ' s  need f o r  it. C o u n s e l ' s  f a i l u r e  t o  o b j e c t  t o  t h i s  m i s -  

conduc t  f a l l s  below p r o f e s s i o n a l  s t a n d a r d s .  See ,  e.cj., Nero v. 

Blackburn ,  s u p r a  ( i n e f f e c t i v e  t o  f a i l  t o  o b j e c t  t o  e r r o r  i n  

a rgument ) .  

C o u n s e l ' s  c l o s i n g  argument a t  t h e  p e n a l t y  phase  c l e a r l y  f e l l  

below p r o f e s s i o n a l  s t a n d a r d s  and v i o l a t e d  Mr. Waterhouse ' s  con- 

s t i t u t i o n a l  r i g h t s .  Tn an e x c e p t i o n a l l y  b r i e f  summation, d e f e n s e  

c o u n s e l  t o l d  t h e  j u r y  t h a t  a  recommendation o f  d e a t h  by t h e  j u r y  

"would set  i n  motion an  a u t o m a t i c  a p p e a l n  t o  t h e  F l o r i d a  Supreme 

C o u r t ,  " t h a t  a p p e a l  p r o c e s s  would l i k e l y  be a  b a s i s  f o r  f u r t h e r  

a p p e a l s  t h a t  might  c a r r y  f o r t h  a s  f a r  a s  t h e  United S t a t e s  

Supreme Cour t"  ( R .  2291) ,  and t h a t  a t  each s t a g e  o f  t h e  a p p e a l s ,  

c o u r t s  would review t h e  " e n t i r e  c a s e n .  ( R .  2291) The United 

S t a t e s  Supreme Cour t  h a s  h e l d  t h a t  such an  argument on a p p e l l a t e  

review l e s s e n s  t h e  j u r y ' s  s e n s e  o f  r e s p o n s i b i l i t y  and v i o l a t e s  

t h e  C o n s t i t u t i o n .  Ca ldwel l  v .  M i s s i s s i p p i ,  472 U.S. -, 86 

L.Ed.2d 231, 105 S.Ct. 2633 ( 1 9 8 5 ) .  

Counsel d i d  n o t  mention t h e  b r i e f  t e s t imony  p u t  on by t h e  

d e f e n s e  i n  t h i s  phase  of  t h e  t r i a l ,  nor o f f e r  even one reason  why 

t h e  l i f e  o f  Mr. Waterhouse shou ld  be s p a r e d .  I t  f a i l e d  t o  d i s -  

c u s s  any a g g r a v a t i n g  c i r c u m s t a n c e s ,  o r  any m i t i g a t i n g  circum- 

s t a n c e s ,  whether  s t a t u t o r y  o r  n o n - s t a t u t o r y .  

Rober t  Waterhouse was e n t i t l e d  t o  an advoca te  f o r  l i f e  a t  

t h e  s e n t e n c i n g  phase  o f  h i s  c a p i t a l  t r i a l .  H e  d i d  n o t  have one. 

Accordingly ,  h i s  d e a t h  s e n t e n c e  must be set a s i d e .  M u l l i n s  v .  



Evans ,  622 F.2d 504 ( 1 0 t h  C i r .  1 9 8 0 ) ;  Mat thews v .  U n i t e d  

S t a t e s ,  449 F.2d 985 ( D . C . C i r .  1 9 7 l ) ( c a s u a l  summation r e q u i r e s  

r e v e r s a l  e v e n  where  s t r o n g  e v i d e n c e  o f  g u i l t ) ;  U n i t e d  S t a t e s  v .  

Hammonds, 425 F.2d 597 ( D . C . C i r .  1 9 7 0 )  ( " p a r t i c u l a r l y  f u t i l e  

c l o s i n g  a rgumen tn  i n e f f e c t i v e  a s s i s t a n c e ) .  S e e ,  g e n e r a l l y  S t a t e  

v .  Myles ,  389 So.2d 1 2 ,  27-31 ( L a .  1 9 8 0 )  ( f a i l u r e  t o  i n t r o d u c e  

s u b s t a n t i a l  e v i d e n c e  i n  m i t i g a t i o n ,  p e r f u n c t o r y  c l o s i n g  ment ion-  

i n g  p a r o l e  c o n s t i t u t e s  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l ) .  

C .  Mr. Wa te rhouse  was d e n i e d  a s s i s t a n c e  
n e c e s s a r y  t o  p r e s e n t  h i s  i n e f f e c t i v e n e s s  claim. 

A s  t h e  f o r e g o i n g  d e m o n s t r a t e s ,  a d e t e r m i n a t i o n  o f  Mr. 

W a t e r h o u s e ' s  claim o f  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  t u r n s  t o  

some e x t e n t  on t h e  f a i l u r e  o f  c o u n s e l  t o  c o n s u l t  w i t h  and p r e s e n t  

e x p e r t s  i n  a case where  s u c h  e v i d e n c e  was s o  c r u c i a l .  I n  o r d e r  

t o  p r e s e n t  h i s  claim, Mr. Wa te rhouse  s o u g h t  f u n d s  f rom t h e  

C i r c u i t  C o u r t  f o r  e x p e r t s ,  s u p p o r t i n g  h i s  r e q u e s t  w i t h  d e t a i l e d  

a f f i d a v i t s  r e g a r d i n g  t h e  area o f  e x p e r t i s e  and i ts r e l a t i o n  t o  

t h e  i s s u e s  i n  t h i s  case. (T r .  370-72, 632-36) Never t h e l e s s ,  

t h e  t r i a l  c o u r t  d e n i e d  t h e  r e q u e s t .  

The c o u r t  was i n  e r r o r .  I n d i g e n t  p r i s o n e r s  are  c o n s t i -  

t u t i o n a l l y  e n t i t l e d  t o  "a r e a s o n a b l y  a d e q u a t e  o p p o r t u n i t y  t o  

p r e s e n t  c l a i m e d  v i o l a t i o n s  o f  f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t s  

t o  t h e  c o u r t s . "  Bounds v .  S m i t h ,  430 U.S. 817,  825 ( 1 9 7 7 ) .  T h a t  

r i g h t  m u s t  depend  upon t h e  c i r c u m s t a n c e s  o f  t h e  case and t h e  

r i g h t  a s s e r t e d .  Whi l e  e v e r y  a p p l i c a n t  f o r  p o s t - c o n v i c t i o n  re l ie f  

would n o t  h a v e  t h e  r i g h t  t o  f u n d s  f o r  e x p e r t s ,  t h e  u n i q u e  

c i r c u m s t a n c e s  o f  t h i s  case -- a c a p i t a l  case i n v o l v i n g  a 



d e f e n d a n t  c o n v i c t e d  o n  a n  e x t r e m e l y  o n e - s i d e d  a n d  q u e s t i o n a b l e  

p r e s e n t a t i o n  o f  e x p e r t  t e s t i m o n y  -- r e q u i r e d  t h e  g r a n t i n g  o f  

f u n d s .  T h u s ,  i f  t h i s  C o u r t  d o e s  n o t  g r a n t  re l ie f  b a s e d  upon  t h e  

s h o w i n g  made ,  i t  s h o u l d  remand t h i s  case f o r  t h e  g r a n t i n g  o f  

e x p e r t  a s s i s t a n c e  a n d  f u r t h e r  d e v e l o p m e n t  o f  t h i s  claim. 

111. THE RELIANCE UPON AN UNCONSTITUTIONAL PRIOR 
CONVICTION FOR TLJO OF THE AGGRAVATING CIRCUM- 
STANCES AGAINST MR. WATERHOUSE DEPRIVED H I M  OF 
H I S  RIGHTS SECURED BY THE EIGHTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION. 

T h e  S ta te  i n t r o d u c e d  a q a i n s t  Mr. W a t e r h o u s e  a p r i o r  c o n v i c -  

t i o n  f o r  m u r d e r  i n  t h e  s e c o n d  d e g r e e  ( R .  2 2 5 3 ) ,  as  w e l l  a s  a 

c e r t i f i e d  c o p y  o f  h i s  release o n  p a r o l e .  ( R .  2 2 5 4 )   his was t h e  

s o l e  b a s i s  for  t h e  s u b m i s s i o n  t o  t h e  j u r y  o f  t h o s e  a g g r a v a t i n g  

c i r c u m s t a n c e s  e n u m e r a t e d  i n  FLA. STAT. 9 2 1 . 1 4 1  ( 5 )  ( a )  [ c r i m e  com- 

m i t t e d  b y  a p e r s o n  u n d e r  s e n t e n c e  o f  i m p r i s o n m e n t ]  a n d  ( b )  [ p r i o r  

c o n v i c t i o n  f o r  f e l o n y  i n v o l v i n g  v i o l e n c e ] .  S i n c e  t h e  N e w  Y o r k  

c o n v i c t i o n  was o b t a i n e d  i n  v i o l a t i o n  o f  Mr. W a t e r h o u s e ' s  S i x t h  

a n d  F o u r t e e n t h  Amendment r i g h t s ,  t h e i r  a d m i s s i o n  c o n t r a v e n e d  h i s  

r i g h t  t o  a " r e l i a b [ l e ]  . . . d e t e r m i n a t i o n  t h a t  d e a t h  is  t h e  

a p p r o p r i a t e  p u n i s h m e n t  i n  [ h i s ]  case." Woodson v .  N o r t h  Caro- 

l i n a  428 U. S. 280 ,  3 0 5  ( 1 9 7 6 ) .  H i s  s e n t e n c e  m u s t  t h e r e f o r e  be 
f 

v a c a t e d .  

A.  Mr. W a t e r h o u s e  was c o n v i c t e d  i n  
N e w  York  w i t h o u t  t h e  a s s i s t a n c e  o f  c o u n s e l .  

T h e  c o n v i c t i o n  o f  Mr. W a t e r h o u s e  i n  N e w  York f o r  s e c o n d  

d e g r e e  m u r d e r ,  h i s  o n l y  p r i o r  c o n v i c t i o n ,  was f a t a l l y  f l a w e d  

s i n c e  h e  was n o t  ass is ted b y  c o u n s e l .  S i n c e  h i s  c o n v i c t i o n  was 

o b t a i n e d  i n  v i o l a t i o n  o f  t h e  S i x t h  Amendment,  t h e  E i g h t h  Amend- 



ment p r o h i b i t s  i t s  a d m i s s i o n  i n  a g g r a v a t i o n .  Thus,  i t s  i n t r o d u c -  

t i o n  a s  t h e  s o l e  f o u n d a t i o n  f o r  a  f i n d i n g  o f  two a g g r a v a t i n g  

c i r c u m s t a n c e s  r e q u i r e s  v a c a t i o n  o f  h i s  s e n t e n c e  o f  d e a t h .  

For h i s  N e w  York murder  c a s e  Mr. Waterhouse  was i n i t i a l l y  

r e p r e s e n t e d  by Mr. Edward L a F r e n i e r e .  Mr. L a F r e n i e r e  conduc ted  

t h e  mos t  c r u c i a l  a s p e c t  o f  t h e  t r i a l ,  t h e  mo t ion  t o  s u p p r e s s  h i s  

s t a t e m e n t s  t o  t h e  p o l i c e ,  h e l d  on November 1 4  and 1 5 ,  1966. 

Mr. L a F r e n i e r e  was d i s b a r r e d  on t h e  second  d a y  o f  t h e  

h e a r i n g .  S e e ,  M a t t e r  o f  S u f f o l k  County  Bar  A s s o c i a t i o n  v .  

L a F r e n i e r e ,  26 A.D.2d 946 ( 1 9 6 6 ) .  The Bar A s s o c i a t i o n  was found 

t o  have  p roved  t e n  c h a r g e s  o f  a c c e p t i n g  f e e s  e i t h e r  w i t h o u t  

making a n y  e f f o r t s  t o  r e p r e s e n t  h i s  c l i e n t  o r  w i t h  making o n l y  

t o k e n  e f f o r t s  on h i s  c l i e n t ' s  b e h a l f .  A t  t h e  time t h a t  h i s  

s t a t e m e n t s  were r u l e d  t o  b e  compe ten t  e v i d e n c e  a g a i n s t  him, 

t h e r e f o r e ,  Mr. W a t e r h o u s e ' s  r e p r e s e n t a t i v e  was n o t  a  l a w y e r .  

A c r i m i n a l  a c c u s e d  h a s  t h e  r i g h t  t o  a n  a t t o r n e y  a t  e v e r y  

" c r i t i c a l  s t a g e "  o f  t h e  p r o s e c u t i o n .  Powel l  v .  Alabama, 287 U.S. 

45 ( 1 9 3 2 ) .  The S i x t h  Amendment r i g h t  a t t a c h e s  a t  t h e  t i m e  t h a t  

a d v e r s a r y  j u d i c i a l  p r o c e e d i n g s  have been  i n i t i a t e d  a g a i n s t  t h e  

d e f e n d a n t .  U n i t e d  S t a t e s  v .  Gouve ia ,  - U.S. - , 8 1  L.Ed.2d 

146 ,  153-54 ( 1 9 8 4 ) ;  K i rby  v .  I l l i n o i s ,  406 U.S. 682, 688 

( 1 9 7 2 ) .  1 5  

1 5 .  S i n c e  " t h e  mos t  c r i t i c a l  p e r i o d  o f  t h e  p r o c e e d i n g s  . . . 
[ i s ]  from t h e  t i m e  o f  t h e [ ]  a r r a i g n m e n t  u n t i l  t h e  b e g i n n i n g  o f  
t h e [ ]  t r i a l , "  P o w e l l ,  287 U.  S. a t  57 ,  t he re  c a n  be no d o u b t  t h a t  
Mr. Waterhouse  h a d r i g h t  t o  c o u n s e l  a t  t h e  h e a r i n g  on h i s  mo t ion  
t o  s u p p r e s s .  S e e ,  e . g . ,  Un i t ed  S t a t e s  v .  Wade, 388 U.S. 218 - 
( 1 9 6 7 ) ( p o s t  i n d i c t m e n t  l i n e u p  a  " c r i t i c a l  s t a g e " ) ;  Coleman v .  
Alabama, 399 U.S. 1 ( 1 9 7 0 ) ( p r e l i m i n a r y  h e a r i n g ) ;  D a i g r e  v .  
Maggio, 705 F.2d 786 ( 5 t h  C i r .  1 9 8 4 ) ( l i n e u p  p r i o r  t o  f i l i n g  b i l l  
o f  i n f o r m a t i o n ) .  



S i n c e  Mr. L a F r e n i e r e  was n o t  l i c e n s e d  t o  p r a c t i c e  law when 

h e  r e p r e s e n t e d  Mr. Wate rhouse ,  h e  was n o t  a  " l a w y e r n .  w he "gua- 

r a n t e e  o f  c o u n s e l  means r e p r e s e n t a t i o n  o f  an  a t t o r n e y  a d m i t t e d  t o  

p rac t ice  law."  U n i t e d  S t a t e s  v .  Hoffman, 733 F.2d 596,  599 ( 9 t h  

C i r .  1 9 8 4 )  [ e m p h a s i s  s u p p l i e d ]  . A c r i m i n a l  a c c u s e d  mus t  r e c e i v e  

a s s i s t a n c e  f rom " c o u n s e l  f u l l y  a c c r e d i t e d  b y  competency  and  m o r a l  

s t a n d a r d s  t o  p r a c t i c e  l a w . "  Hucke lbu ry  v .  S t a t e ,  337 So.2d 400 ,  

403 ( F l a .  2d DCA 1 9 7 6 )  ( d e f e n d a n t  d e p r i v e d  o f  c o u n s e l  where  

r e p r e s e n t e d  by  l a w  s c h o o l  g r a d u a t e  who f a i l e d  t o  meet b a r  

c h a r a c t e r  r e q u i r e m e n t s ) .  1 6  

Thus ,  a s  a  m a t t e r  o f  l aw ,  Mr. L a F r e n i e r e  d i d  n o t  q u a l i f y  a s  

c o u n s e l  a t  a l l ,  l e t  a l o n e  e f f e c t i v e  c o u n s e l .  H e  was d i s b a r r e d ,  

and t h e r e f o r e  w i t h o u t  l e g a l  q u a l i f i c a t i o n s .  Cheatham v .  S t a t e ,  

364 So.2d 83 ( F l a .  DCA 3,  1 9 7 8 ) ,  is  t h e r e f o r e  d i r e c t l y  on p o i n t .  

I n  Cheatham, t h e  d e f e n d a n t  was g r a n t e d  p o s t - c o n v i c t i o n  re l ief  

where  t h e  u n r e b u t t e d  e v i d e n c e  showed t h a t  h e  had been  r e p r e s e n t e d  

a t  l e a s t  i n  p a r t  a t  h i s  a g g r a v a t e d  a s s a u l t  t r i a l  b y  a p e r s o n  n o t  

a d m i t t e d  t o  p r a c t i c e  l aw.  S e e  a l s o ,  Hudson v .  S t a t e ,  375  So.2d 

1 6 .  S e v e r a l  o t h e r  c o u r t s  a l s o  h a v e  a d d r e s s e d  t h e  q u e s t i o n  
o f  r e p r e s e n t a t i o n  by  someone who is n o t  l i c e n s e d  t o  p r a c t i c e  l a w .  
I n  S o l i n a  v .  U n i t e d  S t a t e s ,  709 F.2d 1 6 0  (2d  C i r .  1 9 8 3 ) ,  t h e  
C o u r t  o f  A p p e a l s  f o r  t h e  Second C i r c u i t ,  which  i n c l u d e s  N e w  York,  
f ound  t h a t  a l aw  s c h o o l  g r a d u a t e  who had a c t e d  w i t h  a p p a r e n t  
compe tence  d i d  n o t  a c t  a s  c o u n s e l ,  and t h u s  g r a n t e d  re l ie f  i n  
s p i t e  o f  t h e  overwhelming  g u i l t  o f  t h e  a c c u s e d .  The c o u r t  h e l d  
t h a t  no  c o n v i c t i o n  may b e  s u s t a i n e d  where  t h e  l a w y e r  "was n o t  
a u t h o r i z e d  t o  p r a c t i c e  l a w  . . . [ d u e  t o ]  i t s  d e n i a l  f o r  a  r e a s o n  
g o i n g  t o  l e g a l  a b i l i t y  . . . o r  want  o f  m o r a l  c h a r a c t e r . "  I d .  a t  - 
167 .  S e e  a l s o ,  T u r n e r  v .  American Ba r  A s s o c i a t i o n ,  407 F.Supp. 
451 ( W . D . W i s .  1 9 7 5 ) ,  a f f ' d .  s u b  nom., T a y l o r  v .  Montgomery, 539 
F.2d 715  ( 7 t h  C i r .  1 9 7 6 ) :  P i l l a  v .  American Bar A s s o c i a t i o n .  542 . . 
F.2d 56 ( 8 t h  C i r .  1 9 7 6 ) ;  U n i t e d  S t a t e s  v .  W r i g h t ,  56P F.2d i 4 2  
( 9 t h  C i r  1 9 7 8 ) ;  U n i t e d  S t a t e s  v .  I r w i n ,  561 F.2d 1 9 8  ( 1 0 t h  C i r .  
1 9 7 7 ) ;  U n i t e d  S t a t e s  v .  Wilhelm,  570 F.2d 461 (3d  C i r .  1 9 7 8 ) .  



355  ( F l a .  DCA 3,  1 9 7 9 )  (same). C l e a r l y ,  L a F r e n i e r e ' s  i n v o l v e m e n t  

i n  l i t i g a t i n g  Mr. W a t e r h o u s e ' s  s u p p r e s s i o n  m o t i o n  -- t h e  m o s t  

c r i t i c a l  a s p e c t  o f  t h e  case, and which  s u b s e q u e n t  c o u n s e l  

i n s i s t e d  h e  had  b u n g l e d  -- was t h e r e f o r e  t h e  u n l i c e n s e d  p r a c t i c e  

o f  l a w .  S e e ,  e . g . ,  I n  re  O s s i n s k y ,  279 So.2d 292 ( F l a .  1 9 7 3 )  

( a n y  a p p e a r a n c e  i n  c o u r t ) ;  The  F l o r i d a  Ba r  v .  R i c c a r d i ,  304 

So.2d 444 ( F l a .  1 9 7 4 ) ( p a r t i c i p a t i o n  i n  p r e - t r i a l  c o n f e r e n c e ) .  

I n  S t r i c k l a n d  v .  Washing ton ,  466 U.S. 668,  692 ( 1 9 8 4 ) ,  t h e  

Supreme C o u r t  h e l d  t h a t  " [ i ]  n  c e r t a i n  S i x t h  Amendment c o n t e x t s ,  

p r e j u d i c e  is  presumed.  A c t u a l  o r  c o n s t r u c t i v e  d e n i a l  o f  t h e  

a s s i s t a n c e  o f  c o u n s e l  . . . is l e g a l l y  presumed t o  r e s u l t  i n  

p r e j u d i c e  ." T h e r e f o r e  Mr. w a t e r h o u s e ' s  c o n v i c t i o n  i n  N e w  York 

m u s t  b e  deemed c o n s t i t u t i o n a l l y  i n v a l i d .  

F u r t h e r m o r e ,  t h e  i n t r o d u c t i o n  o f  a n  i n v a l  i d  c o n v i c t i o n  t o  

Mr. W a t e r h o u s e ' s  s e n t e n c i n g  p r o c e e d i n g  r e s u l t e d  i n  a d e n i a l  o f  

h i s  r i g h t s  unde r  t h e  E i g h t h  and F o u r t e e n t h  Amendments. The 

Supreme C o u r t  h a s  u n e q u i v o c a l l y  s t a t e d  t h a t :  

To p e r m i t  a c o n v i c t i o n  o b t a i n e d  i n  v i o l a t i o n  
o f  [ t h e  r i g h t  t o  c o u n s e l ]  t o  be  u sed  a g a i n s t  
a n o t h e r  p e r s o n  e i t h e r  t o  s u p p o r t  g u i l t  o r  t o  
e n h a n c e  p u n i s h m e n t  f o r  a n o t h e r  o f f e n s e  is t o  
e r o d e  t h e  p r i n c i p l e  o f  [Gideon  v .  Wa inwr igh t ,  
372 U.S. 335 ( 1 9 6 3 ) l .  

R u r g e t t  v .  T e x a s ,  389 U.S. 109 ,  1 1 5  ( 1 9 6 7 )  [ e m p h a s i s  s u p p l i e d ] .  

S e e  a l s o ,  Loper  v .  - B e t o ,  405 U.S. 473,  483 ( 1 9 7 2 ) ;  U n i t e d  S t a t e s  

v .  T u c k e r ,  404 U.S. 443, 447 ( 1 9 7 2 ) .  

R e p r e s e n t a t i o n  b y  c o m p e t e n t  c o u n s e l  " is  o n e  o f  t h e  c r u c i a l  

a s s u r a n c e s  t h a t  t h e  r e s u l t  o f  t h e  p r o c e e d i n g  is r e l i a b l e "  and i n  

t h e  a b s e n c e  o f  c o u n s e l  " [ t ]  h e  r e s u l t  o f  a p r o c e e d i n g  c a n  b e  

r e n d e r e d  u n r e l i a b l e ,  and h e n c e  t h e  p r o c e e d i n g  i t se l f  u n f a i r .  . . 



." S t r i c k l a n d  v .  Washington ,  80 L.Ed.2d a t  697-98. The Supreme 

C o u r t  h a s  c o n t i n u a l l y  s t r e s s e d  " t h e  need f o r  r e l i a b i l i t y  i n  t h e  

d e t e r m i n a t i o n  t h a t  d e a t h  is t h e  a p p r o p r i a t e  punishment  i n  a  

s p e c i f i c  c a s e . "  Woodson v .  N o r t h  ~ a r o l i n a ,  428 U.S. 280, 305 

( 1 9 7 6 ) ;  i n  a c c o r d :  Gardner  v .  F l o r i d a ,  430 U.S. 349, 357-58 

( 1 9 7 7 ) ;  L o c k e t t  v. - Ohio ,  438 U.S. 586, 604 ( 1 9 7 8 ) ;  Beck v.  

Alabama, 447 U.S. 625,  637-38 ( 1 9 8 0 ) ;  Edd ings  v .  Oklahoma, 455 

U.S. 104 ,  118  ( 1 9 8 2 )  (OIConnor ,  J., c o n c u r r i n g ) .  

The C o u r t  e x p r e s s l y  men t ioned  t h e  c o n s t i t u t i o n a l  i n f i r m i t y  

o f  s u b m i t t i n g  u n c o u n s e l l e d  c o n v i c t i o n s  t o  t h e  j u r y  i n  Z a n t  v .  

S t e p h e n s ,  462 U.S. 862, 887 n.23 ( 1 9 8 3 ) ,  h o l d i n g  t h a t  "even i n  a  

n o n - c a p i t a l  s e n t e n c i n g ,  t h e  s e n t e n c e  mus t  be  se t  a s i d e  i f  t h e  

t r i a l  c o u r t  r e l i e d  a t  l e a s t  i n  p a r t  upon . . . p r i o r  u n c o u n s e l l e d  

c o n v i c t i o n s  t h a t  were u n c o n s t i t u t i o n a l l y  imposed .I1 

I n  a d d i t i o n ,  even  when E i g h t h  Amendment a n a l y s i s  is n o t  

i nvoked ,  where t h e  i s s u e  is  t h e  i n t r o d u c t i o n  o f  an  u n c o u n s e l l e d  

p r i o r  c o n v i c t i o n ,  t h e  o n l y  r ema in ing  q u e s t i o n  is "whether  t h e  

e r r o r  was h a r m l e s s  beyond a  r e a s o n a b l e  d o u b t  w i t h i n  t h e  meaning 

o f  Chapman v .  C a l i f o r n i a ,  386 U.S. 1 8  ( 1 9 7 6 ) .  . . . " G r i z z e l l  

v .  Wainwr ight ,  692 F.2d 722, 726 ( 1 1 t h  C i r .  1 9 8 2 ) ,  c i t i n g ,  J o n e s  

v .  Es te l le ,  622 F.2d 124  ( 5 t h  C i r . ) ,  c e r t .  d e n i e d ,  449 U.S. 996 

( 1 9 8 0 ) .  The i n t r o d u c t i o n  o f  a  p r i o r  murder  c o n v i c t i o n  was c l e a r -  

l y  t h e  mos t  p r e j u d i c i a l  e v i d e n c e  i n  t h e  c a s e  a g a i n s t  Mr. Water- 

h o u s e ,  and s o  h i s  s e n t e n c e  mus t  be  v a c a t e d .  



B. Mr. Waterhouse ' s  p l e a  o f  g u i l t y  t o  second 
d e g r e e  murder i n  N e w  York was n o t  v o l u n t a r y .  

Mr. Waterhouse p l e a d  g u i l t y  t o  second d e g r e e  murder on March 

13 ,  1967. The Supreme Cour t  dec ided  Boykin v .  Alabama, 395 U.S. 

238 ( 1 9 6 9 ) ,  two y e a r s  l a t e r .  The Cour t  h e l d  i n  Boykin t h a t :  

S e v e r a l  f e d e r a l  c o n s t i t u t i o n a l  r i g h t s  a r e  
involved i n  a  waiver  t h a t  t a k e s  p l a c e  when a  
p l e a  o f  g u i l t y  is  e n t e r e d  i n  a  s t a t e  c r i m i n a l  
t r i a l .  F i r s t ,  is  t h e  p r i v i l e g e  a g a i n s t  s e l f -  
i n c r i m i n a t i o n  g u a r a n t e e d  by t h e  F i f t h  
Amendment . . . . Second, is t h e  r i g h t  t o  
t r i a l  by j u r y .  . . . T h i r d ,  is t h e  r i g h t  t o  
c o n f r o n t  o n e ' s  a c c u s e r s .  . . . 

395 U.S. a t  243.   he Cour t  con t inued :  

For t h i s  waiver  t o  be v a l i d  under t h e  Due 
P r o c e s s  C lause ,  it must be "an i n t e n t i o n a l  
r e l i n q u i s h m e n t  o r  abandonment of  a  known r i g h t  
o r  p r i v i l e g e . "  Johnson v .  Z e r b s t ,  304 U.S. 
458, 464 ( 1 9 3 8 ) .  Consequent ly ,  i f  a  
d e f e n d a n t ' s  g u i l t y  p l e a  is n o t  . . . v o l u n t a r y  
and knowing, it h a s  been o b t a i n e d  i n  v i o l a t i o n  
o f  due  p r o c e s s  and is t h e r e f o r e  void .  

395 U.S. a t  243, q u o t i n g  McCarthy v. Uni ted  S t a t e s ,  394 U.S. 

459, 466 (1969) [emphas i s  s u p p l i e d ] .  

The p l e a  c o l l o q u y  i n  Mr. Waterhouse1s  c a s e  exposes  no 

"knowing waiver"  o f  h i s  c o n s t i t u t i o n a l  r i g h t s .  The r e c o r d  is 

devoid o f  any e x p l a n a t i o n  t o  him o f  t h e  r i g h t s  he was waiving.  

The Supreme C o u r t ' s  admoni t ion  i n  Boykin, 395 U.S. a t  243, is 

t h e r e f o r e  c o n t r o l l i n g  : 

W e  canno t  presume a  waiver  of t h e s e  . . . 
i m p o r t a n t  f e d e r a l  r i g h t s  from a  s i l e n t  r e c o r d .  

R a t h e r ,  it is "incumbent upon t h e  judge t o  produce a  r e c o r d  on 

t h e  b a s i s  o f  which [ t h e  a p p e l l a t e  c o u r t ]  can d e t e r m i n e  t h a t  [ t h e  

p l e a  is v o l u n t a r y ] . "  Uni ted  S t a t e s  v.  Dayton, 604 F.2d 931, 939 

( 5 t h  C i r .  1 9 7 9 ) ;  see a l s o ,  McCarthy, 394 U.S. a t  470 ( "There  is 

no adequa te  s u b s t i t u t e  f o r  demons t ra t ing  [ a  v o l u n t a r y  wa ive r ]  



i n  t h e  r e c o r d  a t  t h e  t i m e  t h e  p l e a  is e n t e r e d .  . . ." [ emphas i s  

s u p p l i e d ]  ) . 
A s  p r e v i o u s l y  shown, where  a  g u i l t y  p l e a  is i n v o l u n t a r y ,  it 

c a n n o t  b e  u sed  t o  a g g r a v a t e  a  c o n v i c t i o n  o f  murder .  S e e ,  e.q., - 
z a n t ,  462 U.S. a t  887 n.23. 

C. Mr. Waterhouse  p l e a d  g u i l t y  a f t e r  a n  e r r o n e o u s  
f i n d i n g  t h a t  h i s  s t a t e m e n t s  were n o t  o b t a i n e d  i n  
v i o l a t i o n  o f  t h e  F i f t h ,  S i x t h  and F o u r t e e n t h  Amendments. 

The c o n v i c t i o n  f o r  murder  i n  N e w  York was f u r t h e r  u n c o n s t i -  

t u t i o n a l  b e c a u s e  Mr. Wate rhouse  p l e a d  g u i l t y  a f t e r  a n  e r r o n e o u s  

f i n d i n g ,  made by  t h e  t r i a l  c o u r t  a f t e r  t h e  h e a r i n g  c o n d u c t e d  b y  

h i s  d i s b a r r e d  r e p r e s e n t a t i v e ,  t h a t  h i s  s t a t e m e n t  t o  t h e  p o l i c e  

was n o t  o b t a i n e d  i n  v i o l a t i o n  o f  t h e  F i f t h ,  S i x t h  and F o u r t e e n t h  

Amendments t o  t h e  Un i t ed  S t a t e s  C o n s t i t u t i o n .  

On t h e  e v e n i n g  o f  Mr. W a t e r h o u s e ' s  a r r e s t ,  h e  had v i s i t e d  

s e v e r a l  b a r s  i n  G r e e n p o r t ,  and r e t u r n e d  home i n t o x i c a t e d .  - S e e ,  

N e w  York Record ,  [ h e r e i n a f t e r  "N.Y.R."] , 43, 108,  133 ,  142 ( T r .  

1 0 3 4 ) .  Because  Mr. Waterhouse  was o n l y  1 9 ,  and i n t o x i c a t e d ,  

Kenneth Norwood wished  t o  s t a y  w i t h  him, b u t  was n o t  p e r m i t t e d  

t o .  (N.Y.R.  63,  1 1 2 )  The d e f e n d a n t ' s  r e q u e s t s  f o r  c o u n s e l  were 

i g n o r e d  (N.Y.R.  110 ,  111, 1 3 4 ) ,  and h e  was t h r e a t e n e d  w i t h  b o d i l y  

harm a t  G r e e n p o r t .  (N .Y .R .  113 ,  115 ,  142 ,  1 4 3 )  I n  l i g h t  o f  t h e  

h o s t i l e  a t m o s p h e r e ,  Mr. Waterhouse  was moved t o  R i v e r h e a d .  

( N . Y . R .  1 9 ,  20 )  

The p o l i c e  o f f i c e r s  a d m i t t e d  t h a t  Mr. Waterhouse  f e l l  a s l e e p  

f rom d r i n k i n g  w h i l e  t r a v e l l i n g  t o  R i v e r h e a d .  (N.Y.R. 69 ,  71, 1 1 6 )  

Upon r e a c h i n g  R ive rhead  a t  3: 20 A.M. (N.Y.R. 20, 21, 57,  1 1 5 ) ,  

t h e y  made Mr. Waterhouse  s t r i p  naked .  (N.Y.R. 171-73; S e e  a l s o ,  



N.Y.R. 118-19)  A f t e r  h e  had b e e n  p s y c h o l o g i c a l l y  a b u s e d  by b e i n g  

h e l d  naked f o r  a p p r o x i m a t e l y  two h o u r s  (N.Y.R. 1 1 9 ) ,  Mr. Water- 

h o u s e  was q u e s t i o n e d  f o r  a l o n g  p e r i o d ,  and t h r e a t e n e d  w i t h  

b o d i l y  harm u n l e s s  h e  i n c u l p a t e d  h i m s e l f .  ( S e e ,  N.Y.R. 28-32, - 
75 ,  92,  121,  142 ,  143 ,  1 6 0 )  

A s t a t e m e n t  e l i c i t e d  unde r  s u c h  c o n d i t i o n s  v i o l a t e s  t h e  

F i f t h ,  S i x t h  and F o u r t e e n t h  Amendments. S i n c e  it w a s  c r i t i c a l  t o  

t h e  case, t h e  u n c o n s t i t u t i o n a l i t y  v o i d s  t h e  e n t i r e  c o n v i c t i o n .  

Here t h e  N e w  York r e c o r d  e s t a b l i s h e s  t h a t  Wa te rhouse  d i d  now 

make a knowing and  v o l u n t a r i l y  w a i v e r  o f  h i s  r i g h t s .  Miranda  v .  

A r i z o n a ,  384 U.S. 436, 478-79 ( 1 9 6 6 ) .  I n v o l u n t a r i n e s s  and 

l a c k  o f  knowing and  v o l u n t a r y  w a i v e r  may stem f rom any  o n e  f a c t o r  

o f  c o e r c i o n ,  S t e i n  v .  N e w  York,  346 U.S. 156 ,  182  ( 1 9 5 3 ) ,  psycho-  

l o g i c a l  a b u s e ,  Mincey v.  A r i z o n a ,  434 U.S. 1342 ( 1 9 7 7 ) ,  t h e  y o u t h  

o f  t h e  d e f e n d a n t ,  I n  R e  G a u l t ,  387 U.S. 1, 45 ( 1 9 6 7 ) ,  l e n g t h  o f  

i n t e r r o g a t i o n ,  e s p e c i a l l y  where  it is l a t e  a t  n i g h t ,  Haley v .  

Ohio ,  332 U. S. 596 ( 1 9 4 8 )  ( i n v o l u n t a r y  where  y o u t h  q u e s t i o n e d  f rom - 
1 2  A.M. u n t i l  5  A . M . ) ,  and t h e  d e f e n d a n t ' s  s t a t e  o f  i n t o x i c a t i o n ,  

see, e .g . ,  G i l p i n  v .  U n i t e d  S t a t e s ,  415 F.2d 638 ( 5 t h  C i r .  1 9 6 9 ) ;  

G l a d d e n  v .  Unsworth ,  396 F.2d 373  ( 9 t h  C i r .  1 9 6 8 ) .  T h e s e  f a c t o r s  

make it v e r y  c lear  t h a t  Mr. W a t e r h o u s e ' s  s t a t e m e n t  w a s  n o t  t h e  - 
p r o d u c t  o f  a v o l u n t a r y  d e c i s i o n ,  b u t  r a t h e r  o f  t h e  c o e r c i v e  

c i r c u m s t a n c e s .  

I n  c o n c l u s i o n ,  s i n c e  t h e  p r i o r  c o n v i c t i o n  w a s  e x a c t e d  i n  

v i o l a t i o n  o f  Mr. W a t e r h o u s e ' s  v a r i o u s  c o n s t i t u t i o n a l  r i g h t s ,  i t  

s h o u l d  n o t  h a v e  been  a d m i t t e d  a g a i n s t  him. 



CONCLUSION 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  c o u r t  below e r r e d  i n  d e n y i n g  

p o s t - c o n v i c t i o n  r e l i e f  t o  Mr. W a t e r h o u s e .  T h i s  C o u r t  s h o u l d  

r e v e r s e  t h a t  d e c i s i o n  a n d  remand t h i s  case for  a new t r i a l  or 

s e n t e n c i n g  h e a r i n g ,  o r ,  a l t e r n a t i v e l y ,  f o r  f u r t h e r  h e a r i n g s  o n  

t h e  c o u n s e l ' s  f a i l u r e  t o  c o n s u l t s  a n d  p r e s e n t  e x p e r t s .  
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