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No. 69,557 

APPELLANT'S REPLY B R I E F  

Comes now, Robe r t  B r i a n  Wate rhouse ,  and f i l e s  t h i s  b r i e f  i n  

r e s p o n s e  t o  t h e  B r i e f  o f  A p p e l l e e  f i l e d  i n  h i s  c a s e .  

The c o n t e n t i o n s  r a i s e d  by A p p e l l e e ' s  b r i e f  c o n c e r n i n g  t h e  

s u p p r e s s i o n  o f  f a v o r a b l e  e v i d e n c e  i n  Mr. W a t e r h o u s e ' s  c a s e  h a v e  

a l l  been  a d e q u a t e l y  d e a l t w i t h  i n  Mr. W a t e r h o u s e ' s  i n i t i a l  b r i e f .  

S i m i l a r l y ,  A p p e l l e e ' s  p o s t  h o c  r a t i o n a l i z a t i o n  o f  t h e  w o e f u l l y  

i n a d e q u a t e  manner i n  which c o u n s e l  d e a l t  w i t h  t h e  p r o s e c u t i o n ' s  

e x p e r t  w i t n e s s e s  merits no f u r t h e r  d i s c u s s i o n .  Mr. Waterhouse  

w i l l  t h e r e f o r e  r e s p o n d ,  f i r s t ,  t o  A p p e l l e e ' s  t r e a t m e n t  o f  h i s  

c l a i m  o f  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  a t  t h e  p e n a l t y  p h a s e ,  

a n d ,  s e c o n d ,  t o  A p p e l l e e ' s  a l l e g a t i o n  t h a t  t h i s  C o u r t  s h o u l d  t u r n  

a  b l i n d  e y e  t o  any u n c o n s t i t u t i o n a l i t y  which t a i n t s  a p r i o r  

c o n v i c t i o n  o b t a i n e d  i n  a n o t h e r  s t a t e .  



MR. WATERHOUSE WAS DEPRIVED OF HIS RIGHT TO CONSTITU- 
TIONALLY EFFECTIVE COUNSEL AT THE PENALTY PHASE OF HIS 
TRIAL. 

Appellee devotes one paragraph to Mr. waterhouse's extensive 

and compelling claim that counsel's performance at the penalty 

phase rendered the sentence of death unconstitutionally unreli- 

able. No mention is to be found therein concerning the many 

witnesses who might have been called at the penalty phase, had 

counsel merely investigated. No mention is made of counsel's 

failure to recognize the unconstitutionality of the prior convic- 

tion introduced against Mr. Waterhouse, the basis for two aggra- 

vating circumstances. No mention is made of trial counsel's 

clearly unconstitutional closing argument, which minimized the 

jury' s responsibility for its decision. 

Appellee's sole recourse is to invite this Court to differ 

with the Fifth and Eleventh Circuit Courts of Appeal concerning 

one incidental issue, the mitigating effect of "whimsical doubt". 

Brief of Appellee, at 29-30. Cf. Johnson v. Wainwright, 806 F.2d 

1479 (11th Cir. 1986)(again, the Court holds that "whimsical 

doubtn is a mitigating circumstance). 

Since the filing of Mr. Waterhouse's opening brief, the 

United States Court for the Eastern District of New York vacated 

Mr. Waterhouse's prior conviction for a violation of his funda- 

mental Sixth Amendment right to counsel. The Court's opinion 

appears as Appendix A to this brief. 

It is undisputed that trial counsel entered the penalty 



phase  of  Mr. Waterhouse ' s  F l o r i d a  c a s e  b e l i e v i n g  t h a t  t h i s  p r i o r  

murder c o n v i c t i o n  was - t h e  "monumental problem" s t a n d i n g  between 

Mr. Waterhouse and a l i f e  s e n t e n c e .  ( T r .  947) I t  is undisputed  

t h a t  t r i a l  c o u n s e l  knew t h a t  Mr. Waterhouse ' s  lawyer was d i s -  

b a r r e d  d u r i n g  t h e  p r e - t r i a l  h e a r i n g s  i n  h i s  N e w  York p r o s e c u t i o n .  

(Tr .  920) A l l  c o u n s e l  had t o  do was r a i s e  t h i s  i s s u e ,  and t h e  

c o n v i c t i o n  would n e c e s s a r i l y  have f a l l e n ,  a long  wi th  two aggrav- 

a t i n g  c i rcumstances .  

T h i s  Cour t  h a s  a l r e a d y  c a l l e d  i n t o  q u e s t i o n  t h e  a p p l i c a b i l i -  

t y  o f  ano the r  a g g r a v a t i n g  c i rcumstance  found i n  t h i s  c a s e .  

Waterhouse v .  S t a t e ,  429 So.2d 301, 307 ( F l a .  1983) .  Add t h i s  t o  

t h e  ev idence  i n  m i t i g a t i o n ,  and t h e r e  i s  more than  a s u b s t a n t i a l  

p r o b a b i l i t y  t h a t  t h e  outcome of t h e  p e n a l t y  proceeding would have 

been d i f f e r e n t .  

11. FLORIDA COURTS CANNOT PERMIT THE INTRODUCTION OF 
UNCONSTITUTIONALLY OBTAINED CONVICTIONS AT THE 
SENTENCING PEASE OF A CAPITAL TRIAL. 

Appel lee  a rgues  t h a t  t h i s  Cour t  has  "no j u r i s d i c t i o n  t o  

d e c i d e  c o n s t i t u t i o n a l  i s s u e s  . . . a s  r a i s e d  by [Mr. Water- 

house] ."  B r i e f  of A p p e l l e e ,  a t  31. The S t a t e  a s s e r t s  t h a t  t h i s  

Cour t  has  a c o n s t i t u t i o n a l  d u t y  t o  i g n o r e  fundamental  v i o l a t i o n s  

of  Mr. Waterhouse ' s  most c h e r i s h e d  r i g h t s :  

The New York c o u r t  has  t h e  j u r i s d i c t i o n  t o  
r u l e  c o r r e c t l y  a s  w e l l  a s  t o  make a m i s t a k e  
and t h e  o n l y  remedy is t o  a p p e a l  t o  c o u r t s  
having N e w  York j u r i s d i c t i o n .  



I d .  

The i s s u e  is mooted by t h e  f a c t  t h a t  a  N e w  York c o u r t  now 

h a s  noted  t h e  e r r o r  i n  t h e  c o n v i c t i o n ,  and v a c a t e d  it f o r  a  - 
fundamental  v i o l a t i o n  of Mr. Waterhouse ' s  r i g h t  t o  c o u n s e l .  w his 

r e q u i r e s  t h e  r e v e r s a l  o f  t h e  t r i a l  c o u r t ' s  o r d e r .  - See ,  e .g . ,  

Oats  v.  S t a t e ,  446 So.2d 90,  94-95 ( F l a .  1 9 8 4 ) ( r e v e r s a l  r e q u i r e d  

where c o n v i c t i o n  used i n  p e n a l t y  phase  l a t e r  r e v e r s e d  on a p p e a l ,  

even though s u b s e q u e n t l y  r e c o n v i c t e d ) .  

However, even a b s e n t  t h e  r e c e n t  development i n  N e w  Yor k ,  

A p p e l l e e ' s  p o s i t i o n  is u n t e n a b l e .  The a u t h o r i t i e s  c i t e d  by Ap- 

p e l l e e  d e a l  w i t h  c i v i l  o b l i g a t i o n s  a r i s i n g  i n  ano the r  s t a t e  which 

must be enforced  i n  accordance  w i t h  t h e  F u l l  ~ a i t h  & C r e d i t  

Clause  of t h e  United S t a t e s  C o n s t i t u t i o n .  - See,  U.S. Const.  A r t .  

I V ,  S 1. I n  a r g i n g  t h a t  t h e  same a n a l y s i s  a p p l i e s  t o  c r i m i n a l  

p r o s e c u t i o n s ,  Appe l l ee  m i s c o n s t r u e s  t h e  n a t u r e  of  t h e  Clause .  

C e r t a i n l y  where t h e r e  is a  c i v i l  p roceed ing  a r i s i n g  i n  

a n o t h e r  s t a t e ,  t h i s  S t a t e  must accord  it r e s p e c t .  Edgar v.  

Edgar,  126 So.2d 585, 587 ( F l a .  DCA3, 1 9 6 1 ) ;  Hunter v .  Hunter ,  

359 So.2d 500 ( F l a .  DCA4, 1978) .  However, it is e l e m e n t a l  t h a t  

" t h e  F u l l  F a i t h  and C r e d i t  C lause  does  n o t  r e q u i r e  t h a t  s i s t e r  

S t a t e s  e n f o r c e  a  f o r e i g n p e n a l  judgment. . . . " Nelson v .  

George, 399 U.S. 224, 229 (1970) (emphasis  s u p p l i e d ) ,  c i t i n g ,  

Hunt ington v. A t t r i l l ,  146 U.S. 657 ( 1 8 9 2 ) .  

Indeed ,  where Mr. Waterhouse ' s  p r i o r  c o n v i c t i o n  v i o l a t e d  h i s  

r i g h t  t o  c o u n s e l ,  t h e  u n i t e d  S t a t e s  Supreme c o u r t  has  a l r e a d y  



h e l d  s p e c i f i c a l l y  t h a t  t h i s  S t a t e  c a n n o t  a c c o r d  t h e  judgment  ~ u l l  

F a i t h  & C r e d i t ,  c o n s i s t e n t  w i t h  t h e  S i x t h  Amendment. The C o u r t  

h e l d  t h a t  Texas  had a  c o n s t i t u t i o n a l  d u t y  t o  n o t e  t h e  i n f i r m i t y  

o f  a n  i n v a l i d  p r i o r  c o n v i c t i o n  f rom T e n n e s s e e ,  n o t i n g  i n  B u r g e t t  

v .  Texas ,  389 U.S. 1 0 9 ,  1 9  L.Ed.2d 319, 88 S.Ct .  258 ( 1 9 6 7 ) ,  

t h a t  : 

To p e r m i t  a  c o n v i c t i o n  o b t a i n e d  i n  v i o l a t i o n  
o f  [ t h e  r i g h t  t o  c o u n s e l ]  t o  be u sed  a g a i n s t  
a [ ]  p e r s o n  e i t h e r  t o  s u p p o r t  g u i l t  or  t o  
e n h a n c e  pun i shmen t  f o r  a n o t h e r  o f f e n s e  . . . 
is t o  e r o d e  t h e  p r i n c i p l e  o f  [Gideon v.  
Wainwr igh t ,  372 U.S. 335 ( 1 9 6 3 ) l .  

I d .  a t  115  ( e m p h a s i s  s u p p l i e d ) .  I n  a c c o r d ,  U n i t e d  S t a t e s  v .  - 
T u c k e r ,  404 U.S. 443, 30 L.Ed.2d 592,  92 S.Ct.  589 ( 1 9 7 2 ) ( C a l i -  

f o r n i a  c o u r t  mus t  n o t e  i n f i r m i t y  o f  F l o r i d a  and ~ o u i s i a n a  c o n v i c -  

t i o n s ) .  

I n  Zant  v .  S t e p h e n s ,  462 U.S. 862 ( 1 9 8 3 ) ,  t h e  Supreme C o u r t  

a p p l i e d  t h i s  l a w  t o  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g s ,  h o l d i n g  t h a t  

it mus t  b e  a p p l i e d  w i t h  a t  l e a s t  e q u a l  f o r c e :  

[El v e n  i n  a  n o n - c a p i t a l  s e n t e n c i n g  p roceed -  
i n g ,  t h e  s e n t e n c e  mus t  b e  s e t  a s i d e  i f  t h e  
t r i a l  c o u r t  r e l i e d  a t  l e a s t  i n  p a r t  upon . . . 
p r i o r  . . . c o n v i c t i o n s  t h a t  were u n c o n s t i t u -  
t i o n a l l y  o b t a i n e d .  

* 
I d .  a t  887 n.23 ( e m p h a s i s  s u p p l i e d ) .  - 

Most r e c e n t l y ,  t h i s  d i r e c t  i s s u e  was c o n f r o n t e d  by t h e  

*. T h e r e f o r e  t h e r e  c a n  be no h a r m l e s s  e r ro r  a n a l y s i s .  Cf.  
E l l e d g e  v .  S t a t e ,  346 So.2d 998 ( F l a .  1 9 7 7 ) ( h a r m l e s s  error  
a n a l y s i s  under  s t a t e  l aw,  where  er ror  made is n o t  o f  c o n s t i t u -  
t i o n a l  d i m e n s i o n ) .  



E l e v e n t h  C i r c u i t  i n  Mann v.  Wa inwr igh t ,  F. 2d - , No. 86-3182 

( 1 1 t h  C i r .  May 1 4 ,  1 9 8 7 ) .  The C o u r t  h e l d  t h a t ,  i f  t h e  F l o r i d a  

c o u r t s  r e f u s e  t o  r e v i e w  a p r i o r  c o n v i c t i o n  f o r  c o n s t i t u t i o n a l  

i n f i r m i t y ,  t h i s  s i m p l y  a b d i c a t e s  t h e  r e s p o n s i b i l i t y  t o  t h e  U n i t e d  

S t a t e s  D i s t r i c t  C o u r t  on  f e d e r a l  h a b e a s  c o r p u s .  - I d . ,  S l i p  Op. a t  

However, it is n o t  n e c e s s a r y  t o  r e s o r t  t o  f e d e r a l  c o n s t i t u -  

t i o n a l  law t o  r e a c h  t h e  c o n c l u s i o n  t h a t  Mr. W a t e r h o u s e ' s  d e a t h  

s e n t e n c e  mus t  b e  r e v e r s e d .  A s  A p p e l l e e  a r g u e s  i n  r e s p o n s e  t o  

Mr. W a t e r h o u s e ' s  P e t i t i o n  f o r  a W r i t  o f  Habeas  Corpus ,  t h e  p r o s e -  

c u t i o n  h a s  o f t e n  been  p e r m i t t e d  t o  i n t r o d u c e  " t e s t i m o n y  con- 

c e r n i n g  t h e  s p e c i f i c s  [ o f ]  a p r i o r  c o n v i c t i o n . "  - I d .  a t  5. S e e ,  - 
e .g . ,  Brown v .  S t a t e ,  473 So.2d 1 2 6 0 ,  1266  ( F l a .  1 9 8 5 ) ;  J o h n s o n  

v .  S t a t e ,  465 So.2d 499,  505 ( F l a .  1 9 8 5 ) ;  Mann v.  S t a t e ,  453 

So.2d 784 ,  786 ( F l a .  1 9 8 4 ) .  S u r e l y  it c a n n o t  b e  t h a t  t h e  p r o s e -  

c u t i o n  c a n  c o n d u c t  m i n i - t r i a l s  on p r i o r  c o n v i c t i o n s  and t h e n  

a r g u e  t h a t  t h e  d e f e n s e  s h o u l d  be  d e n i e d  t h e  r i g h t  t o  show t h o s e  

p r i o r  c o n v i c t i o n s  are  i n v a l i d .  C f .  Brown v .  S t a t e ,  473 So.2d 

1260 ,  1266  ( F l a .  1 9 8 5 )  ( d e f e n s e  mus t  b e  a l l o w e d  t o  r e b u t  e v i d e n c e  
* 

of  p r i o r  c o n v i c t i o n ) .  

*. Of c o u r s e ,  t h e  r i g h t  t o  r e b u t  t h e  e f f e c t s  o f  t h e  
p r o s e c u t i o n ' s  " m i n i - t r i a l n ,  b o t h  b e f o r e  t h e  j u r y  and as  a matter 
o f  law, mus t  a l s o  b e  viewed i n  i ts  f e d e r a l  c o n s t i t u t i o n a l  
c o n t e x t .  - S e e ,  e . g . ,  S k i p p e r  v .  S o u t h  C a r o l i n a ,  476 U . S .  , 90 
L.Ed.2d 1, 7  n .1  ( 1 9 8 6 ) ;  I d .  a t  9  ( P o w e l l  & R e h n q u i s t ,  x., & 
B u r g e r ,  C . J . ,  c o n c u r r i n g ) .  - 



Conclus ion  

For t h e  a f o r e g o i n g  r e a s o n s ,  i n  a d d i t i o n  t o  t h o s e  a l r e a d y  s e t  

f o r t h  i n  Mr. Waterhouse ' s  i n i t i a l  b r i e f ,  t h i s  Court  shou ld  g r a n t  

Mr. Waterhouse r e l i e f  from h i s  u n c o n s t i t u t i o n a l  c o n v i c t i o n  and 

s e n t e n c e  o f  d e a t h .  
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