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I W  THE SUPREME COURT OF FLORIDA 

ROBERT B R I A N  WATERHOUSE, 1 
1 

P e t i t i o n e r ,  1 
1 

v .  

RICHARD DUGGEP, S e c r e t a r y ,  
Depa r tmen t  o f  C o r r e c t i o n s ,  S t a t e  ) 
o f  F l o r i d a ,  and TOM BARTON, 
S u p e r i n t e n d e n t ,  F l o r i d a  S t a t e  1 
P r i s o n  a t  S t a r k e ,  F l o r i d a ,  ) 

R e s p o n d e n t s .  

CASE NUMBER 

PETITION FOR WRIT OF HABEAS CORPUS 

P e t i t i o n e r ,  ROBERT B R I A N  WATERHOUSE, who h a s  a p p e a l e d  f rom a  

d e n i a l  o f  a  m o t i o n  f o r  p o s t  c o n v i c t i o n  r e l i e f  i n  t h e  S i x t h  J u d i -  

c i a l  C i r c u i t ,  moves a s  a n  a l t e r n a t e  g round  f o r  r e l i e f  t h a t  t h i s  

C o u r t  i s s u e  a  w r i t  o f  h a b e a s  c o r p u s  on t h e  g r o u n d  t h a t  h e  was 

d e n i e d  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  on h i s  d i r e c t  a p p e a l  o f  

h i s  c o n v i c t i o n  and  d e a t h  s e n t e n c e .  A p p e l l a t e  c o u n s e l  r e n d e r e d  

i n e f f e c t i v e  a s s i s t a n c e  by  f a i l i n g  t o  p r e s e n t  t o  t h i s  C o u r t  s ev -  

e r a l  c lear  v i o l a t i o n s  o f  p e t i t i o n e r ' s  r i g h t s  unde r  t h e  C o n s t i t u -  

t i o n s  o f  t h e  U n i t e d  S t a t e s  and  o f  t h e  S t a t e  o f  F l o r i d a .  gad 

t h o s e  v i o l a t i o n s  been  b r o u g h t  t o  t h i s  C o u r t ' s  a t t e n t i o n ,  Mr. 

W a t e r h o u s e ' s  c o n v i c t i o n  a n d / o r  s e n t e n c e  would h a v e  b e e n  r e v e r s e d  

b y  t h i s  C o u r t .  

JURISDICTION 

P e t i t i o n e r  s e e k s  a  w r i t  o f  h a b e u s  c o r p u s  p u r s u a n t  t o  Ar t i c le  

V, S e c t i o n  3 ( b ) ( l ) ,  ( 7 )  and ( 9 )  o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  

o f  F l o r i d a  and R u l e  9.030 ( a )  ( 3 )  o f  t h e  F l o r i d a  R u l e s  o f  Appel-  

l a t e  P r o c e d u r e .  P e t i t i o n e r  s e e k s  re l ie f  i n  t h i s  C o u r t  b e c a u s e  

t h e  i s s u e s  r a i s e d  h e r e i n  i n v o l v e  t h i s  C o u r t ' s  a p p e l l a t e  r e v i e w  o f  

t h e  t r i a l  p r o c e e d i n g s .  - See  K n i s h t  v .  S t a t e ,  394 So.2d 997 ( F l a .  

1 9 8 1 ) .  

PROCEDURAL HISTORY 

P e t i t i o n e r  was c o n v i c t e d  b y  a  j u r y  o f  f i r s t  d e g r e e  murde r  on  

Sep t embe r  2 ,  1980 ,  i n  t h e  C i r c u i t  C o u r t  o f  t h e  S i x t h  J u d i c i a l  

C i r c u i t  o f  t h e  S t a t e  o f  F l o r i d a  i n  and f o r  P i n e l l a s  Coun ty ,  S t .  

P e t e r s b u r g ,  F l o r i d a .  A f t e r  a  s e n t e n c i n g  h e a r i n g ,  t h e  j u r y  re- 



t u r n e d  a  recommendation f o r  t h e  d e a t h  p e n a l t y  on Sewtember 3 ,  and 

t h e  c o u r t  e n t e r e d  i ts  judgement s e n t e n c i n g  Mr. Waterhouse  t o  

d e a t h  on t h a t  d a t e .  The c o u r t  e n t e r e d  i t s  w r i t t e n  o r d e r  s e t t i n g  

o u t  i t s  f i n d i n g s  i n  s u p p o r t  o f  t h e  s e n t e n c e  imposed on September  

1 5 ,  1980. 

T h i s  C o u r t  a f f i r m e d  t h e  c o n v i c t i o n  and s e n t e n c e  on F e b r u a r y  

1 7 ,  1983 .  Waterhouse  v. S t a t e ,  429 So.2d 301 ( F l a .  1 9 8 3 ) .  The 

U n i t e d  S t a t e s  Supreme Cour t  d e n i e d  Mr. W a t e r h o u s e ' s  p e t i t i o n  f o r  

a  w r i t  o f  c e r t i o r a r i  on November 7, 1983 .  Waterhouse  v .  S t a t e ,  

464 U.S. 977 ( 1 9 8 3 ) .  

Mr. Waterhouse  was c o n s i d e r e d  f o r  c lemency  under  t h e  proce-  

d u r e s  e s t a b l i s h e d  by t h e  g o v e r n o r  o f  F l o r i d a  upon a  p r e s e n t a t i o n  

made by a t t o r n e y  Henry ~ n d r i n g a  o f  S t .  P e t e r s b u r g  on November 26,  

1984.  T h e r e a f t e r ,  t h e  g o v e r n o r  d e n i e d  c lemency  and s i g n e d  a  

w a r r a n t  o r d e r i n g  Mr. W a t e r h o u s e ' s  e x e c u t i o n .  An e x e c u t i o n  d a t e  

was set f o r  March 1 9 ,  1985.  On March 1 5 ,  t h e  t r i a l  c o u r t  q r a n t e d  

Mr. Waterhouse '  s mot ion  f o r  a  s t a y  o f  e x e c u t i o n  pend ing  c o n s i d e r -  

a t i o n  o f  h i s  mo t ion  f o r  p o s t  c o n v i c t i o n  r e l i e f .  The S t a t e  ap- 

p e a l e d  t h e  s t a y  o r d e r ,  which was uphe ld  by t h i s  C o u r t  on  March 

1 8 .  S t a t e  v .  Beach, No. 66,  725 (March 1 8 ,  1 9 8 5 ) .  

S u b s e q u e n t l y ,  Mr. Waterhouse  f i l e d  a  mo t ion  f o r  ~ o s t  conv ic -  

t i o n  r e l i e f .  The t r i a l  c o u r t  h e l d  a n  e v i d e n t i a r y  h e a r i n q  and 

t h e r e a f t e r  d e n i e d  r e l i e f .  Mr. Waterhouse  f i l e d  a  t i m e l y  n o t i c e  

o f  a p p e a l ,  and f i l e d  h i s  b r i e f  on A p r i l  24, 1987 .  Waterhouse  v.  

S t a t e ,  No. 68, 557. 

STATEMENT OF FACTS 

On J a n u a r y  3,  1980 ,  t h e  body o f  Deborah Kammerer was found 

on  t h e  s h o r e  o f  Tampa Bay i n  S t .  P e t e r s b u r g .  R. 903, 906. [ ~ u m -  

b e r s  p receded  by "R." r e f e r  t o  t h e  p a g e s  i n  t h e  r e c o r d  on automa- 

t i c  a p p e a l  t o  t h i s  C o u r t . ]  She  had s u f f e r e d  s e v e r e  l a c e r a t i o n s  

on  t h e  h e a d ,  p r o b a b l y  made w i t h  a  h a r d  i n s t r u m e n t .  Acid phospho- 

t a s e  was found i n  h e r  rec tum i n  s u f f i c i e n t  amount t o  i n d i c a t e  t o  

t h e  m e d i c a l  examiner  t h e  p r e s e n c e  o f  s e m i n a l  f l u i d .  The c a u s e  o f  

d e a t h  was d e t e r m i n e d  t o  be drowning .  



R o b e r t  W a t e r h o u s e  was a r r e s t e d  f o r  t h e  crime on  J a n u a r y  9 ,  

and u l t i m a t e l y  b r o u g h t  t o  t r i a l  on  Augus t  25. P r i o r  t o  t r a i l ,  

t h e  t r i a l  c o u r t  had s u p p r e s s e d  a  s t a t e m e n t  o b t a i n e d  f rom Mr. 

W a t e r h o u s e  b y  t h e  p o l i c e ,  b u t  on  t h e  morn ing  o f  t r i a l ,  t h e  c o u r t  

r e v e r s e d  i t s e l f  and announced  t h a t  t h e  s t a t e m e n t  would b e  admi t -  

t e d .  On t h e  F r i d a y  b e f o r e  t r i a l ,  t h e  p r o s e c u t o r ,  R o b e r t  Merk l e ,  

p r o v i d e d  d e f e n s e  c o u n s e l  f o r  t h e  f i r s t  time w i t h  t h e  names o f  two 

w i t n e s s e s  who had  b e e n  i d e n t i f i e d  by  t h e  p o l i c e  back  i n  J a n u a r y .  

~ o t h  w i t n e s s e s  would t e s t i f y  f a v o r a b l y  t o  W a t e r h o u s e  on a key  

p o i n t ,  t h a t  h e  d i d  n o t  l e a v e  a b a r  w i t h  t h e  d e c e d e n t  o n  t h e  n i g h t  

o f  t h e  murde r .  The S t a t e  c o n t e n d e d  t h a t  W a t e r h o u s e  d i d  l e a v e  

w i t h  t h e  v i c t i m .  

D e f e n s e  c o u n s e l  s o u g h t  a c o n t i n u a n c e  b e c a u s e  o f  t h e  new 

r u l i n g  o n  t h e  s u p p r e s s i o n  m o t i o n ,  t h e  l a s t  m i n u t e  i n f o r m a t i o n  

a b o u t  t h e  w i t n e s s e s ,  and t h e  need  t o  r e v i e w  v a r i o u s  r e p o r t s  and 

p h y s i c a l  e v i d e n c e  i n  t h e  p o s s e s s i o n  o f  t h e  S t a t e .  R. 597-614. 

N e v e r t h e l e s s ,  t h e  c o u r t  d e n i e d  t h e  m o t i o n .  R. 614.  

Dur ing  j u r y  s e l e c t i o n ,  Merk le  q u e s t i o n s  j u r o r s  a b o u t  w h e t h e r  

t h e y  c o u l d  v o t e  t o  impose  t h e  d e a t h  p e n a l t y  i n  a case i n v o l v i n g  

c i r c u m s t a n t i a l  e v i d e n c e .  A €  t e r  some c o n f u s e d  q u e s t i o n s  and an- 

s w e r s ,  t h e  t r i a l  c o u r t  e x c u s e d  two j u r o r s  b e c a u s e  t h e y  were 

" b a f f l e d . "  R. 725-26. 

The p r o s e c u t i o n ' s  case a g a i n s t  Mr. W a t e r h o u s e  c o n s i s t e d  i n  

p a r t  o f  t e s t i m o n y  o f  w i t n e s s e s  -- o v e r  t h e  o b j e c t i o n  o f  d e f e n s e  

c o u n s e l  -- t h a t  Mr. W a t e r h o u s e  l i k e d  t o  have  a n a l  s e x  and t h e  

d e c e d e n t  d i s l i k e d  a n a l  i n t e r c o u r s e .  R. 1159-60; 1270-71,  1 3 2 0 ,  

1788-95.  The p r o p e n s i t y  e v i d e n c e  was a c e n t r a l  theme o f  t h e  

p r o s e c u t o r  Y e r k l e ' s  c l o s i n g  a rgumen t .  R. 2066-67; 2090; 2106-07; 

2184-85. 

The p r o s e c u t i o n  a l s o  s o u g h t  t o  l i n k  Mr. W a t e r h o u s e  t o  t h e  

crime t h r o u g h  t e s t i m o n y  o f  e x p e r t s  r e g a r d i n g  v a r i o u s  s c i e n t i f i c  

tests, t h e  t e s t i m o n y  o f  o f f i c e r s  and  a  j a i l  i n m a t e  a b o u t  s t a t e -  

m e n t s  a l l e g e d l y  made by  Mr. W a t e r h o u s e ;  t h e  t e s t i m o n y  o f  a b a r -  

t e n d e r  t h a t  Mr. W a t e r h o u s e  l e f t  t h e  b a r  w i t h  t h e  d e c e d e n t ,  and  

t e s t i m o n y  o f  w i t n e s s e s  a s  t o  h i s  a c t i v i t i e s  a r o u n d  t h e  time o f  



t h e  cr ime.  

J u s t  b e f o r e  c l o s i n g  arguments  a t  t h e  g u i l t - i n n o c e n c e  phase  

t h e  b a i l i f f  r e p o r t e d  t h a t  a l l  o f  t h e  j u r o r s  had read  a  b o o k l e t  

which d e f i n e d  v a r i o u s  te rms and d e s c r i b e d  l e g a l  p rocedures .  R. 

2074. 

The p r o s e c u t i o n ' s  s o l e  w i t n e s s  a t  t h e  p e n a l t y  phase  was a  

r e t i r e d  N e w  York p o l i c e  o f f i c e r  who t e s t i f i e d  a s  t o  what a  number 

o f  p e o p l e  i n  N e w  York had found i n  i n v e s t i g a t i n g  a  homicide f o r  

which Mr. Waterhouse had been c o n v i c t e d  f o u r t e e n  y e a r s  e a r l i e r .  

Over numerous o b j e c t i o n s  from d e f e n s e  c o u n s e l ,  t h e  o f f i c e r  t e s t i -  

f i e d  a b o u t  t h e  f i n d i n g s  of  t h e  p o l i c e  l a b o r a t o r y ,  t h e  medica l  

examiner ,  and o f f i c e r s  who had o b t a i n e d  a  s t a t e m e n t  from Mr. 

Waterhouse. R.  2259-2265. 

Mr. Waterhouse was c o n v i c t e d  and sen tenced  t o  d e a t h .  

RELIEF REQUESTED 

P e t i t i o n e r  Rober t  Br ian  Waterhouse a s k s  t h i s  Cour t  t o  g r a n t  

him a  new a p p e a l ,  o r ,  a l t e r n a t i v e l y ,  t o  v a c a t e  h i s  p r i o r  

c o n v i c t i o n  and/or s e n t e n c e  o f  d e a t h  because  o f  t h e  fundamental  

e r r o r s  d e s c r i b e d  h e r e i n .  

REASONS THE W R I T  SHOULD ISSUE 

T h i s  Cour t  shou ld  i s s u e  a  w r i t  o f  habeas  c o r p u s  because  of  

fundamental  c o n s t i t u t i o n a l  e r r o r s  which o c c u r r e d  a t  Rober t  Water- 

h o u s e ' s  t r i a l  which were n o t  r a i s e d  by a p p e l l a t e  c o u n s e l  o r  by 

t h i s  Cour t  i n  i t s  review of  t h e  c a s e .  These e r r o r s  a r e  s o  sub- 

s t a n t i a l ,  s o  p e r v a s i v e  and go s o  d i r e c t l y  t o  t h e  t r u t h f i n d i n g  

f u n c t i o n  of t h e  j u r y ,  t h a t  t h e y  r e q u i r e  t h a t  Rober t  Waterhouse ' s  

c o n v i c t i o n  and d e a t h  s e n t e n c e  be s e t  a s i d e .  



I. ROBERT WATERHOUSE WAS DENIED EFFECTIVE 
ASSISTANCE OF APPELLATE COUNSEL I N  HIS 
PREVIOUS APPEAL TO THIS COURT. 

The C o n s t i t u t i o n s  o f  t h e  Un i t ed  S t a t e s  and o f  F l o r i d a  g u a r -  

a n t e e  t h e  r i g h t  o f  one  s e n t e n c e d  t o  d e a t h  t o  a  d i r e c t  a p p e a l .  

P r o f f i t t  v .  F l o r i d a ,  428 U . S .  242, 253 ( 1 9 7 6 ) ;  S t a t e  v. Dixon, 

283 So.2d 1, 10 ( F l a .  1 9 7 3 ) ;  F l a .  S t a t .  S921.141. Both f u r t h e r  

i n t e r p r e t  t h a t  r i g h t  t o  i n c l u d e  t h e  e f f e c t i v e  a s s i s t a n c e  o f  

c o u n s e l  on  a p p e a l .  F v i t t s  v .  Lucey, 469 U.S. 387 ( 1 9 8 5 ) ;  Wi l son  

v. Wainwr ight ,  474 So.2d 1162 ( F l a .  1 9 8 5 ) .  

I n  r e v i e w i n g  c l a i m s  of  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  on 

a p p e a l ,  t h i s  C o u r t  mus t  d e t e r m i n e  whether  t h e r e  were " s p e c i f i c  

e r r o r s  o r  o m i s s i o n s  o f  such  magn i tude  t h a t  i t  c a n  be  s a i d  t h a t  

t h e y  d e v i a t e d  from t h e  norm o r  f e l l  o u t s i d e  t h e  r a n g e  o f  p r o f e s -  

s i o n a l l y  a c c e p t a b l e  per formance , ' '  and " t h a t  t h e  f a i l u r e  o r  d e f i -  

c i e n c y  c a u s e d  by t h e  p r e j u d i c i a l  impace on t h e  a p p e l l a n t  by 

compromising t h e  a p p e l l a t e  p r o c e s s  t o  s u c h  a  d e g r e e  a s  t o  under-  

mine c o n f i d e n c e  i n  t h e  f a i r n e s s  and c o r r e c t n e s s  o f  t h e  oucome 

under  t h e  g o v e r n i n g  s t a n d a r d s  o f  d e c i s i o n . "  Johnson  v .  Wain- 

w r i g h t ,  463 So.2d 207, 209 ( F l a .  1 9 8 5 ) ,  c i t i n g  S t r i c k l a n d  v .  

Washington ,  466 U.S. 688 ( 1 9 8 4 ) ;  see a l s o  Smi th  v .  S t a t e ,  457 -- 
So.2d 1380 ( F l a .  1 9 8 4 ) .  

P e t i t i o n e r  R o b e r t  Waterhouse  s u b m i t s  t h a t  p r e v i o u s  c o u n s e l  

was i n e f f e c t i v e  i n  f a i l i n g  t o  r a i s e  on p r e v i o u s  a p p e a l  t o  t h i s  

C o u r t  t h e  f o l l o w i n g  i s s u e s :  

1. The h i g h l y  p r e j u d i c i a l  e v i d e n c e  o f  t h e  s e x u a l  p r e f e r -  
e n c e s  o f  Mr. Waterhouse  and t h e  d e c e d e n t  t o  p r o v e  t h a t  
Mr. Waterhouse  had t h e  p r o p e n s i t y  t o  commit t h e  crime. 

2. Admission o f  a n  abundance  o f  p r e j u d i c i a l  h e a r s a y  tes t i -  
mony of  a  r e t i r e d  p o l i c e  o f f i c e r  i n  v i o l a t i o n  of  t h e  
c o n f r o n t a t i o n  c l a u s e  a t  t h e  s e n t e n c i n g  p h a s e .  

3 .  The u n c o n s t i t u t i o n a l  c o n s i d e r a t i o n  o f  e x t r a n e o u s  
m a t e r i a l s  by t h e  j u r y .  

4. The u n c o n s t i t u t i o n a l  e x c u s a l  o f  two j u r o r s  who were  
" b a f f l e d "  by  p r o s e c u t o r  M e r k l e ' s  q u e s t i o n i n g .  

5. The d e n i a l  o f  a  two w e e k  c o n t i n u a n c e  when d e f e n s e  coun- 
sel  had been ambushed by t h e  p r o s e c u t i o n ' s  l a s t - m i n u t e  
n o t i f i c a t i o n  of  two key e x c u l p a t o r y  w i t n e s s e s ,  was 
c a u g h t  by  s u r p r i s e  by t h e  t r i a l  c o u r t ' s  r e v e r s a l  o f  i t s  
p r e v i o u s  r u l i n g  on t h e  a d m i s s i b l i t y  o f  s t a t e m e n t s ,  and 
s t i l l  had n o t  o b t a i n e d  a l l  r e p o r t s  f rom t h e  S t a t e ' s  
e x p e r t s .  



The  d e c i s i o n ,  i f  i n d e e d  t h e r e  was o n e ,  n o t  t o  ra i se  t h e  

i s s u e s  h e r e i n  o n  d i r e c t  a p p e a l  " c a n n o t  b e  e x c u s e d  a s  mere 

s t r a t e g y  o r  a l l o c a t i o n  o f  a p p e l l a t e  r e s o u r c e s . "  W i l s o n  v .  

W a i n w r i g h t ,  474 So.2d 1 1 9 2 ,  1163  ( F l a .  1 9 8 5 ) .  Each i s s u e  r a i s e s  

c o n c e r n s  o f  c o n s t i t u t i o n a l  p r o p o r t i o n s ,  whe re  t h e  i n t e g r i t y  o f  

t h e  t r i a l  is p u t  i n t o  q u e s t i o n .  F u r t h e r ,  t h e s e  i s s u e s  were n o t  

s o  o b s c u r e  t h a t  t h e y  c a n  b e  l i k e n e d  t o  t h e  p r o v e r b i a l  " n e e d l e s  i n  

a h a y s t a c k . "  Fo r  e x a m p l e ,  t h e  W i l l i a m s  r u l e  v i o l a t i o n  r a i s e d  

h e r e i n  r e f e r s  t o  t h e  m o s t  i n f l a m m a t o r y  e v i d e n c e  i n t r o d u c e d  a t  

t r i a l .  I n s t e a d  o f  r a i s i n g  t h i s  i s s u e ,  a p p e l l a t e  c o u n s e l  r a i s e d  

t h e  h a r m l e s s  a d m i s s i o n  o f  t e s t i m o n y  r e g a r d i n g  m a r i j u a n a  found  i n  

Mr. W a t e r h o u s e ' s  car .  W a t e r h o u s e  v .  S t a t e ,  429 So.2d a t  306.  

R a i s i n g  t h e  l e a s t  damaging  e v i d e n c e  w h i l e  i g n o r i n g  t h e  m o s t  

damaging  and mos t  c l e a r l y  i n a d m i s s i b l e  f a l l s  be low  S i x t h  Amend- 

ment  s t a n d a r d s .  

L i k e w i s e ,  t h e  c o n f r o n t a t i o n  claim r a i s e d  h e r e i n  i n v o l v e s  a 

v i o l a t i o n  o f  a  r i g h t  wh ich  g o e s  t o  t h e  v e r y  h e a r t  o f  o u r  c r i m i n a l  

j u s t i c e  s y s t e m  -- t h e  r i g h t  g u a r a n t e e d  b y  t h e  S i x t h  Amendment t o  

c o n f r o n t  and c r o s s  examine  t h e  w i t n e s s e s  a g a i n s t  a n  a c c u s e d .  

T h i s  r i g h t  is  c o n s i d e r e d  o n e  o f  t h e  " f u n d a m e n t a l  r e q u i r e m e n t s  o f  

a f a i r  t r i a l  . . . " P r o f f i t t  v .  Wa inwr igh t ,  685  F.2d 1227 ,  1 2 5 1 ,  

( l l t h  C i r .  1 9 8 2 ) ,  m o d i f i e d  on  r e h e a r i n g ,  706 F.2d 311  ( 1 9 8 3 )  

ce r t .  d e n i e d ,  464 U.S. 1002  ( 1 9 8 3 ) .  The v i o l a t i o n  o f  t h i s  f unda -  

m e n t a l  r i g h t  w a s  p a t e n t l y  " o b v i o u s  upon e v e n  a  c a s u a l  r e a d i n g  o f  

t h e  t r i a l  t r a n s c r i p t , "  Matire v .  Wa inwr igh t ,  811  F.2d 1 4 3 0 ,  1438  

( l l t h  C i r . ,  March 7 ,  1 9 8 7 ) ,  and  t h e  f a i l u r e  t o  ra ise  it on d i r e c t  

a p p e a l  w a s  i n e x c u s a b l e .  

F u r t h e r ,  t h e  j u r y ' s  c o n s i d e r a t i o n  o f  i m p r o p e r  mater ia ls  

c o u l d  n o t  be m i s s e d  upon e v e n  a c u r s o r y  r e v i e w  o f  t h e  r e c o r d .  A 

claim b a s e d  on  s u c h  a d u e  p r o c e s s  v i o l a t i o n  is h a r d l y  a n o v e l  

o n e ;  t h e  l a w  h a s  been  w e l l  s e t t l e d  f o r  many y e a r s  t h a t  t h e  j u r y  

may c o n s i d e r  o n l y  p r o p e r l y  a d m i t t e d  e v i d e n c e .  I f  n o t h i n g  e lse,  

t r i a l  c o u n s e l ' s  o b j e c t i o n  and t h e  s e v e r a l  p a g e s  w o r t h  o f  d i s c u s -  

s i o n  c o n c e r n i n g  t h e  i s s u e  ( R .  2046 e t .  sea.) s h o u l d  h a v e  s i g n a l -  

l e d  t o  a p p e l l a t e  c o u n s e l  i t s  i m p o r t a n c e .  



The two r e m a i n i n g  i s s u e s ,  t h a t  o f  t h e  d e n i a l  o f  t h e  c o n t i n u -  

a n c e ,  and o f  t h e  improper  removal  f o r  c a u s e  o f  two j u r o r s  were 

l i k e w i s e  i s s u e s  g o i n g  t o  c e n t r a l  a s p e c t s  o f  t h e  t r i a l ,  which 

a g a i n  were " o b v i o u s  upon even  a  c a s u a l  r e a d i n g  o f  t h e  t r i a l  

t r a n s c r i p t . "  M a t i r e ,  811  F.2d a t  1438.  

A s  e x p l a i n e d  more f u l l y  be low,  t h e  s e r i o u s  o m i s s i o n s  by 

a p p e l l a t e  c o u n s e l  c o n s t i t u t e d  a  p e r f o r m a n c e  which f e l l  below t h a t  

which is  p r o f e s s i o n a l l y  a c c e p t a b l e ,  and unde rmines  c o n f i d e n c e  i n  

t h e  a p p e l l a t e  r e v i e w  i n  t h i s  c a s e .  Recause  t h e s e  i s s u e s ,  i f  

p r o p e r l y  r a i s e d  o n  d i r e c t  a p p e a l ,  would have  r e s u l t e d  i n  r e v e r -  

s a l ,  t h i s  C o u r t  s h o u l d  q r a n t  Mr. Wate rhouse  a  new t r i a l .  Johnson  

v .  Wainwr igh t ,  S e e  a l s o  F i t z p a -  -- 
t r i c k  v .  Wa inwr igh t ,  490 So.2d 938 ,  940 ( F l a .  1 9 8 6 ) .  

A. APPELLATE COUNSEL'S FAILURE TO CHALLENGE H I G H L Y  
PREJUDICIAL EVIDENCE OF UNRELATED BAD ACTS DE- 
N I E D  MR. WATERHOUSE THE EFFECTIVE ASSISTANCE OF 
COUNSEL. 

S e v e r a l  times t h r o u g h o u t  t h e  t r i a l ,  t h e  s t a t e  i n t r o d u c e d  

e v i d e n c e ,  o v e r  o b j e c t i o n ,  r e g a r d i n g  s e x u a l  p r e f e r e n c e s  o f  b o t h  

Mr. Waterhouse  and t h e  v i c t i m ,  and Mr. W a t e r h o u s e ' s  p r o p e n s i t y  

t oward  v i o l e n t  b e h a v i o r .  The s o l e  r e l e v a n c y  o f  t h i s  e v i d e n c e  was 

t o  show t h a t  Mr. W a t e r h o u s e ' s  d e m o n s t r a t e d  a  g e n e r a l  p r e f e r e n c e  

f o r  c e r t a i n  s e x u a l  p r a c t i c e s ,  t h a t  t h e  v i c t i m  may n o t  n o r m a l l y  

h a v e  engaged  i n  s u c h  p r a c t i c e s ,  and t h a t  s i n c e  t h e  e v i d e n c e  

i n d i c a t e d  t h a t  s h e  had engaged  i n  s u c h  p r a c t i c e s  t h e  n i g h t  o f  h e r  

d e a t h ,  i t  must  have  been  t h r o u g h  t h e  u s e  o f  f o r c e  by  Mr. Water-  

house .  

Both F l o r i d a  l aw  and f e d e r a l  l aw p r o h i b i t  t h e  i n t r o d u c t i o n  

o f  c h a r a c t e r  and o t h e r  crimes e v i d e n c e  f o r  t h e  p u r p o s e s  d e s c r i b e d  

above.  S e e ,  e . g . ,  F.S.A. 5 90.404 ( 2 ) ( a ) ;  ~ i l l i a m s  v .  S t a t e ,  110 

So.2d 654 ,  c e r t .  d e n i e d ,  361  U.S. 847 ( F l a .  1 9 5 9 ) ;  P a n z a v e c c h i a  

, 658 F.2d 337 ( 5 t h  C i r .  U n i t  B, 1 9 8 1 ) .  The t r i a l  

c o u r t  commit ted  r e v e r s i b l e  e r r o r  by a d m i t t i n g  it. By f a i l i n g  t o  

r a i s e  t h i s  e r r o r  o n  d i r e c t  a p p e a l ,  Mr. W a t e r h o u s e ' s  a p p e l l a t e  

c o u n s e l  r e n d e r e d  a  d e f i c i e n t  p e r f o r m a n c e  which s u b s t a n t i a l l y  

a f f e c t e d  t h e  outcome o f  t h e  d i r e c t  a p p e a l .  S t r i c k l a n d  v .  Wash- 

i n g t o n ,  466 U.S. a t  694. 



1. A C e n t r a l  Theme o f  t h e  S t a t e ' s  
Case  Was t o  E s t a b l i s h  W a t e r h o u s e ' s  
P r o p e n s i t y  t o  Commit t h e  C r i m e  
Through  E v i d e n c e  o f  E x t r a n e o u s  A c t s .  

Accord ing  t o  t h e  m e d i c a l  e v i d e n c e ,  n e a r  t h e  t i m e  o f  h e r  

d e a t h ,  t h e  d e c e a s e d  had a n a l  s e x  and s u f f e r e d  l a c e r a t i o n s  o f  t h e  

r ec tum r e s u l t i n g  f rom t h e  i n s e r t i o n  o f  a  f o r e i g n  o b j e c t .  1 

Through a rgument  and  t e s t i m o n y ,  t h e  s t a t e  i n t r o d u c e d  p r e j u -  

d i c i a l  m a t e r i a l  c o n c e r n i n g  Mr. W a t e r h o u s e ' s  g e n e r a l  p r o p e n s i t y  

t o w a r d s  v i o l e n c e  and a n a l  s e x ,  h i s  a t t e m p t e d  a n a l  r a p e  o f  a  

f e l l o w  i n m a t e  w h i l e  a w a i t i n g  t r i a l ,  and t h e  d e c e a s e d ' s  a v e r s i o n  

t o  a n a l  s e x .  

I n  h i s  o p e n i n g  s t a t e m e n t ,  t h e  p r o s e c u t o r  i n t r o d u c e d  t h e  j u r y  

t o  h i s  t h e o r y  o f  t h e  c a s e  by a d v i s i n g  them t h a t  "Robe r t  Water-  

h o u s e  and h i s  s e x u a l  p r e f e r e n c e s "  and h i s  "hav ing  a  p rob lem w i t h  

s e x ,  h a v i n g  a  p rob lem w i t h  v i o l e n c e "  would be  a  s i g n i f i c a n t  

a s p e c t  o f  h i s  c a s e .  ( R .  895-96) 

When examining  R o b e r t  Van Vuren,  Mr. W a t e r h o u s e ' s  c o n s t r u c -  

t i o n  foreman,  Mr. Merkle q u e s t i o n e d  him e x t e n s i v e l y  a b o u t  p e t i -  

t i o n e r ' s  s e x u a l  p r o p e n s i t i e s ,  i n c l u d i n g  t h e  f o l l o w i n g :  

Q: Did h e  say--Did M r .  Waterhouse  s t a t e  
t h a t  h e  l i k e d  t o  a s k  h i s  s e x u a l  p a r t n e r s  a  
p a r t i c u l a r  f a v o r ?  

A: Anal s e x .  

Q: And? 

A:  And h e  a l s o  l i k e d  t h e  g i r l s  t h a t  l i k e d  him 
t o  h i t  them. 

9: H e  l i k e d  t o  h i t  t h e  g i r l s .  

A: W e l l ,  s l a p  them, you know. 

Q: Now, s i r ,  d i d  you h a v e  a  d i s c u s s i o n  w i t h  
Mr. Wate rhouse  w i t h  r e g a r d  t o  t h i s  w i t h i n  t h e  
two weeks--with a--two w e e k s  p r i o r  t o  t h e  
murder  o f  Debbie  Kammerer? 

A: I t  migh t  h a v e  been  w i t h i n  t h a t  t i m e  p e r i o d .  

Q: A l l  r i g h t ,  and s o  I u n d e r s t a n d  you r  t es t i -  
mony c o r r e c t l y ,  Mr. Wate rhouse  t o l d  you t h a t  
h e  l i k e d  t o  a s k  t h e  g i r l s  i f  h e  c o u l d  h i t  them 
when h e  had a n a l  s e x ,  is t h a t  c o r r e c t ,  t h a t  h e  
w o u l d n ' t  do  i t  a g a i n s t  t h e i r  w i l l ,  t h a t  h e  
a s k e d  i f  h e  c o u l d  h i t  them. 

1. The p r o s e c u t o r  a r g u e d  a t  t r i a l  t h a t  a  coke  b o t t l e  was 
l i k e l y  t h e  o b j e c t ,  b u t  t h e r e  was no p r o o f  t h a t  such  was t h e  c a s e .  



A :  Y e  l i k e d  g i r l s  t h a t  l i k e d  t h a t .  

( R .  1 1 5 9 - 6 0 )  T h i s  q u e s t i o n i n g  t o o k  place o v e r  d e f e n s e  c o u n s e l ' s  

o b j e c t i o n  t o  t h i s  a n d  a n y  e v i d e n c e  c o n c e r n i n g  p e t i t i o n e r ' s  s e x u a l  

p r o p e n s i t i e s ,  c i t i n q  t h e  W i l l i a m s  r u l e .  (R.  1 1 5 6 )  Mr. Van V u r e n  

t e s t i f i e d  f u r t h e r  a s  t o  Mr. W a t e r h o u s e ' s  s e x u a l  d i s p o s i t i o n  d u r -  

i n g  c r o s s  e x a m i n a t i o n  a n d  r e d i r e c t  e x a m i n a t i o n .  2  

The  p r o s e c u t o r  c a l l e d  t h e  d e c e d e n t ' s  b o y f r i e n d  t o  t h e  s t a n d  

t o  t e s t i f y  a b o u t  h e r  a t t i t u d e  t o w a r d  a n a l  s e x .  D e f e n s e  c o u n s e l ' s  

m o t i o n  i n  l i m i n e  t o  p r e c l u d e  t h i s  t e s t i m o n y  w a s  d e n i e d .  ( R .  

1 2 7 0 - 7 1 )  C o l v i n  t e s t i f i e d  t h a t  h e  a n d  M s .  Kammerer h a d  t r i e d  

a n a l  s e x  o n c e ,  b u t  s t a t e d  t h a t  "it d i d n l  t work'' a n d  it was  " i n -  

t o l e r a b l e "  f o r  h e r .  ( R .  1 2 7 1 - 7 2 )  

T h e  p r o s e c u t o r  r e t u r n e d  t o  Mr. W a t e r h o u s e ' s  s e x u a l  d i s p o s i -  

t i o n ,  a g a i n  o v e r  o b j e c t i o n  ( R .  1 3 2 0 ) ,  t h r o u g h  t h e  t e s t i m o n y  o f  

Mr. W a t e r h o u s e ' s  g i r l f r i e n d ,  S h e r r y  R i v e r s .  S h e  t e s t i f i e d  t h a t  

s h e  a n d  Mr. W a t e r h o u s e  h a d  h a d  a n a l  s e x  m o r e  t h a n  o n c e ,  a n d  t h a t  

Mr. W a t e r h o u s e  h a d  o n c e  a s k e d  h e r  i f  h e  c o u l d  h i t  h e r  d u r i n g  s e x .  

T h i s  e v i d e n c e  o f  Mr. W a t e r h o u s e ' s  b a d  c h a r a c t e r  a n d  h i s  

p r o p e n s i t y  t o w a r d  s e x  a n d  v i o l e n c e  w a s  a c e n t r a l  t h e m e  o f  R o b e r t  

M e r k l e ' s  c l o s i n g  a r g u m e n t  i n  t h e  g u i l t - i n n o c e n c e  p h a s e .  

Now a t  t h i s  t i m e  w h a t  d o  w e  know a b o u t  t h e  
d e f e n d a n t  R o b e r t  W a t e r h o u s e ?  . . . W e  know 
t h a t  h e  b r a g s  t o  h i s  b o s s  a l l  t h e  t i m e  t h a t  h e  
p a r t i c u l a r l y  l i k e s  a n a l  s e x .  H e  a l s o  b r a g s  o f  
t h e  f a c t  t h a t  h e  l i k e s  t o  h i t  women when h e  
d o e s  it. H e  l i k e s  v i o l e n c e .  W e  a l s o  know 
t h a t  j u s t  a c o u p l e  w e e k s  p r i o r  t o  t h i s  h e  h a d  
b e e n  d r i n k i n g ,  h e  w a s n ' t  i n t o x i c a t e d ,  h i s  g i r l  
f r i e n d ,  S h e r r y  R i v e r s ,  t o l d  y o u  t h a t ,  a n d  t h e y  
were h a v i n g  s e x  i n  h e r  a p a r t m e n t ,  a n d  h e  a s k e d  
h e r  i f  h e  c o u l d  h i t  h e r ,  a n d  s h e  s a i d  n o ,  s h e  
h a d  m o r e  r e s p e c t  f o r  h e r s e l f  t h a n  t h a t ,  b u t  h e  
w e n t  a h e a d  a n d  h i t  h e r  anyway.  Okay.  S o  w e  
know t h a t  t h i s  man a t  t h i s  t i m e  is  a man who 
e n j o y s  a n a l  s e x  a n d  who l i k e s  t o  h i t  women, 
o k a y  . . . 

( R .  2066-67)  

Among t h e  s e v e r a l  times M e r k l e  r e t u r n e d  t o  t h i s  t h e m e  i n  h i s  

c l o s i n g  a r g u m e n t ,  h e  s t a t e d :  

2.  A l t h o u g h  d e f e n s e  c o u n s e l  b r o a c h e d  t h e  s u b j e c t  o n  c r o s s  
e x a m i n a t i o n ,  ( R .  1 1 6 1 ,  1 1 6 7 - 6 8 ) ,  h e  d i d  s o  s o l e l y  t o  u n d e r m i n e  
Mr. Van V u r e n '  s c r e d i b i l i t y  r e g a r d i n g  Mr. W a t e r h o u s e ' s  s e x u a l i t y .  
D e f e n s e  c o u n s e l  wou ld  n o t  h a v e  d e l v e d  i n t o  t h i s  area b u t  f o r  t h e  
e r r o n e o u s  r u l i n g  a d m i t t i n g  Van V u r e n ' s  t e s t i m o n y  o n  d i r e c t .  



. . . i f  you a r e  l o o k i n g  f o r  a  m o t i v e  i n  t h i s  
case, a p a r t  f rom t h e  d e p r a v i t y  t h a t  h e ' s  ad- 
m i t t e d  t o  t h e  p o l i c e  t h a t  he  had a prob lem 
w i t h  s e x  and v i o l e n c e ,  a p a r t  f rom t h e  f a c t  
t h a t  h e  s a i d  he  f r e q u e n t l y  g e t s  f r u s t r a t e d  
when h e  e n c o u n t e r s  a woman who's  c u r s e d ,  and 
h i s  u s e  o f  t h a t  term, I t h i n k ,  t e l l s  you a l o t  
a b o u t  how Mr. Wate rhouse  l o o k s  a t  women. Pe 
h a t e s  women. H e  h i t s  them. 

( R .  2 0 9 0 ) .  I n  c lear  v i o l a t i o n  o f  W i l l i a m s ,  Merk le  went  on  t o  

a r g u e  t o  t h e  j u r y  t h a t  t h e y  c o u l d  and s h o u l d  c o n v i c t  Mr. Water- 

h o u s e  o n  t h e  b a s i s  o f  h i s  d i s p o s i t i o n  t o  commit t h e  crime: 

Now l e t ' s  g o  f i n a l l y  t o  t h e  s t a t e m e n t s  o f  t h e  
d e f e n d a n t .  H e  t o l d  Van Vuren h e  l i k e d  a n a l  
s e x ,  h e  l i k e d  t o  b e a t  women, and h e  w a s  wor- 
r i e d  a b o u t  t h e  p o l i c e  h a v i n g  h i s  car .  Here 

!r, and h e  i n  f a c t  h i t  h e r  a f t e r  
s h e  g a v e  him p e r m i s s i o n  . . . 

( R .  2106)  [ e m p h a s i s  a d d e d ] .  Not  c o n t e n t  w i t h  t h i s ,  ~ e r k l e  re- 

t u r n e d  t o  t h i s  e m p h a s i s  on  Mr. W a t e r h o u s e ' s  p r o p e n s i t y  toward  

v i o l e n c e  and s e x .  

[He] l i k e s  s e x  a l o t ,  and h e  l i k e s  i t  s o  much 
h e ' d  g e t  i t  any  way h e  c o u l d .  H e  s a i d  h i s  s e x  
d r i v e  was n o t  normal ;  h e  l i k e d  a n a l  s e x ,  o r a l  
s e x ,  any  way h e  c o u l d  g e t  i t .  

( R .  2106-07) 

Y e t  o n e  more t i m e ,  t h e  p r o s e c u t o r  hammered away a t  t h i s  

improper  and p r e j u d i c i a l  theme.  

Counse l  s u g g e s t s  t h a t  t h e  p h o t o g r a p h s  and t h e  
t e s t i m o n y  w i t h  r e g a r d  t o  t h e  s e x u a l  p r e f e r e n c e  
o f  t h e  d e f e n d a n t  a r e  p u r e l y  i n f l a m m a t o r y  . . . 
W e l l ,  i f  it w a s n ' t  r e l e v a n t ,  t h e  c o u r t  would 
n o t  h a v e  p e r m i t t e d  you t o  h e a r  i t ,  okay ,  and 
i t ' s  n o t  p u r e l y  i n f l a m m a t o r y .  The t e s t i m o n y  
t h a t ' s  c o l d  ( s i c )  in--wi th  r e g a r d  t o  t h i s  man, 
t h e  f a c t  t h a t  h e  l i k e d  t o  have  a n a l  s e x  w h i l e  
h i t t i n g  a woman, and t h a t  h e ,  i n  f a c t  j u s t  a 
week o r  two b e f o r e  t h i s  crime h i t  a woman 
a f t e r  s h e  had r e f u s e d  h e r  c o n s e n t ,  is d i r e c t l y  
r e l e v a n t  t o  h i s  s t a t e  o f  mind.  

( R .  2184-85) 

T h u s ,  t h e  p r o s e c u t o r  i n t r o d u c e d  and a r g u e d  an  e x t e n s i v e  l i n e  

o f  e x t r a o r d i n a r i l y  p r e j u d i c i a l  e v i d e n c e ,  t h e  s o l e  r e l e v a n c e  o f  

which  w a s  t o  show Mr. W a t e r h o u s e ' s  bad c h a r a c t e r  and h i s  propen-  

s i t y  t oward  t h e  b e h a v i o r  i n v o l v e d  i n  t h e  crime c h a r g e d .  



2. The Ev idence  and Arguments Rega rd ing  t h e  
E x t r a n a o u s  A c t s  V i o l a t e d  W a t e r h o u s e ' s  
C o n s t i t u t i o n a l  and  S t a t u t o r v  R i a h t s .  

F.S.A. 90.404 ( 2 )  ( a )  (1979)  p r o v i d e s :  

S i m i l a r  f a c t  e v i d e n c e  o f  o t h e r  crimes, wrongs ,  
o r  a c t s  i s  a d m i s s i b l e  when r e l e v a n t  t o  p r o v e  a  
m a t e r i a l  f a c t  i n  i s s u e ,  s u c h  a s  p r o o f  o f  mo- 
t i v e ,  o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  p l a n ,  
knowledge,  i d e n t i t y ,  or a b s e n c e  o f  m i s t a k e  or 
a c c i d e n t ,  b u t  it is i n a d m i s s b l e  when t h e  e v i -  
d e n c e  is r e l e v a n t  s o l e l y  t o  p r o v e  bad 
c h a r a c t e r  or  ~ r o ~ e n s i t v .  

[Emphasis  added . ]  T h i s  r u l e  is t h e  c o d i f i c a t i o n  o f  t h i s  C o u r t ' s  

d e c i s i o n  i n  W i l l i a m s  v .  S t a t e ,  110  So.2d 654 ( F l a . ) ,  c e r t .  de- 

n i e d ,  361 U.S. 847 ( 1 9 5 9 ) .  

The b a s i s  o f  t h e  r u l e  i s  t h e  r e c o g n i t i o n  t h a t  " [ i l t  i s  

improper  f o r  t h e  j u r y  t o  b a s e  a  v e r d i c t  o f  g u i l t  upon a  c o n c l u -  

s i o n  t h a t  b e c a u s e  t h e  d e f e n d a n t  is  o f  bad c h a r a c t e r  or  h a s  a  

p r o p e n s i t y  t o  commit crime, h e  t h e r e f o r e  p r o b a b l y  commit ted  t h e  

crime cha rged . "  S t r a i g h t ,  397 So.2d 903 ,  908 ( F l a .  1 9 8 1 ) ,  - ci-  

t i n q ,  Wins t ead  v .  S t a t e ,  9 1  So.2d 809 ( F l a .  1 9 5 6 ) ;  N i c k e l s  v .  

S t a t e ,  90 F l a .  659,  106  So .  479 ( 1 9 2 5 ) .  " C h a r a c t e r  a s  u sed  i n  

t h i s  r u l e  refers  t o  a  p e r s o n ' s  n a t u r e ,  d i s p o s i t i o n ,  i n c l i n a t i o n  

o r  p r o p e n s i t y . ' '  Hodges v .  S t a t e ,  403 So.2d 1 3 7 5 ,  1377 ( F l a .  DCA 

5 ,  1 9 8 1 ) .  

Embodied i n  t h i s  r u l e  and s i m i l a r  r u l e s  i n  o t h e r  j u r i s d i c -  

t i o n s  and t h e  d u e  p r o c e s s  p r o t e c t i o n s  o f  t h e  U n i t e d  S t a t e s  Con- 

s t i t u t i o n  is t h e  " long -he ld  r e s e r v a t i o n  a b o u t  t h e  u s e  of wrong- 

d o i n g  n o t  t h e n  b e i n g  t r i e d  . . . [ e x p r e s s i n g ]  o u r  a c c e p t a n c e  t h a t  

a  j u r y  s u f f e r s  t h e  human weakness  o f  b l e n d i n g  wrongs--a r e s u l t  

i n c o n s i s t e n t  w i t h  o u r  f u n d a m e n t a l  commitment t o  c h a r g e  s p e c i f i c i -  

t y ,  j e o p a r d y  and due p r o c e s s . "  M i l t o n  v .  P r o c u n i e r ,  744 F.2d 

1091 ,  1097 ( 5 t h  C i r .  1 9 8 4 ) .  S e e  a l s o  Bryson  v .  Alabama, 634 F.2d -- 
862, 865 ( 5 t h  C i r .  U n i t  B 1 9 8 1 ) ;  P a n z a v e c c h i a  v .  Wa inwr igh t ,  658 

F.2d 337, 341 ( 5 t h  C i r .  U n i t  B 1 9 8 1 ) .  

D e s p i t e  t h e  v e r y  c lea r  pronouncement  i n  b o t h  s t a t e  and 

f e d e r a l  l a w  a g a i n s t  t h e  u s e  of t h i s  t y p e  of e v i d e n c e ,  t h e  p r o s e -  

c u t o r  i n t r o d u c e d  an  e x t e n s i v e  l i n e  o f  t e s t i m o n y  and a rgument  

s o l e l y  t o  d e m o n s t r a t e  bad c h a r a c t e r  and p r o p e n s i t y .  Mr. Water-  

h o u s e  s u b m i t s  t h a t  t h e  t r i a l  c o u r t ' s  r u l i n g s  a l l o w i n g  t h e  i n t r o -  



d u c t i o n  of  such e v i d e n c e  were e r r o n e o u s .  

Following d e f e n s e  c o u n s e l ' s  o b j e c t i o n  t o  Mr. Van Vuren 's  

t e s t i m o n y  r e g a r d i n g  d i s c u s s i o n s  h e  had w i t h  Mr. Waterhouse con- 

c e r n i n g  h i s  s e x u a l  p r e f e r e n c e s ,  t h e  c o u r t  s t a t e d :  

i f  a  pe r son  i n d i c a t e s  a  s e x u a l  p r e f e r e n c e  
which might  be  o u t  o f  t h e  o r d i n a r y  and n o t  
normal ly  engaged i n  by p e o p l e ,  and t h e  v i c t i m  
h a s  been t h e  s u b j e c t  o f  t h a t  kind o f  s e x u a l  
e x p e r i e n c e ,  might  n o t  t h a t  be r e l e v a n t  t o  t h e  
c a s e ?  

( R .  1 1 5 5 ) .  Defense c o u n s e l  c o r r e c t l y  argued t h a t  such e v i d e n c e  

i s  n o t  p e r m i t t e d  under t h e  Wi l l i ams  Rule.  ( R .  1156) .    he prose-  

c u t o r  coun te red :  

I t ' s  n o t  Wi l l i ams  R u l e  because ,  Judge,  number 
one ,  [ a n a l  sex]  i's n o t  a  c r ime.  I t ' s  n o t  an  
a t t e m p t  t o  show i d e n t i t y .  I t  shows t h e  g u y ' s  
mot ive  f o r  do ing  t h i s .  I t  a l s o  i s  r e l e v a n t  t o  
he r  c o n s e n t  i n  t h e  c a s e ,  . . . 

( R .  1156)  P r e v i o u s l y ,  Merkle had argued:  

T h a t  he loved a n a l  sex  w i t h  women and he loved 
t o  a s k  them i f  cou ld  b e a t  on them when he  d i d  
i t ,  and t h a t  goes  d i r e c t l y  t o  mot ive  i n  t h i s  
c a s e  a s  w e l l  a s  i n t e n t .  

(R. .  1 1 5 4 ) .  

The t r i a l  c o u r t  a c c e p t e d  t h i s  e r r o n e o u s  c o n t e n t i o n  t h a t  t h e  

" o t h e r  c r i m e s ,  wrongs, o r  ac ts ' '  l anguage of  F.S.A. 9 90.404 

( 2 )  ( a )  a p p l i e s  o n l y  t o  c r i m e s t 3  and t h a t  g e n e r a l  p r e f e r e n c e s  o r  

p a s t  behav io r  i s  a d m i s s i b l e  t o  show t h a t  t h e  d e f e n d a n t  engaged i n  

such behav io r  i n  commit t ing  t h e  c r ime .4  The c o u r t  r u l e d :  

Tha t '  s e x a c t l y  t h e  e v i d e n c e ,  whatever  t h e  
i s s u e  is,  n o t  o n l y  p rov ing  sodomy, b u t  
s e x u a l l y  moles ted .  I t  is  c l e a r  from t h e  
d o c t o r ' s  t e s t i m o n y  t h a t  t h i s  a l l  happened a t  
t h e  same t i m e ,  and i f  he h a s  s a i d  t h a t ' s  what 
he  l i k e s ,  and t h e y  p u t  him i n  t h e i r  p r e s e n c e  
s h o r t l y  p r i o r  t o  t h i s  happening,  I t h i n k  
t h a t ' s  c e r t a i n l y  m a t e r i a l  f o r  t h e  j u r y  t o  
c o n s i d e r ,  s o  your o b j e c t i o n  is  no ted  and 
o v e r r u l e d  . 

( R .  1 1 5 7 ) .  

3. Though i r r e l e v a n t  t o  a  c o r r e c t  Wi l l i ams  Rule a n a l y s i s ,  
p e t i t i o n e r  p o i n t s  o u t  t h a t  sodomy is  i n  f a c t  a  c r ime  i n  F l o r i d a ,  
and was a t  t h e  t i m e  of  Mr. w a t e r h o u s e ' s  t r i a l .  F.S.A. $ 800.02 
(1975) .  

4.  A t  a n o t h e r  p o i n t  t h e  t r i a l  c o u r t  remarked t h a t  it " l e t  
i n  t h e  p r o c l i v i t i e s  o f  t h e  d e f e n d a n t  towards  l i k e  -- t h i s  t y p e  o f  
s e x ,  s i n c e  [ t h e  deceased]  was a n a l l y  p e n e t r a t e d  . . ." ( R .  
1270)  



Thus ,  t h e  p r o s e c u t i o n  s o u g h t  t o  a d m i t  t h e  e v i d e n c e  t o  show 

m o t i v e ,  i n t e n t  and t h e  l a c k  o f  c o n s e n t  by  t h e  d e c e d e n t .  However, 

b e c a u s e  Mr. W a t e r h o u s e ' s  d e f e n s e  was t h a t  h e  was n o t  t h e  pe rpe -  

t r a t o r  o f  t h e  crime, n e i t h e r  m o t i v e ,  i n t e n t  o r  c o n s e n t  was a n  

i s s u e  i n  t h e  c a s e .  S e e ,  e .g .  C o l e r  v .  S t a t e ,  418 So.2d 238, 239 - 
( F l a .  1 9 8 2 )  ( s i m i l a r  a c t  e v i d e n c e  i n a d m i s s i b l e  t o  show s t a t e  o f  

mind i n  s e x u a l  b a t t e r y  c a s e  where  s t a t e  o f  mind was n o t  a  mate- 

r i a l  i s s u e ) ;  Duncan v.  S t a t e ,  291  So.2d 241, 243 ( F l a .  1 9 7 4 )  

( " E v i d e n c e  r e l a t i n g  t o  s i m i l a r  o f f e n s e s  is  a d m i s s i b l e  o n l y  when 

t h e y ,  o r  any  o f  them,  a r e  r e l e v a n t  i n  a  g i v e n  c a s e  t o  one  o f  t h e  

e s s e n t i a l  o r  m a t e r i a l  i s s u e s " ) ;  O a t s  v .  S t a t e ,  446 So.2d 90,  94 

( F l a .  1 9 8 4 ) ( e v i d e n c e  o f  o t h e r  crimes a d m i s s i b l e  t o  show i n t e n t  

where  d e f e n d a n t  c l a i m e d  murder  was a n  a c c i d e n t ) .  

T h e r e  was no d o u b t  f rom t h e  e v i d e n c e  t h a t  t h e  d e c e d e n t  d i d  

n o t  c o n s e n t  t o  what  happened t o  h e r .  I n  a d d i t i o n ,  e v i d e n c e  

t e n d i n g  t o  show Mr. W a t e r h o u s e ' s  b e h a v i o r  i n  o t h e r  s i t u a t i o n s  was 

c o m p l e t e l y  i r r e l e v a n t  t o  t h e  i s s u e  o f  d e c e d e n t ' s  c o n s e n t .  

"The i s s u e  o f  c o n s e n t  i s  un ique  t o  an  i n d i v i d u a l ,  and t h e  

l a c k  o f  c o n s e n t  o f  o n e  p e r s o n  i s  n o t  p r o o f  o f  t h e  l a c k  o f  c o n s e n t  

o f  a n o t h e r . "  H e l t o n  v .  S t a t e ,  365 So.2d 1 1 0 1  (DCA 1, 1 9 7 9 ) .  I n  

H e l t o n ,  t h e  c o u r t  h e l d  t h a t  i n  a  s e x u a l  b a t t e r y  c a s e ,  t h e  i n t r o -  

d u c t i o n  o f  t e s t i m o n y  r e g a r d i n g  a n o t h e r  a t t e m p t e d  s e x u a l  b a t t e r y  

commit ted  b y  t h e  d e f e n d a n t  upon a n o t h e r  woman a s  e v i d e n c e  o f  

c o n s e n t  was e r r o r .  See  a l s o  Hodges v .  S t a t e ,  403 So.2d 1 3 7 5 ,  

1378  ( F l a .  DCA 5, 1 9 8 1 )  ( s i n c e  s e x u a l  b a t t e r y  n e c e s s a r i l y  i m p l i e s  

l a c k  o f  c o n s e n t ,  " t h e  o n e  f a c t  which c h a r a c t e r i z e s  t h e  a c c u s e d ' s  

a c t s  a s  b e i n g ,  o r  n o t  b e i n g ,  c r i m i n a l ,  i s  n o t  an  a c t  o r  i n t e n t  o f  

t h e  a c c u s e d ,  b u t  t h e  m e n t a l  a s s e n t  o f  t h e  ' v i c t i m ' " )  

I t  was e q u a l l y  beyond d i s p u t e  t h a t  t h e  p e r p e t r a t o r  o f  t h e  

crime i n t e n d e d  t o  k i l l  t h e  d e c e d e n t .  The m o t i v e  o f  t h e  p e r s o n  

who commit ted  t h e  crime was n o t  a n  e l e m e n t  o f  t h e  crime and was 

n o t  p u t  i n  i s s u e  by e i t h e r  s i d e .  The i s s u e  i n  t h e  c a s e  was who 

d i d  i t? The p r o s e c u t i o n  i n t r o d u c e d  t h e  e v i d e n c e  o f  s e x u a l  p r e -  

f e r e n c e  t o  show t h a t  Mr. Wate rhouse  had t h e  p r o p e n s i t y  t o  d o  it 

a n d ,  bad c h a r a c t e r  a n d ,  t h e r e f o r e ,  was t h e  c u l p r i t .  



T h i s  u s e  o f  t h e  e v i d e n c e  is  p r o h i b i t e d  by t h e  W i l l i a m s  r u l e .  

Tha t  Mr. Waterhouse  engaged i n  c e r t a i n  a c t i v i t i e s  g o e s  t o  h i s  

p r o p e n s i t y  toward  c e r t a i n  b e h a v i o r ,  and c a n n o t  b e  i n t r o d u c e d  t o  

show t h a t  h e  i n t e n d e d  o r  was m o t i v a t e d  t o  engage  i n  s u c h  b e h a v i o r  

o n  o n e  p a r t i c u l a r  e v e n i n g .  - S e e ,  e .g .  H a r r i s  v .  S t a t e ,  183  So.2d 

291 ( F l a .  1 9 6 6 )  ( e v i d e n c e  o f  d e f e n d a n t ' s  h o m o s e x u a l i t y  and t h a t  

h e  had s l e p t  w i t h  o t h e r  men i n a d m i s s i b l e  i n  p r o s e c u t i o n  f o r  

h a v i n g  commit ted crime a g a i n s t  n a t u r e  on  one  p a r t i c u l a r  man on  

one  p a r t i c u l a r  d a y ) .  

Thus,  t h i s  C o u r t ' s  c a s e s  e s t a b l i s h  t h a t  a  p r o s e c u t o r  c a n n o t  

i n t r o d u c e  e v i d e n c e  o f  a  d e f e n d a n t ' s  p a s t  armed r o b b e r i e s  t o  show 

t h a t  h e  i n t e n d e d  t h e  r o b b e r y  f o r  which h e  is on t r i a l ,  o r  was 

m o t i v a t e d  t o  commit t h e  r o b b e r y  b e c a u s e  h e  had commit ted o t h e r s .  

Y e t  t h a t  i s  p r e c i s e l y  what  t h e  p r o s e c u t o r  d i d  i n  t h i s  c a s e .  I t  

d e m o n s t r a t e d  t h a t  Mr. Waterhouse  had engaged i n  a  p a r t i c u l a r  

s e x u a l  p r a c t i c e  s o  t h a t  t h e  j u r y  would i n f e r  t h a t  he  was t h e  

p e r p e t r a t o r  o f  a  crime i n v o l v i n g  t h a t  t y p e  o f  s e x u a l  p r a c t i c e .  

Not o n l y  was t h i s  a n  improper  way t o  show m o t i v e  o r  i n t e n t  

-- n e i t h e r  o f  which was a n  i s s u e  -- b u t  it was a l s o  a n  impermis- 

s i b l e  way t o  show i d e n t i t y .  

. . . I f  t h e  i d e n t i t y  o f  t h e  d e f e n d a n t  i n  
a  g i v e n  c a s e  is  a  m a t e r i a l  f a c t  i n  i s s u e  . . . 
and t h e  o f f e n s e  c h a r g e d  was commit ted i n  a  
p a r t i c u l a r l y  u n u s u a l  o r  u n i q u e  manner (modus 
o p e r a n d i ) ,  e v i d e n c e  o f  a n o t h e r  o f f e n s e  commit- 
t e d  i n  t h e  same u n i q u e  o r  u n u s u a l  manner,  and 
t o  which t h e  d e f e n d a n t  c a n  b e  ~ o s i t i v e l v  con- 
n e c t e d ,  is a d m i s s i b l e  t o  e s t a b l i s h  o r  c o r r o b o -  
r a t e  t h e  i d e n t i t y  i n  t h e  c a s e  b e i n g  t r i e d  . . 

Duncan v.  S t a t e ,  291  So.2d 241, 243 (Fla .App.  1 9 7 4 )  [ e m p h a s i s  

added1 . 
A mere g e n e r a l  s i m i l a r i t y  w i l l  n o t  r e n d e r  t h e  
s i m i l a r  f a c t s  l e g a l l y  r e l e v a n t  t o  show 
i d e n t i t y .  T h e r e  mus t  b e  i d e n t i f i a b l e  p o i n t s  
o f  s i m i l a r i t y  which p e r v a d e  t h e  compared 
f a c t u a l  s i t u a t i o n s .  Given s u f f i c i e n t  
s i m i l a r i t y ,  i n  o r d e r  f o r  t h e  s i m i l a r  f a c t s  t o  
b e  r e l e v a n t  t h e  p o i n t s  o f  s i m i l a r i t y  must  have  
some s p e c i a l  c h a r a c t e r  o r  be  s o  u n u s u a l  a s  t o  
p o i n t  t o  t h e  d e f e n d a n t .  

Drake v .  S t a t e ,  400 So.2d 1 2 1 7 ,  1219  ( F l a .  1 9 8 1 ) .  Thus,  a  h i g h  

d e g r e e  o f  s i m i l a r i t y  i s  r e q u i r e d  b e f o r e  a l l o w i n g  t h e  u s e  o f  

s i m i l a r  a c t  e v i d e n c e .  See ,  e . g . ,  Peek v .  S t a t e ,  488 - 



So.2d (52  ( F l a .  1 9 8 6 ) ;  Thompson v .  S t a t e ,  494 So.2d 203 ( F l a .  

1 9 8 6 ) ;  Green v. S t a t e ,  4 2 7  So.2d 1036 ( F l a .  DCA 3  1 9 8 3 ) .  

No such s i m i l a r i t y  was e s t a b l i s h e d  i n  t h e  t r i a l  c o u r t .  The 

d e c e d e n t  i n  t h i s  c a s e  was v i c i o u s l y  b e a t e n  wi th  a  hard  i n s t r u m e n t  

such a s  a  t i r e  changing t o o l  and p u t  i n  t h e  bay where s h e  

drowned. There were over  t h i r t y  l a c e r a t i o n s  and t h i r t y - s i x  

b r u i s e s .  Acid phosphotase  was found i n  t h e  v i c t i m ' s  rectum i n  

s u f f i c i e n t  amount t o  s t r o n g l y  i n d i c a t e  t h e  p r e s e n c e  o f  semen 

t h e r e .  

By c o n t r a s t ,  t h e  p r o p e n s i t y  e v i d e n c e  was t h a t  Mr. Waterhouse 

l i k e d  a n a l  s e x  and had t o l d  h i s  employer t h a t  he l i k e d  t o  s l a p  

h i s  p a r t n e r  d u r i n g  s e x .  H i s  g i r l f r i e n d  t e s t i f i e d  t h a t  on t h e  one 

o c c a s i o n  he s l apped  h e r  d u r i n g  s e x ,  he immedia te ly  a p o l o g i z e d .  

( R .  1319-20) T h i s  is  h a r d l y  t h e  t y p e  o f  p a s t  behav io r  t h a t  

c o n s t i t u t e s  a  " s i g n a t u r e  cr ime."  Nor does  such ev idence  t end  t o  

e s t a b l i s h  any p a t t e r n  of behav io r  from which one cou ld  i n f e r  

mot ive  o r  i n t e n t .  

However, ev idence  of  such s e x u a l  p r o p e n s i t i e s  could  n o t  have 

been more p r e j u d i c i a l .  The ev idence  p r i n t e d  Robert  Waterhouse a s  

a  bad p e r s o n ,  someone who engaged i n  d e v i a n t  p r a c t i c e s .  A s  

Merkle argued s o  e l o q u e n t l y  and o f t e n ,  a  p e r s o n  o f  t h i s  c h a r a c t e r  

i s  j u s t  t h e  t y p e  of  pe r son  who would commit t h i s  c r ime.  Even 

assuming t h e  ev idence  had any l e g i t i m a t e  p r o b a t i v e  v a l u e ,  it was 

f a r  outweighed by t h e  p r e j u d i c i a l  impact .  

The j u r y ' s  r o l e  was d i f f i c u l t  enough i n  a t t e m p t i n g  t o  d i s -  

p a s s i o n a t e l y  judge a  c a s e  i n v o l v i n g  much e x t e n s i v e  i n j u r i e s  t o  

t h e  d e c e d e n t  and such g r o t e s q u e  a s p e c t s  a s  a  tampon being i n  t h e  

mouth o f  t h e  deceden t .  I n  t h e s e  c i r c u m s t a n c e s ,  e v e r y  s a f e g u a r d  

was e s s e n t i a l  t o  e n s u r e  a  v e r d i c t  and s e n t e n c e  t h a t  was n o t  based 

upon t h e  p a s s i o n s  and p r e j u d i c e s  of  t h e  moment. I n s t e a d ,  Mr. 

Merkle i n j e c t e d  p r e j u d i c i a l  and i r r e l e v a n t  ev idence  and argument 

i n t o  t h e  c a s e  a t  e v e r y  o p p o r t u n i t y ,  t h e r e b y  e l i m i n a t i n g  t h e  

p r o s p e c t  o f  a  f a i r  and reasoned v e r d i c t  based upon ev idence  t h e  

law r e g a r d s  a s  m a t e r i a l ,  competent  and r e l e v a n t .  

The p r e j u d i c i a l  impact  o f  t h i s  ev idence  was d e s c r i b e d  by 



t h i s  Cour t  i n  Peek v. S t a t e ,  488 So.2d 52 ( F l a .  1986) :  

There is no d o u b t  t h a t  t h i s  admiss ion  of p r i o r  
u n r e l a t e d  c r i m e s  would t o  f a r  t o  conv ince  men 
o f  o r d i n a r y  i n t e l l i g e n c e  t h a t  t h e  d e f e n d a n t  
was p robab ly  g u i l t y  of  t h e  c r ime  charged .  
But ,  t h e  c r i m i n a l  law d e p a r t s  from t h e  
s t a n d a r d  of t h e  o r d i n a r y  i n  t h a t  i t  r e q u i r e s  
proof o f  a  p a r t i c u l a r  c r ime.  Where ev idence  
h a s  no r e l e v a n c y  e x c e p t  a s  t o  t h e  c h a r a c t e r  
and p r o p e n s i t y  o f  t h e  d e f e n d a n t  t o  commit t h e  
c r ime  charged ,  it must be excluded . . . 

488 So.2d a t  55-56, q u o t i n g  J a c k s o n  v. S t a t e ,  451 So.2d 458, 461 

( P l a .  1 9 8 4 ) ,  and P a u l  v. S t a t e ,  340 So.2d 1249,  1250 ( F l a .  3d DCA 

1 9 7 6 ) ,  c e r t .  d e n i e d ,  348 So.2d 953 ( F l a .  1 9 7 7 ) .   his Cour t  

c o n t i n u e d :  

Our j u s t i c e  sys tem r e q u i r e s  t h a t  i n  e v e r y  
c r i m i n a l  c a s e  t h e  e l e m e n t s  o f  t h e  o f f e n s e  must 
be e s t a b l i s h e d  beyond a  r e a s o n a b l e  doub t  with-  
o u t  r e s o r t i n g  t o  t h e  c h a r a c t e r  o f  t h e  defen-  
d a n t  o r  t o  t h e  f a c t  t h a t  t h e  d e f e n d a n t  may 
have a  p r o p e n s i t y  t o  commit t h e  p a r t i c u l a r  
t y p e  of o f f e n s e .  The admiss ion  of  improper 
c o l l a t e r a l  c r ime  e v i d e n c e  is "presumed harmful  
e r r o r  because  of  t h e  danger t h a t  a  j u r y  w i l l  
t a k e  t h e  bad c h a r a c t e r  o r  p r o p e n s i t y  t o  c r ime  
t h u s  demonst ra ted  a s  ev idence-  o f  g u i l t  i f  t h e  
cr ime charged."  S t r a i g h t  v.  S t a t e ,  397 So.2d 
903, 908 ( F l a .  1981) .  

488 So.2d a t  56. See  a l s o ,  Keen v. S t a t e ,  -- - - So.2d - 
(Fla .S .Ct .  No. 667,384, March 19,  1987)  S l i p  op. a t  9-10. 

The e v i d e n c e  o f f e r e d  a g a i n s t  Mr. Waterhouse was s o  p r e j u d i -  

c i a l  and went s o  f a r  beyond t h e  p a l e  t h a t  is  admiss ion  den ied  him 

a  fundamenta l ly  f a i r  t r i a l .  See  Shaw v .  Boney, 695 F.2d 528 -- 
( 1 1 t h  C i r .  1 9 8 3 ) ;  Rryson v. Alabama, 634 F.2d a t  864; Panzavec- 

c h i a  v.  Wainwright,  658 F.2d a t  340; Rarnard  v. Henderson, 514 

F.2d 744, 746 ( 5 t h  C i r .  1975) .  A p p e l l a t e  c o u n s e l  had a  d u t y  t o  

r a i s e  t h i s  v i o l a t i o n  of  Mr. w a t e r h o u s e ' s  r i g h t s  on d i r e c t  ap- 

p e a l ;  h i s  f a i l u r e  t o  do s o  c o n s t i t u t e s  i n e f f e c t i v e  a s s i s t a n c e  of  

c o u n s e l .  



B. APPELLATE COUNSEL FAILED TO RAISE ON APPEAL 
THE VIOLATION OF WATERHOUSE'S CONSTITUTIONAL 
RIGHT TO CONFRONT THE WITNESSES AGAINST H I M  
AT THE SENTENCING PHASE OF THE TRIAL. 

I n  t h e  p e n a l t y  phase  o f  t h e  t r i a l ,  t h e  s t a t e  i n t r o d u c e d  t h e  

t e s t imony  o f  a  r e t i r e d  p o l i c e  o f f i c e r ,  Lawrence L. Hawes, who had 

some v e r y  minor involvement  i n  t h e  i n v e s t i g a t i o n  of  t h e  homicide 

f o r  which Mr. Waterhouse had been c o n v i c t e d  f o u r t e e n  y e a r s  e a r -  

l i e r .  ( R .  2255-2267) Over numerous o b j e c t i o n s  from d e f e n s e  

c o u n s e l ,  t h e  w i t n e s s  was p e r m i t t e d  t o  t e s t i f y  n o t  o n l y  abou t  h i s  

own l i m i t e d  o b s e r v a t i o n s  and involvement  i n  t h e  homicide i n v e s t i -  

g a t i o n ,  ( R .  2 2 5 8 ) ,  b u t  abou t  t h e  f i n d i n g s  and c o n c l u s i o n s  of 

o t h e r s ,  such a s  t h e  s c i e n t i f i c  f i n d i n g s  o f  t h e  p o l i c e  l a b o r a t o r y  

( R .  2262, 2263) ,  t h e  a u t o p s y  r e p o r t  ( R .  2259) ,  and a c o n f e s s i o n  

a l l e g e d l y  g i v e n  by Mr. Waterhouse. ( R .  2265) 

Cross-examinat ion  of t h i s  t e s t i m o n y  was of  c o u r s e  impossi- 

b l e ;  nor was i t  p o s s i b l e  f o r  t h e  j u r y  t o  obse rve  t h e  demeanor o f  

t h o s e  whose s t a t e m e n t s  were r e l a t e d  by t h e  o f f i c e r .  The w i t n e s s  

had no f i r s t  hand knowledge. H e  s imply  t e s t i f i e d  a b o u t  v a r i o u s  

r e p o r t s  of  d o c t o r s ,  e x p e r t s ,  and f e l l o w  p o l i c e  o f f i c e r s ,  none of 

whom were c a l l e d  t o  t h e  s t a n d  o r  a v a i l a b l e  f o r  c ross -examina t ion  

by d e f e n s e  c o u n s e l .  Over f u r t h e r  o b j e c t i o n  t o  t h e  h e a r s a y  n a t u r e  

o f  t h e  t e s t imony  and e v i d e n c e ,  t h e  c o u r t  admi t t ed  t h e  a u t o p s y  

r e p o r t  ( R .  2259).  

The d e f e n s e  l awyers  p o i n t e d  o u t  th roughou t  t h e  t e s t imony  

t h a t  it was h e a r s a y  and t h e y  cou ld  n o t  c o n f r o n t  t h o s e  who p r e -  

pa red  t h e  r e p o r t s .  ( R .  2260, 2262) The p r o s e c u t i o n  a s s e r t e d  

t h a t  h e a r s a y  i s  a d m i s s i b l e  a t  t h e  p e n a l t y  phase.  The t r i a l  c o u r t  

ag reed  wi th  t h e  p r o s e c u t i o n  and al lowed t h e  e v i d e n c e  w i t h o u t  e v e r  

a n a l y z i n g  it a s  a  h e a r s a y  o r  c o n f r o n t a t i o n  c l a u s e  i s s u e .  ( R .  

2262-63) 

The i n t r o d u c t i o n  of  such u n r e l i a b l e  h e a r s a y  i n  a  c a p i t a l  

s e n t e n c i n g  p roceed ing  v i o l a t e d  Mr. Waterhouse ' s  r i g h t s  under t h e  

S i x t h ,  E i g h t h ,  and F o u r t e e n t h  Amendments t o  t h e  United S t a t e s  

C o n s t i t u t i o n ,  and S e c t i o n  921.141, F l o r i d a  S t a t u t e s .  The f a i l u r e  

o f  Mr. Waterhouse ' s  a p p e l l a t e  c o u n s e l  t o  r a i s e  t h i s  c l a i m  on 

d i r e c t  a p p e a l  r e q u i r e s  a  f i n d i n g  t h a t  t h e y  rendered  i n e f f e c t i v e  



a s s i s t a n c e  o f  c o u n s e l .  

The mos t  b a s i c  p r o t e c t i o n  i n  t h e  American c r i m i n a l  j u s t i c e  

s y s t e m  is  t h e  r i g h t  o f  c o n f r o n t a t i o n ,  c o n t a i n i n g  t h e  r i g h t  t o  

c r o s s  examine t h e  a d v e r s e  w i t n e s s e s ,  s e c u r e d  unde r  t h e  S i x t h  

Amendment, made a p p l i c a b l e  t o  t h e  s t a t e s  t h r o u g h  t h e  F o u r t e e n t h  

Amendment. P o i n t e r  v .  T e x a s ,  380 U.S. 400, 405 ( 1 9 6 5 ) .  P r o f e s s o r  

Wigmore d e s c r i b e d  c r o s s - e x a m i n a t i o n  a s  " t h e  g r e a t e s t  l e g a l  e n g i n e  

e v e r  i n v e n t e d  f o r  t h e  d i s c o v e r y  o f  t r u t h  . . . [ c l r o s s  examina- 

t i o n ,  n o t  t r i a l  by  j u r y ,  is t h e  g r e a t  and pe rmanen t  c o n t r i b u t i o n  

o f  t h e  Anglo-American s y s t e m  o f  law t o  improved methods  o f  t r i a l  

p r o c e d u r e . "  5  Wigmore E v i d e n c e  $1367 a t  32 (Chadborne  Rev. 

1 9 7 4 ) .  T h e r e  is no time when it is more c r u c i a l  t o  employ t h a t  

e n g i n e  t h a t  a t  t h e  p e n a l t y  p h a s e  o f  a  c a p i t a l  t r i a l .  

Because  " d e a t h  is  a  d i f f e r e n t  k i n d  o f  pun i shmen t  which may 

b e  imposed i n  t h i s  c o u n t r y " ,  G a r d n e r  v .  F l o r i d a ,  430 U.S. 349 ,  

357  ( 1 9 7 7 ) ,  " t h e r e  is a  c o r r e s p o n d i n g  d i f f e r e n c e  i n  t h e  need f o r  

r e l i a b i l i t y  i n  t h e  d e t e r m i n a t i o n  t h a t  d e a t h  is t h e  a p p r o p r i a t e  

pun i shmen t  i n  a  s p e c i f i c  c a s e . "  Woodson v.  Nor th  C a r o l i n a ,  428 

U.S. 280, 305 ( 1 9 7 6 ) .  T h i s  r i g h t  t o  c r o s s  examine ,  b e i n g  "one  o f  

t h e  s a f e q u a r d s  e s s e n t i a l  t o  a  f a i r  t r i a l " ,  Alvord  v .  U n i t e d  

S t a t e s ,  282 U.S. 687, 692 ( 1 9 3 1 ) ,  mus t  b e  j e a l o u s l y  p r o t e c t e d  a t  

c r i t i c a l  p r o c e e d i n g s  a g a i n s t  a  c r i m i n a l  a c c u s e d ,  o f  which t h e  

s e n t e n c i n g  p h a s e  o f  a  c a p i t a l  t r i a l  is  one .  P r o f f i t t  v .  Wain- 

w r i g h t ,  685 F.2d a t  1252. S e e  a l s o  Gardne r  v .  F l o r i d a ,  430 U.S. 

a t  358; Green  v .  G e o r g i a  422 U.S. 95 ( 1 9 7 9 )  ( d u e  p r o c e s s  p r o t e c -  

t i o n s  a p p l y  w i t h  e q u a l  f o r c e  t o  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g s ) .  

The t e s t i m o n y  o f  t h e  r e t i r e d  p o l i c e  o f f i c e r ,  Hawes, v i o l a t e d  

t h e s e  w e l l - e s t a b l i s h e d  c o n s t i t u t i o n a l  s t a n d a r d s  a s  w e l l  a s  t h e  

r u l e s  r e g a r d i n g  h e a r s a y .  The p r o p o n e n t  o f  t h e  q u e s t i o n e d  tes t i -  

mony mus t  f i r s t  e s t a b l i s h  t h e  d e c l a r a n t ' s  u n a v a i l a b i l i t y ,  t h r o u g h  

a  showing o f  a  good f a i t h  e f f o r t  t o  p r o d u c e  t h e  w i t n e s s .  0 h i o  v .  

R o b e r t s ,  448 U . S .  56, 65  ( 1 9 8 0 ) ;  B a r b e r  v .  Page ,  390 U.S. 719, 

724-5 ( 1 9 6 8 ) .  Only a f t e r  s u c h  a  showing h a s  been  made may t h e  

t e s t i m o n y  b e  i n t r o d u c e d ,  - i f  s u c h  t e s t i m o n y  b e a r s  s u f f i c i e n t  " i n -  

d i c i a  o f  r e l i a b i l i t y "  t o  j u s t i f y  i t s  u s e  w i t h o u t  b e i n g  s u b j e c t  t o  



t h e  r i g o r s  o f  c r o s s  examina t ion .  Ohio v. R o b e r t s ,  448 U.S. a t  

68. 

I n  t h e  c a s e  a t  b a r ,  t h e r e  was no showing by t h e  s t a t e  t h a t  

t h e  s o u r c e s  o f  t h e  h e a r s a y  i t  s o u g h t  t o  i n t r o d u c e  were u n a v a i l -  

a b l e .  N e i t h e r  d i d  t h e  h e a r s a y  t e s t i m o n y  of  O f f i c e r  Hawes bear  

t h e  " i n d i c i a  o f  r e l i a b i l i t y "  n e c e s s a r y  t o  comport w i t h  due  pro- 

c e s s .  None of  t h e  t e s t i m o n y  f e l l  w i t h i n  any of  t h e  " f i r m l y  

r o o t e d  h e a r s a y  e x c e p t i o n s n ,  from which r e l i a b i l i t y  can  be i n f e r -  

r ed .  Ohio v.  R o b e r t s ,  448 U.S. a t  67.  Nor d i d  it d i s p l a y  t h e  

" p a r t i c u l a r i z e d  g u a r a n t e e s  o f  t r u s t w o r t h i n e s s "  s u f f i c i e n t  t o  

overcome t h e  d a n g e r s  i n h e r e n t  i n  h e a r s a y .  - Id .  

For example, most o f  O f f i c e r  Hawes' d e s c r i p t i o n  o f  t h e  

c o n d i t i o n  of  t h e  body came d i r e c t l y  from t h e  a u t o p s y  r e p o r t .  ( R .  

186-191; 2259-62) The t r i a l  c o u r t  a l lowed t h i s  t e s t i m o n y  and 

a d m i t t e d  t h e  a u t o p s y  r e p o r t  i t s e l f  over  o b j e c t i o n  o f  d e f e n s e  

c o u n s e l .  O f f i c e r  Hawesl t e s t i m o n y  r e g a r d i n g  t h e  r e p o r t  s u f f e r e d  

from many of t h e  problems which t h e  h e a r s a y  r u l e s  i n t e n d e d  t o  

p r e v e n t .  He had no p e r s o n a l  knowledge abou t  t h e  a u t o p s y  o r  t h e  

r e p o r t .  ( R .  186)  H e  i d e n t i f i e d  it o n l y  by r e a d i n g  t h e  c a p t i o n .  

H e  had s imply  no u n d e r s t a n d i n g  o f  t h e  t e rmino logy  used i n  t h e  

r e p o r t  -- indeed ,  he could  n o t  even pronounce many of t h e  words. 

( R .  2261) The a u t o p s y  r e p o r t ,  l i k e  a l l  such r e p o r t s ,  c o n s i s t e d  

of  a  d o c t o r l s  c o n c l u s i o n s  based on h i s  o b s e r v a t i o n s  d u r i n g  t h e  

au topsy .  O f f i c e r  Hawes cou ld  n o t  be cross-examined a s  t o  t h o s e  

c o n c l u s i o n s .  

S i m i l a r l y ,  O f f i c e r  Hawes was p e r m i t t e d  t o  t e s t i f y  r e g a r d i n g  

t h e  f i n g e r p r i n t  and s e r o l o g y  f i n d i n g s  of  t h e  p o l i c e  l a b o r a t o r y ,  

a g a i n ,  having no f i r s t  hand knowledge. In  t h e s e  i n s t a n c e s ,  t h e  

r e p o r t s  upon which t h i s  t e s t imony  was l i k e l y  based were n o t  even 

o f f e r e d  by t h e  s t a t e .  A s  w i t h  t h e  a u t o p s y  r e p o r t ,  O f f i c e r  Hawesl 

cou ld  n o t  be  cross-examined a s  t o  t h e  c o n c l u s i o n s  o f  t h e  c r ime  



l a b o r a t o r y  t e c h n i c i a n s .  5 

F i n a l l y ,  O f f i c e r  Hawes t e s t i f i e d  t h a t  Mr. Waterhouse  c o n f e s s e d ,  

and r e l a y e d  t h e  s u b s t a n c e  o f  t h a t  c o n f e s s i o n ,  y e t  a g a i n ,  he  had 

no p e r s o n a l  knowledge of  t h e  t a k i n g  o f  t h a t  c o n f e s s i o n ,  By 

i n t r o d u c i n g  e v i d e n c e  o f  t h e  c o n f e s s i o n  t h r o u g h  a  w i t n e s s  who had 

no f a m i l i a r i t y  w i t h  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  c o n f e s s i o n ,  

d e f e n s e  c o u n s e l  had no o p p o r t u n i t y  t o  tes t  i t s  r e l i a b i l i t y .  

I n  t h e  p o s t - c o n v i c t i o n  p r o c e e d i n g s  below,  c o u n s e l  f o r  Mr. 

Waterhouse  i n t r o d u c e d  Defense  E x h i b i t  3 ,  "Minutes  o f  H u n t l e y  

H e a r i n g , "  November 1 4  and 1 5 ,  1 9 6 6 , ~  which r e v e a l s  t h a t  t h e r e  

was i n  f a c t  s u b s t a n t i a l  r e a s o n  t o  d o u b t  t h e  r e l i a b i l i t y  o f  t h e  

c o n f e s s i o n ,  Not  h a v i n g  been p r e s e n t  d u r i n g  t h e  i n t e r -  

r o g a t i o n  nor  t h e  s i g n i n g  o f  t h e  s t a t e m e n t ,  O f f i c e r  Hawes was 

unaware o f  s i g n i f i c a n t  f a c t s  s u r r o u n d i n g  t h e  c o n f e s s i o n  which 

would have  been i m p o r t a n t  t o  t h e  j u r y  i n  d e t e r m i n i n g  i t s  r e l i a b i l i t y ,  

5 .  O f f i c e r  Hawes' t e s t i m o n y  t h a t  " t h e  b lood  t y p e  was h i s  
t y p e n  u n d o u b t e d l y  impres sed  t h e  j u r y  a s  a n  i m p o r t a n t  p i e c e  o f  
e v i d e n c e  a g a i n s t  Mr, Waterhouse .  However, s u c h  a  b a l d  c o n c l u s i o n  
c r i e s  o u t  f o r  c r o s s - e x a m i n a t i o n .  I f  he  was r e f e r r i n g  t o  t h e  
i n t e r n a t i o n a l  b lood  g r o u p i n g s ,  t h e  j u r y  s h o u l d  have  known t h a t  
"ABO t y p i n g  by  i t s e l f  h a s  l i t t l e  e v i d e n t i a r y  v a l u e  i n  c r i m i n a l  
c a s e s , "  J o n a k a i t ,  R,, W i l l  Blood T e l l ? ,  31 Emory Law J o u r n a l  833  
( 1 9 8 2 ) .   his is  due  t o  t h e  number o f  p e o p l e  who f a l l  i n t o  e a c h  
o f  t h e  b lood  t y p e s  -- " . . . s u c h  t e s t i n g - d o e s  n o t  s u f f i c i e n t l y  
na r row t h e  c l a s s  o f  p e r s o n s  who c o u l d  be  s u s p e c t s . "  - I d . ,  n o t e  
30,  See  a l s o  P e o p l e  v.  Robinson ,  265 N.E,2d 543 ( N , Y .  1 9 7 0 ) .  

I f ,  on  t h e  o t h e r  hand,  O f f i c e r  Hawes was r e f e r r i n g  t o  a  
match  between t h e  many o t h e r  g e n e t i c  m a r k e r s  found i n  b l o o d ,  t h e  
s t a t e m e n t  may a l s o  h a v e  been  u n r e l i a b l e ,  b u t  f o r  d i f f e r e n t  r e a -  
s o n s ,  Whi le  t h e  p r e s e n c e  o f  g e n e t i c  m a r k e r s  may nar row t h e  c l a s s  
o f  e l i g i b l e  p e r s o n s  t o  a  number s m a l l  enough t o  have  p r o b a t i v e  
v a l u e ,  t h e r e  a r e  s e r i o u s  q u e s t i o n s  a b o u t  t h e  r e l i a b i l i t y  o f  t h e  
methods used  f o r  i d e n t i f y i n g  s u c h  m a r k e r s ,  S e e  q e n e r a l l y ,  Jona-  
k a i t ,  R . ,  W i l l  Blood T e l l ? ,  s u p r a .  S e e  a l s o  P e o p l e  v ,  Young, 391 
N.W,2d 270 (Mich, 1 9 8 6 )  ( e l e c t r o p h o r e s i s  r e j e c t e d  a s  r e l i a b l e  
method f o r  e v i d e n t i a r y  t e s t i n g  o f  d r i e d  b lood  s t a i n s ) ;  P e o p l e  v ,  
Brown, 709 F.2d 440 ( 9 t h  C i r ,  1 9 8 5 )  ( e n  b a n c ) ,  However, t h e r e  
was no o p p o r t u n i t y  f o r  c r o s s  e x a m i n a t i o n ,  s i n c e  t h e  s o u r c e  o f  
t h e  s e r o l o g i c a l  f i n d i n g s  was n o t  p r e s e n t .  The S t a t e  was a b l e  t o  
p u t  b e f o r e  t h e  j u r y  c o n c l u s i o n s  which c o u l d  n o t  b e  t e s t e d .  

6 .  R e f e r e n c e  from t h e  t r a n s c r i p t  o f  t h i s  h e a r i n g  w i l l  b e  c i t e d  
" ( N , Y , R .  - ) ." 

7 ,  A s t a t e m e n t  p r e p a r e d  by  p o l i c e  o f f i c e r s  ( N . Y , R ,  3 0 )  was 
s i g n e d  by Mr. Waterhouse  o n l y  a f t e r  h e ,  ( N . Y , R ,  3 1 )  1 9  y e a r s  o l d  
and o b v i o u s l y  i n t o x i c a t e d , ( ~ . Y , R .  1 4 5 )  was i n t e r r o g a t e d  from 2  
A.M. t o  6  A.M. (N .Y .R ,  1 5 7 ) .  During t h i s  t i m e ,  he  was t h r e a t e n e d  
w i t h  b o d i l y  harm ( N . Y . R ,  113 ,  115 ,  1 2 1 ,  1 4 8 ) ,  d e n i e d  a c c e s s  t o  a  
l awyer  (N.Y.R.  145 ,  1 5 1 )  and t o  h i s  f a m i l y  (N.Y.R ,  110-112) ,  
i n c l u d i n g  t h e  f a m i l y  f r i e n d  who had accompanied him t o  t h e  p o l i c e  
s t a t i o n  (N.Y.R.  1 1 2 ) ,  and was f o r c e d  t o  s t r i p  naked and s i t  on  a  
m e t a l  c h a i r  d u r i n g  h o u r s  o f  i n t e r r o g a t i o n  ( N , Y , R ,  118-119) .  



Because  t h e  s u b s t a n c e  o f  O f f i c e r  Hawes' t e s t i m o n y  d i d  n o t  

b e a r  a n y  " i n d i c i a  o f  r e l i a b i l i t y , "  n o r  c o u l d  i t  be  " e f f e c t i v e l y  

c ross -examined  by [ d e f e n s e  counse l . ] ,  [ i t ]  c a r r i e s  no a s s u r a n c e  o f  

r e l i a b i l i t y  wha teve r . "  Smi th  v .  Este l le ,  602 F.2d 694 ,  701 ( 5 t h  

C i r .  1 9 7 9 ) ,  a f f i r m e d ,  451 U.S. 454 ( 1 9 8 1 ) .  

The i s s u e  h e r e  i s  i d e n t i c a l  t o  P r o f f i t t  v .  Wa inwr igh t ,  685  

F.2d 1227  ( 1 1 t h  C i r .  1 9 8 2 ) ,  m o d i f i e d  on  r e h e a r i n g ,  706 F.2d 311 ,  

cer t .  d e n i e d ,  464 U.S. 1002 ( 1 9 8 3 ) .  I n  P r o f f i t t ,  t h e  s t a t e  

i n t r o d u c e d  a  p s y c h i a t r i c  r e p o r t  a t  t h e  s e n t e n c i n g  p h a s e  w i t h o u t  

c a l l i n g  i t s  a u t h o r .  A s  a  r e s u l t ,  t h e  o p i n i o n s  and c o n c l u s i o n s  

were n o t  s u b j e c t  t o  c r o s s - e x a m i n a t i o n .  The C o u r t  o f  Appea l s  f o r  

t h e  E l e v e n t h  C i r c u i t  h e l d  t h a t  t h i s  c o n s t i t u t e d  c o n s t i t u t i o n a l  

e r r o r  r e q u i r i n g  a  new s e n t e n c i n g  t r i a l .  

A f t e r  e x p l a i n i n g  t h e  i m p o r t a n c e  o f  c r o s s  e x a m i n a t i o n  t o  t h e  

f a i r n e s s  and  i n t e g r i t y  o f  t h e  t r i a l  p r o c e d u r e ,  t h e  c o u r t  r e l a t e d  

i t  t o  t h e  a r e a  o f  e x p e r t  t e s t i m o n y :  

Where e x p e r t  w i t n e s s e s  a r e  employed ,  c r o s s -  
e x a m i n a t i o n  i s  e v e n  more c r u c i a l  t o  e n s u r i n g  
a c c u r a t e  f a c t - f i n d i n g .  S i n c e ,  a s  i n  t h i s  c a s e  . . . i n f o r m a t i o n  s u b m i t t e d  by  a n  e x p e r t  
w i t n e s s  g e n e r a l l y  c o n s i s t s  o f  o p i n i o n s ,  c r o s s  
e x a m i n a t i o n  i s  n e c e s s a r y  n o t  o n l y  t o  t e s t  t h e  
w i t n e s s ' s  knowledge and competence  i n  t h e  
f i e l d  t o  which h i s  t e s t i m o n y  r e l a t e s  b u t  a l s o  
t o  e l i c i t  f a c t s  on which  he  r e l i e d  i n  fo rming  
h i s  o p i n i o n s .  

T h i s  C o u r t  h a s  l i k e w i s e  r e v e r s e d  d e a t h  s e n t e n c e s  where  t h e  

s o u r c e  o f  t h e  h e a r s a y  h a s  b e e n  u n a v a i l a b l e  f o r  c r o s s  e x a m i n a t i o n .  

For example ,  i n  Eng le  v .  S t a t e ,  438 So.2d 803  ( F l a .  1 9 8 3 ) ,  t h i s  

C o u r t  g r a n t e d  r e l i e f  t o  t h e  d e f e n d a n t  b e c a u s e  t h e  s e n t e n c i n g  

j u d g e  c o n s i d e r e d  a  s t a t e m e n t  made by a  n o n - t e s t i f y i n g  co-defen- 

d a n t ,  v i o l a t i n g  t h e  d e f e n d a n t ' s  r i g h t  t o  c o n f r o n t a t i o n  and c r o s s  

e x a m i n a t i o n .  

A s i m i l a r  r e s u l t  o b t a i n e d  i n  Gardne r  v .  S t a t e ,  480 So.21 91  

( F l a .  1 9 8 5 ) ,  where  a  p o l i c e  o f f i c e r  t e s t i f i e d  t o  i n c r i m i n a t i n g  

s t a t e m e n t s  made by t h e  c o - d e f e n d a n t .  "Eng le  a p p l i e s  w i t h  e q u a l  

f o r c e  h e r e ,  where  t h e  j u r y  c o n s i d e r e d  s i m i l a r  i n a d m i s s i b l e  and 



p r e j u d i c i a l  e v i d e n c e  b e f o r e  recommending t h e  d e a t h  p e n a l t y . "  

I d . ,  a t  94. 8  - 
The p r o s e c u t i o n  c h o s e  t o  r e t r y  Mr. W a t e r h o u s e ' s  p r i o r  homi- 

c i d e  case a t  t h e  s e n t e n c i n g  p h a s e  o f  h i s  t r i a l  i n  o r d e r  t o  p u t  a s  

many p r e j u d i c i a l  d e t a i l s  b e f o r e  t h e  j u r y  a s  p o s s i b l e .  Of c o u r s e ,  

t h e  p r o s e c u t i o n  i s  a l l o w e d  t o  d o  t h i s  unde r  F l o r i d a  l aw.  Bu t  

when i t  e lec ts  t o  d o  t h i s ,  t h e  S t a t e ' s  e v i d e n c e  mus t  be s u b j e c t  

t o  t h e  same t e s t i n g  and s c r u t i n y  a s  a n y  o t h e r  e v i d e n c e  t h e  S t a t e  

seeks t o  o f f e r  i n  s u p p o r t  o f  impos ing  t h e  d e a t h  p e n a l t y .  Here 

t h e  S t a t e  s i m p l y  d i d  n o t  e v e n  a t t e m p t  t o  f o l l o w  t h e  r u l e s  o f  

e v i d e n c e  o r  comply w i t h  t h e  r e q u i r e m e n t  o f  t h e  c o n f r o n t a t i o n  

c l a u s e  and t h e  E i g h t h  Amendment. 

I n s t e a d ,  it c o n v i n c e d  t h e  t r i a l  c o u r t  t h a t  t h o s e  r u l e s  d i d  

n o t  a p p l y  t o  i t s  e f f o r t s  t o  s e n t e n c e  R o b e r t  Wa te rhouse  t o  d e a t h .  

I t  t h e n  p u t  b e f o r e  t h e  j u r y  b a l d  c o n c l u s i o n s  which  were e x t r e m e l y  

p r e j u d i c i a l ,  b u t  c o u l d  n o t  be c r o s s - e x a m i n e d  o r  t e s t e d  i n  a n y  

way. The j u r y  c o u l d  n o t  j u d g e  t h e  demeanor  o f  t h e  a b s e n t  w i t n e s -  

ses o r  h e a r  t h e  f a c t s  u n d e r l y i n g  t h e  c o n c l u s i o n s .  Thus ,  t h e  

s t a t e  was able  t o  p r o v i d e  t h e  j u r y  w i t h  a  c o m p l e t e l y  o n e - s i d e d  

v e r s i o n  o f  e v e n t s .  

A s  d e m o n s t r a t e d  h e r e i n ,  t h e r e  is no  s u p p o r t  f o r  t h e  s u s p e n -  

s i o n  o f  t h e  laws and  c o n s t i t u t i o n  o b t a i n e d  b y  t h e  p r o s e c u t i o n  a t  

t h e  s e n t e n c i n g  p h a s e  o f  Mr. W a t e r h o u s e ' s  t r i a l .  I f  t h e  S t a t e  is 

g o i n g  i n t o  t h e  d e t a i l s  o f  o t h e r  crimes, it m u s t  d o  it f a i r l y  

w i t h i n  t h e  c o n s t i t u t i o n  and laws o f  t h i s  c o u n t r y  a n d  s t a t e .  I t  

d i d  n o t  d o  t h a t  a t  Mr. W a t e r h o u s e ' s  t r i a l .  

T h i s  i s s u e  l e a p s  o u t  a t  t h e  r e a d e r  upon e v e n  t h e  mos t  c a s u a l  

r e v i e w  o f  t h e  t r a n s c r i p t  o f  t h e  s e n t e n c i n g  h e a r i n g .  J u s t  a s  t h e  

e v i d e n c e  a b o u t  Mr. W a t e r h o u s e ' s  s e x u a l  p r o p e n s i t i e s  d o m i n a t e d  t h e  

g u i l t - i n n o c e n c e  p h a s e ,  t h e  t e s t i m o n y  o f  Officer Hawes -- t h e  o n l y  

8 .  I n  a  n o n - c a p i t a l  s e t t i n g ,  s imi lar  f a c t s  r e q u i r e d  r e v e r s a l  i n  
t h e  case o f  C r o s s  v .  S t a t e ,  378 So.2d 1 1 4  (DCA 5, 1 9 8 0 ) ,  whe re  
t e s t i m o n y  f rom a n  a s s i s t a n t  s t a t e  a t t o r n e y  r e g a r d i n g  h i s  phone  
c o n v e r s a t i o n s  w i t h  d o c t o r s  a t  t h e  h o s i t a l -  whe re  d e f e n d a n t -  had 
b e e n  a p a t i e n t  a s  w e l l  a s  a  t e l e g r a m  f rom t h e  d i r e c t o r  and a  
h o s p i t a l i z a t i o n  summary were a d m i t t e d  a t  t h e  s e n t e n c i n g  h e a r i n g .  
The D i s t r i c t  C o u r t  o f  Appeal  h e l d  t h a t  t h e  a d m i s s i o n  o f  s u c h  
h e a r s a y  e v i d e n c e  was e r r o r .  



p r o s e c u t i o n  w i t n e s s  a t  t h e  p e n a l t y  p h a s e  -- c o m p l e t e l y  domina t ed  

t h e  s e n t e n c i n g  h e a r i n g .  D e f e n s e  c o u n s e l  were  o b v i o u s l y  a s t o u n d e d  

t h a t  t h e  p r o s e c u t i o n  would s e e k  t o  e l i c i t  and t h e  c o u r t  a g r e e  t o  

a l l o w  t h e  abundance  o f  h e a r s a y  t e s t i m o n y  t h a t  came i n .  

The f a i l u r e  o f  a p p e l l a t e  c o u n s e l  t o  r a i s e  t h i s  c l a i m  o f  

r e v e r s i b l e  e r r o r  f o r  c o n s i d e r a t i o n  b y  t h i s  C o u r t  on  d i r e c t  a p p e a l  

c o n s t i t u t e d  i n e f f e c t i v e  a s s i s t a n c e  o f  a p p e l l a t e  c o u n s e l  and un- 

d e r m i n e s  c o n f i d e n c e  i n  t h e  outcome o f  t h e  a p p e l l a t e  p r o c e s s .  

J o h n s o n  v .  Wa inwr igh t ,  463 So.2d 207,  211 ( F l a .  1 9 8 5 ) ;  Wi l son  v .  

Wa inwr iqh t ,  474 So.2d 1162 ,  1163 ( F l a .  1 9 8 5 ) .  A c c o r d i n g l y ,  t h e  

w r i t  s h o u l d  i s s u e .  

C. MR. WATERHOUSE WAS D E N I E D  EFFECTIVE ASSISTANCE 
OF COUNSEL ON APPEAL WHEN HIS APPELLATE COUNSEL 
FAILED TO RAISE THE ISSUE OF J U R Y  MISCONDUCT. 

The U n i t e d  S t a t e s  C o n s t i t u t i o n  and F l o r i d a  l aw  b o t h  r e q u i r e  

t h a t  t h e  j u r y  b a s e  i t s  d e l i b e r a t i o n s  s o l e l y  on t h e  e v i d e n c e  

p r o p e r l y  a d m i t t e d  a t  t r i a l  and t h e  l aw  a s  c h a r g e d  by t h e  t r i a l  

c o u r t .  When, a s  i n  t h i s  c a s e ,  t h e  j u r y  c o n s i d e r s  m a t e r i a l s  which 

o r i g i n a t e d  f rom o u t s i d e  t h e s e  two s o u r c e s ,  w i t h o u t  t h e  knowledge 

and c o n s e n t  o f  c o u n s e l ,  t h e  S i x t h ,  E i g h t h  and  F o u r t e e n t h  9mend- 

m e n t s  and t h e  l aw  o f  t h i s  S t a t e  a r e  v i o l a t e d .  

By f a i l i n g  t o  r a i s e  a n  i s s u e  o f  j u r y  m i s c o n d u c t  on d i r e c t  

a p p e a l  t o  t h i s  C o u r t ,  Mr. W a t e r h o u s e ' s  a p p e l l a t e  l a w y e r  r e n d e r e d  

s u b s t a n d a r d  pe r fo rmance .  S i n c e  t h e  j u r y  m i s c o n d u c t ,  i f  r a i s e d  t o  

t h i s  C o u r t  i n  a  t i m e l y  f a s h i o n ,  would l i k e l y  h a v e  r e s u l t e d  i n  

r e v e r s a l  , Mr. Wate rhouse  ' s a p p e l l a t e  c o u n s e l  r e n d e r e d  i n e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l  on  a p p e a l .  

I n  t h i s  c a s e ,  j u s t  b e f o r e  c l o s i n g  a r g u m e n t s  i n  t h e  g u i l t -  

i n n o c e n c e  p h a s e ,  t h e  t r i a l  c o u r t  a d v i s e d  a l l  t r i a l  c o u n s e l  t h a t  a  

b a i l i f f  had r e p o r t e d  t h a t  t h e  j u r o r s  had e a c h  r e a d  a  pamph le t  

b r o u g h t  by o n e  o f  them t o  t h e  c o u r t h o u s e .  The b a i l i f f  s t a t e d  t o  

t h e  c o u r t  and  c o u n s e l  : 

Some j u r o r  found  o u t  t h a t  h e  was g o i n g  t o  be 
a  j u r o r  and h e  s e n t  away f o r  it . . . I g u e s s  
it was No. 9  j u r o r  . . . h e  handed m e  t h i s  
book and a s k e d  m e  why t h i s  c o u n t y  d i d n ' t  g i v e  
o u t  p a m p h l e t s  l i k e  t h a t  l i t t l e  book,  how 
i n t e r e s t i n g  it was and how it had h e l p e d  them 



and he l e t  a l l  t h e  j u r o r s  i n  t h e  room read it ,  
and t h e y  a l l  en joyed r e a d i n g  it . . . 

R. 2047. Mr. Waterhouse ' s  t r i a l  c o u n s e l  o b j e c t e d .  R. 2048. 

The b o o k l e t  d e f i n e d  terms and l e g a l  p r o c e d u r e s ,  which shou ld  

have  come s o l e l y  from t h e  judge. See ,  e .g . ,  G r i s s i n g e r  v.  G r i f -  

f i n ,  186 So.2d 58, 59 ( F l a .  1 9 6 6 ) ,  c i t i n g  Smith v. S t a t e ,  95 - 
So.2d 525 ( F l a . 1 9 5 7 ) .  

I n  c a s e s  where e x t r a n e o u s  m a t e r i a l s  have found t h e i r  way 

i n t o  t h e  j u r y  d e l i b e r a t i o n  room, a p p e l l a t e  c o u r t s  have d i s c u s s e d  

s e v e r a l  c o n c e r n s  r e l e v a n t  h e r e .  One is  t h e  obvious  S i x t h  Arnend- 

ment i s s u e  r a i s e d  where t h e  j u r y  d e l i b e r a t e s  upon ev idence  which 

t h e  d e f e n d a n t  was g i v e n  no o p p o r t u n i t y  t o  c o n f r o n t ,  t h u s  denying 

h i s  r i g h t s  t o  e f f e c t i v e  a s s i s t a n c e  of  c o u n s e l  and t o  c o n f r o n t  and 

c r o s s  examine t h e  ev idence  a g a i n s t  him. See ,  e .g . ,  P a r k e r  v .  - 
Gladden, 385 U.S. 363 ( 1 9 6 6 ) .  Another is t h e  S i x t h  Amendment 

r equ i rement  t h a t  t h e  d e f e n d a n t  be p r e s e n t  f o r  a l l  p r o c e e d i n g s  i n  

t h e  c a u s e  a g a i n s t  him once t h e  i n d i c t m e n t  i s s u e s .  - See,  e .g . ,  

Rogers  v .  Uni ted  S t a t e s ,  422 U.S. 35 ( 1 9 7 5 ) ;  Diaz  v .  Uni ted  

S t a t e s ,  223 U.S. 442, 455 ( 1 9 1 2 ) ;  P r o f f i t  v.  Wainwright ,  685 F.2d 

a t  1257.  ina ally, i t  is  w e l l  s e t t l e d  t h a t  t h e  j u r y  i s  t o  c o n s i -  

d e r  o n l y  t h e  law a s  g i v e n  t o  them by t h e  t r i a l  judge i n  open 

c o u r t .  A s  noted  by t h i s  C o u r t ,  

[The j u r y ]  must g e t  t h e i r  i n s t r u c t i o n s  a s  t o  
t h e  law o f  t h e  c a s e  from t h e  c o u r t  and n o t  
from t h e i r  own p e r u s a l  of  t h e  books. 

Johnson v. S t a t e ,  9  So. 208, 213 (1891) .  S e e  a l s o  Yanes v .  

S t a t e ,  418 So.2d 1247 (Fla.App. 1982) .  S l i n s k y  v .  S t a t e ,  232 

So.2d 451 ( F l a .  1 9 7 0 ) ;  F l o r i d a  Rules  o f  Cr imina l  Procedure ,  

3.400,' 5 914.01; Marino v. Vasguez, 812 F.2d 499 ( 9 t h  C i r .  

1 9 8 7 ) .  

The j u r y ' s  c o n s i d e r a t i o n  of  t h e  b o o k l e t  i n  t h e  i n s t a n t  c a s e  

r a i s e s  a l l  o f  t h e s e  concerns .  One o f  t h e  j u r o r s  a p p a r e n t l y  

o b t a i n e d  t h e  b o o k l e t  on h i s  own and s h a r e d  i t  w i t h  t h e  o t h e r s .  

9. Rule 3.400 of t h e  F l o r i d a  Rules  o f  Cr iminal  P rocedure  
s t a t e s  t h a t  t h e  j u r y  may t a k e  wi th  them i n t o  t h e  j u r y  room: " ( a )  
a  copy o f  t h e  c h a r g e s  a g a i n s t  t h e  d e f e n d a n t ;  ( b )  form of v e r d i c t  
approved by t h e  c o u r t ,  a f t e r  f i r s t  be ing  submi t t ed  t o  c o u n s e l ;  
( c )  any i n s t r u c t i o n s  g i v e n ;  . . . ( d )  a l l  t h i n g s  r e c e i v e d  i n t o  
ev idence  . . . ." 



T h e r e  was no o p p o r t u n i t y  f o r  Mr. Wate rhouse  o r  h i s  c o u n s e l  t o  be  

h e a r d  on  whe the r  t h e  j u r y  s h o u l d  be  p e r m i t t e d  t o  c o n s i d e r  i t s  

c o n t e n t s .  lo Even had t h e  i n f o r m a t i o n  i n  t h e  b o o k l e t  been com- 

p l e t e l y  a c c u r a t e ,  t h a t  t h e  j u r o r s  c o n s i d e r e d  i t  a t  a l l  c o n s t i -  

t u t e d  e r r o r .  S e e ,  e . g . ,  H o l z a p f e l  v .  S t a t e ,  120 So.2d 1 9 5  --  
(Fla .App.  1 9 6 0 ) .  I n  t h i s  c a s e ,  however ,  t h e  i n f o r m a t i o n  i n  t h e  

b o o k l e t  m i s l e d  t h e  j u r o r s  w i t h  r e s p e c t  t o  s e v e r a l  c r i t i c a l  p r i n -  

c i p l e s  o f  c r i m i n a l  p r o c e s s ,  j e o p a r d i z i n g  Mr. W a t e r h o u s e ' s  r i g h t  

t o  a  f a i r  t r i a l  by an  i m p a r t i a l  j u r y .  

The b o o k l e t ,  which was made a  p a r t  o f  t h e  r e c o r d  by t h e  

t r i a l  c o u r t  and  is  appended  t o  t h i s  p e t i t i o n ,  i n fo rmed  t h e  j u r y  

t h a t  t h e  e x i s t e n c e  o f  t h e  i n d i c t m e n t  i n d i c a t e d  t h a t  h e r e  was a  

f i f t y - f i f t y  c h a n c e  o f  Mr. W a t e r h o u s e ' s  g u i l t .  

A l l  t h a t  [ t h e  i n d i c t m e n t ]  d o e s  mean is t h a t  
some p e r s o n s  i n  t h e  government  f e e l  t h e y  have  
good r e a s o n  t o  t h i n k  t h a t  i t  is  p o s s i b l e  h e  
h a s  commit ted  a  crime, and p e r h a p s  t h e y  a r e  
r i g h t .  But  e q u a l l y  p e r h a p s  t h e y  m i g h t  b e  
wrong . . . 

.JURY DUTY, a t  19.  T h i s ,  o f  c o u r s e ,  was e r r o n e o u s .  I t  is e r r o r  

o f  c o n s t i t u t i o n a l  p r o p o r t i o n s  f o r  anyone  t o  i n t i m a t e  t h a t  t h e  

i n d i c t m e n t  i s  an  i n d i c a t i o n  o f  g u i l t ,  and i n  t h a t  e v e n t ,  a  c o u r t  

is under  a n  o b l i g a t i o n  t o  i m m e d i a t e l y  c o r r e c t  s u c h  a n  i n t i m a t i o n ,  

e v e n  a b s e n t  an  o b j e c t i o n .  u n i t e d  S t a t e s  v .  Cummings, 468 F.2d 

274 ( 9 t h  C i r .  1 9 7 2 ) ;  S e e  a l s o  Kerr v.  C i t y  o f  Ch icaqo ,  424 F.2d 

1134  ( 7 t h  C i r . )  ce r t .  d e n i e d ,  400 U.S. 833 ( 1 9 7 0 )  ( e r r o r  t o  

r e f u s e  i n s t r u c t i o n  t h a t  i n d i c t m e n t  is  no e v i d e n c e  o f  g u i l t ) ;  

u n i t e d  S t a t e s  v .  Rake r ,  418 F.2d 851  ( 6 t h  C i r .  1 9 7 0 )  ( i n s t r u c -  

t i o n  t h a t  i n d i c t m e n t  is  no i n d i c a t i o n  o f  g u i l t  mus t  b e  g i v e n  i f  

r e q u e s t e d ) ;  U n i t e d  S t a t e s  v .  S t o b l e ,  431 F.2d 1273  ( 6 t h  C i r .  

1 9 7 0 )  ( p r o p e r  c a u t i o n  on  meaning o f  i n d i c t m e n t  s h o u l d  b e  g i v e n ) .  

Even w o r s e ,  p e r h a p s ,  was t h e  c l e a r  s h i f t i n g  o f  t h e  bu rden  o f  

p r o o f  o f  r e a s o n a b l e  d o u b t  t o  t h e  d e f e n s e :  

The d e f e n s e  d o e s  n o t  h a v e  t o  p r o v e  i n n o c e n c e .  
The d e f e n s e  o n l y  h a s  t o  c r e a t e  a  r e a s o n a b l e  
d o u b t  o f  g u i l t  i n  your  mind. 

1 0 .  Upon l e a r n i n g  o f  t h e  b o o k l e t  and t h a t  t h e  j u r o r s  had a l l  r e a d  
i t ,  d e f e n s e  c o u n s e l  i m m e d i a t e l y  o b j e c t e d .  R. 2045 



J U R Y  DUTY,  a t  19 .  Such a  s t a t e m e n t  t o  t h e  j u r y  v i o l a t e s  t h e  due  

p r o c e s s  c l a u s e  by r e l i e v i n g  t h e  s t a t e  o f  i t s  d u t y  o f  p r o v i n g  

g u i l t  beyond a  r e a s o n a b l e  d o u b t .  Sands t rom v .  Montana,  442 U.S. 

( 1 9 7 9 ) ;  F r a n c i s  v .  F r a n k l i n ,  U.S. f - 

The b o o k l e t  i n fo rmed  t h e  j u r y  o f  p e r e m p t o r y  and c a u s e  c h a l -  

l e n g e s ,  a b o u t  which t h e  j u r y  s h o u l d  n o t  b e  i n s t r u c t e d .  J U R Y  

DUTY,  a t  20. The b o o k l e t  m i s - i n s t r u c t e d  t h e  j u r y  by e n c o u r a g i n g  

them t o  s u s p e c t  Mr. W a t e r h o u s e ' s  l a w y e r s  o f  m i s l e a d i n g  them, and 

i g n o r e  t h e  d e f e n s e  o f f e r e d :  

The l a w y e r s  a r e  a p p e a l i n g  f o r  t h e i r  r e s p e c -  
t i v e  c a u s e s .  They a r e  n o t  sworn  t o  t e l l  t h e  
t r u t h ,  which  means t h e y  a r e  f ree  t o  s a y  any-  
t h i n q  t h e y  w i s h ,  t o  i n t r o d u c e  any  m i s l e a d i n g  
a rgumen t  t h e y  choose .  

I d .  T h i s  s t a t e m e n t  i s  f a l l a c i o u s ,  s i n c e  any  l awyer  who d i d  n o t  - 
t e l l  t h e  t r u t h  i n  t h e  c o u r t r o o m  would be  s u b j e c t  t o  d i s c i p l i n a r y  

p r o c e e d i n g s .  FLA. CODE OF PROFESSIONAL RESPONSIBILITY, D.R. S 7- 

F u r t h e r ,  c o n t r a r y  t o  t h e  l aw ,  t h e  j u r y  b o o k l e t  t o l d  t h e  j u r y  

t h a t  t h e y  had un t r ammel l ed  power t o  c o n v i c t  o r  s e n t e n c e  t o  d e a t h  

r e g a r d l e s s  o f  t h e  j u d g e ' s  i n s t r u c t i o n s :  

The power o f  t h e  j u r y  t o  d e t e r m i n e  i t s  v e r -  
d i c t  f r e e  and  untrammeled is  supreme . . . 
[n]  o  c o u r t  c a n  d i c t a t e  a  v e r d i c t .  

J u r y  Book, a t  11. 

The c o u r t  w i l l  i n s t r u c t  you t h a t  no m a t t e r  
how you f e e l  a b o u t  t h e  l aw  you mus t  obey  i t  a s  
w r i t t e n .  O f f i c i a l l y  t h e  i u d g e  i n t e r p r e t s  t h e  
l aw  t o  you,  and t h e  j u r y  p a s s e s  o n l y  on t h e  
f a c t s .  T h i s  i s  what  j u d g e s  h a v e  been  d o i n g  
f o r  c e n t u r i e s ,  b u t  f o r  a s  many c e n t u r i e s  t h e  
j u r y  h a s  s t e p p e d  beyond i t s  o f f i c i a l  bounda- 
r ies .  J u r o r s  h a v e  u n d e r s t o o d  t h e  e v i d e n c e ,  
b u t  b r i n g  i n  v e r d i c t s  c o n t r a r y  t o  t h e  e v i -  
d e n c e ;  t h e y  h a v e  been  t o l d  what  t h e  l a w  is  and  
t h e y  h a v e  d e f i e d  t h a t  law.  

I d .  a t  29. 
7 

Whi le  j u r o r s  h a v e  a  " p r e r o g a t i v e  o f  mercy ,"  e s p e c i a l l y  i n  a  

c a p i t a l  c a s e ,  S p i v e y  v .  Z a n t ,  661 F. 2d 464 ( 5 t h  C i r .  1981 ) 

( o p t i o n  t o  recommend a g a i n s t  d e a t h "  mus t  b e  c l e a r l y  e x p l a i n e d  t o  

t h e  j u r y ) ;  C h e n a u l t  v. Stynchcombe,  581 F.2d 444 ,  448 ( 5 t h  C i r .  

1 9 8 2 ) ;  Goodwin v. Balkcorn, 684 F.2d 794 ( 1 1 t h  C i r .  1 9 8 2 ) ,  i t  i s  



c l e a r l y  u n c o n s t i t u t i o n a l  f o r  t h e  j u r y  t o  i g n o r e  t h e  l a w  when 

d e l i b e r a t i n g .  

The s i t u a t i o n  f a c e d  h e r e  is a n a l o g o u s  t o  t h o s e  d e s c r i b e d  i n  

t h e  s o - c a l l e d  " d i c t i o n a r y l 1  cases. The  i s s u e  i n  t h o s e  cases is 

n o t  t h e  a c c u r a c y  of t h e  e x t r a n e o u s  i n f o r m a t i o n ;  o b v i o u s l y ,  t h e  

d e f i n i t i o n s  f o u n d  i n  d i c t i o n a r i e s  are a c c u r a t e  for  e v e r y d a y  u s e .  

When u s e d  i n  t h e  c o n t e x t  o f  a c r i m i n a l  t r i a l ,  h o w e v e r ,  t h e  same 

w o r d s  t a k e  o n  a v e r y  precise m e a n i n g .  S i m i l a r l y ,  v a r i a t i o n s  i n  

s t a t e  l a w  may r e n d e r  t h e  same s t a t e m e n t  a c c u r a t e  i n  o n e  j u r i s d i c -  

t i o n ,  w h i l e  b e i n g  e r r o n e o u s  i n  a n o t h e r .  F o r  t h i s  r e a s o n ,  j u r o r s  

a re  bound t o  a c c e p t  a n d  a p p l y  t h e  d e f i n i t i o n s  i m p a r t e d  b y  t h e  

t r i a l  c o u r t ,  a n d  n o t  t h o s e  f o u n d  i n  e x t r a j u d i c i a l  s o u r c e s .  

S e e ,  e . g .  A l v a r e z  v .  P e o p l e ,  6 5 3  P.2d 1 1 2 7 ,  1 1 3 1  ( C o l o .  1 9 8 2 ) ;  

G r i s s i n g e r  v .  S t a t e ,  1 8 6  So.2d 5 8  ( F l a .  1 9 6 6 ) ;  S m i t h  v .  S t a t e ,  9 5  

So.2d 5 2 5  ( F l a .  1 9 5 7 ) .  

A s  s t a t e d  by a T e x a s  c o u r t ,  a n d  q u o t e d  w i t h  a p p r o v a l  by t h i s  

C o u r t ,  

No maker  of d i c t i o n a r i e s  s h o u l d  e v e r  b e  a l -  
lowed t o  d e f i n e  l e g a l  terms t o  a j u r y  u n l e s s  
s u c h  d e f i n i t i o n s  g o  t h r o u g h  t h e  medium o f  t h e  
t r i a l  j u d g e ,  t h e  o n l y  o n e  a u t h o r i z e d  b y  law t o  
g i v e  d e f i n i t i o n s  a n d  e x p l a n t a t i o n s  t o  a j u r y .  

S m i t h ,  9 5  So.2d a t  5 2 9 ,  q u o t i n g  C o r p u s  C h r i s t i  S t .  & I n t e r - U r b a n  

Ry. Co. v .  K j e l l b e r g ,  1 8 5  S.W. 430 ,  432 (Tex.Civ.App.  1 9 ) .  T h i s  

same r u l e  s h o u l d  a p p l y  w i t h  e q u a l  force t o  t h e  i n s t a n t  c a s e  -- 
t h e  a u t h o r  of a  g e n e r i c  b o o k l e t  o n  j u r y  d u t y  s h o u l d  n o t  d e f i n e  

terms a n d  l e g a l  p r o c e d u r e  or  o f f e r  a d v i c e  t o  j u r o r s  a s  t o  t h e i r  

f u n c t i o n  i n  t h e  c o u r s e  of a p a r t i c u l a r  t r i a l  w i t h o u t  b e i n g  ap- 

p r o v e d  b y  t h e  t r i a l  j u d g e  a f t e r  h e a r i n g  from b o t h  pa r t i e s .  

I n  Moore v .  S t a t e ,  1 7 2  Ga.App. 8 4 4 ,  324 S.E.2d 760  ( 1 9 8 4 ) ,  

t h e  C o u r t  o f  Appeals o f  G e o r g i a  r e v e r s e d  a c o n v i c t i o n  d u e  t o  o n e  

j u r o r ' s  c o n s u l t a t i o n  o f  " e x t r a j u d i c i a l  law" i n  t h e  form o f  a 

b o o k l e t  c a l l e d  You a n d  t h e  Law. After f i n d i n g  t h a t  t h e  w h o l e  

j u r y  was s u b j e c t e d  t o  p e r t i n e n t  c o n t e n t s  o f  t h e  b o o k ,  t h e  c o u r t  

r e a s o n e d  t h a t  t h e  d e f e n d a n t  c o u l d  n o t  b e  r e q u i r e d  t o  p r o v e  t h a t  

t h e  c o n t e n t s  o f  t h e  book c h a n g e d  t h e  v o t e  of a n y  j u r o r s .  -- I d . ,  a t  

844 .  I n s t e a d ,  t h e  c o u r t  l o o k e d  a t  t h e  c o n t e n t s  o f  t h e  book t o  - 



see i f  t h e y  c o n t a i n e d  e x p l a n a t i o n s  which d i f f e r e d  f rom t h e  law 

g i v e n  by t h e  c o u r t .  Upon f i n d i n g  t h a t  a p p l i c a t i o n  o f  t h e  e x p l a -  

n a t i o n s  o f f e r e d  i n  t h e  book c o u l d  h a v e  c a u s e d  a  j u r o r  t o  come t o  

a  d i f f e r e n t  c o n c l u s i o n  t h a n  h e  would have  by  a p p l y i n g  t h e  l a w  a s  

d e s c r i b e d  by t h e  j udge ,  t h e  c o u r t  r e v e r s e d .  - I d . ,  a t  847.  

T h e r e  c a n  b e  l i t t l e  d o u b t  t h a t  t h e  j u r o r s  c o n s i d e r e d  t h e  

c o n t e n t s  o f  t h e  b o o k l e t  i n  t h e i r  d e l i b e r a t i o n s .  The s t a t e m e n t  

made by t h e  b a i l i f f  i s  c l e a r :  The j u r o r s  a l l  had r e a d  i t ,  and  

found  i t  " h e l p f u l t t .  S u r e l y  t h e y  would n o t  have  found  i t  " h e l p -  

f u l "  had  t h e y  n o t  been  a p p l y i n g  t h e  r e a s o n i n g  c o n t a i n e d  i n  t h e  

b o o k l e t .  T h i s  i s s u e  s h o u l d  h a v e  been  b r i e f e d  t o  t h i s  C o u r t  on  

d i r e c t  a p p e a l .  Had it been ,  Mr. w a t e r h o u s e ' s  c o n v i c t i o n  and 

s e n t e n c e  would h a v e  been  r e v e r s e d .  Because  it was n o t  r a i s e d ,  

t h e  w r i t  o f  h a b a e s  c o r p u s  s h o u l d  i s s u e  i n  t h i s  c a s e .  

D. APPELLATE COUNSEL'S FAILURE TO CHALLENGE THE 
EXCUSAL FOR CAUSE OF TWO JURORS D E N I E D  MR. WATER- 
HOUSE EFFECTIVE ASSISTANCE OF APPELLATE COUNSEL. 

~ u r i n g  v o i r  d i r e ,  t h e  t r i a l  c o u r t  e x c u s e d  f o r  c a u s e  two 

j u r o r s  a f t e r  t h e y  had  been  q u e s t i o n e d  by b o t h  p a r t i e s  r e g a r d i n g  

t h e i r  v i e w s  on c a p i t a l  pun i shmen t .  The c o u r t ' s  r u l i n g  t o  

" [ k l n o c k  them b o t h  o u t "  ( R .  7 2 5 ) ,  was n o t  b a s e d  on any  known 

l e g a l  s t a n d a r d  f o r  d e a t h - q u a l i f y i n g  a  j u r y .  R a t h e r ,  t h e  c o u r t  

d e t e r m i n e d  t h a t  b e c a u s e  t h e  p r o s e c u t o r  had " b a f f l e d "  t h e  two 

j u r o r s ,  t h e y  c o u l d  n o t  be  c o n s i d e r e d  f o r  t h e  j u r y  i n  t h i s  c a s e .  

T h i s  f a i l u r e  t o  a p p l y  t h e  a p p r o p r i a t e  s t a n d a r d  i n  d e t e r m i n i n g  

whe the r  a  j u r o r  s h o u l d  b e  e x c u s e d  f o r  c a u s e  d e n i e d  Mr. Wate rhouse  

h i s  r i g h t s  under  t h e  S i x t h ,  E i g h t h  and F o u r t e e n t h  Amendments t o  

t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  By o m i t t i n g  t h i s  c l a i m ,  which  

c o n s t i t u t e d  r e v e r s i b l e  e r r o r ,  f rom t h e  a p p e a l  o f  a  c a p i t a l  c a s e ,  

Mr. W a t e r h o u s e ' s  a p p e l l a t e  c o u n s e l  r e n d e r e d  i n e f f e c t i v e  a s s i s -  

t a n c e  o f  c o u n s e l ,  e n t i t l i n g  him t o  a  new a p p e a l .  

I n  Wi the r spoon  v.  I l l i n o i s ,  391 U.S. 510 ( 1 9 6 8 ) ,  t h e  u n i t e d  

S t a t e s  Supreme C o u r t  h e l d  t h a t  

a  s e n t e n c e  o f  d e a t h  c a n n o t  be c a r r i e d  o u t  i f  
t h e  j u r y  t h a t  imposed o r  recommended it was 
c h o s e n  by e x c l u d i n g  ven i r emen  f o r  c a u s e  s i m p l y  



b e c a u s e  t h e y  v o i c e d  g e n e r a l  o b j e c t i o n s  t o  t h e  
d e a t h  p e n a l t y  o r  e x p r e s s e d  c o n s c i e n t i o u s  o r  
r e l i g i o u s  s c r u p l e s  a g a i n s t  i t s  i n f l i c t i o n .  

391  U.S. a t  522. I n  Wainwr igh t  v .  - W i t t ,  469 U.S. 412, 1 0 5  S .Ct .  

844,  83 L.Ed. 2d 8 4 1  ( 1 9 8 5 ) ,  t h e  C o u r t  c l a r i f i e d  t h e  s t a n d a r d  f o r  

d e a t h - q u a l i f i c a t i o n  o f  t h e  j u r y  by  a d o p t i n g  t h e  t e s t  set  f o r t h  i n  

Adams v .  Texas ,  448 U.S. 38, 45 ( 1 9 8 0 ) :  whe the r  t h e  j u r o r ' s  

v i e w s  would " p r e v e n t  o r  s u b s t a n t i a l l y  i m p a i r  t h e  p e r f o r m a n c e  o f  

h i s  d u t i e s  a s  a  j u r o r  i n  a c c o r d a n c e  w i t h  h i s  i n s t r u c t i o n s  and h i s  

o a t h . "  W i t t  469 U.S. a t  420, 424. 
- f  

During  t h e  s e l e c t i o n  o f  j u r o r s  f o r  Mr. W a t e r h o u s e ' s  t r i a l ,  

p r o s e c u t o r  Merk l e ,  i n s t e a d  o f  a s k i n g  j u r o r s  t h e i r  a t t i t u d e  on 

c a p i t a l  pun i shmen t ,  t o l d  t h e  p r o s p e c t i v e  j u r o r s  t h a t  h e  had "no 

l i v i n g  w i t n e s s e s  t o  t h e  c r i m e , "  (R.  660,  6 6 9 ) ,  d e s c r i b e d  c i rcum-  

s t a n t i a l  e v i d e n c e  ( " i f  you saw t h e  f o o t p r i n t s  i n  t h e  snow, t h a t ' s  

c i r c u m s t a n t i a l  e v i d e n c e  t h a t  t h e  dog was t h e r e . "  R. 6 5 9 ) ,  and 

a s k e d :  

Does anybody f e e l  t h a t  -- You h a v e  
i n d i c a t e d  t h a t  you may fee l  t h i s  way, t h a t ,  
w e l l ,  w h i l e  c i r c u m s t a n t i a l  e v i d e n c e  may b e  
good i n  any  o t h e r  c a s e ,  b u t  when w e  a r e  
t a l k i n g  a b o u t  t h e  p o s s i b i l i t y  o f  e x e c u t i n g  a  
man, i t ' s  n o t  good enough f o r  m e ;  d o e s  
anybody f e e l  t h a t  way? 

R. 660. Not s u r p r i s i n g l y ,  some j u r o r s  i n d i c a t e d  t h e y  would h a v e  

some d i f f i c u l t y  condemning someone t o  d e a t h  b a s e d  upon f o o t p r i n t s  

i n  t h e  snow, i n c l u d i n g  v e n i r e p e r s o n  C l a r k .  ( R .  660,  667 )  How- 

e v e r ,  a f t e r  b e i n g  i n s t r u c t e d  by  t h e  c o u r t  t h a t  t h e  q u e s t i o n s  was 

whe the r  h e  c o u l d  " a c c e p t i n g  you r  r e s p o n s i b i l i t y  a s  a  j u r o r ,  

f o l l o w  t h e  l aw  t h a t  I f e l l  you i s  t h e  l a w f n  C l a r k  answered  t h a t  

i t  changed  h i s  answer  r e g a r d i n g  c i r c u m s t a n t i a l  e v i d e n c e .  ( R .  

Merk l e  had t h e  l a s t  o p p o r t u n i t y  t o  q u e s t i o n  C l a r k :  

0. . . . What i s  your  u n d e r s t a n d i n g  o f  
c i r c u m s t a n t i a l  e v i d e n c e ?  

A. T h a t ' s  a  p i e c e  o f  c l o t h i n g  b r o u g h t  i n  t h a t  
somebody c l a i m s  b e l o n g s  t o  t h e  p e r s o n  t h a t  was 
k i l l e d  -- 
Q. Mm, hmm. 

A.  -- some th ing  a l o n g  t h a t  l i n e .  

0. But you t o l d  m e  e a r l i e r ,  u n l e s s  I 



m i s u n d e r s t o o d  you ,  t h a t  you d i d  n o t  b e l i e v e  
you c o u l d  v o t e  t o  c o n v i c t  i n  a  c a p i t a l  c a s e  on 
c i r c u m s t a n t i a l  e v i d e n c e ,  is t h a t  c o r r e c t ?  

A. No f u l l y ,  y e s .  

R. 724-25. T h e r e a f t e r ,  t h e  c o u r t  c o n s i d e r e d  t h e  S t a t e ' s  c h a l -  

l e n g e  f o r  c a u s e  o f  Mr. C l a r k  and a n o t h e r  p r o s p e c t i v e  j u r o r ,  

A s h c r a f t :  

THE COURT: They a r e  b o t h  c o n f u s e d  on  t h a t .  
Knock them b o t h  o u t .  

MR. SCHERER: W e l l ,  c a n  w e  o b j e c t ?  

THE COURT: You want  some p e o p l e  t h a t  c a n  
u n d e r s t a n d  what  w e  a r e  t a l k i n g  a b o u t ,  d o n ' t  
you? 

MR. SCHERER: W e l l ,  I a g r e e ,  y e s ,  I t h i n k  -- I 
t h i n k  t h e  p r o s e c u t o r  is  c o n f u s i n g  them. 

THE C0UR.T: Huh? 

MR. SCHFRER: I t h i n k  t h e  p r o s e c u t o r  is  
c o n f u s i n g  them. 

THE COURT: I t h i n k  t h a t  may be t r u e .  T h a t ' s  
why I g a v e  you b o t h  a  s h o t  a t  them,  hop ing  t o  
c l a r i f y  i t ,  b u t  t h e y  a r e  b o t h  b a f f l e d ,  and 
t h e r e f o r e  -- s o  I ' m  g o i n g  t o  l e t  them b o t h  go .  

(R.  725-726) 

Thus ,  t h e  p r o s e c u t o r  i m p r o p e r l y  g r a f t e d  c i r c u m s t a n t i a l  e v i -  

d e n c e  on  t o  i t s  q u e s t i o n  a b o u t  d e a t h  q u a l i f i c a t i i o n ,  t h e r e b y  

t o t a l l y  o b l i t e r a t i n g  t h e  c o n s t i t u t i o n a l  s t a n d a r d  f o r  e x c l u d i n g  

j u r o r s  w i t h  s c r u p l e s  a b o u t  c a p i t a l  pun i shmen t .  The c o u r t  e r r e d  

i n  g r a n t i n g  t h e  c h a l l e n g e s  f o r  c a u s e .  

The Supreme C o u r t  h a s  r e p e a t e d l y  h e l d  t h a t  i t s  c a s e s  i n v o l v -  

i n g  d e a t h  q u a l i f i c a t i o n  a r e  " a  l i m i t a t i o n  on t h e  S t a t e ' s  power t o  

e x c l u d e  . . ." Wainwr igh t  v .  - W i t t ,  469 U.S. a t  423,  q u o t i n g  

Adams v .  T e x a s ,  448 U.S. a t  47-48. The S t a t e  c a n n o t  e l i m i n a t e  

t h e s e  c o n s t i t u t i o n a l  l i m i t a t i o n s  by  a d d i n g  a d d i t i o n a l  q u a l i f i c a -  

t i o n s  t o  i t s  q u e s t i o n s .  Nor c a n  j u r o r s  be e x c l u d e d  b e c a u s e  t h e y  

d o  n o t  know t h e  d e f i n i t i o n  o f  l e g a l  terms. 

Mere, p r o s e c u t o r  Merkle d i d  n o t  even  e l i c i t  a n s w e r s  t o  

m a t t e r s  o f  l e g i t i m a t e  s t a t e  i n t e r e s t ;  h e  c o n f u s e d  t h e  j u r o r s  by 

q u e s t i o n i n g  them a b o u t  c i r c u m s t a n t i a l  e v i d e n c e  i n  t h e  a b s e n s e  o f  

a n y  i n s t r u c t i o n  f rom t h e  c o u r t  d e f i n i n g  t h e  c o n c e p t  and even  

a s k e d  o n e  j u r o r  t o  t e l l  him what  was meant  by  c i r c u m s t a n t i a l  



e v i d e n c e .  T h i s  u n c o n s t i t u t i o n a l l y  u n d e r m i n e s  t h e  d e f e n d a n t ' s  

r i g h t  n o t  t o  be t r i e d  b y  a " j u r y  uncommonly w i l l i n g  t o  condemn a 

man t o  d i e . "  W i t h e r s p o o n ,  391  U.S. a t  521.  - S e e  Adams, 448 U.S. 

a t  49 ( i m p r o p e r  t o  a s k  j u r o r s  i f  t h e y  would be " a f f e c t e d "  b y  

p o s s i b i l i t y  o f  d e a t h  s e n t e n c e ) ;  Alderman v .  A u s t i n ,  663 F.2d 558  

( 5 t h  C i r .  1 9 8 1 ) ,  m o d i f i e d  e n  PI b a n c  695  F.2d 124  ( 1 9 8 3 ) ( i m p r o p e r  

t o  a s k  j u r o r s  i f  t h e y  c o u l d  s i g n  t h e  v e r d i c t  o f  d e a t h ) .  

T h i s  i s  n o t  a c a s e  whe re  t h i s  C o u r t  mus t  d e c i d e  w h e t h e r  t h e  

t r i a l  c o u r t  c o r r e c t l y  a p p l i e d  t h e  s t a n d a r d s  f o r  d e a t h  q u a l i f i c a -  

t i o n .  Here, t h e  t r i a l  c o u r t  n e v e r  a p p l i e d  t h e s e  s t a n d a r d s .  T h i s  

o m i s s i o n  was r e v e r s i b l e  e r r o r .  

The f a i l u r e  t o  ra i se  t h i s  i s s u e  c a n n o t  be e x c u s e d .  Funda- 

m e n t a l  c o n s t i t u t i o n a l  r i g h t s  o f  a n  a c c u s e d  t o  a f a i r  and impar -  

t i a l  j u r y  and t o  be f ree  f rom c r u e l  and u n u s u a l  p u n i s h m e n t  were 

a t  s t a k e .  The o m i s s i o n  o f  s u c h  a c r i t i c a l  i s s u e  on  a p p e a l  con-  

s t i t u t e d  d e f i c i e n t  p e r f o r m a n c e  f rom which  t h e  c a u s e  w a s  p r e -  

j u d i c e d ,  J o h n s o n  v .  Wa inwr igh t ,  463 So.2d a t  209 ,  which unde r -  

m i n e s  o n e ' s  " c o n f i d e n c e  i n  t h e  c o r r e c t n e s s  and  f a i r n e s s  o f  t h e  

r e s u l t . "  W i l s o n  v .  Wa inwr igh t ,  474 So.2d a t  1165 .  

E. MR. WATERHOUSE WAS D E N I E D  EFFECTIVE 
ASSISTANCE WHEN H I S  APPELLATE COUNSEL 
FAILED ON DIRECT APPEAL TO RAISE THE TRIAL 
COURT'S DENIAL OF A CONTINUANCE PRIOR TO TRIAL. 

On t h e  f a c t s  p r e s e n t e d  t o  t h e  t r i a l  c o u r t ,  Mr. w a t e r h o u s e  

was e n t i t l e d  t o  a c o n t i n u a n c e  p r i o r  t o  t r i a l .  The d e n i a l  o f  t h e  

c o n t i n u a n c e  v i o l a t e d  h i s  r i g h t s  t o  a f a i r  t r i a l ,  t o  e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l ,  t o  c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  h im,  t o  

be f ree  f rom c r u e l  and  u n u s u a l  p u n i s h m e n t  and t o  d u e  p r o c e s s  

u n d e r  t h e  S i x t h ,  E i g h t h  and F o u r t e e n t h  Amendments. The f a i l u r e  

o n  t h e  p a r t  o f  a p p e l l a t e  c o u n s e l  t o  ra i se  t h i s  i s s u e  as  a g r o u n d  

f o r  r e l i e f  d e n i e d  Mr. W a t e r h o u s e  t o  h i s  r i g h t  t o  e f f e c t i v e  ass is-  

t a n c e  o f  a p p e l l a t e  c o u n s e l .  

On t h e  morn ing  o f  t r i a l ,  d e f e n s e  c o u n s e l  r e q u e s t e d  a two 

week c o n t i n u a n c e  d u e  t o  t h e  s t a t e ' s  f a i l u r e  t o  r e s p o n d  t o  a B r a d y  

m o t i o n  f i l e d  s e v e r a l  mon ths  p r e v i o u s l y  u n t i l  t h e  e v e  o f  t r i a l ,  

t h e  c o u r t ' s  r e v e r s a l  o f  i t s  d e c i s i o n  on  Mr. W a t e r h o u s e ' s  m o t i o n  



t o  s u p p r e s s  s t a t e m e n t s ,  and c o u n s e l ' s  need t o  r e v i e w  l a b o r a t o r y  

r e p o r t s  and p h y s i c a l  e v i d e n c e  which had n o t  been  p r o v i d e d  t o  t h e  

d e f e n s e .  R. 597-99. S p e c i f i c a l l y ,  t h e  s t a t e  had f i r s t  g i v e n  t h e  

d e f e n s e  t h e  names o f  two w i t n e s s e s  w i t h  e x c u l p a t o r y  e v i d e n c e  on 

t h e  F r i d a y  p r i o r  t o  t r i a l ,  which was t o  b e g i n  t h e  f o l l o w i n g  

Monday. The S t a t e  had known o f  t h e  w i t n e s s e s  s i n c e  t h e  e v e n i n g  

o f  t h e  crime e i g h t  months  b e f o r e .  R .  598,  611, 1947 ,  2002. How- 

e v e r ,  p r o s e c u t o r  Merkle had u n i l a t e r a l l y  d e c i d e d  t o  w i t h h o l d  t h e  

names: " [ i l t  was d e t e r m i n e d  by t h e  S t a t e  t h a t  n e i t h e r  one  o f  

t h e s e  w i t n e s s e s  [had]  any  Brady  e v i d e n c e  o r  e x c u l p a t o r y  e v i -  

dence . "  R .  600. 

Apart from w h a t e v e r  merit  t h e r e  was t o  t h i s  s t a t e m e n t ,  two 

i s s u e s  a r i s e .  F i r s t ,  i t  was n o t  up t o  t h e  p r o s e c u t o r  t o  "cas t  

[ h i m s e l f ]  i n  t h e  r o l e  o f  a n  a r c h i t e c t  o f  a  p r o c e e d i n g s "  by him- 

s e l f  d e t e r m i n i n g  whe the r  t h e  w i t n e s s e s  i n  q u e s t i o n  had in forma-  

t i o n  which would t e n d  t o  e x c u l p a t e  t h e  a c c u s e d .  Rrady v .  Mary- 

l a n d ,  373 U.S. 83 ,  88 ( 1 9 6 3 ) .  Second ,  whe the r  t h e s e  w i t n e s s e s  

had e x c u l p a t o r y  e v i d e n c e  was n o t  t h e  i s s u e .  ~ l o r i d a  l aw  r e q u i r e s  

d i s c l o s u r e  o f  names o f  - a l l  p e r s o n s  ''known t o  t h e  p r o s e c u t o r  t o  

h a v e  i n f o r m a t i o n  which may b e  r e l e v a n t  t o  t h e  o f f e n s e  c h a r g e d  . . . " 
F1a.R.Cr.p. S 3.220 ( a ) ( l ) ( i )  ( e m p h a s i s  s u p p l i e d ) .  11 

However, b o t h  o f  t h e s e  w i t n e s s e s  c o u l d  have  p r o v i d e d  tes t i -  

mony which t e n d e d  t o  show t h a t  Mr. Waterhouse  was n o t  t h e  pe rpe -  

t r a t o r  o f  t h e  homic ide .  Both would h a v e  t e s t i f i e d  t h a t  Mr. 

Waterhouse  d i d  n o t  l e a v e  t h e  b a r  w i t h  t h e  v i c t i m .  ( T r .  975-977) 1 2  

The S t a t e  c o n t e n d e d  t h a t  h e  had l e f t  w i t h  t h e  v i c t i m .  

I n  a d d i t i o n  t o  h a v i n g  been  g i v e n  t h e  names o f  t h e s e  two 

w i t n e s s e s  a t  t h e  e v e  o f  t r i a l ,  t h e  t r i a l  c o u r t  on t h e  morning of  

t r i a l  r e v e r s e d  i t s  e a r l i e r  r u l i n g  s u p p r e s s i n g  t h e  mos t  i n c r i m i -  

n a t i n g  o f  t h e  p r e t r i a l  s t a t e m e n t s  made by  Mr. Wate rhouse .  The 

l a t e  d i s c l o s u r e  o f  w i t n e s s e s  and t h e  l a s t  m i n u t e  r e v e r s a l  b o t h  

11. C o u r t s  o f  t h i s  S t a t e  have  h e l d  t h a t  l a t e  d i s c l o s u r e ,  a s  
w e l l  a s  n o n d i s c l o s u r e ,  c a n  c o n s t i t u t e  r e v e r s i b l e  e r r o r  unde r  
S3.220. S e e  G r i f f i s  v .  S t a t e ,  472 So.2d 834 ,  835  ( F l a .  DCA 1, 
1 9 8 5 ) ;  Neimeyer v .  S t a t e ,  378 So.2d 818 ( F l a .  DCA 2, 1 9 7 9 ) .  

12.  One w i t n e s s ,  Vasquez ,  was b r o u g h t  t o  S t .  ~ e t e r s b u r g  
from F l o r i d a  d u r i n g  t r i a l  and p l a c e d  on t h e  w i t n e s s  s t a n d  w i t h  
v i r t u a l l y  no p r e p a r a t i o n .  ( T r .  870-872, 930-31) 



r e q u i r e d  s u b s t a n t i a l  a l t e r a t i o n  o f  d e f e n s e  c o u n s e l s '  t r i a l  s t r a -  

t e g y  

F i n a l l y ,  a s  g r o u n d s  f o r  t h e i r  r e q u e s t  f o r  c o n t i n u a n c e ,  de- 

f e n s e  c o u n s e l  s t a t e d  t h a t  t h e y  had n o t  r e c e i v e d  t h e  w r i t t e n  

r e p o r t s  o f  some o f  t h e  l a b o r a t o r y  t e c h n i c i a n s ,  i n d e e d ,  some o f  

t h e  tests were s t i l l  b e i n g  run .  R. 598-599. F u r t h e r ,  d e s p i t e  

d i l i g e n t  e f f o r t ,  d e f e n s e  c o u n s e l  had been  u n a b l e  t o  t r a c k  down 

t h e  p h y s i c a l  e v i d e n c e  i n  o r d e r  t o  examine  it. R. 599. The 

s t a t e ' s  c a s e  r e s t e d  a l m o s t  e x c l u s i v e l y  on c i r c u m s t a n t i a l  p h y s i c a l  

e v i d e n c e .  

The d e n i a l  o f  a  c o n t i n u a n c e  under  s u c h  c i r c u m s t a n c e s  v i o -  

l a t e d  Mr. W a t e r h o u s e ' s  c o n s t i t u t i o n a l  r i g h t s .  - S e e  D i c k e r s o n  v .  

Alabama, 667 F.2d 1364  ( 1 1 t h  C i r .  1 9 8 2 )  ( r i g h t  o f  compu l so ry  

p r o c e s s  v i o l a t e d  where  c o u r t  d e n i e d  c o n t i n u a n c e  t o  a l l o w  t i m e  

n e c e s s a r y  t o  p r o c u r e  w i t n e s s  who would g i v e  f a v o r a b l e  t e s t i m o n y ) ;  

H i c k s  v .  Wa inwr igh t ,  633  F. 2d 1146 ( 5 t h  C i r .  U n i t  B, 1 9 8 1 ) .  

A s  s t a t e d  by t h e  Un i t ed  S t a t e s  Supreme C o u r t ,  

. . . a  myopic i n s i s t e n c e  upon e x p e d i t i o u s -  
n e s s  i n  t h e  f a c e  o f  a  j u s t i f i a b l e  r e q u e s t  f o r  
d e l a y  c a n  r e n d e r  t h e  r i g h t  t o  d e f e n d  w i t h  
c o u n s e l  a n  empty f o r m a l i t y  . . . . 

Ungar v .  S a r a f i t e ,  376 U.S. 575, 589 ( 1 9 6 4 ) .  

The c o u r t s  o f  t h i s  S t a t e  h a v e  l i k e w i s e  r e c o g n i z e d  t h a t  s u c h  

a  "myopic i n s i s t e n c e  on  e x p e d i t i o u s n e s s w  c a n  work a  d e n i a l  o f  

c o n s t i t u t i o n a l  r i g h t s  t o  t h e  a c c u s e d .  I n  C r o s s  v .  S t a t e ,  378 

So.2d 114 (DCA 5,  1 9 8 0 ) ,  d e f e n s e  c o u n s e l  was g i v e n  a c c e s s  t o  a n  

c r i t i c a l  p i e c e  o f  e v i d e n c e  s h o r t l y  b e f o r e  t r i a l ,  and had o n l y  

o n e - h a l f  hour  i n  which t o  c o n f e r  w i t h  h i s  c l i e n t  c o n c e r n i n q  i t s  

c o n t e n t s .  The c o u r t  found  t h a t  t h e  t r i a l  j u d g e ' s  r e f u s a l  t o  

g r a n t  a  c o n t i n u a n c e  d e n i e d  Mr. C r o s s  o f  t h e  e f f e c t i v e  a s s i s t a n c e  

o f  c o u n s e l ,  and d e n i e d  him a n y  " r e a l  i s t i c  o p p o r t u n i t y  t o  p r e s e n t  

w i t n e s s e s  i n  h i s  own b e h a l f . "  I d . ,  a t  115 .  - 
S i m i l a r l y ,  i n  Thomas v .  S t a t e ,  243 So.2d 200 (DCA 2,  1 9 7 1 ) ,  

t h e  D i s t r i c t  C o u r t  o f  Appeal  r e v e r s e d  a  c o n v i c t i o n  upon f i n d i n g  

t h a t  a  d e n i a l  o f  a  c o n t i n u a n c e  v i o l a t e d  t h e  d e f e n d a n t ' s  r i g h t s .  

I n  t h a t  c a s e ,  a n  i n f o r m e r  i n  s t a t e  c u s t o d y  had been subpoenaed  by 



t h e  d e f e n d a n t ,  s i n c e  h e  w a s  t h e  key  w i t n e s s  i n  h i s  e n t r a p m e n t  

d e f e n s e .  A t  t h e  t i m e  o f  t r i a l ,  t h e  w i t n e s s  had  been  t a k e n  o u t  o f  

t h e  j u r i s d i c t i o n ,  w i t h o u t  t h e  knowledge  o f  t h e  d e f e n s e ,  and  w a s  

n o t  a v a i l a b l e  t o  t e s t i f y .  The c o u r t  r e f u s e d  t h e  m o t i o n  f o r  a 

c o n t i n u a n c e ,  and  t h e  d e f e n d a n t  was t h u s  d e n i e d  t h e  r i g h t  t o  

p r e s e n t  h i s  d e f e n s e .  

By d e n y i n g  a c o n t i n u a n c e  t o  g i v e  d e f e n s e  c o u n s e l  a n  o p p o r t u -  

n i t y  t o  t a l k  w i t h  t h e s e  two w i t n e s s e s  and  i n v e s t i g a t e  a n y  l e a d s  

t h e y  had  t o  o f f e r ,  Mr. W a t e r h o u s e  w a s  s i m i l a r l y  d e n i e d  h i s  con- 

s t i t u t i o n a l  r i g h t  t o  p r e s e n t  a d e f e n s e .  The f a i l u r e  t o  r a i se  

t h i s  c o n s t i t u t i o n a l  v i o l a t i o n  on  a p p e a l  c o n s t i t u t e d  i n e f f e c t i v e  

a s s i s t a n c e  o n  t h e  p a r t  o f  a p p e l l a t e  c o u n s e l .  

11. THIS COURT FAILED TO CORRECT FUNDAMENTAL ERROR 
I N  ITS PREVIOUS REVIEW OF MR. WATERBOUSE'S 
SENTENCE OF DEATH. 

The d e a t h  s e n t e n c e  imposed i n  t h i s  case is i n v a l i d  b e c a u s e  

t h e  a d v i s o r y  j u r y  and  s e n t e n c i n g  j u d g e  were p r e c l u d e d  f rom 

c o n s i d e r i n g  n o n - s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  i n  v i o l a t i o n  

o f  t h e  E i g h t h  and F o u r t e e n t h  Amendments t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n .  H i t c h c o c k  v.  W a i n w r i g h t ,  U.  S. - , 55  U.S.L.W. 

4567 ( 1 9 8 7 ) ;  S k i p p e r  v .  S o u t h  C a r o l i n a ,  476 U.S. , 1 0 6  S.Ct .  

1 6 6 9 ,  90 L.Ed.2d 1 ( 1 9 8 6 ) ;  E d d i n g s  v .  Oklahoma, 455 U.S. 104 

( 1 9 8 2 ) ;  L o c k e t t  v .  Oh io ,  438 U.S. 586 ( 1 9 7 8 ) .  Because  t h i s  

f u n d a m e n t a l  v i o l a t i o n  was n o t  c o r r e c t e d  i n  t h i s  C o u r t ' s  s e n t e n c e  

r e v i e w  o n  d i r e c t  a p p e a l ,  it s h o u l d  b e  c o r r e c t e d  a t  t h i s  t i m e .  

The t r i a l  c o u r t  i n s t r u c t e d  Mr. W a t e r h o u s e ' s  j u r y  t h a t  i t  w a s  

t o  c o n s i d e r  a s  m i t i g a t i n g  f a c t o r s  o n l y  t h o s e  set  o u t  i n  Fa. S t a t .  

921.141 ( 6 ) .  R. 2296. The p r o s e c u t o r  emphas i zed  i n  h i s  c l o s i n g  

a r g u m e n t  t h a t  m i t i g a t i n g  c i r c u m s t a n c e s  were 1 i m i t e d  t o  t h e  

s t a t u t o r y  l i s t .  w i t h  r e g a r d  t o  e v i d e n c e  which  had been  p r e s e n t e d  

a b o u t  Mr. W a t e r h o u s e ' s  a l c o h o l  p r o b l e m s ,  t h e  p r o s e c u t o r  a r g u e d :  

"Is t h a t  a  m i t i g a t i n g  f a c t o r ?  I d i d n ' t  see a n y t h i n g  a b o u t  

a l c o h o l  [ o n  t h e  s t a t u t o r y  l i s t ] .  N 

Thus ,  " i t  c o u l d  n o t  be  clearer  t h a t  t h e  a d v i s o r y  j u r y  was 

i n s t r u c t e d  n o t  t o  c o n s i d e r ,  and  t h e  s e n t e n c i n g  j u d g e  r e f u s e d  t o  

c o n s i d e r ,  e v i d e n c e  o f  n o n - s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s ,  and 



t h a t  t h e  p r o c e e d i n g s ,  t h e r e f o r e ,  d i d  n o t  compor t  w i t h  S k i p p e r  . . . 
E d d i n g s  . . . and L o c k e t t  . . . . " H i t c h c o c k ,  55 U.S.L.W. a t  

4569 [ c i t a t i o n s  o m i t t e d ] .  Because  t h i s  e r r o r  g o e s  t o  t h e  mos t  b a s i c  

p r i n c i p l e s  o f  t h e  E i g h t h  Amendment, t h e  w r i t  o f  h a b e a s  c o p r u s  

s h o u l d  i s s u e  t o  c o r r e c t  t h i s  e r r o r .  

CONCLUSION 

For  t h e  f o r e g o i n g  r e a s o n s ,  t h e  p r e v i o u s  a p p e a l  i n  t h i s  

m a t t e r  f a i l e d  t o  c o r r e c t  f u n d a m e n t a l  e r r o r .  Because  F o b e r t  

Waterhouse  was d e n i e d  h i s  S i x t h  Amendment r i g h t  t o  e f f e c t i v e  

a s s i s t a n c e  o f  c o u n s e l  on a p p e a l ,  t h i s  C o u r t  s h o u l d  g r a n t  t h e  w r i t  

o f  h a b e a s  c o r p u s ,  g r a n t  Mr. Waterhouse  a  new a p p e a l ,  o r ,  

a l t e r n a t i v e l y ,  v a c a t e  h i s  c o n v i c t i o n  and/or  s e n t e n c e  o f  d e a t h .  

R e s p e c t f u l l y  s u b m i t t e d ,  

STEPHEN B. B R I G H T  
J U L I E  EDELSON 
C L I V E  A. STAFFORD SMITH 
185 Wal ton  S t r e e t ,  N.W. 
A t l a n t a ,  GA 30303  
( 4 0 4 )  688-1202 

Counse l  f o r  R o b e r t  
B r i a n  Waterhouse  



VERFICATION 

STATE OF GEORGIA ) 
1 
1 

COUNTY OF FULTON ) 

STEPHEN B. BRIGHT, b e i n g  d u l y  sworn ,  d e p o s e s  and  s a y s  t h a t  

t h e  f a c t s  i n  t h e  f o r e g o i n g  p e t i t i o n  f o r  a  w r i t  o f  h a b e a s  c o r p u s  

a r e  t r u e  and c o r r e c t  t o  t h e  b e s t  o f  h i s  knowledge and b e l i e f  and 

t h a t  h e  s i g n s  t h i s  v e r i f i c a t i o n  on  b e h a l f  o f  t h e  p e t i t i o n e r  

b e c a u s e  it d e a l s  w i t h  m a t t e r s  o f  law and l e g a l  i n f e r e n c e s ,  and is 

o t h e r w i s e  based  on  t h e  r e c o r d  i n  t h e  c a s e .  
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