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I N  THE SUPREME COURT OF FLORIDA 

ROBERT B R I A N  WATERHOUSE 

V S  . 

RICHARD DUGGAR, e t  a1 . 

No. 70,459 

REPLY TO RESPONSE TO PETITION FOR WRIT OF HABEAS CORPUS 

COMES NOW, ROBERT B R I A N  WATERHOUSE, and f i l e s  t h i s  r e p l y  t o  

t h e  A t t o r n e y  G e n e r a l ' s  Response  t o  h i s  P e t i t i o n  f o r  a Writ o f  

Habeas Corpus .  

  his C o u r t  h a s  t h e  i n h e r e n t  a u t h o r i t y ,  " i n  t h e  case o f  e r r o r  

t h a t  p r e j u d i c i a l l y  d e n i e s  f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t s  . . . 
[ t o ]  r e v i s i t  a matter p r e v i o u s l y  s e t t l e d  . . . ." Kennedy v .  

Wa inwr igh t ,  483  So.2d 424,  426 ( F l a .  1 9 8 6 )  I n d e e d ,  any  i s s u e  

may b e  c o g n i z a b l e  i n  t h i s  C o u r t  where  it " i n v o l v e  [ s ]  f u n d a m e n t a l  

e r r o r . "  M a r t i n  v .  w a i n w r i g h t ,  497 So.2d 872,  874 ( F l a .  1 9 8 6 ) .  

The v i o l a t i o n  o f  Mr. W a t e r h o u s e ' s  r i g h t s  p r e s e n t e d  h e r e  c r i e s  o u t  

f o r  s u c h  e q u i t a b l e  t r e a t m e n t .  

1. A s  t h e  E l e v e n t h  C i r c u i t  C o u r t  o f  A p p e a l s  r e c e n t l y  n o t e d ,  
t h i s  C o u r t  " i n d e p e n d e n t l y  r e v i e w [ s ]  t h e  r e c o r d  t o  a s s u r e  . . . 
t h e  p r o p r i e t y  o f  t h e  c o n v i c t i o n  [ i n  c a p i t a l  c a s e s ] . "  Mann v .  
S t a t e ,  F.2d - , No. 86-3182, S l i p  Op. a t  4  ( 1 1 t h  C i r .  May 
1 4 ,  1987), q u o t i n g ,  Mann v .  S t a t e ,  420 So.2d 578 ,  580 ( F l a .  
1 9 8 2 ) .  T h e r e  c a n  b e  no  d o u b t ,  t h e r e f o r e ,  t h a t  o n  d i r e c t  a p p e a l  
t h i s  C o u r t  d i d  n o t  o v e r l o o k  t h e  i s s u e s  o f  f u n d a m e n t a l  c o n s t i t u -  
t i o n a l  i m p o r t a n c e  r a i s e d  i n  Mr. W a t e r h o u s e ' s  p r e s e n t  h a b e a s  
p e t i t i o n .  F u r t h e r m o r e ,  t h i s  C o u r t  s h o u l d  a l t e r n a t i v e l y  c o n s i d e r  
e v e r y  a l l e g a t i o n  unde r  Mr. W a t e r h o u s e ' s  claim o f  i n e f f e c t i v e  
a s s i s t a n c e  o f  c o u n s e l  on a p p e a l  s i n c e ,  e v e n  i f  t h e  claims were 
n o t  f u n d a m e n t a l  and c o g n i z a b l e  as  p l a i n  e r r o r ,  t h e y  "unde rmine  
c o n f i d e n c e  i n  t h e  f a i r n e s s  and c o r r e c t n e s s  o f  t h e  a p p e l l a t e  
r e s u l t . "  Wi l son  v .  Wa inwr igh t ,  474 So.2d 1162 ,  1163  ( F l a .  1 9 8 5 ) .  



I. BECAUSE OF THE LIMITATION OF MITIGATING CIRCUMSTANCES W H I C H  
THE J U R Y  COULD CONSIDER, MR. WATERHOUSE I S  ENTITLED TO A NEW 
SENTENCING HEARING. 

I n  h i s  p e t i t i o n  f o r  a W r i t  o f  Habeas Corpus ,  Mr. w a t e r h o u s e  

p o i n t e d  o u t  t h a t  t h e  t r i a l  j u d g e  r e s t r i c t e d  t h e  m i t i g a t i n g  c i r -  

c u m s t a n c e s  t o  t h o s e  enumera t ed  i n  t h e  s t a t u t e r 2  and t h e  p r o s e -  

c u t o r  s p e c i f i c a l l y  d e n i g r a t e d  Mr. W a t e r h o u s e ' s  a l c o h o l  a b u s e ,  

a r g u i n g  t h a t  it was n o t  a s t a t u t o r y  c i r c u m s t a n c e ,  i n  v i o l a t i o n  o f  

H i t c h c o c k  v .  Duggar ,  - u. S. - , 41 C r .  L. R p t r .  3071 ( 1 9 8 7 ) .  

Responden t  c o u n t e r s  b y  a r g u i n g  t h a t  " a n y  c o n f u s i o n  as  t o  

w h e t h e r  o r  n o t  t h e  s t a t u t e  p r e c l u d e d  p r e s e n t a t i o n  and /o r  

c o n s i d e r a t i o n  o f  n o n - s t a t u t o r y ,  m i t i g a t i n g  e v i d e n c e  was p u t  t o  

r e s t  by  t h i s  C o u r t ' s  o p i n i o n  i n  Songer  v .  S t a t e ,  365 So.2d 696 

2. The t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  as  f o l l o w s :  

The m i t i g a t i n g  c i r c u m s t a n c e s  which you may 
c o n s i d e r ,  if e s t a b l i s h e d  by  t h e  e v i d e n c e ,  a re  
t h e s e :  

One, t h a t  t h e  d e f e n d a n t  h a s  no s i g n i f i c a n t  
h i s t o r y  o f  p r i o r  c r i m i n a l  a c t i v i t y ;  

Two, t h a t  t h e  crime f o r  which  t h e  d e f e n d a n t  
is  t o  b e  s e n t e n c e d  was commi t t ed  w h i l e  t h e  
d e f e n d a n t  was under  t h e  i n f l u e n c e  o f  e x t r e m e  
m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e ;  

T h r e e ,  t h a t  t h e  v i c t i m  was a p a r t i c i p a n t  i n  
t h e  d e f e n d a n t ' s  c o n d u c t  o r  c o n s e n t e d  t o  t h e  
a c t ;  

F o u r ,  t h a t  t h e  d e f e n d a n t  was a n  a c c o m p l i c e  
i n  t h e  o f f e n s e  f o r  which  h e  is  t o  b e  
s e n t e n c e d ,  b u t  t h e  o f f e n s e  was commit ted  by 
a n o t h e r  p e r s o n  and t h e  d e f e n d a n t ' s  p a r t i c i p a -  
t i o n  was r e l a t i v e l y  mino r ;  

F i v e ,  t h a t  t h e  d e f e n d a n t  a c t e d  unde r  e x t r e m e  
d u r e s s  o r  unde r  t h e  s u b s t a n t i a l  domin ion  o f  
a n o t h e r  p e r s o n ;  

S i x ,  t h e  c a p a c i t y  o f  t h e  d e f e n d a n t  t o  a p p r e -  
c i a t e  t h e  c r i m i n a l i t y  o f  h i s  c o n d u c t  o r  t o  
conform h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  o f  l a w  
was s u b s t a n t i a l l y  i m p a i r e d ;  

Seven ,  t h e  a g e  o f  t h e  d e f e n d a n t  a t  t h e  t i m e  
o f  t h e  crime. 

( R .  2295-96) T h i s  is t a k e n  a l m o s t  v e r b a t i m  from t h e  l i m i t i n g  
e n u m e r a t i o n  o f  m i t i g a t i n g  c i r c u m s t a n c e s  i n  t h e  s t a t u t e .  - S e e ,  
F l a .  S t a t .  S 9 2 1 . 1 4 1 ( 6 ) .  



( F l a .  1 9 7 8 ) . "  T h i s  m i s i n t e r p r e t a t i o n  o f  H i t c h c o c k  w e l l  i l l u s -  

t r a t e s  t h e  n o v e l  i m p l i c a t i o n s  o f  t h e  case. 

I n  L o c k e t t  v .  Oh io ,  438 U.S. 586 ( 1 9 7 8 ) ,  and Edd ings  v .  

Oklahoma, 455  U.S. 104  ( 1 9 8 2 ) ,  t h e  Supreme C o u r t  h e l d  f a c i a l l y  

i n v a l i d  s t a t u t e s  which  o p e r a t e d  t o  e x c l u d e  m i t i g a t i n g  e v i d e n c e .  

T h i s  C o u r t  q u i c k l y  r e s p o n d e d ,  c o n s t r u i n g  t h e  s t a t u t e  t o  p e r m i t  

i n t r o d u c t i o n  o f  unenumera ted  m i t i g a t i n g  e v i d e n c e .  S o n g e r ,  s u p r a .  

T h i s  is  t h e  t h e o r y  which  Respondent  c o n t i n u e s  t o  a d d r e s s .  

However, i n  H i t c h c o c k ,  t h e  Supreme C o u r t  eschewed t h i s  l i n e  

o f  r e a s o n i n g :  

Respondent  c o n t e n d s  t h a t  p e t i t i o n e r  h a s  
m i s c o n s t r u e d  Cooper  [v .  S t a t e ,  336 So.2d 1 1 3 3 ,  
1139  ( F l a .  197611,  p o i n t i n s  t o  t h e  f a c t  t h a t  - - -  - 
t h e  ~ i o r  i d a  Supreme  our t ' s  s u b s e q u e n t  d e c  i- 
s i o n  i n  Songer  . . . which  e x p r e s s e d  t h e  v i ew  
t h a t  Cooper  had n o t  p r o h i b i t e d  s e n t e n c e r s  f rom 
c o n s i d e r i n g  m i t i g a t i n g  c i r c u m s t a n c e s  n o t  enu- 
m e r a t e d  i n  t h e  s t a t u t e .  Because  o u r  
e x a m i n a t i o n  o f  t h e  s e n t e n c i n g  p r o c e e d i n g s  - - - 

a c t u a l l y  c o n d u c t e d  i n  t h i s  case c o n v i n c e s  u s  
t h a t  t h e  s e n t e n c i n g  j u d g e  assumed s u c h  a pro-  
h i b i t i o n  and i n s t r u c t e d  t h e  j u r y  a c c o r d i n g l y ,  - - -  
w e  need  n o t  r e a c h  t h e  q u e s t i o n  w h e t h e r  t h a t  
was i n  f a c t  t h e  r e a u i r e m e n t  o f  F l o r i d a  l a w .  

H i t c h c o c k ,  41 C r .  L. R p t r .  a t  3072 ( e m p h a s i s  s u p p l i e d ) .  The new 

f o c u s  i s  n o t  on t h e  s t a t u t e  i t s e l f ,  b u t  t h e  i n t e r p r e t a t i o n  o f  t h e  

s t a t u t e  made by  t h e  t r i a l  j u d g e  and i m p a r t e d  t o  t h e  j u r y .  

C l e a r l y ,  t h e  H i t c h c o c k  d e c i s i o n  is new l a w .  c e r t a i n  

v a r i a t i o n s  on  t h e  L o c k e t t  theme have  p e r c o l a t e d  t h r o u g h  t h e  l ower  

c o u r t s  s i n c e  1978.  However, t h e  t h e o r y  t h a t  a t r i a l  j u d g e ' s  

m i s p e r c e p t i o n  o f  t h e  l a w  is per se r e v e r s i b l e  had been u n i f o r m l y  

3.  T h e r e  c a n  b e  l i t t l e  d i s p u t e  t h a t  H i t c h c o c k  r e p r e s e n t e d  a 
c h a n g e  i n  t h e  l a w .  For example ,  on  J a n u a r y  28, 1985 ,  James 
R a u l e r s o n  r a i s e d  an  i d e n t i c a l  i s s u e .  H e  was d e n i e d  r e l i e f ,  and 
was e x e c u t e d .  R a u l e r s o n  v .  Wa inwr igh t ,  753  F.2d 869 ( l l t h  C i r .  
1 9 8 5 ) .  A t  a l m o s t  p r e c i s e l y  t h e  same t i m e ,  Mr.  itchc cock's case 
was t a k e n  e n  banc  bv  t h e  E l e v e n t h  C i r c u i t .  and h e  was s u b s e -  
q u e n t l  
( l l t h  
F.2d 1 
n i o n ,  - 
- u. 
o f  t h e  

-- * 
y d e n i e d  r e l i e f .  H i t c h c o c k  v .  wa in ; r igh t ,  745 F. 2d 1332  
C i r .  1 9 8 4 ) ,  r e h e a r i n g  e n  banc ,  H i t c h c o c k  v .  Wainwri  h t ,  770 
514 ( 1 1 t h  C i r .  1 9 8 5 )  ( e n  b a n c )  . r e h e a r i n a  d d  o ~ i -  . . 

777 ' ~ . 2 d  628 ( 1 9 8 5 ) ,  r e v ' d  s"b nom.  itchc cock v .  ~ u q ~ h r ,  
S. , 41 C r .  L. R p t r .  4071 ( 1 9 8 7 ) .  I f  t h e  e n  banc  c o u r t  

~ l e G t h  C i r c u i t ,  and t h i s  C o u r t ,  r e j e c t e d  t h e  c h a l l e n q e  
t h r o u g h o u t  t h e  t i m e  i m m e d i a t e l y  p r i o r  t o  t h e -  d e c i s i o n  i n  t itch- 
c o c k ,  how c a n  i t  b e  s a i d  t h a t  t h e  i s s u e  was n o t  "new"? 



r e j e c t e d  by t h e  c o u r t s .  A s  new l a w ,  t h i s  is t h e  t y p e  o f  

f u n d a m e n t a l  i s s u e  which r e q u i r e s  t h a t  t h i s  C o u r t  e x e r c i s e  

j u r i s d i c t i o n  i n  t h e  h a b e a s  p r o c e d u r a l  c o n t e x t ,  r a t h e r  t h a n  remand 

f o r  a s econd  Rule  3.850 a c t i o n  i n  t h e  C o u r t  below. C f .  J o n e s  v .  - 

Estel le ,  722 F.2d 1 5 9 ,  165  ( 5 t h  C i r .  1 9 8 3 ) ( e n  b a n c )  ( a  "change  i n  

t h e  l a w "  j u s t i f i e s  s e c o n d  c o l l a t e r a l  a c t i o n ) .  

11. MR. WATERHOUSE RECEIVED INEFFECTIVE ASSISTANCE OF 
COUNSEL ON DIRECT APPEAL. 

Responden t  a l s o  a r g u e s  t h a t  t h i s  C o u r t  s h o u l d  g l o s s  o v e r  

a p p e l l a t e  c o u n s e l ' s  f a i l u r e  t o  ra i se  a m u l t i t u d e  o f  f u n d a m e n t a l  

i s s u e s  on d i r e c t  a p p e a l .  C e r t a i n  a r g u m e n t s  made by Respondent  

r e q u i r e  Mr. W a t e r h o u s e ' s  r e s p o n s e .  

F i r s t ,  t h e  S t a t e  a r g u e s  t h a t  t h e  h i g h l y  p r e j u d i c i a l  and 

i n f l a m m a t o r y  t e s t i m o n y  r e g a r d i n g  Mr. W a t e r h o u s e ' s  p u r p o r t e d  

" p r o p e n s i t y "  t o  e n g a g e  i n  a c t s  o f  a n a l  i n t e r c o u r s e  was p r o p e r l y  

a d m i t t e d  a t  t r i a l  b e c a u s e  " t h e  s e x u a l  e v i d e n c e  was r e l e v a n t  t o  

t h e  i s s u e s  i n  t h e  case." Response  a t  5 .  Of c o u r s e ,  t h i s  w h o l l y  

misses t h e  p o i n t  o f  t h i s  C o u r t ' s  r u l i n g  i n  W i l l i a m s  v .  S t a t e ,  1 1 0  

So.2d 654 ( F l a . )  , c e r t .  d e n i e d ,  361 U.S. 847,  80 S .Ct .  102 ,  4  

If t h e  mere f a c t  t h a t  a p r o s e c u t o r  c o u l d  t h i n k  o f  some 

p r e t e x t  upon which  o t h e r - c r i m e s  e v i d e n c e  m i g h t  c o n c e i v a b l y  b e  

4. L o c k e t t  c h a l l e n g e s  had been  r a i s e d  i n  v a r i o u s  f o r m s ,  
some s imi lar  t o  t h e  i s s u e  i n  H i t c h c o c k .  No p e t i t i o n e r  was s u c -  
c e s s f u l .  A c h a l l e n g e  t o  t h e  f a c i a l  c o n s t i t u t i o n a l i t y  o f  t h e  
s t a t u t e  was r e j e c t e d  i n  S p i n k e l l i n k  v .  Wa inwr igh t ,  578  F.2d 582 ,  
620-21 ( 5 t h  C i r .  1 9 7 8 ) ,  c e r t .  d e n i e d ,  440 U.S. 976,  99 S.Ct .  
1548 ,  5 9  L.Ed.2d 796 ( 1 9 7 9 ) .  A c h a l l e n g e  t o  t h e  l i m i t i n g  j u r y  
i n s t r u c t i o n s  was r e j e c t e d .  F o s t e r  v .  S t r i c k l a n d ,  707 F.2d 1339  
( l l t h  C i r .  1 9 8 3 ) ;  see a l s o ,  Fo rd  v .  S t r i c k l a n d ,  696 F.2d 804,  
8 1 3  ( 1 1 t h  C i r .  1 9 8 3 ) ( e n  b a n c ) ,  c e r t .  d e n i e d ,  U.S. -t 78 
L.Ed.2d 1 7 6 ,  104  S.Ct .  201 ( 1 9 8 3 ) ,  r e l i e f  g r a n t e d  on  s u c c e s -  
s i v e  p e t i t i o n  on o t h e r  g r o u n d s  s u b  nom. F o r d  v .  w a i n w r i g h t ,  477 
U.S. 1 0 6  S .Ct .  9 1  L. Ed. 2d 3 3 5 9 8 6 ) .  The claim h a s  
a1 t e r n a t i v e l y  been  r e j e c t e d  when t h e  f a i l u r e  t o  i n v e s t i g a t e  and 
p r e s e n t  m i t i g a t i n g  e v i d e n c e  h a s  been  f ramed as a  d e n i a l  o f  t h e  
e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  P r o f f i t t  v .  w a i n w r i g h t ,  685 
F.2d 1227  ( l l t h  C i r .  1 9 8 2 ) ,  m o d i f i e d  on  r e h e a r i n q ,  706 F.2d 311 
( 1 9 8 3 ) ,  c e r t .  d e n i e d ,  U.S. 78 L.Ed.2d 697 ,  104 S .Ct .  
508 ( 1 9 8 3 ) ;  see a l s o ,  E f f i t t  v .  Wa inwr iqh t ,  756 F.2d 1500  
( l l t h  C i r .  1 9 8 5 ) ,  r e h e a r i n g  d e n i e d ,  774 F.2d 1179  ( 1 9 8 5 ) .  



r e l e v a n t  were  s u f f i c i e n t  t o  j u s t i f y  t h e  i n c l u s i o n  o f  t h e  

e v i d e n c e ,  it would a l w a y s  b e  a d m i s s i b l e .  However, t h e  f a c t  t h a t  

s u c h  e v i d e n c e  is s o  d e v a s t a t i n g  t o  t h e  a c c u s e d ,  w h i l e  b e i n g  o f  

m in ima l  p r o b a t i v e  v a l u e ,  j u s t i f i e s  t h e  r u l e  t h a t  " [w] hen s u c h  

i r r e l e v a n t  e v i d e n c e  is a d m i t t e d  it is 'p resumed h a r m f u l  e r r o r  

b e c a u s e  o f  t h e  d a n g e r  t h a t  a j u r y  w i l l  t a k e  t h e  bad c h a r a c t e r  o r  

p r o p e n s i t y  t o  crime t h u s  d e m o n s t r a t e d  as  e v i d e n c e  o f  g u i l t  o f  t h e  

crime c h a r g e d . '  " Keen v .  S t a t e ,  504 So.2d 396,  401 ( F l a .  1 9 8 7 ) ,  

q u o t i n g ,  S t r a i g h t  v .  S t a t e ,  c e r t .  

d e n i e d ,  454 U.S. 1022 ,  1 0 2  S.Ct.  556 ,  70 L.Ed.2d 418 ( 1 9 8 1 ) .  

R e s p o n d e n t ' s  c o n t e n t i o n  t h a t  " t h e  d e f e n d a n t  h i m s e l f ,  t h r o u g h  

h i s  s t a t e m e n t s ,  p u t  t h e  s e x u a l  m o t i v e  a t  i s s u e "  is f r i v o l o u s  and 

m i s l e a d i n g .  The s t a t e m e n t s  t a k e n  b y  t h e  p o l i c e  were p u t  i n  

e v i d e n c e  d u r i n g  t h e  p r o s e c u t i o n ' s  case i n  c h i e f .  The f a c t  t h a t  a 

d e f e n d a n t  -- t h r o u g h  a s t a t e m e n t ,  a g u i l t y  p l e a ,  o r  wha t eve r  -- 
m i g h t  have  conceded  a p r i o r  crime o b v i o u s l y  c o u l d  n o t  j u s t i f y  

t h e  u s e  o f  s u c h  e v i d e n c e  t o  show a p r o p e n s i t y  f o r  crime, else 

W i l l i a m s  would b e  r e d u c e d  t o  a n u l l i t y .    he t r u t h  o f  t h e  matter 

is t h a t  p r o s e c u t o r  Merk l e  a t t e m p t e d  t o  t u r n  t h e  j u r o r s '  presumed 

p r e j u d i c e s  a g a i n s t  d e v i a n t  s e x u a l  b e h a v i o r  i n t o  " e v i d e n c e "  t h a t  

Mr. Wa te rhouse  commit ted  t h e  crime o f  murde r .  T h i s  s i m p l y  c a n n o t  

b e  p e r m i t t e d .  

Second ,  w i t h  r e g a r d  t o  t h e  v i o l a t i o n  o f  Mr. w a t e r h o u s e ' s  

r i g h t  t o  c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  him, Responden t  e n t i r e l y  

misses t h e  p o i n t .  The S t a t e  a r g u e s  t h a t  n o t h i n g  i n  t h e  s t a t u t e  

p r o h i b i t s  e v i d e n c e  o f  t h e  s p e c i f i c s  o f  a p r i o r  c o n v i c t i o n .  

However, Mr. w a t e r h o u s e ' s  c o n t e n t i o n  c o n c e r n s  t h e  manner i n  which  

t h a t  " e v i d e n c e "  was i n t r o d u c e d  -- by  i n c o m p e t e n t ,  u n r e l i a b l e  

h e a r s a y  t e s t i m o n y ,  i n s t e a d  o f  by c o m p e t e n t  e v i d e n c e .  

The o f f i c e r  who t e s t i f i e d  was n o t  e v e n  t h e  a r r e s t i n g  o f f i c e r  

i n  N e w  York,  and had a v e r y  l i m i t e d  r o l e  i n  t h e  p r o s e c u t i o n .  

However, h e  was a l l o w e d  t o  t e s t i f y  e x t e n s i v e l y  t o  r e p o r t s  and Mr. 

W a t e r h o u s e ' s  p u r p o r t e d  c o n f e s s i o n ,  a b o u t  which  he  had no f i r s t -  

hand knowledge,  i n  v i o l a t i o n  o f  Mr. W a t e r h o u s e ' s  r i g h t  t o  con-  



f r o n t a t i o n .  

The r i g h t  t o  c o n f r o n t a t i o n  i m p l i e s  more than  t h e  r i g h t  t o  

cross-examine t h e  w i t n e s s  d e l i v e r  ing  t h e  informa t i o n .  Fo r  

example, i n  Cruz v. N e w  York, 481 U.S. - , 95 L.Ed.2d 162,  109 

S.Ct. ( 1 9 8 7 ) ,  t h e  p r o s e c u t o r  i n t r o d u c e d  t h e  t e s t imony  of  a  

t h i r d  p a r t y ,  Norber to ,  t h a t  C r u z ' s  co-defendant  had c o n f e s s e d .  

The d e f e n d a n t  c l e a r l y  had t h e  o p p o r t u n i t y  t o  cross-examine Nor- 

b e r t ~ .  N e v e r t h e l e s s ,  t h e  United S t a t e s  Supreme Cour t  r e v e r s e d  

t h e  c o n v i c t i o n ,  c i t i n g  t h e  " ' d e v a s t a t i n g '  p r a c t i c a l  e f f e c t t t  o f  

such e v i d e n c e ,  which is e f f e c t i v e l y  u n r e b u t t a b l e .  - I d .  a t  170, 

c i t i n g ,  Bruton v. Uni ted  S t a t e s ,  391 U.S. 123,  20 L.Ed.2d 476, 88 

S.Ct. 1620 ( 1 9 6 8 ) .  The e n t i r e l y  h e a r s a y  t e s t imony  of  t h e  o f f i c e r  

i n  t h i s  c a s e  was s i m i l a r l y  d e v a s t a t i n g ,  s i m i l a r l y  u n r e l i a b l e ,  and 

s i m i l a r l y  u n c o n s t i t u t i o n a l .  

I n  a s s e s s i n g  t h e  a d m i s s i b i l i t y  of  such u n c o n s t i t u t i o n a l  

e v i d e n c e ,  an e lementa ry  r u l e  o f  c o n s t r u c t i o n  r e q u i r e s  t h a t  t h i s  

Cour t  f i r s t  t u r n  t o  t h e  p l a i n  te rms of  t h e  s t a t u t e .  I n  d e l i n e -  

a t i n g  t h e  ev idence  a d m i s s i b l e  i n  a  c a p i t a l  s e n t e n c i n g  p roceed ing ,  

t h e  F l o r i d a  l e g i s l a t u r e  o r d e r e d :  

[TI h i s  s u b s e c t i o n  s h a l l  n o t  be c o n s t r u e d  t o  
a u t h o r i z e  t h e  i n t r o d u c t i o n  o f  any ev idence  . . . i n  v i o l a t i o n  of  t h e  c o n s t i t u t i o n s  of t h e  
United S t a t e s  and t h e  S t a t e  of  F l o r i d a .  

F l a .  S t a t .  5 921 .141(1) .  

I n  implementing t h i s  s t a t u t e ,  t h i s  Cour t  has  r e q u i r e d  t h a t ,  

p r i o r  t o  p e r m i t t i n g  t h e  admiss ion  of  ev idence  concern ing  t h e  

p r i o r  f e l o n y ,  it must be shown t h a t  " t h e  d e f e n d a n t  ha [ s ]  t h e  

o p p o r t u n i t y  t o  . . . e x p l a i n ,  r e b u t  o r  deny [ i t ] .  . . ." Brown 

v .  S t a t e ,  473 So.2d 1260,  1266 ( F l a .  1985) .  

T h i s  C o u r t ' s  d e c i s i o n  i n  Brown r e c e i v e d  f u r t h e r  f o r c e  i n  

Sk ipper  v .  South C a r o l i n a ,  476 U.S. - , 90 ~ . E d . 2 d  1, 7  n .1  

( 1 9 8 6 ) ,  where t h e  Supreme Cour t  r e i t e r a t e d :  

[ I ] t  is a l s o  [an]  e l e m e n t a l  due p r o c e s s  
r equ i rement  t h a t  a  d e f e n d a n t  n o t  be s e n t e n c e d  
t o  d e a t h  'on  t h e  b a s i s  of  i n f o r m a t i o n  which he 
had no o p p o r t u n i t y  t o  deny o r  e x p l a i n . '  

Q u o t i n g ,  Gardner v.  F l o r i d a ,  430 U.S. 349, 362, 51 L.Ed.2d 393, 



P r e c i s e l y  t h e  i s s u e  p r e s e n t e d  by  Mr. Wa te rhouse  l e a d  t o  t h e  

r e c e n t  r e v e r s a l  o f  a d e a t h  s e n t e n c e  i n  B e l t r a n  v .  S t a t e ,  

S.W.2d - , 41 C r .  L. R p t r .  2130 (Tex .  C t .  C r i m .  App. 1 9 8 7 ) .  I n  

B e l t r a n ,  t h e  p r o s e c u t i o n  i n t r o d u c e d  t h e  FBI " r a p  s h e e t "  o f  t h e  

a c c u s e d ,  which  c o n t a i n e d  " m u l t i p l e  h e a r s a y  . . . i n c l u d i n g  

i n f o r m a t i o n  f rom unnamed s o u r c e s  ." I d .    he C o u r t  h e l d :  

Whi l e  t h e  f ac t s  c o n t a i n e d  i n  t h e  FBI ' r a p  
s h e e t 1  and some o f  t h e  documen t s  may h a v e  b e e n  
r e l e v a n t  t o  p u n i s h m e n t ,  t h e  manner i n  which 
t h e  S t a t e  s o u g h t  t o  p r o v e  t h e s e  f a c t s  d e n i e d  
t h e  [ d e f e n d a n t ]  h i s  c o n s t i t u t i o n a l  r i g h t s  t o  
c o n f r o n t a t i o n  and  c r o s s - e x a m i n a t i o n .  

I d .  p r e c i s e l y  t h e  same f a u l t  t a i n t e d  Mr. W a t e r h o u s e ' s  s e n t e n c -  - 
i n g  h e a r i n g  . 

The a d m i s s i o n  o f  t h i s  e v i d e n c e  was t h e r e f o r e  f u n d a m e n t a l  

e r r o r ,  and t h e  o m i s s i o n  o f  t h e  i s s u e  on  d i r e c t  a p p e a l  "unde r -  

m i n e [ ~ ]  c o n f i d e n c e  i n  t h e  f a i r n e s s  and c o r r e c t n e s s  o f  t h e  a p p e l -  

l a t e  r e s u l t . "  Wi l son  v .  w a i n w r i g h t ,  474 So.2d 1162 ,  1163  ( F l a .  

1 9 8 5 ) .  5  

C o n c l u s i o n  

For t h e  a f o r e g o i n g  r e a s o n s ,  as  w e l l  a s  t h o s e  se t  f o r t h  i n  

h i s  i n i t i a l  p e t i t i o n ,  t h i s  C o u r t  s h o u l d  g r a n t  M K .  Wa te rhouse  a 

new t r i a l .  

R e s @ $ ? c t f u l l y  S u b m i t t e d ,  

CLIVE A. STAFFORD SMITH 
185  Wal ton  S t r e e t ,  N.W. 
A t l a n t a ,  Ga .  30303. 
( 4 0 4 )  688-1202 

A t t o r n e y s  f o r  R o b e r t  
B r i a n  Wa te rhouse  

8 .  S i n c e  t h e  e v i d e n c e  i n t r o d u c e d  was u n c o n s t i t u t i o n a l ,  
t h e r e  c a n  b e  no  h a r m l e s s  e r r o r  a n a l y s i s .  S e e ,  s u p r a ,  n o t e  7. - 
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