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ARGUMENT 

THE COURT SHOULD ADOPT A SINGLE 
STANDARD OF PROOF FOR DISCIPLINARY 
PROCEEDINGS INVOLVING TEACHING 
CERTIFICATES. 

The E d u c a t i o n  P r a c t i c e s  Commission (Commission) s u b m i t s  t h i s  

b r i e f  a s  Amicus C u r i a e  i n  o p p o s i t i o n  t o  t h e  s t a n d a r d  o f  p r o o f  se t  

f o r t h  i n  Bowlinq v .  Depa r tmen t  o f  I n s u r a n c e  394 So.2d.  1 6 5  ( F l a .  

1st DCA 1981)  and i n  s u p p o r t  o f  s i n g l e  s t a n d a r d  o f  p r o o f .  A s  t h e  

agency  whose o r d e r  was a p p e a l e d  to  t h e  F i r s t  D i s t r i c t  C o u r t  o f  

Appea l  i n  T u r l i n g t o n  v .  F e r r i s ,  496 So.2d 117 ( F l a .  1st DCA 1986)  

and t h e  body empowered to t a k e  f i n a i  agency  a c t i o n  i n  c a s e s  o f  

d e n i a l  and d i s c i p l i n e  o f  t e a c h i n g  c e r t i f i c a t e s ,  t h e  Z d u c a t i o n  

P r a c t i c e s  Commission is s i g n i f i c a n t l y  a f  f  e c t e d  by t h e  i s s u e s  

b e f o r e  t h i s  C o u r t .  The v a r y i n g  s t a n d a r d s  o f  p r o o f  employed by 

t h e  h e a r i n g  o f f i c e r s  and t h e  c o u r t s  i n  l i c e n s i n g  c a s e s  l e a v e  t h e  

Commission u n c e r t a i n  a s  t o  t h e  c o r r e c t  s t a n d a r d  t o  b e  a p p l i e d .  

I n  t h e  c a s e  b e f o r e  t h i s  C o u r t ,  a l l e g a t i o n s  o f  s e x u a l  b a t t e r y  

by a  male  t e a c h e r  upon a  male  minor  s t u d e n t  g a v e  r i s e  t o  t h e  

t e a c h e r  ' s  s u s p e n s i o n  and s u b s e q u e n t  d i s m i s s a l ,  and an a c t i o n  by 

Ralph  D. T u r l i n g t o n ,  t h e n  Commissioner  o f  E d u c a t i o n ,  a g a i n s t  t h e  

t e a c h e r ' s  c e r t i f i c a t e .  A l though  a  j o i n t  h e a r i n g  was h e l d  b e f o r e  

t h e  h e a r i n g  o f f i c e r  and a  j o i n t  recommended o r d e r  i s s u e d ,  t h e  t w o  

a c t i o n s  s h a r p l y  d i v e r g e d  a f t e r  i s s u a n c e  o f  t h e  recommended 

o r d e r .  A p a n e l  o f  t h e  E d u c a t i o n  P r a c t i c e s  Commission a d o 2 t e d  t h e  

recommended o r d e r  a s  i t s  f i n a l  o r d e r  on  A p r i l  1 8 ,  1985;  t h e  o r d e r  



was r e n d e r e d  May 9 ,  1985.  I n  a  s e p a r a t e  f i n a l  h e a r i n g ,  t h e  

S c h o o l  Board o f  Hernando County r e v e r s e d  t h e  H e a r i n g  O f f i c e r  i n  

i t s  f i n a l  o r d e r .  On a p p e a l  to t h e  F i r s t  and F i f t h  D i s t r i c t  

C o u r t s  o f  Appea l ,  r e s p e c t i v e l y ,  t h e  c a s e  c o n t i n u e d  a l o n g  s e p a r a t e  

r o u t e s .  The f i r s t  o p i n i o n  F e r r i s  v .  A u s t i n ,  487 So.2d 1 1 6 3  

( F l a . 5 t h  DCA 1986)  i s s u e d  by t h e  F i f t h  D i s t r i c t  o n  A p r i l  24,  

1986 , found  t h a t  t h e  S c h o o l  Board had i m p r o p e r l y  m o d i f i e d  t h e  

h e a r i n g  o f f i c e r  ' s  o r d e r  and a c c o r d i n g l y ,  r e v e r s e d  and remanded 

f o r  e n t r y  o f  an  o r d e r  c o n s i s t e n t  w i t h  t h e  recommended o r d e r .  The 

s econd  o p i n i o n ,  T u r l i n g t o n  v .  F e r r i s ,  ( F l a . l s t  DCA 1981)  , i s s u e d  

by t h e  F i r s t  D i s t r i c t  on O c t o b e r  2 ,  1986 r e v e r s e d  and remanded 

t h e  Commiss ion ' s  f i n a l  o r d e r  f o r  remand to  t h e  h e a r i n g  o f f i c e r  

f o r  a n o t h e r  recommended o r d e r  a p p l y i n g  a  d i f f e r e n t  i n t e r p r e t a t i o n  

o f  c o r r o b o r a t i o n  o f  testimony and a  d i f f e r e n t  s t a n d a r d  o f  

p r o o f .  The i s s u e s  b e f o r e  t h i s  C o u r t  stem from t h e  l a s t  two 

p a r a g r a p h s  o f  t h e  F i r s t  D i s t r i c t ' s  o p i n i o n :  

The e v i d e n c e  b e f o r e  t h e  h e a r i n g  
o f f i c e r  c o n s i s t e d  o f  c o n f l i c t i n g  
t e s t i m o n y  by a p p e l l e e  and t h e  
a l l e g e d  v i c t i m  r e g a r d i n g  t w o  
i n c i d e n t s  which o c c u r r e d  i n  t h e  
summer and f a l l  o f  1983  i n  
a p ~ e l l e e ' s  home. The h e a r i n g  
o f f i c e r  d i d  n o t  e x p l i c i t l y  r e j ec t  
t h e  m i n o r ' s  t e s t i m o n y ,  b u t  found 
t h a t  t h e r e  was i n s u f f i c i e n t  
e v i d e n c e  i n  t h e  r e c o r d  to corro- 
b o r a t e  h i s  t e s t i m o n y .  The h e a r i n g  
o f f i c e r  c o n c l u d e d  t h a t  c h a r g e s  to 
s u p p o r t  t h e  r e v o c a t i o n  o f  a  l i c e n s e  
had to  be  p r o v e n  by e i t h e r  c l e a r  
and c o n v i n c i n q  e v i d e n c e  or by 
e v i d e n c e  a s  s u b s t a n t i a l  a s  t h e  
c o n s e q u e n c e s ,  r e l y i n q  upon Bowling 
v s .  Depa r tmen t  o f  I n s u r a n c e ,  
394 So.2d 1 6 5  ( F l a .  1st DCA 1 9 8 1 ) .  



Al though  t h e  r e c o r d  c o n t a i n s  
c o m p e t e n t  s u b s t a n t i a l  e v i d e n c e  which 
would s u p p o r t  e i t h e r  a f i n d i n g  t h a t  
a p p e l l e e  commit ted  t h e  s e x u a l  b a t t e r y  
o r  a f i n d i n g  t h a t  h e  d i d  n o t ,  t h e  
h e a r i n g  o f f i c e r ' s  recommendat ion is 
b a s e d  upon i n c o r r e c t  i n t e r p r e t a t i o n  
o f  t h e  law i n  t w o  r e s p e c t s :  t h a t  a 
minor  v i c t i m ' s  t e s t i m o n y  m u s t  be  
c o r r o b o r a t e d  i n  o r d e r  to  f i n d  t h a t  
a t e a c h  engaged i n  s e x u a l  m i s c o n d u c t ,  
and t h a t  t h e  s t a n d a r d  o f  p r o o f ,  unde r  
t h e  c i r c u m s t a n c e s  o f  t h i s  case, is 
g r e a t e r  t h a n  a  p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e .  (Emphas i s  S u p p l i e d )  

I n  r e c o g n i z i n g  t h e  g r a v i t y  o f  i t s  a u t h o r i t y  i n  l i c e n s i n g  

cases,  t h e  E d u c a t i o n  P r a c t i c e s  Commission s u b m i t s ,  f o r  t h e  

r e a s o n s  s e t  f o r t h  below,  t h a t  t h e  s t a n d a r d  o f  p r o o f  employed i n  

t h e  Bowlinq case, sometimes r e f e r r e d  to  as t h e  s l i d i n g  s c a l e  

s t a n d a r d  o f  p r o o f ,  h a s  become c o n f u s i n g ,  i f  n o t  unworkab le ,  and 

s u b m i t s  t h a t  a s i n g l e  s t a n d a r d ,  whe the r  c lear  and c o n v i n c i n g  o r  

p r e p o n d e r a n c e ,  s h o u l d  be  a d o p t e d .  The Co~nmiss ion  s u b m i t s  t h a t  a  

h i g h e r  s t a n d a r d  o f  p r o o f  i s  p r e f e r a b l e  to t h e  s l i d i n g  o n e  

e s t a b l i s h e d  by Bowling.  

The Bowlinq case a r o s e  f rom an a c t i o n  by t h e  Depa r tmen t  o f  

I n s u r a n c e  a g a i n s t  a l i c e n s e d  i n s u r a n c e  a g e n t  c h a r g e d ,  i n t e r  a l i a ,  

w i t h  m i s a p p r o p r i a t i o n  o f  f u n d s .  I n  o v e r  t u r n i n g  t h e  a g e n c y ' s  

f i n a l  o r d e r ,  t h e  F i r s t  D i s t r i c t  m a i n t a i n e d  t h a t :  

I n  a p r o c e e d i n g  under  a p e n a l  s t a t u t e  
f o r  s u s p e n s i o n  o r  r e v o c a t i o n  o f  a 
v a l u a b l e  b u s i n e s s  o r  p r o f e s s i o n a l  
l i c e n s e ,  t h e  term " s u b s t a n t i a l  
c o m p e t e n t  e v i d e n c e "  takes  on  v i g o r o u s  
i m p l i c a t i o n s  t h a t  a re  n o t  so c l e a r l y  
p r e s e n t  on  o t h e r  o c c a s i o n s  f o r  agency  
a c t i o n  unde r  C h a p t e r  120 .  A l thouyh  
a l l  q u e s t i o n s  o f  f a c t  as  d i s t i n g u i s h e d  
f rom p o l i c y  a r e  d e t e r m i n a b l e  unde r  



t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  by 
s u b s t a n t i a l  c o m p e t e n t  e v i d e n c e ,  
S e c t i o n  1 2 0 . 6 8 ( 1 0 ) ,  w e  d i f f e r e n t i a t e  
be tween  e v i d e n c e  which " s u b s t a n t i a l l y "  
s u p p o r t s  c o n v e n t i o n a l  fo rms  o f  
r e g u l a t o r y  a c t i o n  and e v i d e n c e  which 
i s  r e q u i r e d  to  s u p p o r t  " s u b s t a n t i a l l y "  
a r e t r o s p e c t i v e  c h a r a c t e r i z a t i o n  o f  
o f  c o n d u c t  r e q u i r i n g  s u s p e n s i o n  or 
r e v o c a t i o n  o f  t h e  a c t o r ' s  l i c e n s e ,  
E v i d e n c e  which i s  " s u b s t a n t i a l "  f o r  
one  p u r p o s e  may b e  l e s s  so on  a n o t h e r ,  
g r a v e r  o c c a s i o n .  One takes a  
s t r a n g e r ' s  name a t  h i s  word upon a 
c h a n c e  m e e t i n g ,  b u t  w a n t s  b e t t e r  
p r o o f  to c a s h  h i s  check .  

Ove r th rowing  t h e  c lear  and c o n v i n c i n g  s t a n d a r d  embraced by a 

pre-APA Second D i s t r i c t  C o u r t  i n  Re id  v ,  F l o r i d a  R e a l  E s t a t e  

Commission,  188  So.2d 846 ( F l a . 2 d  DCA 1 9 6 6 ) ,  t h e  Bowling C o u r t  

d i f f e r e n t i a t e d  be tween  t h e  l e v e l s  o f  s t a n d a r d  o f  p r o o f  r e q u i r e d  

i n  a d m i n i s t r a t i v e  p r o c e e d i n g s  and h e l d  t h a t ,  "when t h e  p r o c e e d i n g  

may r e s u l t  i n  t h e  loss o f  a v a l u a b l e  b u s i n e s s  or p r o f e s s i o n a l  

l i c e n s e ,  t h e  c r i t i c a l  matters i n  i s s u e  mus t  b e  shown by e v i d e n c e  

which is i n d u i t a b l y  a s  s u b s t a n t i a l  as  t h e  c o n s e q u e n c e s . "  (394 

Al though  Bowling h a s  been  c o n s i s t e n t l y  r e l i e d  upon, i t s  

h o l d i n g  is i n  d a n g e r  o f  b e i n g  s t r a i n e d  beyond l o g i c .  The 

d i f f i c u l t y  e n c o u n t e r e d  by a g e n c i e s  a t t e m p t i n g  to  comply w i t h  

Bowlinq is  t h a t  t h e  o p i n i o n  i m p l i e s  t h a t  t h e  s e v e r i t y  o f  t h e  

p e n a l t y  sets t h e  s t a n d a r d  o f  p r o o f .  The E d u c a t i o n  P r a c t i c e s  

Commission s u b m i t s  t h a t  t h e  s t a n d a r d  o f  p r o o f  employed i n  e a c h  

d i s c i p l i n a r y  p r o c e e d i n g  s h o u l d  r ema in  s t a t i c ;  t h e  s e v e r i t y  o f  t h e  

p e n a l t y  s h o u l d  f l o w  from t h e  s e r i o u s n e s s  o f  t h e  o f f e n s e ,  b u t  



s h o u l d  n o t  a l t e r  t h e  s t a n d a r d  o f  p r o o f .  The s t a n d a r d  o f  p r o o f ,  

w h e t h e r  c l e a r  and c o n v i n c i n g ,  o r  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  

s h o u l d  n o t  s h i f t  d e p e n d i n g  upon t h e  p e n a l t y  s o u g h t  by t h e  

agency .  To r e q u i r e  s u c h  s h i f t i n g  p l a c e s  a n e a r  i m p o s s i b l e  b u r d e n  

on  a r e v i e w i n g  agency  impos ing  f i n a l  a c t i o n ,  and e r o d e s  t h e  

a u t h o r i t y  g r a n t e d  to  i t  v i a  S e c t i o n  1 2 0 . 5 7 ( 1 )  ( b ) 9 ,  F.S. which  

p r o v i d e s ,  t h a t :  

The agency  may a c c e p t  t h e  recominended 
p e n a l t y  i n  a recommended o r d e r ,  b u t  
may n o t  r e d u c e  o r  i n c r e a s e  i t  w i t h o u t  
a  r e v i e w  o f  t h e  c o m p l e t e  r e c o r d  and 
w i t h o u t  s t a t i n g  w i t h  p a r t i c u l a r i t y  
i t s  r e a s o n s  t h e r e f o r  i n  t h e  o r d e r ,  by 
c i t i n g  to  t h e  r e c o r d  i n  j u s t i f y i n g  t h e  
a c t i o n .  

A t  l e a s t  o n e  h e a r i n g  o f f i c e r  h a s  r e a d  Bowlinq t o  r e q u i r e  

t h a t  an  a g e n c y ,  when a l l e g i n g  a h i g h e r  p e n a l t y ,  c a t a p u l t s  i n t o  an  

e l e v a t e d  s t a n d a r d  o f  p r o o f ,  w h i l e ,  i f  a l l e g i n g  a lesser  p e n a l t y ,  

may r e l y  on  a lower s t a n d a r d .  A l l e g a t i o n  o f  r e v o c a t i o n  as a  

p o t e n t i a l  p e n a l t y  would r e q u i r e  p r o o f  o f  c h a r g e s  by  c lear  and 

c o n v i n c i n g  e v i d e n c e ,  b u t  where  r e v o c a t i o n  were n o t  a l l e g e d  t h e  

s t a n d a r d  o f  p r o o f  would b e  l e s s  t h a n  c lear  and c o n v i n c i n g ,  b u t  

n o t  l e s s  t h a n  p r e p o n d e r a n c e .  Depa r tmen t  o f  P r o f e s s i o n a l  

R e g u l a t i o n ,  F l o r i d a  Xeal E s t a t e  Commission v .  P e t e r  David 

F r o n t i e r o ,  8  FALR 2237 ( F l a .  R e a l  E s t a t e  Commission 1 9 8 5 ) .  



The r e a d i n g  o f  Bowing g i v e n  by t h e  h e a r i n g  o f f i c e r  i n  

F r o n t i e r o  is  n o t  u n u s u a l ;  however ,  t h e  E d u c a t i o n  P r a c t i c e s  

Comniss ion  s u b m i t s  t h a t  such  r e a d i n g s  r e v e r s e  t h e  n a t u r a l  o r d e r  

o f  t h i n g s .  R a t h e r  t h a n  h a v i n g  t h e  s e v e r i t y  o f  t h e  p e n a l t y  

d i c t a t e  t h e  s t a n d a r d  o f  p r o o f ,  t h e  Commission s u b m i t s  t h a t  t h i s  

C o u r t  s h o u l d  a d o p t  a  s i n g l e  s t a n d a r d  o f  p r o o f  i n  l i c e n s i n g  c a s e s  

so t h a t  t h e  s e v e r i t y  o f  t h e  p e n a l t y  would i n s t e a d  f l o w  f rom t h e  

a l l e g a t i o n s  p roven .  



CONCLUSION 

T h i s  C o u r t  s h o u l d  a d o p t  a s i n g l e  s t a n d a r d  o f  p r o o f  f o r  

d i s c i p l i n a r y  p r o c e e d i n g s  i n v o l v i n g  t e a c h i n g  c e r t i f i c a t e s .  

R e s p e c t f u l l y  s u b m i t t e d ,  

ROBERT A. BUTTERWORTH 
ATTORNEY GENERAL 

~ s s ' i s t a n t  ~ t t o r n s  G e n e r a l  
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T a l l a h a s s e e ,  F l o r i d a  32301;  Pame la  L. Coope r ,  Esq.1  P. 0. Box 

1 5 4 7 ,  T a l l a h a s s e e ,  F l o r i d a  32302 and Thomas W. Young, 111, 

E s q u i r e ,  208 West P e n s a c o l a  S t r e e t ,  T a l l a h a s s e e ,  F l o r i d a  32301 ,  

and by F e d e r a l  E x p r e s s  t o  J o h n  J. Chamblee ,  J r . ,  E sq . ,  202 Cardy  

S t r e e t ,  Tarnga, F l o r i d a  33606.  

ROBERT A. BUTTERWORTH 
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