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INTRODUCTION 

The P e t i t i o n e r  i n  t h e s e  p r o c e e d i n g s ,  L e w i s  M. W i l l i a m s ,  w i l l  

b e  r e f e r r e d  t o  as " P e t i t i o n e r "  or "Mr. Wil l iams ."  The F l o r i d a  

Bar s h a l l  b e  r e i e r r e d  t o  a s  s u c h  o r  as  " t h e  Bar." 

R e f e r e n c e s  t o  t h e  t r a n s c r i p t  of t h e  f i n a l  h e a r i n g  w i l l  b e  by 

t h e  d e s i g n a t i o n  TR-I f o r  r e f e r e n c e s  t o  volume I o f  t h e  t r a n s c r i p t  

( J u l y  6 ,  1 9 8 7 ) ,  and  T R - I 1  f o r  r e f e r e n c e s  t o  volume I1 ( J u l y  78,  

1 9 8 7 ) .  



ARGUHENT 

I. THE REFEREE IGNORED THE OVERWHELMING 
E V l D E N C E  BEFORE HER THAT PETITIONER 
HAS REHABILITATED HIMSELF SINCE H I S  
S U S P E N S I O N  I N  1979 AND ERRONEOUSLY 
RECOMMENDED PETITIONER BE D E N I E D  
REINSTATEMENT 

On pages two through four of i t s  b r i e f ,  the  Bar l i s ts  eleven 

reasons f o r  denying P e t i t i o n e r ' s  re instatement  t o  p r a c t i c e .  Each 

of those reasons s h a l l  be addressed i n  t h i s  reply.  P e t i t i o n e r  

s h a l l  l a b e l  t h e  B a r ' s  reasons a through k i n  l i k e  manner a s  the 

Bar. 

A. P e t i t i o n e r ' s  Conduct Before h i s  Conviction ( i t em a . )  

a .  The  Bar would deny P e t i t i o n e r  re instatement  because of 

h i s  a l l e g e d  a s s o c i a t i o n  w i t h  drug t r a f f i c k e r s  p r i o r  t o  h i s  

convict ion.  P e t i t i o n e r  has paid the  p r i c e  for  t h i s  misconduct. 

H e  has  se rved  h i s  s e n t e n c e  and h e  has  been suspended from 0 
p r a c t i c e  fo r  over nine years .  

The Bar chose never t o  b r i n g  d i sba rmen t  c h a r g e s  a g a i n s t  

P e t i t i o n e r .  I f  h i s  crime d i d  not warrant even an at tempt  a t  

d i s b a r m e n t ,  t h e  Bar should  no t  be al lowed now t o  a rgue  h i s  

o f fenses  forever  precluue reinstatement .  

B. P e t i t i o n e r ' s  Conduct After H i s  Conviction I n  1979 
B u t  P r io r  t o  H i s  Incarcera t ion  I n  May 1 9 8 0  ( i tems  
b. throuqh 9 . )  

b. Gary McDaniel p rovided  t h e  o n l y  t e s t i m o n y  i n d i c a t i n g  

P e t i t i o n e r ' s  a s s o c i a t i o n  w i t h  a supposed drug smuggler named 

e i t h e r  Poppo or Poppa. H e  a l s o  r e f e r s  t o  P e t i t i o n e r ' s  a t tempts  t o  

o b t a i n  counse l  t o r  Ys idro  Rodriguez.  A s  shown l a t e r  i n  t h i s  



b r i e f ,  n o n e  of M c D a n i e l ' s  t e s t i m o n y  is  c r e d i b l e .  H i s  lack of 

c r e d i b i l i t y  stems p r i m a r i l y  from h i s  f a i l u r e  t o  e x t r a c t  o v e r  

$13 ,300  i n  fees  from P e t i t i o n e r ,  $ 1 0 , 0 0 0  of w h i c h  were e a r n e d  

by McDaniel  w h i l e  w o r k i n g  €or  R o d r i g u e z  ( P e t .  Ex. 5 ) .  McDaniel  

t h i n k s  P e t i t i o n e r  t r i e d  t o  d e f r a u d  him ( T R  I1 1 3 6 ) .  

a 

M c D a n i e l  b e g a n  w o r k i n g  f o r  R o d r i g u e z  (who was a c c u s e d  of 

m u r d e r )  i n  J u l y  1 9 7 9 ,  f o u r  months  before  h e  m e t  P e t i t i o n e r  ( T R  II- 

1 5 6 ) .  McDaniel  had known R o d r i g u e z  s i n c e  1977.  Mr. McDanie l ,  

i n c r e d i b l y ,  t e s t i f i e d  t h a t  h e  b e g a n  w o r k i n g  €or  Mr. R o d r i g u e z  o n  

t h e  promise t h a t  P e t i t i o n e r  would p a y  R o d r i g u e z '  b i l l  ( T R  11-156) .  

Despi te  t h e  t a c t  t h a t  i n  J u l y  1979 h e  d i d  n o t  know P e t i t i o n e r  

McDaniel  n e v e r  t e l e p h o n e d  or  c o n t a c t e d  P e t i t i o n e r  t o  v e r i f y  t h a t  

f a c t  ( T R  1 1 - 1 5 6 , 1 5 7 ) .  

I t  b e g g a r s  t h e  i m a g i n a t i o n  t o  b e l i e v e  t h a t  a n y  i n v e s t i g a t o r  

would u n d e r t a k e  a n  e x t e n s i v e  m u r d e r  i n v e s t i g a t i o n  o n  a promise 

t h a t  a n o t h e r  i n d i v i d u a l  would p a y  him w i t h o u t  e v e n  v e r i f y i n g  t h a t  

f ac t .  

On October  2 9 ,  1 9 8 2 ,  M c D a n i e l ' s  l a w y e r  s e n t  P e t i t i o n e r  a 

l e t t e r  ( P e t .  Ex. 5 )  demanding t h a t  P e t i t i o n e r  p a y  t o  McDaniel  a 

sum i n  e x c e s s  of $20 ,000  f o r  i n v e s t i g a t i o n  fees .  P e t i t i o n e r  d i d  

n o t  p a y  i t .  U l t i m a t e l y ,  M c D a n i e l  s u e d  P e t i t i o n e r  f o r  o n l y  

$ 3 , 3 3 4 . 9 0 .  Why d i d  M c D a n i e l  d r o p  h i s  c l a i m  f o r  t h e  o t h e r  

$ 1 6 , 0 0 0 1  B e c a u s e  h e  knew he  had n o t  o n e  s h r e d  o f  e v i d e n c e  t o  

p r o v e  u p  h i s  claim f o r  t h e  o t h e r  $ 1 6 , 0 0 0 .  I n  e s s e n c e ,  a f t e r  

R o d r i g u e z  d i d  n o t  p a y  h i s  b i l l  t o  McDanie l ,  h e  dec ided  t o  t r y  t o  

b l u f f  t h e  f u n d s  o u t  of P e t i t i o n e r .  I t  d i d  n o t  w o r k .  I n  t h e  e n d ,  

M c D a n i e l  c o u l d  s u e  o n l y  f o r  t h o s e  f e e s  a c t u a l l y  s p e n t  o n  

0 P e t i t i o n e r ' s  case. 



P e t i t i o n e r ,  who McDaniel acknowledged had a l r e a d y  paid him 

$1 ,000  i n  fees  (TR 1 1 - 1 4 4 ) ,  d e f e n d e d  a g a i n s t  M c D a n i e l ' s  a c t i o n  on  

t h e  b a s i s  of a lack of a n  i t e m i z e d  s t a t e m e n t  ( o n e  was n e v e r  s e n t  

TR 1 1 - 1 6 7 )  a n d  t h e  f a c t  t h a t  M c D a n i e l  s u e d  i n  a c o r p o r a t e  

c a p a c i t y  when t h e  w o r k  was d o n e  b e f o r e  t h e  b u s i n e s s  was 

i n c o r p o r a t e d .  

P e t i t i o n e r  u l t i m a t e l y  p a i d  t h e  $ 4 , 2 0 0  j u d g m e n t  M c D a n i e l  

o b t a i n e d  a g a i n s t  h im by r e m i t t i n g  $3 ,500  t o  McDan ie l ' s  l awyer  ( T R  

11-185) .  McDaniel  o r i g i n a l l y  t e s t i f i e d  t h a t  t h e  $3 ,500  was 

$ 2 , 0 0 0  l e s s  t h a n  t h e  j u d g m e n t .  L a t e r ,  he  " r e m e m b e r e d "  t h e  

judgment  was o n l y  $4 ,200 ,  or $700  l ess  t h a n  t h e  p a y o f f  (TR 11- 

1 3 0 , 1 5 1 ) .  T h i s  was o n e  of many i n s t a n c e s  where McDaniel  would l i e  

or e x a g g e r a t e  i n  a n  attempt t o  m a k e  P e t i t i o n e r  look bad. 

M c D a n i e l ' s  a n d  t h e  B a r ' s  a l l e g a t i o n s  t h a t  P e t i t i o n e r  

a s s o c i a t e d  w i t h  d r u g  t r a f f i c k e r s  a f t e r  t h e  c o n v i c t i o n  a r e  

u n s u b s t a n t i a t e d .  I f  t h e y  were t r u e ,  s u r e l y  t h e  B a r ' s  

i n v e s t i g a t o r s ,  i n  t h e i r  almost 200  h o u r s  of " i n v e s t i g a t i o n "  could 

have  found some e v i d e n c e  t o  s u p p o r t  them. O t h e r  t h a n  t r y i n g  t o  

g e t  a l a w y e r  f o r  R o d r i g u e z ,  t h e r e  is  no  e v i d e n c e  b e f o r e  t h i s  

C o u r t  t h a t  P e t i t i o n e r  a s s o c i a t e d  w i t h  d r u g  d e a l e r s  a f t e r  h i s  

a r r e s t  e x c e p t  fo r  M c D a n i e l ' s  t e s t i m o n y .  

c 

P e r h a p s ,  P e t i t i o n e r ' s  p rob lem is  t h a t  h e  a s s o c i a t e s  w i t h  a 

l o t  of h i s p a n i c s ,  e . g . ,  M s .  A v i l a ,  who t e s t i f i e d  on h i s  b e h a l f  i n  

h e r  c a p a c i t y  as  P r e s i d e n t  of t h e  L a t i n  D i v i s i o n  of UCP ( T R  1-7- 

1 0 ) .  P e t i t i o n e r ' s  w i f e  is a Mexican (TR 1-195)  and h e  h a s  s t r o n g  

t i e s  t o  t h e  L a t i n  community.  S u r e l y ,  a s s o c i a t i o n  w i t h  S p a n i s h  

surnamed people d o e s  n o t  equate t o  a s s o c i a t i n g  w i t h  c r i m i n a l s .  



P e t i t i o n e r ' s  o n l y  a s s o c i a t i o n  w i t h  "known c r i m i n a l s "  a f t e r  

h i s  a r r e s t  was h i s  a t tempt  t o  s e c u r e  a l awyer  f o r  a f r i e n d ,  o n e  

Ysidro R o d r i g u e z ,  i n  1979.  Such a c t i o n s  s h o u l d  n o t  bar him from 

r e i n s t a t e m e n t  i n  1988.  

c. P e t i t i o n e r  f r e e l y  a d m i t t e d  h i r i n g  McDaniel  i n  1979 t o  

f i n d  Gabriel  Garcia,  t h e  c o n f i d e n t i a l  i n f o r m e r  i n  P e t i t i o n e r ' s  

c r i m i n a l  c a s e  who n e v e r  t e s t i f i e d .  T h a t  i n f o r m a n t  n e v e r  

t e s t i f i e d  and  P e t i t i o n e r  b e l i e v e s  Garc i a ' s  t e s t i m o n y  would h a v e  

showed he d i d  n o t  s e t  up t h e  d r u g  deal ( T R  1 -242) .  ( P e t i t i o n e r  

h a s  n e v e r  d e n i e d  h e  i l l e g a l l y  p a r t i c i p a t e d  i n  t h e  t r a n s a c t i o n ,  he  

m e r e l y  d e n i e s  s e t t i n g  t h e  deal  up (TR 1-79, TR 11-196-198) .  

d .  P e t i t i o n e r  c o n c e d e s  t h a t  h i s  i n s t r u c t i n g  McDaniel  t o  t r y  

t o  i n t e r v i e w  j u r o r s  was improper. However, P e t i t i o n e r ' s  lapse 

o c c u r r e d  i n  1979 ,  when h e  was f a c i n g  a j a i l  s e n t e n c e .  H e  s h o u l d  

n o t  now b e  f o r e v e r  b a r r e d  fo r  t h i s  t r a n s g r e s s i o n .  

e .  M c D a n i e l ' s  t e s t i m o n y  t h a t  P e t i t i o n e r  i n s t r u c t e d  h im t o  

t r y  t o  b r i b e  a p o l i c e  o f f i c e r  i s  a b s u r d ,  i s  a b s o l u t e l y  

u n c o r r o b o r a t e d ,  a n d  a p p a r e n t l y  was n o t  e v e n  b e l i e v e d  b y  t h e  

referee.  She d i d  n o t  f i n d  t h a t  P e t i t i o n e r  made a n y  s u c h  e f f o r t .  

f .  P e t i t i o n e r ' s  t r u s t  a c c o u n t  d e f i n i t e l y  re f lec ted  min ima l  

a c t i v i t y  a f t e r  h i s  s u s p e n s i o n .  T h i s  is n o t  u n e x p e c t e d .  A lawyer 

c a n n o t  s i m p l y  s h u t  t h e  door o n  h i s  p rac t ice  and  h a v e  no  loose 

e n d s  d a n g l i n g .  P e t i t i o n e r  t e s t i f i e d  t h a t  a f t e r  h e  was suspended  

h e  r e c e i v e d  some f e e s  f o r  w o r k  p e r f o r m e d  p r i o r  t o  t h a t  

s u s p e n s i o n .  H e  had some d o c t o r ' s  b i l l s  and  o t h e r  o b l i g a t i o n s  he  

had  g u a r a n t e e d  o n  h i s  c l i e n t ' s  b e h a l f  t o  pay  o u t  o f  t h o s e  f e e s  

(TR 11-202)  and he d i d  so.  a 



P e t i t i o n e r  s u b m i t s  t h a t  i t  is n o t  improper f o r  a suspended  

l a w y e r  t o  keep h i s  t r u s t  a c c o u n t  open  f o r  a r e a s o n a b l e  per iod  of 

t i m e  ( he re  i t  was o n e  y e a r  and th ree  months )  t o  i n s u r e  a n  o r d e r l y  

wind-down of h i s  p rac t i ce .  Such  minor  t r a n s g r e s s i o n s  o c c u r r i n g  

i n  1 9 7 9  a n d  e a r l y  1 9 8 0  s h o u l d  c e r t a i n l y  b e  n o  b a r  t o  

r e i n s t a t e m e n t  i n  1988.  

g .  P e t i t i o n e r  f a i l e d  t o  comply w i t h  t h e  Bar ' s  t e c h n i c a l  

r u l e s  on w i n d i n g  down a p rac t i ce  by t a i l i n g  t o  f i l e  t h e  r e q u i r e d  

r u l e  1 1 . 1 0 ( 7 )  a f f i d a v i t .  However, P e t i t i o n e r  compl i ed  w i t h  t h e  

s p i r i t  of t h e  r u l e .  H e  n o t i f i e d  a l l  25 t o  35 of h i s  c l i e n t s  of 

h i s  s u s p e n s i o n ,  ceased t h e i r  r e p r e s e n t a t i o n  and  r e f e r r e d  them t o  

o t h e r  l a w y e r s  (TR 1 - 7 4 ) .  The  Bar p r e s e n t e d  no  e v i d e n c e  r e b u t t i n g  

P e t i t i o n e r ' s  t e s t i m o n y  i n  t h i s  r e g a r d .  A p p a r e n t l y ,  none of t h e  

c l i e n t s ,  t h e i r  s u b s e q u e n t  l a w y e r s ,  or  a d v e r s e  c o u n s e l  f i l e d  any  

g r i e v a n c e s  a b o u t  t h e  m a n n e r  i n  w h i c h  P e t i t i o n e r  s t o p p e d  

p r a c t i c i n g .  
0 

If P e t i t i o n e r ' s  f a i l u r e  t o  f i l e  a n  1 1 . 1 0 ( 7 )  a f f i d a v i t  i n  

1979 was so  s i g n i t i c a n t ,  why d i d  t h e  B a r  w a i t  u n t i l  1987 t o  b r i n g  

t h e  i s s u e  up? N e i t h e r  t h e  Bar nor  P e t i t i o n e r ' s  l a w y e r  a d v i s e d  

h im o f  t h e  p r o v i s i o n s  of r u l e  1 1 . 1 0 ( 7 ) ( T R  11-23). 

C. P e t i t i o n e r ' s  Tes t imony  a t  T r i a l  ( i tems h t h r o u g h  j) 

h. The Bar m a k e s  much of P e t i t i o n e r ' s  answer  t o  t h e  Bar 's  

i n t e r r o g a t o r y  s e e k i n g  a l i s t i n g  of a l l  r e a l t y  owned a s  of J a n u a r y  

1, 1 9 7 9 .  T h e  Bar a r g u e s  P e t i t i o n e r  f a l s e l y  a n s w e r e d  t h e  

i n t e r r o g a t o r y  b e c a u s e  h e  f a i l e d  t o  l i s t  some r e n t a l  p r o p e r t y  h e  

q u i t c l a i m e d  t o  h i s  s o n  on  J a n u a r y  2, 1979.  P e t i t i o n e r  was o f f  by 

o n e  day  on  h i s  r e c o l l e c t i o n  of a r ea l  e s t a t e  t r a n s a c t i o n  t h a t  

o c c u r r e d  o v e r  e i g h t  y e a r s  a g o .  The p r o p e r t y  h a s  b e l o n g e d  t o  h i s  

161 



s o n  s i n c e  1979 and  P e t i t i o n e r  h a s  no  i n t e r e s t  i n  t h e  p r o p e r t y  

o t h e r  t h a n  h a n d l i n g  f i n a n c i a l  a r r a n g e m e n t s  f o r  h i s  s o n ,  a Hous ton  

lawyer. There  is no a g r e e m e n t  f o r  him t o  g e t  t h e  p r o p e r t y  a n d ,  

s h o u l d  t h e  s o n  d i e  t o m o r r o w ,  t h e  p r o p e r t y  w o u l d  g o  t o  

P e t i t i o n e r ' s  d a u g h t e r - i n - l a w  ( T R  1 1 - 2 0 2 ) .  

a 

i. P e t i t i o n e r  d i d  n o t  d e n y  t r y i n g  t o  o b t a i n  c o u n s e l  fo r  

Y s i d r o  R o d r i g u e z .  The  Bar w o u l d  t r y  t o  c o n v i n c e  t h i s  C o u r t  

o therwise.  A f a i r  r e a d i n g  of P e t i t i o n e r ' s  t e s t i m o n y  i n d i c a t e s  

some c o n f u s i o n  ( t o  be e x p e c t e d  of e v e n t s  o c c u r r i n g  e i g h t  y e a r s  

e a r l i e r )  b u t  no  d e c e p t i o n .  P e t i t i o n e r  e m p h a t i c a l l y  s t a t e d  h e  was 

t r y i n g  t o  f i n d  a l a w y e r  f o r  R o d r i g u e z  ( T R  11-190)  and  t h a t  h e  was 

g i v e n  $ 1 , 0 0 0  t o  t r y  t o  do so ( T R  1 1 - 1 9 0 ) .  H e  o f f e red  t h e  fee t o  

Mr. B a r o n e ,  who r e f u s e d ,  a n d  t h e n  g a v e  i t  t o  C a r l i n g  Stedman on  

Mr. R o d r i g u e z '  b e h a l f  ( T R  1 1 - 1 9 1 ) .  

0 j. The Bar a l l e g e s  P e t i t i o n e r  was d e c e p t i v e  r e l a t i v e  a 1980 

t r u s t  a c c o u n t  check shown t o  h i m  a t  f i n a l  h e a r i n g .  T h a t  check  

(Bar Ex. 3 )  is n o t  l a b e l e d  " T r u s t  A c c o u n t " .  P e t i t i o n e r ' s  

c o n f u s i o n  w h i l e  l o o k i n g  a t  a c h e c k  f o r  t h e  f i r s t  t i m e  i n  o v e r  

e i g h t  y e a r s  i s  n o t  d e c e p t i o n .  P e t i t i o n e r  d i d ,  i n  f a c t ,  

a c k n o w l e d g e  i t  a s  a t r u s t  a c c o u n t  c h e c k  (TR 1 1 - 2 0 8 ) .  H e  had no 

r e a s o n  t o  l i e  a b o u t  t h e  c h e c k .  A f t e r  a l l ,  P e t i t i o n e r  is t h e  o n e  

who t u r n e d  h i s  records o v e r  t o  t h e  Bar ( T R  1 1 - 2 0 9 ) .  

D. P e t i t i o n e r ' s  Threa t s  t o  McDaniel  ( i t e m  k )  

Even  t h e  r e t e r e e  d i d  n o t  accept  t h e  B a r ' s  a r g u m e n t  t h a t  

P e t i t i o n e r  t h r e a t e n e d  McDanie l .  S h e  made n o  s u c h  f i n d i n g .  

P e t i t i o n e r ' s  " t h r e a t s "  t o  M c D a n i e l  were (1) M c D a n i e l ' s  

a n s w e r i n g  s e r v i c e  g a v e  h i m  a m e s s a g e  from P e t i t i o n e r  on  November 
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4 ,  1982 w i t h  t h e  message  "HOW i s  y o u r  h e a l t h ? "  ( T R  I1 140-141)  

and  ( 2 )  McDaniel  r e c e i v e d  a n  u n s i g n e d  n o t e  a t  h i s  o f f i c e  which h e  

a s sumes  is  from P e t i t i o n e r .  T h a t  n o t e  c o n s i s t e d  of copies  of 

v a r i o u s  documen t s  s e n t  t o  M c D a n i e l ' s  o f f i c e .  McDaniel  c o n s i d e r e d  

t h a t  a t h r e a t  b e c a u s e ,  h e  t e s t i f i e d ,  h i s  b u s i n e s s  a d d r e s s  i s  n o t  

p u b l i c  knowledge.  T h a t  s t a t e m e n t  was p r o v e n  t o  b e  f a l se .  

P e t i t i o n e r  made no  t h r e a t s  t o  McDaniel .  

The  t e l e p h o n e  message  was i n  r e s p o n s e  t o  a O c t o b e r  29, 1982 

l e t t e r  ( P e t .  Ex. 5 )  from M c D a n i e l ' s  l a w y e r  a s k i n g  P e t i t i o n e r  t o  

c a l l  McDaniel .  A p p a r e n t l y ,  McDaniel  was n o t  i n  and P e t i t i o n e r  

l e f t  a b r i e f  m e s s a g e  w i t h  t h e  a n s w e r  s e r v i c e  o p e r a t o r  t o  t h e  

e f f ec t  of a n  i n q u i r y  a b o u t  M c D a n i e l ' s  h e a l t h .  Is t h a t  a t h r e a t ?  

Of c o u r s e  n o t .  The r e fe ree  d i d  n o t  f i n d  i t  so. 

On November 4,  1982,  when t h e  c a l l  was made P e t i t i o n e r  was 

i n  j a i l  and  o n l y  f i v e  d a y s  from h i s  pa ro le  da te .  I t  i s  a b s u r d  t o  

t h i n k  t h a t  h e  would l e a v e  a t h r e a t e n i n g  message  w i t h  a t e l e p h o n e  

o p e r a t o r ,  o n e  t h a t  c o u l d  be e a s i l y  p r o v i d e d  t o  c o r r e c t i o n s  

o f f i c i a l s ,  f i v e  d a y s  b e f o r e  h i s  release from j a i l .  

The s e c o n d  " t h r e a t "  is  s i m p l y  i n c r e d i b l e .  

McDaniel  t e s t i f i e d  e m p h a t i c a l l y  d u r i n g  d i r e c t  e x a m i n a t i o n  

a 

t h a t :  

The  b u s i n e s s  address ( M c D a n i e l ' s  o f f i c e )  
i s n ' t  p u b l i c  knowledge ( T r  11-133). 

M c D a n i e l  s a i d  t h e  n o t e  was a n  i n d i c a t i o n  t h a t  " s o m e b o d y "  

knows h i s  o f t i c e  s u i t e  number, "which  is v e r y  p r o t e c t e d "  ( T R  II- 

1 3 4 ) .  

On c r o s s - e x a m i n a t i o n ,  h o w e v e r ,  i t  b e c a m e  a p p a r e n t  t h a t  

McDaniel  was l y i n g  t o  t h e  referee a b o u t  h i s  secre t  a d d r e s s  ( T R  

11-137-139).  
0 



The n o t e  t h a t  McDaniel c o n s i d e r e d  t h r e a t e n i n g  was a d d r e s s e d  

t o  P r e t e x t  S e r v i c e s ,  1113 Old D i x i e  Highway, L a k e  P a r k ,  F l o r i d a  

33043 ( T R  11 -137) .  I t  was postmarked West Palm Beach ( P e t i t i o n e r  

l i v e s  i n  M i a m i ) .  

0 

The n o t e  c o n s i s t e d  of a p u b l i c  S t a t e  of F lo r ida  corporate  

document  l i s t i n g  M c D a n i e l ' s  a d d r e s s  as  1133 O l d  D i x i e  Highway, 

Number 4 ,  L a k e  P a r k ,  F lor ida  ( T R  11 -138) .  The second  document  

was a copy of M c D a n i e l ' s  o c c u p a t i o n a l  l i c e n s e  and  bore t h e  1133 

O l d  D i x i e  Highway a d d r e s s .  The t h i r d  d o c u m e n t  was a c o u n t y  

o c c u p a t i o n a l  l i c e n s e  w i t h  t h e  same 1133 O l d  D i x i e  Highway address 

( T R  11 -139) .  

A l l  t h r e e  documents  were p u b l i c  documents  and  a l l  t h r e e  b o r e  

M c D a n i e l ' s  a d d r e s s  w h i c h  h e  e a r l i e r  t e s t i f i e d  " i s n ' t  p u b l i c  

knowledge" ( T R  11-133)  and "which i s  v e r y  pro tec ted"  ( T R  11-134) .  

C l e a r l y  anyone  c o u l d  have  o b t a i n e d  McDan ie l ' s  address w i t h  a 

minimum of e f f o r t .  McDan ie l ' s  a d d r e s s  is  n o t  s ec re t .  I t  is  i n  

t h e  p u b l i c  domain.  Anyone of h i s  p r i o r  150  c l i e n t s  c o u l d  have  

s e n t  him h i s  " t h r e a t e n i n g "  n o t e .  

0 

T h e r e  i s  a b s o l u t e l y  n o  e v i d e n c e  l i n k i n g  t h a t  n o t e  t o  

P e t i t i o n e r  . 
McDaniel w i l l  s a y  a n y t h i n g  t o  p u t  P e t i t i o n e r  i n  a bad l i g h t .  

H i s  a t t e m p t  t o  p a i n t  a n  a n o n y m o u s  l e t t e r  a s  a t h r e a t  b y  

P e t i t i o n e r  c l e a r l y  i n d i c a t e s  t h e  d e g r e e  t o  which McDaniel w i l l  go  

t o  m a k e  P e t i t i o n e r  seem u n s c r u p u l o u s .  To  b o l s t e r  t h i s  f i c t i o n ,  

M c D a n i e l  s w o r e  t o  t h e  r e f e r e e  h i s  a d d r e s s  was unknown t o  t h e  

p u b l i c .  A c t u a l l y ,  anybody c o u l d  g e t  i t  e a s i l y .  



T h e  r e f e r e e  d i d  n o t  f i n d  t h a t  P e t i t i o n e r  t h r e a t e n e d  

0 McDaniel .  She had no bas i s  t o  d o  so .  The Bar 's  a t t empt s  t o  u s e  

M c D a n i e l ' s  v i v i d  i m a g i n a t i o n  a s  a b a r  t o  P e t i t i o n e r ' s  

r e i n s t a t e m e n t  s h o u l d  be r e j e c t e d .  

E. P e t i t i o n e r  S h o u l d  B e  R e i n s t a t e d  

What more c a n  P e t i t i o n e r  do t o  g e t  r e i n s t a t e d ?  S i n c e  h i s  

release from j a i l  i n  November 1982 he h a s  l ed  a n  e x e m p l a r y  l i f e .  

Nine  l a w y e r s  and  s i x  n o n l a w y e r s  t e s t i i i e d  o n  h i s  b e h a l t .  Ail 

commend h i s  e f f o r t s  toward r e h a b i l i t a t i o n .  I n c l u d e d  among t h o s e  

w i t n e s s e s  was L o u i s  Casuso ,  t h e  l awyer  t h a t  p r o s e c u t e d  P e t i t i o n e r  

i n  1978 ( T R  I ,  56-67) .  

Two of P e t i t i o n e r ' s  l awyer  w i t n e s s e s  would h i r e  him a s  a n  

a s s o c i a t e  ( R e y n o l d s ,  TR I 5 0 ;  B a r o n e ,  TR 1 - 1 8 8 ) .  All w o u l d  

e i t h e r  r e t a i n  him or  re fe r  c l i e n t s  t o  him. 

What more c a n  P e t i t i o n e r  d o  t o  g e t  r e i n s t a t e d ?  Nobody 0 
r e b u t t e d  h i s  t e s t i m o n y  a n d  h i s  w i t n e s s e s  ' t e s t i m o n y  a b o u t  

r e h a b i l i t a t i o n .  N o  u n a u t h o r i z e d  p r a c t i c e  of law was c h a r g e d  

( e x c e p t ,  a r g u a b l y ,  P e t i t i o n e r ' s  w r i t i n g  a t r u s t  a c c o u n t  c h e c k  i n  

J a n u a r y  1 9 8 0 ) .  H e  r e f e r r ed  h i s  d a u g h t e r ' s  case t o  Mr. Barone  (TR 

I 1 1 0 ) .  P e t i t i o n e r  h a s  o b v i o u s l y  kept a b r e a s t  o f  t h e  law--h is  

c l e r k i n g  i s  s u p e r l a t i v e .  

P e t i t i o n e r  h a s  now been  suspended  f o r  o v e r  n i n e  y e a r s .  H e  

was i n c a r c e r a t e d  from F e b r u a r y  1980 u n t i l  November 1982.  H e  h a s  

paid a s t i f f  p e n a l t y  f o r  h i s  o f f e n s e .  H i s  c i v i l  r i g h t s  were 

r e s t o r e d  i n  May 1985  ( T R  I 7 8 ) .  H e  h a s  worked f o r  c h a r i t y ,  h e  

h a s  passed h i s  e t h i c s  exam. What more c a n  he do? 



P e t i t i o n e r  w i l l  t u r n  60 on J u n e  29, 1988 (TH I 81). H e  

l i v e s  m o d e s t l y ,  s t i l l  r e s i d i n g  i n  t h e  house  h e  bough t  24 y e a r s  

ago  ( T R  1-112). Between them, h e  and h i s  w i f e  have  n i n e  c h i l d r e n  

( T R  I 1 1 0 ) .  H e  d r i v e s  a 1975 C h r y s l e r ,  a g i f t  f r o m  O r l a n d o  

Mol ina ,  one  o t  P e t i t i o n e r ' s  w i t n e s s e s ,  and h i s  w i f e  d r i v e s  a 1980 

Oldsmobi l e  (TR I 112). H e  h a s  a 14 y e a r  o l d  s o n  t o  p u t  t h r o u g h  

s c h o o l ,  a w i f e  t o  p r o t e c t ,  and a r e t i r e m e n t  t o  t h i n k  a b o u t  ( T R  I 

0 

210). 

I f  P e t i t i o n e r  is d e n i e d  r e i n s t a t e m e n t ,  what  happens  t h e n ?  

I n  one  y e a r ,  i f  h e  a p p l i e s  a g a i n ,  w i l l  t h e  Bar o n c e  a g a i n  b r i n g  

u p  a l l  h i s  a l l e g e d  impropriet ies  t h a t  o c c u r r e d  i n  1979 and 1980? 

W i l l  t h e y  o n c e  a g a i n  p a r a d e  M c D a n i e l  f o r w a r d  w i t h  h i s  

u n s u b s t a n t i a t e d  s t o r i e s  o f  t h r e a t s ?  W i l l  t h e  S t a t e  A t t o r n e y ' s  

o f f i c e  s e n d  a n o t h e r  r e p r e s e n t a t i v e  f o r w a r d  (whose knowledge of  

P e t i t i o n e r  w i l l  c o n s i s t  o n l y  of a f i l e  h e  read a few d a y s  b e f o r e  

f i n a l  h e a r i n g )  t o  s a y  t h a t  P e t i t i o n e r  s h o u l d  n e v e r  b e  r e i n s t a t e d  

b e c a u s e  of t h e  n a t u r e  of h i s  crime i n  1978? 

e 

T h e  p u r p o s e  o f  t h e s e  p r o c e e d i n g s  i s  n o t  t o  r e t r y  t h e  

P e t i t i o n e r  f o r  h i s  pas t  wrongs.  The p u r p o s e  of these p r o c e e d i n g s  

i s  t o  allow t h e  P e t i t i o n e r  t o  show h e  has r e h a b i l i t a t e d  h i m s e l f .  

P e t i t i o n e r  h a s  done  so.  L e t  him resume pract ice .  H e  w i l l  n eve r  

commit a n o t h e r  crime. 



11. THE REFEREE HAD NO BASIS UNDER THE RULES 
OF D I S C I P L I N E  TO ASSESS THE BAR'S 
I N V E S T I G A T I V E  COST TO PETITIONER 

The Bar h a s  a n  i n t e r e s t i n g  t h e o r y  t o  j u s t i f y  t h e i r  g e t t i n g  

costs  n o t  p r o v i d e d  f o r  i n  t h e  R u l e s  of D i s c i p l i n e .  I n  e s s e n c e ,  

t h e y  s a y  " i t  t h e  r u l e s  do n o t  f o r b i d  i t ,  w e  c a n  g e t  i t ." 

T h i s  C o u r t ' s  r u l e  3 - 7 . 5 ( k ) ( l )  i s  e x p l i c i t .  A s s e s s a b l e  cos t s  

s h a l l  i n c l u d e  v a r i o u s  e x p e n s e s  as  l i s t e d .  There is no catch-all  

p r o v i s i o n  s u c h  a s  "and any  o the r  c o s t s  t h e  C o u r t  m i g h t  assess." 

T h e  l i s t e d  r e i m b u r s a b l e  e x p e n s e s  d o  n o t  i n c l u d e  

i n v e s t i g a t i v e  cos ts .  

Cos ts  c a n  b e  assessed o n l y  when t he re  is spec i f i c  a u t h o r i t y  

f o r  them.  T h e r e  i s  no s u c h  a u t h o r i t y  f o r  i n v e s t i g a t o r ' s  fees.  

P e t i t i o n e r  s h o u l d  n o t  be r e q u i r e d  t o  p a y  t h e  Bar ' s  e x o r b i t a n t  

i n v e s t i g a t o r ' s  s a l a r i e s .  

a T h i s  C o u r t  h a s  i n  t h e  p a s t  s t r i c t l y  c o n s t r u e d  i t s  r u l e s  

r e l a t i n g  t o  sums l a w y e r s  i n  d i s c i p l i n a r y  p r o c e e d i n g s  mus t  pay .  

For example ,  fees  c a n n o t  b e  o r d e r e d  r e f u n d e d  w i t h o u t  spec i f i c  

a u t h o r i t y .  The F l o r i d a  Bar v .  Winn, 208 So. 2d 809 ( F l a .  1968)  

a t  810. T h e  C o u r t  found  no  a u t h o r i t y  f o r  o r d e r i n g  a l awyer  t o  

p a y  a c l i e n t ' s  losses  a s  a r e s u l t  of t h e  l a w y e r ' s  n e g l e c t .  - The 

F l o r i d a  Bar  v .  C a s t l e ,  512  S o . 2 d  1 6 2  ( F l a .  1 9 8 7 ) .  L i k e w i s e ,  

t h e r e  i s  no  a u t h o r i t y  t o  o r d e r  t h e  p a y m e n t  o f  i n v e s t i g a t o r s '  

s a l a r i e s .  

T h i s  s h o u l d  b e  p a r t i c u l a r l y  t r u e  w h e r e  t h e  i n v e s t i g a t o r s  

accomplished n o t h i n g .  I n  almost 200 h o u r s ,  t h e  i n v e s t i g a t o r s  

t u r n e d  up n o t  a s i n g l e  w i t n e s s  t o  t e s t i f y  a g a i n s t  P e t i t i o n e r .  



N o t  o n e .  They  d i d  n o t  t u r n  up o n e  s c i n t i l l a  of e v i d e n c e  t o  

s u p p o r t  McDan ie l ' s  a l l e g a t i o n s .  I n  e s s e n c e ,  t h e y  accompl i shed  

n o t h i n g .  

P e t i t i o n e r  s h o u l d  n o t  have  t o  pay  t h e  Bar 's  i n v e s t i g a t i v e  

c o s t s .  



CONCLUSION 

P e t i t i o n e r  h a s  p r o v e d  h i s  r e h a b i l i t a t i o n  by t h e  overwhelming  

w e i g h t  of t h e  e v i d e n c e .  H e  h a s  b e e n  s u s p e n d e d  from t h e  p rac t ice  

of law f o r  o v e r  n i n e  y e a r s  a n d ,  w i t h  t h e  e x c e p t i o n  of a f ew 

t r a n s g r e s s i o n s  d u r i n g  t h e  f i r s t  y e a r  a f t e r  h i s  s u s p e n s i o n ,  h a s  

l e d  a n  e x e m p l a r y  l i f e .  H e  s h o u l d  be r e i n s t a t e d  t o  t h e  p rac t ice  

of l a w .  

The r e f e r e e ' s  award t o  The  F l o r i d a  Bar of i t s  c o s t s  i n  

c o n d u c t i n g  t h e  i n v e s t i g a t i o n  i s  n o t  a u t h o r i z e d  b y  t h e  R u l e s  of 

D i s c i p l i n e  a n d ,  t h e r e f o r e ,  s h o u l d  be r e v e r s e d .  
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