
I N  THE SUPREME COURT CIF FLCIRZDA 

(Before a Referee) 

THE FLORIDA BAR, 

Complainant ,  Case No. 69,592 

VS.  

WALTER B. DUIVAGAN, 

Respondent 

(TFB No. 07A86C40) 

REPORT OF REFEREE 

I. Summary o f  Proceedings:  Pursuant  t o  t h e  unders igned b e i n g  d u l y '  
appo in ted  as r e f e r e e  t o  conduct  d i s c i p l i n a r y  p roceed ings  h e r e i n  
a c c o r d i n g  t o  t h e  Rules o f  D i s c i p l i n e ,  h e a r i n g s  were h e l d  on February  
3, 1987. The P lead ings ,  N o t i c e s ,  Mot ions,  Orders,  T r a n s c r i p t s  and 
E x h i b i t s  a l l  o f  wh ich a r e  fo rwarded  t o  The Supreme C o u r t  o f  F l o r i d a  
w i t h  t h i s  r e p o r t ,  c o n s t i t u t e s  t h e  r e c o r d  i n  t h i s  case. 

The f o l l o w i n g  a t t o r n e y s  appeared as counsel  f o r  t h e  p a r t i e s :  

Fo r  The F l o r i d a  Bar  Dav id  G. McGunegle, Esq. 
Fo r  The Respondent, Wa l te r  B. Dunagan, Esq. 

11. F i n d i n g s  o f  F a c t  as t o  Each I t e m  o f  Misconduct  o f  wh ich t h e  Respondent 
i s  charged: The Respondent was r e t a i n e d  b y  Kay Golden i n  May 1985 
t o  s e l l  o r  r e n t  h e r  p r o p e r t y .  T r .  p. 14  1.17-18. A Power o f  A t t o r n e y  
and w a r r a n t y  deed were s igned  b y  t h e  c l i e n t .  The c l i e n t  recogn ized  
h e r  s i g n a t u r e  on t h e  deed b u t  t e s t i f i e d  t h a t  she was unaware t h a t  
she had executed i t .  T r .  p.15 1.18 - p.16 1.1. 

The Respondent i n t e n d e d  f o r  t h e  i n i t i a l  w a r r a n t y  deed t o  be h e l d  
i n  t r u s t  f o r  t h e  c l i e n t  b u t  no t r u s t  documents were drawn and t h e  
w a r r a n t y  deed was n o t  reco rded .  T r .  p.124 1.2 t h r o u g h  p.125 1.24. 

The Respondent f a i l e d  t o  p r o v i d e  any a c c o u n t i n g  f o r  r e n t s  c o l l e c t e d .  
T r .  p.128 1.18-25. The p r o p e r t y  was r e n t e d  f o r  two months p r i o r  
t o  h i s  purchase f o r  $350 p e r  month w i t h  a  $50 mortgage payment p a i d  
f r o m  r e n t a l .  



The c l i e n t  and a  r e l a t i v e  p e r i o d i c a l l y  ob ta ined  sums o f  money f rom 
t h e  Respondent due t o  emergencies and a l l e g a t i o n s  o f  abuse by t h e  
c l i e n t ' s  husband o f  t h e  c l i e n t  and c h i l d r e n .  T r .  p.41 1. 17-20. 

On November 8, 1985 t h e  Respondent bought t h e  p r o p e r t y  from t h e  
c l i e n t  f o r  $6,000 p l u s  payment o f  l i e n s  and i n  cons ide ra t i on  o f  
cash advances which had been made t o  t h e  c l i e n t .  T r .  p.29 1. 8-19 
and Tr .  p.90 1.5-1 2. 

A t  t h e  t ime o f  purchase Respondent d i d  n o t  adv ise  c l i e n t  t o  seek 
independent l e g a l  adv ice  and d i d  n o t  adv ise  her  t h a t  he was n o t  
a c t i n g  as her  a t t o r n e y .  Tr .  p.33 1.23 t o  p.34 1.2. 

P rope r t y  was appra ised a t  $25,200 i n  May 1985. Exh. 4. Respondent 
had secured a  c o n t r a c t  f o r  Sale f o r  $32,000 b u t  t h i s  f e l l  th rough  
when t h e  buyers were unable t o  secure f i nanc ing .  Exh. 5. 

The c l i e n t  t e s t i f i e d  t h a t  she was n o t  aware t h a t  she was s e l l i n g  
t he  p r o p e r t y  t o  t h e  a t t o rney .  T r .  p.86 1.2 t o  p. 87 1.21. 

Complaint t o  t h e  Bar was made by a  former  s e c r e t a r y  and n o t  by t h e  
c l i e n t .  T r .  p.37 1.18-20. That  s e c r e t a r y  has p l e d  no c o n t e s t  t o  
f e l o n y  charges a r i s i n g  o u t  o f  embezzlement o f  funds f rom t h e  
Respondent. 

111. A. B l i n d  T rus t :  I recommend t h a t  t h e  Respondent be found n o t  g u i l t y  
o f  v i o l a t i n g  d i s c i p l i n a r y  Rule 1 -102 (A ) ( f )  w i t h  respec t  t o  t h e  B l i n d  
Trus t .  

Th i s  i s  i n  r e c o g n i t i o n  t h a t  t h e  Respondent d i d  p l ace  h i s  c l i e n t  
a t  r i s k  by execu t ion  o f  t h e  war ran ty  deed and f a i l i n g  t o  f o l l o w  
through i n  p r o v i d i n g  t r u s t  ins t ruments  o r  r eco rd ing  t h e  deed. Th is  
f a i l u r e  t o  a c t  r e s u l t  i n  no harm t o  t h e  c l i e n t .  The o f f i c e  records  
o f  t h e  Respondent would have supported t h a t  t h e  p r o p e r t y  was h e l d  
i n  t r u s t .  

B. I recommend t h a t  t h e  Respondent be found n o t  g u i l t y  o f  v i o l a t i n g  
d i s c i p l i n a r y  r u l e  1-102(A) ( 6 )  by f a i l i n g  t o  render  an account ing.  

C. I recommend t h a t  t h e  Respondent be found g u i l t y  o f  v i o l a t i n g  
d i s c i p l i n a r y  Rule 5-104(A) by e n t e r i n g  i n t o  a  business t r a n s a c t i o n  
w i t h  t h e  c l i e n t  and f a i l i n g  t o  adv ise  t h e  c l i e n t  t o  o b t a i n  independent 
l e g a l  counsel . 
As t h e  Bar po in ted  o u t  a t  t h e  t ime  o f  t h e  hea r i ng  t h i s  i s  t h e  main 
i s sue  i n  t h i s  case. A t  t h e  t ime o f  t h e  hear ing,  t h e  Respondent 
s t i l l  regards t h i s  t r a n s a c t i o n  as an arms-length r e a l  e s t a t e  deal  
a t  a  t ime t h a t  t h e  c l i e n t  r e q u i r e d  immediate cash and t h a t  she had 
been f u l l y  adv ised as t o  appra ised va lue.  T r .  p.138-140. 



The Bar would concede t h a t  t h e r e  i s  no evidence t h a t  t h e  Respondent 
de l  i b e r a t e l y  misrepresented any th i ng  n o r  t h a t  he had a wi 11 i n g  buyer  
o r  would be i n  a  p o s i t i o n  o f  a  c l e a r  t i t l e  upon purchase. There 
i s  an u n c e r t a i n t y  as t o  what va lue t h e  Respondent may o b t a i n  f o r  
t h i s  p r o p e r t y  b u t  t he re  i s  a  r e a l i s t i c  p r o b a b i l i t y  o f  approx imate ly  
$10,000 d i s p a r i t y  between what t h e  c l i e n t  r e a l i z e d  and t h e  va lue  
o f  t he  p roper ty .  

I V  Recommendation as t o  D i s c i p l i n a r y  measures t o  be app l i ed :  

I recommend t h a t  t h e  Respondent r ece i ve  a p u b l i c  repr imand and be 
p laced on p roba t i on  f o r  a  p e r i o d  o f  s i x  months. 

V. Personal H i s t o r y  and Past D i s c i p l  i n a r y  Record: 

A f t e r  f i n d i n g  o f  g u i l t  and p r i o r  t o  recommending d i s c i p l i n e  t o  be 
recommended pursuant  t o  Rule 3-7.5(k)(94),  I considered t h e  f o l  l ow ing  
personal h i  s t o r y  and p r i o r  d i  s c i  p l  i n a r y  reco rd  o f  t he  respondent, 
t o  w i t :  

Age: 49 
Date Ad~ i l i t t ed  t o  Bar: 1970 
P r i o r  D i s c i p l i n a r y  c o n v i c t i o n s  and d i s c i p l i n a r y  measures imposed 
t h e r e i n :  None 
Other personal data:  To ta l  coopera t ion  w i t h  t h e  Bar i n c l u d i n g  
l o c a t i n g  former  c l i e n t  f o r  t h e  Bar. 

Respondent seemed concerned and q u i t e  s i nce re  t h a t  he would 
never  f a i l  t o  adv ise  a c l i e n t  t o  seek independent counsel 
i n  r e l a t i o n  t o  any bus iness t r ansac t i ons .  

V I .  Statement o f  cos ts  and manner i n  which cos ts  should be taxed: 

I f i n d  t h e  f o l l o w i n g  cos ts  were reasonably  i n c u r r e d  by The F l o r i d a  
Bar. 

A.  Grievance Cornmi t t e e  Level Costs: 

1. A d m i n i s t r a t i v e  Costs $1 50.00 
2. T r a n s c r i p t  Costs 357.97 
3. Bar Counsel/Branch S t a f f  

Counsel T rave l  Costs 7.22 

B. Referee Level Costs 

1. A d m i n i s t r a t i v e  Costs $1 50.00 
2. T r a n s c r i p t  Costs 501.10 
3. Bar Counsel/Branch S t a f f  

Counsel T rave l  Costs 82.34 
4. I n v e s t i g a t o r ' s  Expenses 274.26 



C. Misce l laneous Costs 

1. Witness Fees $50.00 

TOTAL ITEMIZED COSTS: $1 572.89 

I t  i s  apparent  t h a t  o t h e r  cos t s  have o r  may be i n c u r r e d .  It i s  
recommended t h a t  a l l  such cos t s  and expenses t oge the r  w i t h  t h e  f o rego ing  
i t em ized  cos t s  be charged t o  t h e  respondent, and t h a t  i n t e r e s t  a t  t h e  
s t a t u t o r y  r a t e  s h a l l  accrue and be payable  beg inn ing  30 days a f t e r  t h e  
judgment i n  t h i s  case becomes f i n a l  un less  a  waiver  i s  g ran ted  by  t h e  
Board o f  Governors o f  The F l o r i d a  Bar. 

DATED t h i s  9 day o f  March, 1987. 

Copies : 

David G. McGunegle, Esq. 
The F l o r i d a  Bar 
605 E. Robinson S t .  S u i t e  61 0  
Orlando, FL 32801 

Wal te r  0. Dunagan 
307-0 S. Palmet to  Ave 
Daytona Beach,FL 32014 

S t a f f  Counsel 
The F l o r i d a  Bar 
Tal lahassee, FL 32301 

Memorandum o f  Law C l e r k  a t tached  as E x h i b i t  A 


