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I n  r e  Emergency Amendment t o  F l o r i d a  Rules 
of Criminal  Procedure (Rule 3.811, Competency 
t o  be Executed) . 

[November 13 ,  19861 

PER CURIAM. 

I n  l i g h t  of Ford v. Wainwright, 106 S.Ct. 2595 (1986) ,  

Governor Graham asked t h i s  Court  t o  cons ider  promulgating a  r u l e  

of c r imina l  procedure regard ing  competency t o  be executed.  . 

Pursuant  t o ' t h e  C o u r t ' s  r e q u e s t ,  t h e  Criminal  Law Sec t ion  of t h e  

F l o r i d a  Bar i s  c u r r e n t l y  engaged i n  formula t ing  such a  r u l e .  A s  

an i n t e r i m  measure, however, t h e  Court  has  w r i t t e n  an emergency 

r u l e  which we hereby adopt a s  F l o r i d a  Rule of Criminal  Procedure 

3.811 and which i s  a t t a c h e d  t o  t h i s  opinion.  The emergency r u l e  

w i l l  be e f f e c t i v e  immediately upon t h e  f i l i n g  of t h i s  opinion and 

u n t i l  r ep l aced  by a  permanent r u l e .  Although no p e t i t i o n  f o r  

r ehea r ing  w i l l  be e n t e r t a i n e d ,  i n t e r e s t e d  p a r t i e s  a r e  i n v i t e d  t o  

submit comments and sugges t ions  regard ing  t h i s  new r u l e  which 

w i l l  be cons idered  a t  t h e  same t ime a s  any proposed permanent 

r u l e .  

I t  i s  s o  ordered.  

McDONALD, C . J . ,  ADKINS, BOYD, OVERTON, EHRLICH,  SHAW and 
BARKETT, JJ., concur 



3.811. Competency t o  be  execu ted .  

( a )  Procedure  f o r  r a i s i n g .  When proceed ings  under s e c t i o n  

922.07, F l o r i d a  S t a t u t e s  ( 1985 ) ,  a r e  i n i t i a t e d ,  and such 

p roceed ings  r e s u l t  i n  a  d e t e r m i n a t i o n  by t h e  governor  t h a t  t h e  

conv i c t ed  pe rson  under d e a t h  s en t ence  has  t h e  menta l  c a p a c i t y  t o  

unders tand  t h e  n a t u r e  of  t h e  d e a t h  p e n a l t y  and why it i s  t o  b e  

imposed upon t h a t  pe r son ,  a  j u d i c i a l  p roceed ing  i s  a u t h o r i z e d  t o  

review t h a t  de t e rmina t i on .  Such a  p roceed ing  s h a l l  be  i n s t i t u t e d  

by a  w r i t t e n  motion by counse l  f o r  t h e  p r i s o n e r  a s s e r t i n g  grounds 

why a  b e l i e f  p e r s i s t s  t h a t  t h e  p r i s o n e r  i s  n o t  men t a l l y  competent 

t o  b e  executed .  Such a  motion s h a l l  be  f i l e d  w i t h i n  t h r e e  days 

o f  t h e  g o v e r n o r ' s  d e t e r m i n a t i o n  of  competency i n  t h e  c i r c u i t  

where t h e  p r i s o n e r  i s  l o c a t e d .  A h e a r i n g  on t h e  motion s h a l l  be  

s e t  a s  soon a s  p o s s i b l e  by one of t h e  judges o f  t h a t  c i r c u i t  o r  

by a n o t h e r  judge a s s i g n e d  by t h e  c h i e f  j u s t i c e  of t h e  Supreme 

Cour t  t o  h e a r  t h e  motion.  

The t r i a l  judge s h a l l  review t h e  e x p e r t s '  r e p o r t s  and any 

w r i t t e n  submiss ions  from t h e  p a r t i e s ,  i n c l u d i n g  e x p e r t s  

r e p r e s e n t i n g  t h e  p r i s o n e r .  No e v i d e n t i a r y  h e a r i n g  s h a l l  be  

r e q u i r e d ,  b u t  t h e  t r i a l  judge,  a t  h i s  o r  h e r  d i s c r e t i o n ,  may 

a l l ow  t h e  p a r t i e s  t o  p r e s e n t  o r a l  argument and may pe rmi t  o r  

r e q u i r e  t h e  l i v e  t e s t imony  of  w i t n e s s e s ,  i n c l u d i n g  one o r  more o f  

t h e  e x p e r t s .  I f  t h e  c o u r t  f i n d s  t h a t  t h e  p r i s o n e r  unders tands  

t h e  n a t u r e  and e f f e c t  o f  t h e  d e a t h  p e n a l t y  and why it i s  t o  be  

imposed upon t h e  p r i s o n e r ,  it s h a l l  e n t e r  i t s  o r d e r  s o  f i n d i n g .  

( b )  D i s p o s i t i o n  on f i n d i n g  o f  incompetency. 

(1) I f  t h e  c o u r t  de te rmines  t h a t  t h e  p r i s o n e r  i s  n o t  

men t a l l y  competent t o  be  execu t ed ,  t h e  c o u r t  s h a l l  s t a y  t h e  

execu t i on  and o r d e r  t h e  p r i s o n e r  committed t o  a  Department of  

C o r r e c t i o n s  menta l  h e a l t h  t r e a t m e n t  f a c i l i t y .  The o r d e r  o f  

commitment s h a l l  c o n t a i n  t h e  fo l lowing :  

a .  F ind ings  of f a c t  r e l a t i n g  t o  t h e  i s s u e s  of  competency 

t o  be  execu ted  and i n v o l u n t a r y  h o s p i t a l i z a t i o n .  

b.  Copies of  t h e  e x p e r t s '  r e p o r t s  f i l e d  w i t h  t h e  c o u r t  

p u r s u a n t  t o  t h e  o r d e r  o f  examinat ion;  and 



c .  Any o t h e r  w r i t t e n  submissions r e l a t i v e  t o  t h e  

p r i s o n e r ' s  competency t o  be executed r ece ived  by t h e  c o u r t .  

( 2 )  The t r ea tmen t  f a c i l i t y  s h a l l  admit t h e  p r i s o n e r  f o r  

h o s p i t a l i z a t i o n  and s h a l l  r e t a i n  and t r e a t  t h e  p r i s o n e r .  No more 

than  s i x  months from t h e  d a t e  of admission t h e  a d m i n i s t r a t o r  of 

t h e  t r ea tmen t  f a c i l i t y  s h a l l  f i l e  w i th  t h e  c o u r t  a  r e p o r t  

address ing  t h e  p r i s o n e r ' s  competency t o  be executed,  w i th  cop ie s  

t o  a l l  p a r t i e s .  I f  a t  any t ime dur ing  t h e  six-month p e r i o d ,  o r  

dur ing  any extended pe r iod  of h o s p i t a l i z a t i o n  which may be 

ordered  pursuant  t o  t h i s  r u l e ,  t h e  a d m i n i s t r a t o r  of t h e  f a c i l i t y  

s h a l l  determine t h a t  t h e  p r i s o n e r  has become competent t o  be 

executed,  t h e  a d m i n i s t r a t o r  s h a l l  s o  n o t i f y  t h e  c o u r t  by a  

r e p o r t ,  w i th  cop ie s  t o  a l l  p a r t i e s .  

( 3 )  Within t h i r t y  days of r e c e i v i n g  any r e p o r t  from t h e  

t r ea tmen t  f a c i l i t y ' s  a d m i n i s t r a t o r ,  t h e  c o u r t  s h a l l  cons ider  t h a t  

r e p o r t  and any w r i t t e n  submissions from t h e  p a r t i e s  and may al low 

t h e  p r e s e n t a t i o n  of o r a l  argument. I f  t h e  c o u r t  determines  t h a t  

t h e  p r i s o n e r  cont inues  t o  be incompetent  t o  be executed,  t h e  

c o u r t  s h a l l  o r d e r  cont inued h o s p i t a l i z a t i o n  and t r ea tmen t  f o r  a  

pe r iod  n o t  t o  exceed one yea r .  The procedure s e t  o u t  i n  

paragraph ( 3 )  and t h i s  paragraph s h a l l  be r epea t ed  p r i o r  t o  t h e  

e x p i r a t i o n  of each one-year per iod  of h o s p i t a l i z a t i o n .  

( 4 )  I f  a t  any t ime a f t e r  h o s p i t a l i z a t i o n  under t h i s  r u l e  

t h e  c o u r t  dec ides  t h a t  t h e  p r i s o n e r  is  competent t o  be executed,  

t h e  c o u r t  s h a l l  e n t e r  i t s  o r d e r  s o  f i n d i n g  and s h a l l  v a c a t e  i t s  

s t a y  of  execut ion .  

( c )  E f f e c t  of a d j u d i c a t i o n  of incompetency t o  be executed;  

psychot rop ic  medicat ion.  

(1) An a d j u d i c a t i o n  of incompetency t o  be executed s h a l l  

n o t  o p e r a t e  a s  an a d j u d i c a t i o n  of incompetency t o  consent  t o  

medical  t r ea tmen t  o r  f o r  any o t h e r  purpose un le s s  such o t h e r  

a d j u d i c a t i o n  i s  s p e c i f i c a l l y  s e t  f o r t h  i n  t h e  o r d e r .  

( 2 )  A p r i s o n e r  who, because of psychot rop ic  medicat ion,  

has  s u f f i c i e n t  a b i l i t y  t o  unders tand t h e  n a t u r e  and e f f e c t  of t h e  

dea th  pena l ty  and why it i s  t o  be imposed upon him o r  h e r  s h a l l  



not be deemed incompetent to be executed simply because his or 

her satisfactory mental condition is dependent upon such 

medication. 

(3) Psychotropic medication is any drug or compound 

affecting the mind, behavior, intellectual functions, perception, 

moods, or emotion and includes anti-psychotic, anti-depressant, 

anti-manic, and anti-anxiety drugs. 



O r i g i n a l  P r o c e e d i n g  - F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  


