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PRELIMINARY STATEMENT 

P e t i t i o n e r ,  HENRY L. SANDERS, was t h e  d e f e n d a n t  i n  t h e  t r i a l  

c o u r t  and t h e  a p p e l l e e  i n  t h e  D i s t r i c t  C o u r t  o f  A p p e a l .  H e  w i l l  

b e  r e f e r r e d  t o  h e r e i n  as  p e t i t i o n e r ,  d e f e n d a n t  or M r .  S a n d e r s .  

R e f e r e n c e s  t o  t h e  o r i g i n a l  r e c o r d  i n  t h e  ~ i s t r i c t  C o u r t  o f  

A p p e a l  w i l l  b e  d e s i g n a t e d  b y  u s e  o f  t h e  symbol  "R" f o l l o w e d  by 

t h e  a p p r o p r i a t e  p a q e  number i n  p a r e n t h e s e s .  



STATEMENT OF THE CASE AND FACTS 

M r .  S a n d e r s  was c h a r g e d ,  a l o n g  w i t h  t w o  c o - d e f e n d a n t s  w i t h  

t w o  c o u n t s  o f  s t r o n g  armed r o b b e r y  (R-24-25). 

O n  A u g u s t  2 9 ,  1 9 8 5 ,  p e t i t i o n e r  a p p e a r e d  b e f o r e  t h e  t r i a l  

c o u r t  f o r  c a l e n d a r  c a l l  and o f f e r e d  a  p roposed  p l e a  t o  t h e  c o u r t  

- 1 - 3  I n  p r o p o s i n g  a  u n i l a t e r a l  p l e a  b a r g a i n  t o  t h e  t r i a l  

c o u r t ,  p e t i t i o n e r ' s  c o u n s e l  e x p l a i n e d  t h e  c i r c u m s t a n c e s  o f  t h e  

o f f e n s e s  t o  t h e  c o u r t  ( R - 3 )  a n d  a s s e r t e d  t h a t  t h e  v i c t i m s  were 

u n a b l e  t o  i d e n t i f y  a n y o n e  b u t  t h a t  s e v e r a l  w i t n e s s e s  t o  t h e  

r o b b e r i e s  g a v e  d e s c r i p t i o n s  (R-3) .  These  d e s c r i p t i o n s  u l t i m a t e l y  

l e d  t o  a  c a r  b e i n g  s t o p p e d  w h i c h  c o n t a i n e d  p e t i t i o n e r  and  t w o  

o t h e r s  (R-3 ) . T h e  o t h e r  man ( n o t  t h e  d e f e n d a n t / p e t i t i o n e r )  was 

wea r ing  a  r e d  s h i r t  (R-3).  De fense  c o u n s e l  t o l d  t h e  c o u r t  t h a t  

t h e  w i t n e s s e s  s a i d  o n e  o f  t h e  r o b b e r s  was w e a r i n g  a  r e d  s h i r t  and 
. . 

o n e  o f  t h e  r o b b e r s  was  a  f e m a l e  ( R - 3 - 4 ) .  T h e  w i t n e s s e s  h a d  

o b s e r v e d  t h e  p u r s e  s n a t c h  r o b b e r y  o f  t w o  e l d e r l y  women by t h e s e  

t w o  i n d i v i d u a l s ;  one  was a  m a l e  w i t h  a  r e d  s h i r t  a n d  t h e  o t h e r  

was t h e  f ema le .  The p e t i t i o n e r  was w e a r i n g  k h a k i  c o l o r e d  c l o t h e s  

and was d r i v i n g  t h e  c a r  (R-4) .  

D e f e n s e  c o u n s e l  i n f o r m e d  t h e  t r i a l  c o u r t  t h a t  t h e r e  were 

i d e n t i f i c a t i o n  p rob lems  i n  t h e  c a s e  b e c a u s e  w h i l e  t h e  p h y s i c a l  

d e s c r i p t i o n s  m a t c h e d  t h e  c o - d e f e n d a n t ,  o n e  o f  t h e  w i t n e s s e s  

p i c k e d  t h e  p e t i t i o n e r ' s  p h o t o  o u t  o f  a  p h o t o g r a p h i c  l i n e u p  (R-4) .  

A l s o ,  t h e  c o - d e f e n d a n t  was found w i t h  money i n  h i s  p o c k e t ,  which 

was e x a c t l y  t h e  amount and d e n o m i n a t i o n s  t h e  v i c t i m  d e s c r i b e d  a s  

b e i n g  s t o l e n ;  M r .  S a n d e r s  had less t h a n  t w o  d o l l a r s  i n  h i s  p o c k e t  



( R - 4 ) .  D e f e n s e  c o u n s e l  t h e n  i n f o r m e d  t h e  c o u r t  t h a t  t h e  co- 

d e f e n d a n t  had g i v e n  i n c o n s i s t e n t  s t a t e m e n t s :  f i r s t ,  h e  s a i d  h e  

¶ 

h a d  n o t  b e e n  t o  t h e  mall t h a t  day ;  n e x t ,  t h a t  h e  was a t  t h e  mall 

h u t  o n l y  as  a p a s s e n g e r  i n  t h e  ca r  a n d  n e v e r  l e f t  t h e  c a r ;  a n d  

t h i r d ,  t h a t  h e  h a d  b e e n  t h e  d r i v e r  o f  t h e  car (R-5) .  F u r t h e r ,  

p e t i t i o n e r ' s  c o u n s e l  i n f o r m e d  t h e  j u d q e  t h a t  t h e  c o - d e f e n d a n t  

wrote a  l e t t e r  t o  t h e  P u b l i c  D e f e n d e r ' s  O f f i c e  a s s e r t i n g  t h a t  M r .  

S a n d e r s  " d i d n ' t  d o  a n y t h i n g "  a n d  t h a t  h e ,  t h e  c o - d e f e n d a n t  

Bateman, had done  it ( R - 5 ) .  

P e t i t i o n e r ' s  c o u n s e l  t h e n  informed t h e  t r i a l  j udge  t h a t  t h e  

co -de fendan t  had been  o f f e r e d  a p l e a  b a r g a i n  by t h e  s t a t e  t o  t w o  

y e a r s  p r o b a t i o n  w i t h  a d j u d i c a t i o n  w i t h h e l d ,  w h i c h  p l e a  had  

a l r e a d y  been  e n t e r e d  (R-6) .  M r .  S a n d e r s  had n o t  been  o f f e r e d  t h e  

same p l e a ;  d e f e n s e  c o u n s e l  assumed t h e r e  was an  i d e n t i f i c a t i o n  o f  
.a 

t h e  d e f e n d a n t  (R-6) .  P e t i t i o n e r ' s  c o u n s e l  t o l d  t h e  c o u r t  t h a t  

p e t i t i o n e r  h a d  no  p r i o r  a r r e s t s  n o r  r e c o r d  a n d  r e q u e s t e d  t h e  

c o u r t  t o  o f f e r  t h e  s ame  p l e a  b a r g a i n ,  t w o  y e a r s  p r o b a t i o n ,  

a d j u d i c a t i o n  w i t h h e l d  t o  M r .  S a n d e r s  (R-6) .  

P e t i t i o n e r ' s  c o u n s e l  t o l d  t h e  c o u r t  t h a t  i t  was b e l i e v e d  

t h a t  R a t e m a n  had a  p r i o r  r e c o r d ,  a l t h o u g h  n o t  a s e r i o u s  one ,  and 

t h a t  t h e  co -de fendan t  was supposed  t o  c o o p e r a t e  w i t h  t h e  s t a t e  i n  

t h i s  d e f e n d a n t  ' s c a s e  (R-6-7).  P e t i t i o n e r ' s  c o u n s e l  q u e s t i o n e d  

w h a t  t h e  c o - d e f e n d a n t  m i g h t  t e s t i f y  t o  i n  l i g h t  o f  h i s  many 

i n c o n s i s t e n t  s t a t e m e n t s ,  b u t  a s s e r t e d  t h a t  Ba teman  h a d  b e e n  

p l a c e d  on  p r o b a t i o n  a n d  had  f a i l e d  t o  r e p o r t  t o  t h e  p r o b a t i o n  

o f f i c e .  T h e r e  was a w a r r a n t  p e n d i n g  f o r  B a t e m a n ' s  a r r e s t ,  

p e t i t i o n e r ' s  c o u n s e l  t o l d  t h e  c o u r t  (R-7) .  



I n  r e s p o n s e  t o  t h e  c o u r t  ' s  i n q u i r y ,  p e t i t i o n e r ' s  c o u n s e l  

r e p r e s e n t e d  t h a t  t h e  v i c t i m s  were u n a b l e  t o  i d e n t i f y  a n y o n e ,  b u t  

o t h e r  w i t n e s s e s  d i d  g i v e  d e s c r i p t i o n s ,  a l l  o f  which a g r e e d  t h a t  

t h e  man who was t h e  r o b b e r  wore a r e d  s h i r t  a n d  was f i v e  f e e t ,  

t e n  i n c h e s ,  w h i c h  was  t a l l e r  t h a n  M r .  S a n d e r s  ( R - 7 - 8 ) .  T h a t  

d e s c r i p t i o n  f i t s  t h e  c o - d e f e n d a n t ;  h o w e v e r ,  p e t  i t  i o n e r  h a d  b e e n  

s e l e c t e d  by  o n e  o f  t h e  w i t n e s s e s  f r o m  a  p h o t o g r a p h i c  l i n e u p  

(R-8) .  

T h e  A s s i s t a n t  S t a t e  A t t o r n e y  a t  t h i s  h e a r i n q  t o l d  t h e  c o u r t  

t h i s  was n o t  h i s  case b u t  was t h e  c a s e  o f  a n o t h e r  A s s i s t a n t  S t a t e  

A t t o r n e y  and t h e r e f o r e  t h e  s t a t e  c o u l d  n o t  add n o r  r e b u t  a n y t h i n g  

r e p r e s e n t e d  by d e f e n s e  c o u n s e l .  (R-8) .  

D e f e n s e  c o u n s e l  i n f o r m e d  t h e  t r i a l  c o u r t  t h a t  M r .  S a n d e r s  

s c o r e d  i n  t h e  g r i d  o f  community c o n t r o l / l 2  t o  30 months  i n c a r c e r -  

a t i o n  o n  t h e  g u i d e l i n e s  a n d  t h a t  t h e  t r i a l  c o u r t  had d e p a r t e d  

below t h e  g u i d e l i n e s  o n  t h e  co -de fendan t  (R-8) .  D e f e n s e  c o u n s e l  

r e p r e s e n t e d  t h e r e  were v a l i d  r e a s o n s  t o  d e p a r t  b e l o w  t h e  

g u i d e l i n e s  i n  t h i s  case, t h a t  M r .  S a n d e r s  h a d  n o  p r i o r  c r i m i n a l  

h i s t o r y ,  a n d  t h a t  t h e  p u r p o s e  o f  t h e  q u i d e l i n e s  was t o  d o  away 

w i t h  d i s p a r i t y  i n  s e n t e n c e .  T h e r e f o r e ,  c o u n s e l  a r g u e d ,  a c c e p t i n g  

t h e  p l e a  w o u l d  make t h i s  d e f e n d a n t ' s  t r e a t m e n t  t h e  same a s  t h e  

c o - d e f e n d a n t ' s  (R-8-9). 

The  t r i a l  c o u r t  a g r e e d  t o  a c c e p t  t h e  p l e a  a s  o f f e r e d  and 

r e q u e s t e d  a  s t i p u l a t i o n  t o  a  f a c t u a l  b a s i s  f o r  t h e  p l e a  (R-9-10). 

D e f e n s e  c o u n s e l  s t i p u l a t e d  t o  t h e  f a c t s  a s  s e t  o u t  i n  t h e  

p r o b a b l e  c a u s e  a f f i d a v i t  (R-9) .  



D e f e n s e  c o u n s e l  p r e p a r e d  a s e n t e n c i n g  g u i d e l i n e s  s c o r e s h e e t  

f o r  t h e  c o u r t  (R-10 ,46) .  

T h e  t r i a l  c o u r t  s t a t e d  i t  a c c e p t e d  t h e  p l e a  a s  a g u i l t y  

p l e a ,  w i t h h e l d  a d j u d i c a t i o n  and p l a c e d  t h e  d e f e n d a n t  on  t w o  y e a r s  

p r o b a t i o n  w i t h  a s p e c i a l  r e a s o n  t h a t  t h e  d e f e n d a n t  s e r v e  f i v e  

months  i n  t h e  c o u n t y  j a i l ,  w i t h  c r e d i t  f o r  f i v e  m o n t h s  j a i l  t ime  

a l r e a d y  s e r v e d  ( R - 1 2 , 4 5 ) .  T h e  t r i a l  c o u r t  o r a l l y  s t a t e d  i t s  

r e a s o n s  f o r  d e p a r t u r e  be low t h e  s e n t e n c i n g  g u i d e l i n e s  ( R - 1 1 ) .  The 

t r i a l  c o u r t  p l a c e d  o n  t h e  s e n t e n c i n g  g u i d e l i n e s  f o r m  t h e s e  

w r i t t e n  r e a s o n s  t o  j u s t i f y  d e p a r t u r e :  

D e f e n d a n t ,  a g e  3 2 ,  h a s  n o  p r i o r  a r r e s t  o r  
r e c o r d .  C o - d e f e n d a n t  B a t e m a n  was g i v e n  same 
s e n t e n c e  a s  p a r t  o f  p l e a  ag reemen t  w i t h  s t a t e .  
C o u r t  b e l i e v e s  b o t h  d e f e n d a n t s  s h o u l d  b e  
t r e a t e d  s i m i l a r l y  i n  t h i s  case. 

T h e  s t a t e  o b j e c t e d  t o  t h e  d e p a r t u r e  b e l o w  t h e  g u i d e l i n e s  

(R-13-14) and t i m e l y  t o o k  a n  a p p e a l .  

On A u g u s t  1 3 ,  1 9 8 6 ,  t h e  d i s t r i c t  c o u r t  e n t e r e d  i t s  d e c i s i o n  

on  t h e  s t a t e ' s  a p p e a l ,  r e v e r s i n g .  A l t h o u g h  t h e  d i s t r i c t  c o u r t  

w a s  o f  t h e  o p i n i o n  t h a t  t h e  l a c k  o f  any  p r i o r  c r i m i n a l  c o n v i c -  

t i o n s  and t h e  l a c k  o f  any  p r i o r  arrests  s h o u l d  b e  v a l i d  r e a s o n s  

f o r  t h e  t r i a l  j u d g e  t o  e x e r c i s e  i t s  d i s c r e t i o n  t o  b e  m e r c i f u l  t o  

a  f i r s t  o f f e n d e r  who had n e v e r  e v e n  b e e n  a r r e s t e d ,  t h e  c o u r t  f e l t  

t h a t  i t  was bound  t o  a f f i r m  d u e  t o  t h e  d e c i s i o n s  i n  S t a t e  v .  

M i s c h l e r ,  488  So .2d  5 2 3  ( F l a .  1 9 8 6 )  a n d  W i l l i a m s  v. S t a t e ,  11 

F.L.W. 289  ( F l a .  J u n e  2 6 ,  1 9 8 6 ) .  T h e  d i s t r i c t  c o u r t  t h e n  



reversed  t h e  s en t ence  imposed a n d  remanded f o r  r e s e n t e n c i n g  

( A - 4 ) .  H o w e v e r ,  t h e  d i s t r i c t  court d i d  c e r t i f y  t h e  f o l l o w i n g  a s  

a q u e s t i o n  of g r ea t  p u b l i c  importance: 

CAN THE T R I A L  J U D G E  D E P A R T  DOWNWARD FROM T H E  
G U I D E L I N E S  I F  THE DEFENDANT HAS NO P R I O R  
C O N V I C T I O N S  OR A R R E S T S  AND I F  T H E  J U D G E  
R E L I E V E S  T H E  DEFENDANT SHOULD NOT R E C E I V E  A  
SENTENCE MORE SEVERE THAN A  CO-PERPETRATOR O F  
T H E  SAME CRIME WHO HAS BEEN THE R E C I P I E N T  OF  A  
PLEA BARGAIN? 

S t a t e  v .  S a n d e r s ,  11 F.L.W. 1783 ( F l a .  4 t h  DCA A u g u s t  13 ,  1 9 8 6 ) .  

P e t i t i o n e r  t i m e l y  f i l e d  f o r  r e h e a r i n g  a n d  t o  s t a y  t h e  

m a n d a t e  o n  A u q u s t  2 0 ,  1986 ( A - 5 - 7 ) .  

O n  O c t o b e r  8 ,  1 9 8 6 ,  t h e  m o t i o n  t o  s t a y  mandate  w a s  g r a n t e d  

and t h e  r e h e a r i n g  m o t i o n  d e n i e d  ( A - 8 ) .  



SUMMARY OF ARGUMENT 

T h e  t r i a l  c o u r t ' s  d e p a r t u r e  o f  s e v e n  m o n t h s  f r o m  t h e  

* recommended g u i d e l i n e  r a n g e  was s u p p o r t e d  by c l e a r  and c o n v i n c i n g  

r e a s o n s  o f  M r .  S a n d e r ' s  a g e  o f  3 2 ,  c o u p l e d  w i t h  a  l a c k  o f  any  

p r i o r  c o n v i c t i o n s  or a r r e s t s .  T h i s  f i r s t  w r i t t e n  r e a s o n  a l o n e  is 

s u f f i c i e n t  t o  s u p p o r t  t h e  e x t e n t  o f  t h e  d e p a r t u r e  i n  t h i s  c a s e  

and s h o u l d  have  been  a f f i r m e d  by t h e  d i s t r i c t  c o u r t .  

T h e  t r i a l  had  t h e  a u t h o r i t y  unde r  t h e  f a c t s  o f  t h i s  c a s e  t o  

o f f e r  t h e  d e f e n d a n t  a  p l e a  b a r g a i n  w i t h  s e n t e n c e  c o n c e s s i o n s  when 

t h e  s t a t e  h a d  a l r e a d y  a g r e e d  t o  l e n i e n t  p l e a  f o r  t h e  co-defen-  

d a n t ,  who had a  r e c o r d .  The t r i a l  c o u r t ' s  sound e x e r c i s e  o f  i t s  

d i s c r e t i o n  t o  o f f e r  a  p l e a  b a r g a i n  w i t h  s e n t e n c i n g  c o n c e s s i o n s  

f o r  good  a n d  v a l i d  r e a s o n s  may b e  u t i l i z e d  a s  a  c l e a r  a n d  

c o n v i n c i n g  r e a s o n  f o r  d e p a r t u r e .  

The d i s t r i c t  c o u r t  e r r e d  i n  r e v e r s i n g  o n l y  f o r  r e s e n t e n c i n g .  

I f  t h e  m i t i g a t e d  s e n t e n c e  may n o t  b e  s u s t a i n e d  o n  a p p e a l ,  t h e n  

t h e  s o l e  r e m e d y  i s  f o r  t h e  c a s e  t o  b e  r e v e r s e d  and remanded f o r  

t h e  d e f e n d a n t  t o  have  t h e  o p p o r t u n i t y  t o  wi thd raw h i s  p l e a ,  s i n c e  

it was e n t e r e d  on  t h e  s p e c i f i c  c o n d i t i o n  t h a t  M r .  S a n d e r s  r e c e i v e  

t w o  y e a r s  p r o b a t i o n  w i t h  a  s p e c i a l  c o n d i t i o n  o f  f i v e  m o n t h s  

i n c a r c e r a t i o n .  



ARGUMENT 

POINT ON APPEAL 

C A N  THE TRIAL J U D G E  DEPART DOWNWARD FROM THE 
GUIDELINES I F  THE DEFENDANT HAS NO PRIOR 
CONVICTIONS OR ARRESTS AND I F  THE J U D G E  
RELIEVES THE DEFENDANT SHOULD NOT R E C E I V E  A 
SENTENCE MORE SEVERE THAN A CO-PERPETRATOR OF 
THE SAME CRIME WHO HAS BEEN THE RECIPIENT OF A 
PLEA BARGAIN? 

THE LACK OF A N Y  PRIOR ARREST OR CONVICTION 
RECORD FOR A PERSON AGE 3 2  I S  A CLEAR AND 
C O N V I N C I N G  REASON TO SUPPORT A MINOR DOWNWARD 
DEPARTURE. 

T h e  t r i a l  c o u r t ' s  s e n t e n c e  r e p r e s e n t s  a downward d e p a r t u r e  

b y  o n l y  s e v e n  months  i n c a r c e r a t i o n  f rom t h e  recommended s e n t e n c e .  

P e t i t i o n e r ' s  score  u n d e r  t h e  g u i d e l i n e s  f e l l  i n t o  t h e  r a n g e  o f  

community c o n t r o l  o r  1 2  t o  30  m o n t h s  i n c a r c e r a t i o n .  T h e  t r i a l  
. - 

c o u r t  i m p o s e d  a s e n t e n c e  o f  t w o  y e a r s  p r o b a t i o n  w i t h  a s p e c i a l  

c o n d i t i o n  t h a t  t h e  d e f e n d a n t  s e r v e  f i v e  months  i n  t h e  c o u n t y  j a i l  

( R - 4 5 ) .  T h e  w r i t t e n  r e a s o n s  f o r  d e p a r t u r e  a p p e a r  a t  t h e  b o t t o m  

o f  t h e  g u i d e l i n e  s c o r e s h e e t  a s  f o l l o w s :  

D e f e n d a n t ,  a g e  3 2 ,  h a s  n o  p r i o r  a r r e s t  o r  
r e c o r d .  C o - d e f e n d a n t  B a t e m a n  was g i v e n  same 
s e n t e n c e  a s  p a r t  o f  p l e a  a g r e e m e n t  w i t h  s t a t e .  
C o u r t  b e l i e v e s  b o t h  d e f e n d a n t s  s h o u l d  b e  
t r e a t e d  s i m i l a r l y  i n  t h i s  case. 

R e c e n t l y  i n  S t a t e  v .  S c h o f f ,  490  S o . 2 d  1 0 4 0  ( F l a .  2d DCA 

1 9 8 6  ) , t h e  c o u r t  a f  f  i rmed  a downward d e p a r t u r e  t o  two-and-a-half  

v e a r s  community c o n t r o l  f r om t h e  recommended r a n g e  o f  two-and-a -  

h a l f  t o  t h r e e - a n d - a - h a l f  y e a r s  i m p r i s o n m e n t  upon a f i n d i n g  t h a t  



o n e  d e p a r t u r e  r e a s o n  was c lear ,  c o n v i n c i n g  and v a l i d ,  a c o n s i d e r -  

a t i o n  o f  t h e  d e f e n d a n t ' s  " l a c k  o f  a p r i o r  r e c o r d . "  T h e  S e c o n d  

~ i s t r i c t  f o u n d  t h i s  r e a s o n  was n o t  f o r e c l o s e d  by t h e  o p i n i o n s  o f  

t h i s  C o u r t  i n  H e n d r i x  v .  S t a t e ,  475 So.2d 1218  ( F l a .  1 9 8 5 ) ,  and 

S t a t e  v.  M i s c h l e r ,  4 8 8  So .2d  5 2 3  ( F l a .  1 9 8 6 ) .  I n  p e t i t i o n e r ' s  

case, t h e  w r i t t e n  r e a s o n  f o r  d e p a r t u r e  i n c l u d e s  n o t  o n l y  t h e  f a c t  

t h a t  p e t i t i o n e r  had n o  p r i o r  a r res t  r e c o r d  b u t  a l s o  i n c l u d e d  h i s  

a g e  o f  3 2 .  T h e  a g e  o f  t h e  d e f e n d a n t  u n d e r  t h e s e  c i r c u m s t a n c e s  

may b e  a  v a l i d  r e a s o n  f o r  d e p a r t u r e .  R e l e v a n t  c a s e s  h a v e  

p r e v i o u s l y  h e l d  t h e  a g e  o f  a  d e f e n d a n t  may b e  a  b a s i s  f o r  

d e p a r t u r e .  S e e  S t a t e  v .  Rice, 464 So.2d 684 ( F l a .  5 t h  DCA 1 9 8 5 ) ,  

w h e r e  t h e  d e f e n d a n t ' s  a g e  o f  5 6  c o u p l e d  w i t h  no  p r i o r  c r i m i n a l  

r e c o r d  were found  t o  b e  v a l i d  r e a s o n s  t o  d e p a r t  f r o m  t h e  g u i d e -  

l i n e s  minimum recommended  s e n t e n c e  o f  s e v e n  y e a r s  f o r  s e c o n d  

d e g r e e  murder  t o  a  s e n t e n c e  o f  f i ve -and -a -ha l f  y e a r s  impr i sonment  

f o l l o w e d  b y  o n e - a n d - a - h a l f  y e a r s  p r o b a t i o n .  However, i t  s h o u l d  

b e  n o t e d  t h a t  t h i s  c a s e  was  b a s e d  o n  t h e  F i f t h  D i s t r i c t ' s  

d e c i s i o n  i n  H e n d r i x  v. S t a t e ,  455 So.2d 449 ( F l a .  5 t h  DCA 1 9 8 4 ) ,  

r e v .  475 So.2d 1218  ( F l a .  1 9 8 5 ) .  S e e  a l s o ,  S t a t e  v. B e n t l e y ,  475 

S o . 2 d  2 5 5  ( F l a .  5 t h  DCA 1 9 8 5 ) ,  S t a t e  v. C o l l i n s ,  482 So.2d 388 

( F l a .  5 t h  DCA 1 9 8 6 ) ,  a n d  S t a t e  v .  ~ i h o c i k ,  480 So.2d 711  ( F l a .  

5 t h  DCA 1 9 8 6 ) .  

I n  S t a t e  v .  Mihoc ik ,  t h e  c o u r t  found t h e  y o u t h f u l  a g e  o f  1 8  

t o  b e  a  v a l i d  b a s i s  f o r  d e p a r t u r e  f o r  a n  u n s p e c i f i e d  crime b u t  

remanded f o r  r e s e n t e n c i n g  u n d e r  A l b r i t t o n  v .  S t a t e ,  476 So.2d 158  

( F l a .  1 9 8 5 ) ,  b e c a u s e  t h e  s e c o n d  r e a s o n ,  t h e  d e f e n d a n t ' s  p r i o r  

c r i m i n a l  a c t s  had r e s u l t e d  o n l y  i n  c o u n t y  c o u r t  p r o b a t i o n ,  h a d  



a l r e a d y  b e e n  s c o r e d .  I n  t h a t  c a s e ,  t h e  c o u r t  d o e s  n o t  men t ion  

what was t h e  recommended g u i d e l i n e  r a n g e  n o r  what was t h e  e x t e n t  

o f  d e p a r t u r e .  I n  S t a t e  v.  B e n t l e y ,  s u p r a ,  t h e  c o u r t  r e c o g n i z e d  

t h a t  age  c o u l d  be  a  b a s i s  f o r  d e p a r t u r e  b u t  found  t h a t  t h e  a g e  o f  

22 was  n o t  y o u n g  f o r  a  r o b b e r .  I n  B e n t l e y ,  t h e  c o u r t  s a i d  t h a t  

"most r o b b e r s  seem t o  r a n g e  from 14  t o  25 or 30." Accord C o l l i n s ,  

w h e r e  23  was  n o t  c o n s i d e r e d  t o  b e  a  m i t i g a t i n g  a g e  f o r  r o b b e r y .  

Under t h e  a u t h o r i t y  o f  t h e s e  c a s e s ,  p e t i t i o n e r ' s  a g e  o f  3 2 ,  i s  a  

v a l i d  m i t i g a t i n q  f a c t o r  f o r  d e p a r t u r e  f o r  it r e f l e c t s  j u s t  how 

l o n g  M r .  S a n d e r s  h a s  been  a  law a b i d i n g  c i t i z e n  and t h e  a g e  o f  32 

i s  w i t h i n  t h e  r a n g e  t h a t  t h e  F i f t h  D i s t r i c t  would  c o n s i d e r  

m i t i g a t i n g  f o r  a  r o b b e r .  

M i d d l e - a g e  a s  w e l l  a s  a  y o u t h f u l  a g e  may b e  c o n s i d e r e d  a  
P 

v a l i d  b a s i s  t o  g r a n t  a  m i t i g a t i o n  o f  s e n t e n c e .  I n  S t a t e  v .  
. - 

D i x o n ,  283  So .2d  1 ( F l a .  1 9 7 3 ) ,  t h i s  C o u r t  d i s c u s s e d  how a g e  

c o u l d  b e  c o n s i d e r e d  a  m i t i g a t i n g  f a c t o r  u n d e r  t h e  c a p i t a l  

s e n t e n c i n g  s t a t u t e .  The C o u r t  s a i d  t h a t  t h e  a g e  o f  a  d e f e n d a n t  

i n  c o n j u n c t i o n  w i t h  t h e  l e n g t h  o f  t i m e  t h a t  t h e  d e f e n d a n t  had 

obeyed t h e  law c o u l d  b e  c o n s i d e r e d  a  m i t i g a t i n g  c i r c u m s t a n c e .  The 

r e a s o n i n g  i n  S t a t e  v. Dixon,  d e m o n s t r a t e s  t h a t  t h e  t r i a l  c o u r t ' s  

f i r s t  r e a s o n  f o r  d e p a r t u r e  is s u f f i c i e n t  b e c a u s e  it is c l e a r  and 

c o n v i n c i n g .  U n d e r  t h e  s t a n d a r d  o f  M i s c h l e r  v .  S t a t e ,  s u p r a ,  

s i n c e  t h e  r e a s o n  g i v e n  by t h e  t r i a l  c o u r t  o f  t h e  d e f e n d a n t ' s  a g e  

c o u p l e d  w i t h  a  l a c k  o f  p r i o r  c o n v i c t i o n s  is c l e a r  and c o n v i n c i n g ,  

s u c h  r e a s o n  i s  s u f f i c i e n t  t o  s u p p o r t  d e p a r t u r e ,  S t a t e  v .  

M i s c h l e r ,  s u p r a ,  a t  525. 



A l t h o u g h  a l a c k  o f  p r i o r  c o n v i c t i o n s  h a s  a l r e a d y  b e e n  

f a c t o r e d  i n t o  t h e  d e f e n d a n t ' s  g u i d e l i n e s  score, t h e  g u i d e l i n e s  d o  

n o t  score how l o n g  t h e  d e f e n d a n t  h a s  l i v e d  a l a w - a b i d i n g  l i f e  n o r  

d o e s  h i s  score c o n t e m p l a t e  h i s  c o m p l e t e  l a c k  o f  any  prior a r r e s t .  

S i n c e  t h e  t i m i n g  o f  t h e  commiss ion  o f  new o f f e n s e s ,  w i t h i n  a v e r y  

s h o r t  t i m e  a f t e r  t h e  d e f e n d a n t ' s  re lease  f rom i n c a r c e r a t i o n ,  may 

b e  a v a l i d  b a s i s  f o r  d e p a r t u r e ,  S w a i n  v .  S t a t e ,  455 So.2d 533 

( F l a .  1st DCA 1 9 8 4 ) ,  t h e n  l i k e w i s e  t h e  l o n g  p e r i o d  o f  t i m e  t h a t  a 

d e f e n d a n t  h a s  gone  w i t h o u t  any  a r res ts  or  c o n v i c t i o n s  may a l so  b e  

a v a l i d  b a s i s  f o r  d e p a r t u r e .  S e e  a l s o ,  R o d r i g u e  v. S t a t e ,  481  

S o . 2 d  24  ( F l a .  5 t h  DCA 1 9 8 5 ) ,  w h e r e  t h e  c o u r t  h e l d  a d e p a r t u r e  

b a s e d  o n  c o n s i d e r a t i o n s  o f  t ime  was p r o p e r .  T h e r e  t h e  t r i a l  

c o u r t  h a d  d e p a r t e d  f u r t h e r  t h e n  o n e  c e l l  o n  t h e  b a s i s  t h a t  t h e  
L 

d e f e n d a n t  had  v i o l a t e d  h i s  p r o b a t i o n  w i t h i n  s i x  h o u r s  o f  b e i n g  
. - 

p l a c e d  o n  p r o b a t i o n .  

S i n c e  t h e  c o u r t  may v a l i d l y  d e p a r t  f o r  c r i m i n a l  c o n v i c t i o n s  

t h a t  a r e  n o t  s c o r e d ,  P r i n c e  v .  S t a t e ,  461  So.2d 1015  ( F l a .  4 t h  

DCA 1 9 8 4 ) ,  t h e  t r i a l  c o u r t  s h o u l d  l i k e w i s e  b e  a b l e  t o  d e p a r t  i n  

m i t i g a t i o n  f o r  t h e  r e a s o n  o f  a c o m p l e t e  a b s e n c e  o f  a n y  p r i o r  

a r r e s t s  s i n c e  n e i t h e r  p r i o r  a r r e s t s  n o r  t h e  l a c k  t h e r e o f  a r e  

s c o r e d .  A l though  a n o t h e r  a r r e s t  f o r  which  t h e  d e f e n d a n t  h a s  n o t  

b e e n  c o n v i c t e d  c a n n o t  b e  a b a s i s  f o r  d e p a r t u r e ,  F l o r i d a  R u l e  Of 

C r i m i n a l  P r o c e d u r e  3 . 7 0 1  ( d )  (11) , Young v. S t a t e ,  455 So.2d 551  

( F l a .  1st DCA 1 9 8 4 ) ,  Weaver v. S t a t e ,  475 So.2d 1365  ( F l a .  2d DCA 

1 9 8 5 ) ,  t h e r e  i s  n o  s i m i l a r  p r o h i b i t i o n  t h a t  t h e  a b s e n c e  o f  any  

p r i o r  a r r e s t s  i n  t h e  l i f e  o f  a 32 y e a r  o l d  man may n o t  b e  a b a s i s  

f o r  d e p a r t u r e .  



T h e  c o m b i n e d  m i t i g a t i n g  effect  of no r e c o r d  and t h e  d e f e n -  

d a n t ' s  a g e  of 3 2 ,  which  ref lects  t h e  l e n g t h  of t ime  h e  h a s  g o n e  

w i t h o u t  a n y  p r i o r  a r r e s t s  or  c o n v i c t i o n s ,  i s  c e r t a i n l y  a s t r o n g  

enough r e a s o n  t o  j u s t i f y  t h e  e x t e n t  of t h e  t r i a l  c o u r t ' s  d e p a r -  

t u r e  i n  t h i s  case, which  is  o n l y  s e v e n  months  u n d e r  t h e  recommen- 

ded amount of i n c a r c e r a t i o n ,  p a r t i c u l a r l y  w h e r e  t h e  t r i a l  c o u r t  

a l s o  p l a c e d  t h e  d e f e n d a n t  o n  p r o b a t i o n  f o r  t w o  y e a r s .  E v e n  

w i t h o u t  t h e  c o n s i d e r a t i o n  of t h e  o t h e r  w r i t t e n  r e a s o n  f o r  

d e p a r t u r e ,  i t  i s  c l e a r  beyond a r e a s o n a b l e  d o u b t  t h a t  t h e  t r i a l  

c o u r t  would h a v e  and c o u l d  h a v e  v a l i d l y  d e p a r t e d  t o  t h e  e x t e n t  h e  

d i d  u p o n  c o n s i d e r a t i o n  of d e f e n d a n t ' s  a g e  and c o m p l e t e  l a c k  of 

p r i o r  a r r e s t s  o r  c o n v i c t i o n s .  A c c o r d i n g l y ,  r e v e r s a l  b y  t h e  

d i s t r i c t  c o u r t  was n o t  r e q u i r e d ,  e v e n  i f  t h e  s econd  r e a s o n  is 

i n f i r m .  A l b r i t t o n  v. S t a t e ,  s u p r a  C f .  S t a t e  v .  Mihoc ik .  



A TRIAL J U D G E  MAY DEPART DOWNWARD AND OFFER A 
UNILATERAL PLEA BARGAIN OF EQUAL LENIENCY TO A 
DEFENDANT WITH NO PRIOR RECORD WHERE THE STATE 
HAS AGREED TO THE SAME DOWNWARD DEPARTURE FOR 
THE MORE CULPABLE CO-DEFENDANT, WHO HAS A 
RECORD. 

T h e  t r i a l  c o u r t ' s  o t h e r  r e a s o n  f o r  d e p a r t u r e  i s  n o t  j u s t  

t h a t  t h e  c o - d e f e n d a n t  g o t  t h e  same s e n t e n c e  b u t  t h a t  t h e  co- 

d e f e n d a n t ,  who h a d  a  c r i m i n a l  r e c o r d ,  was g i v e n  a downward 

d e p a r t u r e  s e n t e n c e  o f  t w o  y e a r s  p r o b a t i o n  a s  p a r t  o f  a p l e a  

a q r e e m e n t  w i t h  t h e  s t a t e .  T h e  s t a t e ' s  a g r e e m e n t  t o  l e n i e n t  

t r e a t m e n t  f o r  t h e  co -de fendan t  w i t h  t h e  c r i m i n a l  r e c o r d ,  who was  

p r o b a b l y  t h e  man who a c t u a l l y  s n a t c h e d  t h e  p u r s e  w h i l e  p e t i t i o n e r  

a t  b e s t  d r o v e  t h e  get-a-way c a r  (R-3-5,7-8) ,  p r o m p t e d  t h e  c o u r t  

t o  o f f e r  p e t i t i o n e r  a  u n i l a t e r a l  p l e a  b a r g a i n  - a s e n t e n c e  o f  

. - p r o b a t i o n  and f i v e  months  i n c a r c e r a t i o n  i n  exchange  f o r  a  g u i l t y  

p l e a .  The  s t a t e  and a d e f e n d a n t ' s  ag reemen t  t o  a  p l e a  b a r g a i n  is 

a n  un impeachab le  r e a s o n  t o  d e p a r t  f rom t h e  s e n t e n c i n g  g u i d e l i n e s .  

S c o t t  v .  S t a t e ,  4 6 5  So .2d  1 3 5 9  ( F l a .  5 t h  DCA 1 9 8 5 ) ,  B e l l  v .  

S t a t e ,  453  S o . 2 d  478  ( F l a .  2d DCA 1 9 8 4 ) .  Y e t ,  F l o r i d a  R u l e  o f  

C r i m i n a l  P r o c e d u r e s  3 .701 ( b )  ( 4 )  s t a t e s  t h a t  t h e  s e v e r i t y  o f  t h e  

s a n c t i o n  s h o u l d  i n c r e a s e  w i t h  t h e  l e n g t h  a n d  n a t u r e  o f  t h e  

o f f e n d e r ' s  h i s t o r y .  T h e  s t a t e ' s  p l e a  a g r e e m e n t  w i t h  t h e  co -  

d e f e n d a n t  h a s  u n f a i r l y  compromised t h e  p u r p o s e  o f  t h e  g u i d e l i n e s ,  

which p u r p o s e  c a n n o t  b e  c a r r i e d  o u t  i n  p e t i t i o n e r ' s  c a s e ,  u n l e s s  

t h e  t r i a l  c o u r t  d e p a r t s  i n  m i t i g a t i o n  f rom t h e  g u i d e l i n e s ,  s i n c e  

t h e  s t a t e  h a s  a l r e a d y  a g r e e d  t o  a  d e p a r t u r e  f o r  t h e  d e f e n d a n t  who 

had a p r i o r  c r i m i n a l  r e c o r d .  



T h e  c a s e s  w h i c h  d i s a p p r o v e  a  g u i d e l i n e s  d e p a r t u r e  f o r  t h e  

r e a s o n  t h a t  t h e  s a m e  s e n t e n c e  was  r e c e i v e d  b y  a  c o - d e f e n d a n t ,  

C a r t e r  v .  S t a t e ,  468  So .2d  2 7 6  ( F l a .  1st DCA 1 9 8 5 ) ,  Thomas v .  

S t a t e ,  4 6 1  So .2d  274  ( F l a .  1st DCA 1 9 8 5 ) ,  and  B r i n s o n  v.  S t a t e ,  

4 8 3  So .2d  1 3  ( F l a .  1st BCA 1 9 8 5 ) ,  d o  n o t  r e l a t e  t o  a  t r i a l  

c o u r t ' s  a g r e e m e n t  t o  a  u n i l a t e r a l  p l e a  b a r g a i n  t h a t  e f f e c t s  

s e n t e n c e  w h e r e  it  is a p p r o p r i a t e  and f a i r  f o r  t h e  c o u r t  t o  o f f e r  

t h e  less  c u l p a b l e  d e f e n d a n t  w i t h  no  c r i m i n a l  r e c o r d  a downward  

d e p a r t u r e  s e n t e n c e  b e c a u s e  t h e  s t a t e  h a s  a l r e a d y  a g r e e d  t o  t h e  

same m i t i g a t e d  s e n t e n c e  f o r  a n o t h e r  c o - d e f e n d a n t ,  who h a s  a 

c r i m i n a l  r e c o r d .  

The  t r i a l  c o u r t  had  t h e  a u t h o r i t y  t o  o f f e r  a  u n i l a t e r a l  p l e a  

b a r g a i n  e f f e c t i n g  s e n t e n c e  t o  t h e  d e f e n d a n t  b a s e d  on  t h e  f a c t o r s  

o f  r e c o r d  w h i c h  r e a s o n a b l y  c a l l e d  f o r  t h e  c o u r t  t o  o f f e r  s u c h  a  

p l e a  t o  t h e  d e f e n d a n t .  I n  F l o r i d a  t r i a l  j u d g e s  h a v e  w i d e  

d i s c r e t i o n  i n  p l e a  b a r g a i n  p r a c t i c e s  t h a t  e f f e c t  s e n t e n c i n g ;  t h e  

p r o s e c u t o r ' s  c o n c u r r e n c e  is u n n e c e s s a r y  w h e r e  no  c h a r g e  c o n c e s -  

s i o n  i s  i n v o l v e d .  B a r k e r  v.  S t a t e ,  259 So.2d 200,  204 ( F l a .  2d 

D C A  1 9 7 4 ) .  D e t e r m i n a t i o n  o f  t h e  d e f e n d a n t ' s  s e n t e n c e  h a s  a l w a y s  

b e e n  i n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t  a n d  i t  is  n o t  t h e  

p u r p o s e  o f  t h e  g u i d e l i n e s  t o  s u p e r s e d e  o r  u s u r p  t h a t  j u d i c i a l  

d i s c r e t i o n .  J e a n  v .  S t a t e  4 5 5  So .2d  1 0 8 3  ( F l a .  2d DCA 1 9 8 4 ) ,  

W e e m s  v .  S t a t e ,  4 5 1  So .2d  1027  ( F l a .  2d DCA 1 9 8 4 ) ,  a f f i r m e d  469 

So .2d  1 2 8  ( F l a .  1 9 8 5 ) .  P l e a  b a r g a i n s  a r e  s t i l l  e n c o u r a g e d  by 

F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 1 7 1  a n d  s u b s e c t i o n  ( a )  of  

t h a t  r u l e  s p e c i f i c a l l y  s t a t e s ,  " U l t i m a t e  r e s p o n s i b i l i t y  f o r  

s e n t e n c e  d e t e r m i n a t i o n  rests w i t h  t h e  t r i a l  judge ."  A c c o r d i n g l y ,  



t h o s e  f a c t o r s  which  prompt  t h e  c o u r t  t o  o f f e r  s e n t e n c i n g  conces -  

s i o n s  t o  t h e  d e f e n d a n t  i f  h e  p l e a d s  t o  t h e  c o u r t  may b e  u t i l i z e d  

a s  c l e a r  a n d  c o n v i n c i n g  r e a s o n s  f o r  d e p a r t u r e .  Here it is t h e  

s t a t e ' s  a g r e e m e n t  t o  t h e  p l e a  b a r g a i n  w i t h  t h e  c o - d e f e n d a n t  

B a t e m a n ,  a s  much a s  t h e  f a c t  t h a t  B a t e m a n  r e c e i v e d  t h i s  s a m e  

s e n t e n c e ,  w h i c h  i s  t h e  b a s i s  f o r  d e p a r t u r e .  T h i s  r e a s o n  f o r  

d e p a r t u r e  i s  c l e a r  a n d  c o n v i n c i n g  b e c a u s e  i t  r e f l e c t s  why t h e  

c o u r t  e x e r c i s e d  i t s  i n h e r e n t  a u t h o r i t y  t o  a l l o w  t h e  p e t i t i o n e r  t o  

p l e a d  s t r a i g h t  u p  t o  t h e  c o u r t  i n  e x c h a n g e  f o r  a  s p e c i f i e d  

s e n t e n c e  below t h e  recommended g u i d e l i n e  r a n g e .  



I F  THE DOWNWARD DEPARTURE SENTENCE MAY NOT 
STAND, THE PETITIONER MUST BE G I V E N  AN OPPOR- 
TIJNITY TO WITHDRAW HIS PLEA AND PLEAD ANEW. 

I n  r e v e r s i n g  p e t i t i o n e r ' s  downward d e p a r t u r e  s e n t e n c e ,  t h e  

d i s t r i c t  c o u r t  o r d e r e d  t h a t  p e t i t i o n e r  b e  r e s e n t e n c e d .  I n  h i s  

m o t i o n  f o r  r e h e a r i n g ,  p e t i t i o n e r  p o i n t e d  o u t  t h a t  r e s e n t e n c i n g  

was a n  i n a p p r o p r i a t e  remedy, t h a t  p e t i t i o n e r  mus t  b e  a f f o r d e d  a n  

o p p o r t u n i t y  t o  p l e a d  anew i f  t h e  t r i a l  c o u r t  had  no  a u t h o r i t y  t o  

o f fe r  t h e  u n i l a t e r a l  p l e a  b a r g a i n  w i t h  s e n t e n c i n g  c o n c e s s i o n s .  I n  

o t h e r  c a s e s ,  whe re  a d i s t r i c t  c o u r t  f i n d s  t h a t  i t  may n o t  a f f i r m  

a  downward d e p a r t u r e  s e n t e n c e  a g r e e d  t o  b y  t h e  t r i a l  c o u r t  as 

p a r t  of a  u n i l a t e r a l  p l e a  b a r g a i n ,  t h e  d e f e n d a n t  i s  g i v e n  a n  

o p p o r t u n i t y  t o  w i t h d r a w  h i s  p l e a  i f  h e  so  c h o o s e s  o n  r e m a n d .  

S t a t e  v .  W a l d e n ,  476  So .2d  7 7 1  ( F l a .  3d  DCA 1 9 8 5 ) ,  S t a t e  v .  

D a v i s ,  464 So.2d 1 9 5  ( F l a .  3d DCA 1 9 8 5 ) .  Where t h e  t r i a l  c o u r t ' s  

p r o m i s e  of l e n i e n c y  i s  t h e  o n l y  inducement  t h e  d e f e n d a n t  h a s  i n  

p l e a d i n g  g u i l t y ,  t h e  d e f e n d a n t  is  e n t i t l e d  t o  w i t h d r a w  h i s  p l e a  

of g u i l t y  i f  t h e  p l e a  b a r g a i n  i s  n o t  c a r r i e d  o u t .  D a v i s  v .  

S t a t e ,  3 0 3  So .2d  27 ( F l a .  1 9 7 5 ) .  If  t h e  t r i a l  c o u r t  h a s  n o  

a u t h o r i t y  t o  f u l f i l l  h i s  end of t h e  p l e a  b a r g a i n i n g  c o n t r a c t  by 

i m p o s i n g  a s e n t e n c e  of t w o  y e a r s  p r o b a t i o n  w i t h  a s p e c i a l  

c o n d i t i o n  of f i v e  m o n t h s  i m p r i s o n m e n t ,  t h e n  t h e  case m u s t  b e  

r e t u r n e d  t o  t h e  p o s i t i o n  i t  was i n  p r i o r  t o  t h e  p l e a  n e g o t i -  

a t  i o n s ,  t h e r e b y  i m p o s i n g  n o  u n f a i r  a d v a n t a g e  o n  t h e  d e f e n d a n t .  

D a v i s  v .  S t a t e ,  s u p r a .  S e e  a l s o ,  E n o s  v. S t a t e ,  272 So.2d 847 

( F l a .  4 t h  DCA 1 9 7 3 ) .  



A c c o r d i n g l y ,  e v e n  i f  t h e  c e r t i f i e d  q u e s t i o n  i s  t o  b e  

answered i n  t h e  n e g a t i v e ,  t h e n  t h e  wrong remedy which was o r d e r e d  

by  t h e  d i s t r i c t  c o u r t  m u s t  b e  r e v e r s e d  and  p e t i t i o n e r  must b e  

g i v e n  a n  o p p o r t u n i t y  t o  wi thd raw h i s  p l e a  b e f o r e  t h e  t r i a l  c o u r t  

p r o c e e d s  t o  r e s e n t e n c i n g .  



CONCLUSION 

W h e r e f o r e ,  b a s e d  o n  t h e  f o r e g o i n g ,  p e t i t i o n e r  r e s p e c t f u l l y  

r e q u e s t s  t h i s  C o u r t  t o  a n s w e r  t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  

a f f i r m a t i v e ,  t o  q u a s h  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  

Appea l  o r  t o  o r d e r  t h a t  p e t i t i o n e r  b e  g i v e n  a n  o p p o r t u n i t y  t o  

w i t h d r a w  h i s  p l e a  i f  t h e  t r i a l  c o u r t  had no a u t h o r i t y  t o  impose 

t h e  a g r e e d  upon s e n t e n c e .  
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