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STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t  a c c e p t s  t h e  P e t i t i o n e r ' s  S t a t e m e n t  o f  C a s e  

a n d  F a c t s  a s  a n  a c c u r a t e  a c c o u n t  o f  t h e  p r o c e e d i n g s  b e l o w ,  b u t  

w o u l d  a d d  t h e  f o l l o w i n g :  I n  a n  o p i n i o n  f i l e d  O c t o b e r  8 ,  1 9 8 6 ,  a 

c o p y  o f  w h i c h  is a t t a c h e d  as  a n  a p p e n d i x  t o  P e t i t i o n e r ' s  B r i e f ,  

t h e  S e c o n u  D i s t r i c t  C o u r t  o f  A p p e a l  a g r e e d  w i t h  t h e  F i f t h  D i s -  

t r i c t  C o u r t  o f  A p p e a l  i n  Yost v. S t a t e ,  489 S o . 2 d  1 3 1  ( F l a .  5 t h  

DCA 1 9 8 6 ) ,  f i n d i n g  a v i o l a t i o n  o f  t h e  e x  p o s t  f a c t o  p r o v i s i o n s  o f  

t h e  U n i t e d  S t a t e s  a n d  F l o r i d a  c o n s t i t u t i o n s .  A c c o r d i n g l y ,  t h e  

c o u r t  r e v e r s e d  t h e  i m p o s i t i o n  o f  c o u r t  c o s t s  i n  t h e  amoun t  o f  

$ 2 0 0 . 0 0 ,  a n d  c e r t i f i e d  t h e  q u e s t i o n  as  f o l l o w s :  

DOES THE APPLICATION OF SECTION 27 .3455 ,  FLORIDA 
STATUTES ( 1 9 8 5 )  TO CRIMES COMNITTED PRIOR 20 THE 
EFFECTIVE DATE OF THE STATUTE VIOLATE THE EX 
POST FACT0 PROVISIONS OF THE CONSTITUTIONS OF 
THE UNITED STATES AND OF THE STATE OF FLORIDA, 
OR DOES r H E  STATUTE MERELY EFFECT A PROCEDURAL 
CHANGE AS I S  PERMITTED UNDER STATE v. JACKSON, 
478 S 0 . 2 6  1 0 5 4  ( F l a .  1 9 8 5 ) ?  



SUMMARY OF THE ARGUMENT 

S e c t i o n  27.3455 o f  t h e  F l o r i d a  S t a t u t e s  a u t h o r i z e s  t h e  

i m p o s i t i o n  of  a d d i t i o n a l  c o u r t  c o s t s  o f  $266.00 f o r  t h e  commis- 

s i o n  of a f e l o n y .  T h i s  law became e f f e c t i v e  J u l y  1, 1385. LAWS 

OF FLORIDA, Ch. 85-213 ( H . B .  1 0 2 3 ) ( 1 9 8 5 )  [ c u r r e n t l y  c o d i f i e d  a t  

FLA. SITAT. g27.3455 ( 1 9 8 5 ) l  Al though Respondent  was c o n v i c t e d  of  

c r i m e s  which o c c u r r e d  p r i o r  t o  J u l y  1, 1985,  t h e  c o u r t  c o s t s  

a u t h o r i z e d  by t h a t  law were imposed, h e  was d e t e r m i n e d  t o  be 

i n s o l v e n t ,  and  was o r d e r e d  t o  s u b s t i t u t e  community s e r v i c e  work 

i n  l i e u  of  t h e  c o u r t  c o s t s ,  a l l  i n  a c c o r d a n c e  w i t h  t h e  newly 

e n a c t e d  s t a t u t e .  He c h a l l e n g e d  t h e  l e g a l i t y  of  h i s  s e n t e n c e  by a  

Motion t o  C o r r e c t  I l l e g a l  S e n t e n c e  which t h e  t r i a l  c o u r t  neve r  

r u l e d  upon. S e c t i o n  27.3455 of  t h e  F l o r i d a  S t a t u t e s  was uncon- 

s t i t u t i o n a l l y  a p p l i e d  t o  Respondent  because  h i s  crimes were 

commit ted  p r i o r  t o  i ts e f f e c t i v e  d a t e  and  Respondent  was d i s -  

a d v a n t a g e d  by t h e  i m p o s i t i o n  of t h e  c o s t s  and t h e  s u b s t i t u t i o n  of  

community s e r v i c e .  



CERTIFIED OUESTION 

DOES THE APPLICATION OF SECTION 2 7 . 3 4 5 5 ,  FLORIDA 
STATUTES ( 1 9 8 5 )  TO CRIMES CONMITTED PRIOR TO THE 
EFFECTIVE DATE OF THE S'I'ATU'I'E VIOLA'iE THE EX 
POST FACT0 PROVISIONS OF THE CONSTITUTIONS OF 
THE UNITED STATES AND UF THE STATE OF FLORIDA, 
OR DOES THE STATUTE MERELY EFFEC'I' A PROCEDURAL 
CHANGE AS I S  PERMITTED UNDER STATE v.  JACKSON, 
478 S o . 2 d  1 0 5 4  ( F l a .  l 9 8 5 ) ?  

ARGUMENT 

I n  i t s  b r i e f ,  P e t i t i o n e r  h a s  i n c o r r e c t l y  c o n c l u d e d  t h a t  

R e s p o n d e n t  f a i l e d  t o  o b j e c t  t o  t h e  e x  p o s t  f a c t  a p p l i c a t i o n  o f  

527 .3455  a t  the  t r i a l  c o u r t  l e v e l .  P e t i t i o n e r  f a i l e d  t o  m e n t i o n  

i n  i t s  a r g u m e n t  t h a t  t h e  R e s p o n d e n t  f i l e d  a "Mot ion  t o  C o r r e c t  

I l l e g a l  S e n t e n c e "  ( R 1 0 9 )  i n  t h e  t r i a l  c o u r t .  I n  t h i s  M o t i o n ,  h e  

o b j e c t e d  t o  t h e  i m p o s i t i o n  o f  t h e  c o u r t  c o s t s  a s  a v i o l a t i o n  o f  

t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  e x  p o s t  f a c t o  laws. 

A t  s e n t e n c i n g ,  t h e  t r i a l  c o u r t  d i d  n o t  a c t u a l l y  i m p o s e  

t h e  a d d i t i o n a l  c o u r t  c o s t s .  A l t h o u g h  t h e  c o u r t  d i d  d e t e r m i n e  

t h a t  R e s p o n d e n t  was i n s o l v e n t  f o r  p u r p o s e s  o f  c o u r t  c o s t s  a n d  

r u l e d  t h a t  communi ty  s e r v i c e  c o u l d  b e  s u b s t i t u t e d  t h e r e f o r  ( R 8 5 ) ,  

t h e  c o s t s  were n o t  a c t u a l l y  i m p o s e d  u n t i l  t h e  c o u r t  e n t e r e d  i t s  

w r i t t e n  j u d g m e n t ,  f i l e d  o n  J u l y  1 2 ,  1 9 8 5 .  A t  t h e  b o t t o m  o f  t h a t  

j u d g m e n t ,  t h e  c o u r t  o r d e r e d  p a y m e n t  o f  t h e  c o s t s  w i t h  t h e  n o t a -  

t i o n ,  "No g a i n  t i m e  u n t i l  $200 .00  p a i d  i n  f u l l  p u r s u a n t  t o  F.S. 

27 .3455 . "  ( R 1 0 2 )  B e c a u s e  R e s p o n d e n t  c o u l d  n o t  o b j e c t  b e f o r e  t h e  

c o s t s  were i m p o s e d ,  h i s  1 4 o t i o n ,  f i l e d  o n  A u g u s t  2 ,  1 9 8 5 ,  c o n s t i -  

t u t e d  a t i m e l y  o b j e c t i o n  i n  t h e  t r i a l  c o u r t .  

P a r e n t h e t i c a l l y ,  h o w e v e r ,  w e  d o  n o t  b e l i e v e  t h a t  a n  



o b j e c t i o n  was r e q u i r e d .  A l though  we r e c o g n i z e  t h a t  some c o u r t s  

have  h e l d  t h a t  a  t i m e l y  o b j e c t i o n  is  r e q u i r e d  t o  p r e s e r v e  s u c h  an  

i s s u e  f o r  a p p e a l ,  see e . g . ,  Johnson  v. S t a t e ,  11 F.L.W. 1539 

( F l a .  2d DCA J u l y  9 ,  1 9 8 6 ) ,  w e  b e l i e v e  t h e  b e t t e r  view is t h a t  

t h e  e x  p o s t  f a c t o  a p p l i c a t i o n  of s u c h  a  s t a t u t e  c o n s t i t u t e s  

f u n d a m e n t a l  s e n t e n c i n g  e r r o r .  I n  S t a t e  v. W h i t f i e l d ,  487 So.2d 

1045  ( F l a .  1 9 8 6 ) ,  t h i s  C o u r t  h e l d  t h a t  no contemporaneous  o b j e c -  

t i o n  was r e q u i r e d  when t h e  s e n t e n c e  imposed was a n  i l l e g a l  

s e n t e n c e ,  and  t h a t  t h e  a b s e n c e  of s t a t u t o r y  a u t h o r i t y  f o r  a  

s e n t e n c e  r e n d e r s  t h e  s e n t e n c e  i l l e g a l .  I n  t h e  c a s e  a t  hand ,  

b e c a u s e  of t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  e x  p o s t  f a c t o  

l a w s ,  t h e r e  was no s t a t u t o r y  a u t h o r i t y  f o r  t h e  i m p o s i t i o n  of t h e  

c o u r t  c o s t s .  Thus,  t h e  s e n t e n c e  was i l l e g a l .  S e e  a l s o  F r e e n e y  

v. S t a t e ,  11 F.L.W. 1529 ( F l a .  5 t h  DCA J u l y  1 0 ,  1 9 8 6 )  ( r e v e r s i n g  

e x  p o s t  f a c t o  a p p l i c a t i o n  of same s t a t u t e  s u a  s p o n t e ) ;  Ramsey 

v. S t a t e ,  462 So.2d 815 ( F l a .  2d DCA 1 9 8 5 )  ( f a i l u r e  o f  t r i a l  

c o u n s e l  t o  con temporaneous ly  o b j e c t  t o  t h e  s e n t e n c e  imposed d o e s  

n o t  v i t i a t e  r i g h t  t o  a p p e a l ) .  

P e t i t i o n e r  a l s o  a r g u e s  t h a t  R e s p o n d e n t ' s  e x  p o s t  f a c t o  

a l l e g a t i o n  w i l l  n o t  become a n  i s s u e  s u i t a b l e  f o r  j u d i c i a l  r ev i ew  

u n l e s s  Respondent  r e f u s e s  t o  pay  t h e  $200.00 c o u r t  c o s t s  b e f o r e  

h i s  " t e n t a t i v e  r e l e a s e  d a t e . "  P e t i t i o n e r  s u g g e s t s  t h a t  Respon- 

d e n t  w a i t  u n t i l  t h e n  t o  f i l e  a w r i t  of h a b e a s  c o r p u s  o r  move t h e  

c o u r t  t o  d e t e r m i n e  h i s  i n d i g e n t  s t a t u s  s o  t h e  c o u r t  c o u l d  s e n -  

t e n c e  h im t o  community s e r v i c e  work. I t  seems t h a t  P e t i t i o n e r  

h a s  m i s r e a d  t h e  f a c t s  of t h e  c a s e .  Responden t  h a s  a l r e a d y  been 



found  i n d i g e n t  by t h e  c o u r t  and s e n t e n c e d  t o  p e r f o r m  community 

s e r v i c e .  I n  f a c t ,  it was h i s  s e n t e n c e  t o  p e r f o r m  community 

s e r v i c e  work which c a u s e d  him t o  be " a f f e c t e d  i n  a  d i s a d v a n t a g o u s  

f a s h i o n "  f o r  p u r p o s e s  of t h e  "two-prong" t e s t  u sed  t o  d e t e r m i n e  

what  c o n s t i t u t e s  a n  i n v a l i d  e x  p o s t  f a c t o  law. S e e  S t a t e  v. 

W i l l i a m s ,  397 30.2d 6 6 3  ( F l a .  i 9 8 l ) ( d i s c u s s e d  i n f r a ) .  

Had Respondent  n o t  been found  i n s o l v e n t  by t h e  t r i a l  

c o u r t ,  however ,  h e  would i n s t e a d  have  s u f f e r e d  a  l o s s  of g a i n -  

t i m e  i f  h e  had f a i l e d  t o  pay t h e  c o u r t  c o s t s  ( u n l e s s ,  of c o u r s e ,  

h e  f i l e d  a w r i t  of h a b e a s  c o r p u s  o r  mot ion  t o  d e t e r m i n e  i n s o l -  

vency on h i s  t e n t a t i v e  r e l e a s e  d a t e ) .  The d e p r i v a t i o n  of  g a i n  

t i m e  would have  been an  even  g r e a t e r  d i s a d v a n t a g e  b e c a u s e  h e  

would h a v e  had  t o  spend  a  c o n s i d e r a b l y  l o n g e r  t i m e  i n  p r i s o n .  

P e t i t i o n e r ' s  s u g g e s t i o n  t h a t  a d e f e n d a n t  c a l c u l a t e  h i s  t e n t a t i v e  

r e l e a s e  d a t e ,  t h e n  f i l e  a mot ion  o r  wr i t , i s  h i g h l y  i m p r a c t i c a l  a t  

b e s t .  I t  would n o t  o n l y  be d i f f i c u l t  f o r  a n  i n c a r c e r a t e d  d e f e n -  

d a n t  w i t h o u t  c o u n s e l  t o  f i l e  s u c h  a  p l e a d i n g ,  b u t  burdensome, 

t ime-consuming,  and  c o s t l y  f o r  Lhe t r i a l  c o u r t  i n  which such  a  

p r o  se mot ion  would be f i l e d  l o n g  a f t e r  t h e  c a s e  was c l o s e d  and ,  

i n  most c a s e s ,  f o r g o t t o n .  

S e c t i o n  27.3455 of  t h e  F l o r i d a  S t a t u t e s  a u t h o r i z e s  t h e  

i m p o s i t i o n  of  a d d i t i o n a l  c o u r t  c o s t s  i n  t h e  amount of  $ 2 0 0  f o r  

t h e  commission of  a  f e l o n y .  I t  p r o v i d e s  f u r t h e r  t h a t  no g a i n  

time w i l l  be g r a n t e d  u n t i l  t h e  c o s t s  a r e  p a i d .  I f  a d e f e n d a n t  is 

found  t o  be i n d i g e n t ,  community s e r v i c e  work may be s u b s t i t u t e d  

f o r  t h e  payment of t h e  c o u r t  c o s t s .  The e f f e c t i v e  d a t e  of  t h e  



s t a t u t e  was J u l y  1, 1 9 8 5 .  LAWS OF FLORIDA, Ch. 85-213 ( H . D .  

1 0 2 3 )  ( 1 9 8 5 )  [ c u r r e n t l y  c o d i f i e d  a t  FLA. STAT. 527.3455 ( 1 9 8 5 )  1.  

A r t i c l e  I ,  s e c t i o n  1 0 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n  a n d  

A r t i c l e  I ,  s e c t i o n s  9 a n d  1 0 ,  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  

p r o h i b i t  e x  p o s t  f a c t o  laws. F l o r i d a  f o l l o w s  t h e  r u l e  t h a t  i n  

t h e  a b s e n c e  o f  a c lear  l e g i s l a t i v e  e x p r e s s i o n  t o  t h e  c o n t r a r y ,  a 

l a w  is  p r e s u m e d  t o  a p p l y  p r o s p e c t i v e l y .  Young v. A l t e n h a u s ,  472 

S o . 2 d  1 1 5 2  ( F l a .  1 9 8 5 ) ;  S t a t e  v. L a v a z z o l i ,  434 S o . 2 d  3 2 1  ( F l a .  

1 9 8 3 ) .  T h e  e x c e p t i o n  t o  t h i s  g e n e r a l  r u l e  is when a s t a t u t e  d o e s  

n o t  a l t e r  a s u b s t a n t i v e  r i g h t  b u t  is m e r e l y  p r o c e d u r a l .  - I d .  a t  

323 ;  see S t a t e  v .  J a c k s o n ,  4 7 8  S o . 2 d  1 0 5 4  ( F l a .  1 9 8 5 )  ( s e n t e n c i n g  

g u i d e l i n e s  a r e  p r o c e d u r a l ) .  

I n  L a v a z z o l i ,  434  So .2d  321 ,  t h e  F l o r i d a  Supreme  C o u r t  

h e l d  t h a t  a n  amendment t o  A r t i c l e  1, s e c t i o n  1 2 ,  o f  t h e  F l o r i d a  

C o n s t i t u t i o n ,  w h i c h  t o o k  away t h e  r i g h t  o f  a F l o r i d a  c i t i z e n  t o  

b e  f r e e  f r o m  u n r e a s o n a b l e  s e a r c h  a n d  s e i z u r e s ,  i n d e p e n d a n t  o f  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n ' s  F o u r t h  Amendment r i g h t ,  c o u l d  n o t  b e  

a p p l i e d  r e t r o s p e c t i v e l y  a s  i t  u n q u e s t i o n a b l y  a l t e r e d  a s u b s t a n -  

t i v e  r i g h t .  S i m i l a r l y ,  p r i o r  t o  t h e  e n a c t m e n t  o f  527 .3455 ,  a  

F l o r i d a  c i t i z e n  h a d  t h e  r i g h t  t o  g a i n - t i m e ,  n o t  c o n d i t i o n e d  upon  

t h e  p a y m e n t  of  t h e s e  c o u r t  c o s t s .  

I n  t h e  r e c e n t  F l o r i d a  Supreme  C o u r t  case o f  Young v .  

A l t e n h a u s ,  472 So .2d  1 1 5 2 ,  t h e  c o u r t  h e l d  t h a t  a s t a t u t e  re- 

q u i r i n g  t h e  n o n - p r e v a i l i n g  p a r t y  t o  p a y  a t t o r n e y  f e e s  i n  a med i -  

c a l  m a l p r a c t i c e  case c o u l d  n o t  b e  a p p l i e d  r e t r o s p e c t i v e l y  b e c a u s e  

t h e  s t a t u t e  c r e a t e d  "a new o b l i g a t i o n  o r  d u t y . "  A b s e n t  t h e  



s t a t u t e ,  each  p a r t y  would be r e q u i r e d  t o  pay  h i s / h e r  own a t t o r n e y  

f e e s .  - I d .  a t  1154.  S i m i l a r l y ,  i n  ou r  c a s e ,  c o u r t  c o s t s  c o u l d  n o t  

be imposed a b s e n t  t h e  s t a t u t e .  Thus ,  t h e  s t a t u t e  c r e a t e s  a  new 

o b l i g a t i o n  and  c a n n o t  be a p p l i e d  r e t r o a c t i v e l y .  

I n  S t a t e  v. W i l l i a m s ,  397 So.2d 663 ( F l a .  1 9 8 1 ) ,  t h e  

F l o r i d a  Supreme C o u r t  a d o p t e d  t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  

" two-fo ld  t e s t "  a s  t o  what c o n s t i t u t e s  a n  i n v a l i d  e x  p o s t  f a c t o  

law r e l a t i v e  t o  c r i m i n a l  p r o c e e d i n g s :  (1) d o e s  t h e  law a t t a c h  

l e g a l  consequences  t o  c r i m e s  commit ted b e f o r e  t h e  law took  e f -  

f e c t ,  and  ( 2 )  d o e s  t h e  law a f f e c t  t h e  p r i s o n e r s  who commit ted 

t h o s e  c r i m e s  i n  a  d i s a d v a n t a g e o u s  f a s h i o n ?  I f  t h e  answer  t o  bo th  

q u e s t i o n s  is y e s ,  t h e n  t h e  law c o n s t i t u t e s  a n  e x  p o s t  f a c t o  law 

and  is v o i d  a s  a p p l i e d  t o  t h o s e  p e r s o n s .  - I d .  a t  6 6 5  [ c i t i n g  

Weaver v. Graham, 450  U.S. 24 ( 1 9 8 1 ) l .  

• I n  t h e  c a s e  a t  hand ,  t h e  c r i m e  o c c u r r e d  p r i o r  t o  t h e  

e f f e c t i v e  d a t e  of t h e  law. The law a t t a c h e s  l e g a l  consequences  

t o  t h e  c r ime .  The c o u r t  o r d e r e d  Respondent  t o  pay  c o u r t  c o s t s  

which  h e  would n o t  h a v e  had t o  pay a b s e n t  a p p l i c a t i o n  of  t h e  

s t a t u t e .  Even though t h e  c o u r t  had a l r e a d y  d e t e r m i n e d  t h a t  

Respondent  was i n s o l v e n t ,  h i s  judgment s p e c i f i e d  t h a t  no g a i n -  

t i m e  be g r a n t e d  u n t i l  t h e  c o u r t  c o s t s  were p a i d  i n  f u l l .  I f  t h e  

o r d e r  were  f o l l o w e d  r a t h e r  t h a n  t h e  o r a l  pronouncement ,  Respon- 

d e n t  would l o s e  h i s  g a i n - t i m e  b e c a u s e  h e  c o u l d  n o t  pay -- a  

d e f i n i t e  d i s a d v a n t a g e !  A t  t h e  s e n t e n c i n g ,  t h e  c o u r t  o r d e r e d  t h e  

Respondent  t o  p e r f o r m  community s e r v i c e  work which h e  would n o t  

have  had t o  p e r f o r m  a b s e n t  t h e  s t a t u t e .  Thus,  he  was a f f e c t e d  



i n  a  d i s a d v a n t a g e o u s  f a s h i o n  by t h e  a p p l i c a t i o n  of t h e  law. 

A c c o r d i n g l y ,  a p p l i c a t i o n  of s e c t i o n  27.3455 (1) t o  t h e  Respon- 

d e n t ,  whose o f f e n s e  o c c u r r e d  p r i o r  t o  t h e  s t a t u t e ' s  e f f e c t i v e  

d a t e ,  v i o l a t e d  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  e x  p o s t  

f a c t o  l aws .  S e e  Yos t  v. S t a t e ,  489 So.2d 1 3 1  ( F l a .  5 t h  DCA 1 9 8 6 ) ,  

r e v .  p e n d i n g ,  No. 68,  949 ( F l a .  ) .  

I n  Y o s t ,  t h e  c o u r t  d e t e r m i n e d  t h a t  t h e  c o u r t  c o s t s  

s t a t u t e  was n o t  mere ly  p r o c e d u r a l .  The p e n a l t y  imposed, t h e  

a d d i t i o n a l  c o u r t  c o s t s ,  and i n  t h e  c a s e  of  i n d i g e n t  d e f e n d a n t s ,  

t h e  s u b s t i t u t e d  community s e r v i c e  work,  d i d  n o t  e x i s t  p r i o r  t o  

t h e  enac tmen t  of t h e  s t a t u t e .  Thus ,  t h e  s t a t u t e  d i a  n o t  mere ly  

p r o v i d e  a  new method of c o l l e c t i n g  p r e - e x i s t i n g  c o u r t  c o s t s .  - I d .  

a t  132.  C i t i n g  Weaver, 450 U.S. 24,  1 0 1  S.Ct.  a t  965, t h e  Yos t  

c o u r t  n o t e d  t h a t  "even  i f  a  s t a t u t e  mere ly  a l t e r s  p e n a l  p r o v i -  

s i o n s  a c c o r d e d  by g r a c e  of  t h e  l e g i s l a t u r e ,  such  a s  g a i n - t i m e ,  i t  

v i o l a t e s  t h e  e x  p o s t  f a c t  c l a u s e  i f  i t  is b o t h  r e t r o s p e c t i v e  and 

more o n e r o u s  t h a n  t h e  iaw i n  e f f e c t  on t h e  d a t e  of  t h e  o f f e n s e . "  

Id. - 

P e t i t i o n e r  a r g u e s  t h a t  t h e s e  c o u r t  c o s t s  do n o t  c o n s t i -  

t u t e  a  p e n a l t y .  P e t i t i o n e r ' s  argument  is based  on J u d g e  R y d e r ' s  

s p e c i a l l y  c o n c u r r i n g  o p i n i o n  i n  t h e  v e r y  r e c e n t  Second D i s t r i c t  

c a s e  of  S t o n e  v. S t a t e ,  Case  No. b5-2750 ( F l a .  2d DCA Dec. 3 ,  

1 9 8 6 ) .  I n  f a c t ,  p a g e s  7-13 of P e t i t i o n e r ' s  b r i e f  is n e a r l y  a n  

e x a c t  r e p r o d u c t i o n  o f  J u d g e  R y d e r ' s  a rgumen t ,  word f o r  word. 

A l though  J u d g e  Ryder c o n c u r r e d  i n  t h e  c o u r t ' s  o p i n i o n  t o  a v o i d  

c o n f l i c t  w i t h  a n o t h e r  p a n e l  o f  t h e  same c o u r t ,  he  d i s a g r e e d  w i t h  



t h e  c o u r t ' s  c o n c l u s i o n  t h a t  t h e  r e t r o a c t i v e  a p p l i c a t i o n  of t h e  

s t a t u t e  c o n s t i t u t e s  a n  e x  p o s t  f a c t o  v i o l a t i o n .  H i s  d i ~ a g r e e m e n t  

stems f r o m  h i s  b e l i e f  t h a t  a n  e x  p o s t  f a c t o  v i o l a t i o r 1  c a n  o c c u r  

o n l y  i f  t h e  s t a t u t e  is p e n a l  r a t h e r  t h a n  r e g u l a t o r y  and t h a t  t h e  

c o s t s  imposed by 527.3455 do  n o t  c o n s t i t u t e  a  p e n a l t y .  

F i r s t  of a l l ,  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  e x  

p o s t  f a c t o  l a w s  d o e s  n o t  r e q u i r e  t h a t  t h e  s t a t u t e  be  s p e c i f i c a l l y  

c h a r a c t e r i z e d  a s  a  p e n a l t y .  A r t i c l e  1, S e c t i o n  1 0 ,  o f  t h e  F l o r i d a  

C o n s t i t u t i o n  p r o v i d e s  t h a t  "No b i l l  of  a t t a i n d e r ,  e x  p o s t  f a c t o  

law o r  l aw i m p a i r i n g  t h e  o b l i g a t i o n  of c o n t r a c t s  s h a l l  be  

p a s s e d . "  A r t i c l e  1, S e c t i o n  10 ,  of t h e  U n i t e d  S t a t e s  C o n s t i t u -  

t i o n  f o r b i d s  t h e  s t a t e s  f r o m  p a s s i n g  "any e x  p o s t  f a c t o  law."  

Nowhere d o e s  it s a y  t h a t  t h e  law must be  i n t e n d e d  a s  a  p u n i s h -  

ment.  Case  law h a s  d e f i n e d  a n  e x  p o s t  f a c t  l aw a s  one  which 

a g g r a v a t e s ,  r a t h e r  t h a n  m o l l i f i e s ,  t h e  law.  Cummings v. M i s s o u r i ,  

4 Wa l l .  277, 1 8  L.Ed. 356 ( 1 8 6 7 ) .  I t  i n c l u d e s  changes  i n  t h e  

r u l e s  of e v i d e n c e  which make it e a s i e r  t o  c o n v i c t .  - I d .  The 

L a v a z z o l i  and  Young c a s e s ,  d i s c u s s e d  s u p r a ,  p r o v i d e  examples  of 

e x  p o s t  f a c t o  l a w s  which were  n o t  be c h a r a c t e r i z e d  a s  p e n a l  l a w s ,  

a l t h o u g h  t h e y  p e n a l i z e  a  p e r s o n  is a  manner i n  which t h e  p e r s o n  

would n o t  have  been  p e n a l i z e d  p r i o r  t o  t h e  t h e i r  enac tmen t .  

"The c r i t i c a l  q u e s t i o n  is whe the r  t h e  law changes  t h e  

l e g a l  consequences  of  a c t s  comple t ed  b e f o r e  i t s  e f f e c t i v e  d a t e .  

Weaver v. Graham, 450 U.S. 24,  32 ( 1 9 8 1 ) .  S e c t i o n  27.3455 i n -  

c r e a s e s  t h e  p e n a l t y  f o r  t h e  commission of a  c r i m e  comple t ed  

b e f o r e  i t s  e f f e c t i v e  d a t e .  Al though  t h e  c o u r t  c o s t s  imposed 



i n c r e a s e  t h e  p e n a l t y ,  t h e  p o t e n t i a l  d e p r i v a t i o n  of ga in - t ime  o r  

i m p o s i t i o n  of community s e r v i c e  work s u b s e q u e n t  t o  i n c a r c e r a t i o n  

a r e  much more s e r i o u s  d e p r i v a t i o n s .  The d e p r i v a t i o n  caused  by a  

l o s s  of g a i n - t i m e  is obv ious .  

Community s e r v i c e  work is c l o s e l y  a k i n  t o  j a i l  t i m e .  

One is r e q u i r e d  t o  be a t  a  c e r t a i n  p l a c e  a t  a  c e r t a i n  t i m e  and t o  

p e r f o r m  s p e c i f i e d  t a s k s .  I f  one f a i l s  t o  do  s o ,  j a i l  f o l l o w s .  

Community s e r v i c e  is  imposed i n v o l u n t a r i l y  and  r e q u i r e s  t h a t  

s e r v i c e s  be per formed under  d i r e c t  s t a t e  s u p e r v i s i o n .  Thus,  

p e r f o r m i n g  community s e r v i c e  i n v o l v e s  a  r e s t r a i n t  upon Respon- 

d e n t ' s  p e r s o n a l  l i b e r t y  which is n e a r l y  a s  g r e a t  a s  i n c a r c e r a -  

t i o n ,  though o n l y  f o r  a  p o r t i o n  of each  day .  C l e a r l y ,  

S27 .3455(1)  s u b j e c t s  Respondent  t o  i n c r e a s e d  punishment .  

P e t i t i o n s r  a r g u e s ,  a s  d i d  Judge  Ryder ,  t h a t  t h e  f a c t  

t h a t  t h e  c o u r t  c o s t s  go t o  s u p p o r t  t h e  s e r v i c e s  of t h e  s t a t e  

a t t o r n e y  and p u b l i c  d e f e n d e r  i n d i c a t e s  t h a t  t h e y  a r e  n o t  l e v i e d  

a s  punishment  b u t  r a t h e r ,  t o  s u p p o r t  t h e s e  programs,  a s  opposed 

t o  f i n e s  which need o n l y  f u r t h e r  a  l e g i t i m a t e  p u b l i c  pu rpose .  

A d d i t i o n a l l y ,  t h e s e  c o u r t  c o s t s  a r e  i n  Chap te r  27 of t h e  F l o r i d a  

S t a t u t e s ,  r a t h e r  t h a n  i n  Chap te r  775, which i n c l u d e s  f i n e s .  A s  

w e  have  s t a t e d  above ,  it is n o t  n e c e s s a r y  f o r  a  law t o  be c l a s s i -  

f i e d  a s  p e n a l  i f  i t  d i s a d v a n t a g e s  t h e  d e f e n d a n t .  Chap te r  27 

r e l a t e s  t o  c r i m i n a l  law and t h e  c o u r t  c o s t s  a r e  o n l y  l e v i e d  on 

t h o s e  c o n v i c t e d  of c r i m e s .  A d d i t i o n a l l y ,  t h e  p r o v i s i o n  a l l o w i n g  

t h e  s u b s t i t u t i o n  of community s e r v i c e  i n d i c a t e s  t h a t  t h e  i n t e n t  

of t h e  s t a t u t e  is n o t  o n l y  t o  s u p p o r t  t h o s e  programs,  b u t  t o  



of the statute is not only to support those programs, but to 

punish the defendant. The same is true of the provision de- 

priving the defendant of gain-time if the costs are not paid. 

Loss of gain-time is surely a punishment and does nothing to 

support the programs under Chapter 27. In fact, it results in 

increasing the cost of keeping the defendant incarcerated because 

the incarceration is for a much longer time. 

Fines go into the government's general operating fund. 

Thus, they are levied to support the government. Does this mean 

that a fine is not a punishment? Petitioner asserts that the 

court costs "sanction" is "a mere loss of $200.00  or an 

equivalent amount of community service" and thus not "an 

affirmative disability of restraint." We disagree. $200.00  is 

not a small amount when one is incarcerated and unable to work, 

and a loss of gain-time and community service work are clearly 

both affirmative disabilities and restraints. 

Petitioner next asserts, as did Judge Ryder, that court 

costs alone would not be a deterrence to crime. This conclusion 

is reached by looking at the sanction as the sole punishment. 

Why should one look at the sanction as the sole punishment? It 

is not the sole punishment. Many crimes are punished by both a 

fine and imprisonment. Does this mean that each one considered 

alone must provide a sufficient deterrence? If  so, the defendant 

would be receiving a double amount of punishment for the crime. 

Imposing costs does add to the punishment. 

Petitioner notes, as does Judge Ryder, that Florida law 



542 ( F l a .  1 9 8 0 ) .  T h i s  c a s e  is  c l e a r l y  d i s t i n g u i s h a b l e  b e c a u s e  

d i s c l o s i n g  a s s e t s  and  income is n o t  a pun i shmen t  and  t h e  

a s s e s s m e n t  of  t h e  c o s t  of s u b s i s t a n c e  i n  p r i s o n  is n o t  e n f o r c e d  

by d e p r i v i s i o n  o f  g a i n - t i m e  o r  o t h e r  pun i shmen t .  A d d i t i o n a l l y ,  

t h i s  c a s e  w a s  d e c i d e d  p r i o r  t o  Weaver v. Graham, 450 U.S. 24 

( 1 9 8 1 ) ,  which f o u n d  t h a t  a l a w  c h a n g i n g  t h e  g a i n - t i m e  p r o v i s o n s  

was a n  e x  p o s t  f a c t o  v i o l a t i o n .  

P e t i t i o n e r ' s  a s s e r t i o n  t h a t  t h i s  s t a t u t e  is n o t  a 

change  of l a w  is f r i v o l o u s .  C l e a r l y ,  t h e  a d d i t i o n  of  more c o s t s ,  

a n d  p r o v i s i o n s  e n f o r c i n g  i t ,  change  t h e  l a w  f r o m  when t h e  p r o v i -  

s i o n s  d i d  n o t  e x i s t .  

P e t i t i o n e r  h a s  c r e d i t e d  Responden t  w i t h  h a v i n g  a r g u e d  

p u r s u a n t  t o  Weaver,  450 U.S. 24, t h a t  s i n c e  t h e  s t a t u t e  c h a n g e s  

a t h e  amount o r  a v a i l a b i l i t y  of  g a i n - t i m e ,  it is d i s a d v a n t a g e o u s .  

A l though  we have  n o t  s o  a r g u e d ,  w e  w i l l  a d d r e s s  t h i s  a rgumen t  

b e c a u s e ,  e v e n  t hough  Responden t  was o r d e r e d  t o  s u b s t i t u t e  com- 

mun i ty  s e r v i c e  f o r  t h e  c o u r t  c o s t s ,  a n  i n q u i r y  i n t o  whe the r  a 

r e t r o s p e c t i v e  s t a t u t e  wor sens  c o n d i t i o n s  " l o o k s  t o  t h e  c h a l l e n g e d  

p r o v i s i o n  and  n o t  t o  any  s p e c i a l  c i r c u m s t a n c e s  t h a t  may m i t i g a t e  

i t s  e f f e c t  on t h a t  p a r t i c u l a r  i n d i v i d u a l . "  Weaver,  450 U.S. a t  

33. A d d i t i o n a l l y ,  Responden t  c o u l d  s t i l l  l o s e  g a i n - t i m e  i f  t h e  

p r i s o n  a u t h o r i t i e s  f o l l o w e d  t h e  w r i t t e n  judgment (which  d o e s  n o t  

m e n t i o n  t h e  s u b s t i t u t i o n  of  community s e r v i c e )  r a t h e r  t h a n  t h e  

c o u r t ' s  o r a l  p ronouncement .  

I n  Weaver,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  h e l d  t h a t  a 

F l o r i d a  S t a t u t e  c h a n g i n g  t h e  c a l c u l a t i o n  o f  g a i n - t i m e ,  s o  t h a t  a 



p r i s o n e r  would o b t a i n  l e s s  g a i n - t i m e  f o r  t h e  same c o n d u c t ,  

c o n s t i t u t e d  a n  e x  p o s t  f a c t o  v i o l a t i o n .  Al though o t h e r  laws  

p r o v i d e d  t h a t  p r i s o n e r s  c o u l d  g e t  more g a i n - t i m e  f o r  s a t i s f y i n g  

e x t r a  c o n d i t i o n s ,  t h e  new law r e s t r i c t e d  t h e  i n m a t e ' s  o p p o r t u n i t y  

t o  e a r n  a n  e a r l y  r e l e a s e  f o r  t h e  same conduc t  a s  b e f o r e  -- 

p e r f o r m i n g  s a t i s f a c t o r y  work and d v o i d i n g  d i s c i p l i n a r y  v i o l a -  

t i o n s .  Thus,  t h e  new law made "more o n e r o u s  t h e  punishment  f o r  

c r i m e s  commit ted b e f o r e  i t s  e n a c t m e n t . "  450 U.S. a t  35-36. 

The c a s e  a t  hand is p r e c i s e l y  t h e  same. The new 

s t a t u t e  imposes  a d d i t i o n a l  c o n d i t i o n s  upon t h e  e a r n i n g  o f  g a i n -  

time. I n  f a c t ,  t h e  law s t a t e s  t h a t  t h e  i n m a t e  w i l l  l o s e  - a l l  

g a i n - t i m e  i f  h e  o r  s h e  d o e s  n o t  pay  t h e  c o u r t  c o s t s .  P e t i t i o n e r  

h a s  a r g u e d  t h a t  f o r f e i t u r e  of  g a i n - t i m e  f o r  f a i l u r e  t o  pay a  

c o u r t  o r d e r e d  sum h a s  a lways  been p r o p e r  because  S944 .275(5 )  and 

5944.28 of  t h e  F l o r i d a  S t a t u t e s  p r o v i d e  t h a t  ga in - t ime  may be 

f o r f e i t e d  i f  a  p r i s o n e r  is found g u i l t y  of  a n  i n f r a c t i o n  of  t h e  

law. P e t i t i o n e r  r e a s o n s  t h a t  f a i l u r e  t o  obey a c o u r t  o r d e r  

c o n s t i t u t e s  t h e  c r ime  of con tempt ,  a n  i n f r a c t i o n  of  t h e  law. 

W e  f i n d  t h i s  argument  t o  be r a t h e r  f a r - f e t c h e d .  For  

s u c h  a s c e n a r i o  t o  o c c u r ,  t h e  i nma te  would need t o  be c h a r g e d  

w i t h  t h e  c r i m e  of con tempt ,  t a k e n  t o  c o u r t ,  and c o n v i c t e d .  T h i s  

c o n v i c t i o n  would t h e n  need t o  be b r o u g h t  b e f o r e  t h e  d i s c i p l i n a r y  

commi t t ee ,  i n  a c c o r d a n c e  w i t h  5944 .28 (2 )  ( c ) .  Even i f  t h i s  were 

t o  o c c u r ,  i t  is d o u b t f u l  t h a t  t h e  i n m a t e  would l o s e  a l l  of 

n i s / h e r  g a i n - t i m e .  We do n o t  b e l i e v e  t h a t  t h e  g a i n - t i m e  p r o v i -  

s i o n s  were i n t e n d e d  t o ,  o r  a r e ,  used  t o  e n f o r c e  c o u r t  o r d e r s  f o r  



t h e  payment  of c o u r t  c o s t s .  

P e t i t i o n e r ' s  f u r t h e r  s u g g e s t i o n  t h a t ,  i f  a n y t h i n g ,  t h e  

s t a t u t e  makes t h e  f o r f e i t u r e  p r o v i s i o n s  a u t o m a t i c  and  a l l e v i a t e s  

p r o c e d u r a l  s t e p s  r e q u i r e d  by 5944.28 ( 2 ) ,  is  t a n t a m o u n t  t o  t h e  

s u g g e s t i o n  t h a t  t h e  new law d e p r i v e s  i n m a t e s  of  due  p r o c e s s ,  

a n o t h e r  c o n s t i t u t i o n a l  g u a r a n t e e .  I t  would n o t  o n l y  e l i m i n a t e  

t h e  a d m i n i s t r a t i v e  h e a r i n g  r e q u i r e d ,  b u t  a l s o  t h e  j u d i c i a l  d e t e r -  

m i n a t i o n  of  g u i l t  a s  t o  con tempt ,  a t  which t h e  p r i s o n e r  m i g h t  

h a v e  been found  t o  be  i n s o l v e n t  a n d ,  t h e r e f o r e ,  i n n o c e n t  of  

con tempt .  C e r t a i n l y ,  627.3455 s h o u l d  n o t  be  c o n s t r u e d  i n  t h i s  

manner.  

P e t i t i o n e r ' s  a rgument  t h a t  t h e  s t a t u t e  d o e s  n o t  impose 

a  g r e a t e r  quantum of punishment  on a n  i n d i g e n t  d e f e n d a n t  b e c a u s e  

a h e  c a n  s u b s t i t u t e  community s e r v i c e  assumes  t h a t  community 

s e r v i c e  is n o t  a  pun i shmen t .  P e t i t i o n e r ' s  own example shows t h a t  

i t  is  a  pun i shmen t .  P e t i t i o n e r  a r g u e s  t h a t  two o t h e r  s t a t u t e s  

a l r e a d y  a u t h o r i z e  t h e  i m p o s i t i o n  of a  s p l i t  s e n t e n c e  -- w i t h  

community s e r v i c e  f o l l o w i n g  a  p e r i o d  o f  i n c a r c e r a t i o n .  

55775.091,  921.187,  F l a .  S t a t .  ( 1 9 8 5 ) .  A l though  t h i s  is t r u e ,  

527.3455 a d d s  t o  t h e  amount of  community s e r v i c e  which may be 

imposed and  t h u s  makes t h e  punishment  more o n e r o u s .  The f a c t  

t h a t  community s e r v i c e  i s  a u t h o r i z e d  a s  a pun i shmen t  e l s e w h e r e  i n  

t h e  law s u p p o r t s  o u r  a rgument  t h a t  community s e r v i c e  work - i s  a  

pun i shmen t  and  d o e s  d i s a d v a n t a g e  t h e  Respondent .  



CONCLUSION 

I t  seems c l e a r  t h a t  S27.3455 changes t h e  law, makes i t  

more onerous,  and is an e x  pos to  v i o l a t i o n  when appl ied  t o  

Respondent whose crime was committed p r i o r  t o  i t s  enactment. 

Thus, t h e  t r i a l  c o u r t ' s  ex p o s t  f a c t o  a p p l i c a t i o n  of S27.3455 of 

t h e  F lo r ida  S t a t u t e s  v i o l a t e d  the  United S t a t e s  and t h e  F lo r ida  

c o n s t i t u t i o n s .  'The d i s t r i c t  c o u r t ' s  holding should t h e r e f o r e  be 

a f f i rmed and t h e  c e r t i f i e d  ques t ion  answered -- t h a t  t h e  ex p o s t  

f a c t o  a p p l i c a t i o n  of s e c t i o n  27.3455 v i o l a t e s  t he  provis ions  of 

t h e  c o n s t i t u t i o n s  of t h e  United S t a t e s  and F lor ida .  
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