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STATEMENT OF THE CASE 
AND THE FACTS 

I n  December, 1985, t h e  Panama C i t y  News-Herald, one 

o f  A p p e l l a n t  I s  n e w s p a p e r s ,  began  a  s e r i e s  of a r t i c l e s  

d e t a i l i n g  c e r t a i n  a l l e g a t i o n s  of abuse  and t o r t u r e  i n  t h e  

J a c k s o n  County  J a i l .  The r e p o r t e r ' s  s o u r c e ,  a  former  

j a i  1 t r u s t e e ,  t o l d  o f  c o r r e c t i o n a l  o f f i c e r s  hang ing  

i n m a t e s ,  m o s t l y  young b l a c k s ,  by t h e i r  arms which were 

handcuffed  behind t h e i r  backs .  A c h a i n  would be a t t a c h e d  

t o  t h e  h a n d c u f f s  and r u n  over  t h e  t o p  rung of t h e  c e l l ' s  

b a r s  and  t h e  i n m a t e  would be h o i s t e d  i n t o  t h e  a i r  and 

l e f t  i n  t h i s  p o s i t i o n  f o r  v a r y i n g  p e r i o d s  of t ime .  

T h e s e  a r t i c l e s  prompted i n v e s t i g a t i o n s  by b o t h  t h e  

S t a t e  At to rney  of t h e  F o u r t e e n t h  J u d i c i a l  C i r c u i t  and t h e  

Department of C o r r e c t i o n s .  These i n v e s t i g a t i o n s  r e s u l t e d  

i n  t h e  a r r e s t  of seven c o r r e c t i o n a l  o f f i c e r s  on c h a r g e s  

r a n g i n g  from a g g r a v a t e d  c h i l d  abuse  t o  ma lprac t i . ce  by a  

j a i l e r .  None of t h e  p r e - a r r e s t  a r t i c l e s  named any of t h e  

Defendants ,  nor  were t h e y  accused of any wrongdoing u n t i l  

t h e  a r r e s t s  were made. A t  t h a t  p o i n t ,  t h e  " a c c u s a t i o n s "  

w e r e  m e r e l y  r e c i t a l s  of  t h o s e  c o n t a i n e d  w i t h i n  t h e  

i n f o r m a t i o n s  f i l e d  by t h e  S t a t e  At to rney .  

A t t o r n e y s  f o r  D e f e n d a n t s  H a r t l e y  and  Sims f i l e d  

Motions t o  C o n t r o l  P r e j u d i c i a l  P u b l i c i t y  (Appendix, 



Exhibits 3 and 4). The Petitioner appeared and was 

allowed to intervene and be heard on these motions on 

March 13, 1986. The attorney for Defendant Hartley, Mr. 

Floyd Griffith, sought the entry of an order denying 

access to the discovery which was to be furnished to the 

Defendants by the State, and a gag order prohibiting 

certain persons from discussing the case. Griff ith 

presented his legal argument as to the issues and 

introduced, without objection, several newspaper articles 

which had appeared both in the News-Herald and the 

Jackson County papers. (Petitioner's Appendix to 1st 

DCA, Exhibit 6). There was no evidence introduced to 

show circulation/penetration; the impact, if any, of 

these articles on readers; or any prejudice either for or 

against the Defendants. Defendants did not introduce 

evidence as to the effectiveness of closure or the 

use/availability of less restrictive methods. (Appendix, 

Exhibit 5.) 

The trial court entered identical orders on March 

13, 1986, denying access to, or dissemination of, the 

material disclosed in discovery pending an - in camera 

inspection. The court also granted the gag orders 

(Appendix, Exhibits 6 and 7). A second hearing was held 

on April 11, 1986, after the trial judge had made an - in 



camera inspection of the discovery material. No new 

evidence was presented by either Defendant. On April 16, 

1987, the court entered a second pair of orders making 

certain findings of fact and conclusions of law. These 

orders recognized the documents were public records but 

held that non-disclosure would continue and all future 

discovery documents were to be submitted to the court for 

an - in camera inspection. The court did modify somewhat 

the gag orders by excluding certain persons from their 

coverage. (Appendix, Exhibits 8 and 9) . 
Florida Freedom sought review of the trial court's 

orders in the First District Court of Appeals pursuant to 

Rule 9.100 (d) Florida Rules of Appellate Procedure. The 

court's first opinion was issued on July 1, 1986. 

(Florida Freedom I, Appendix, Exhibit 1) Appellant then 

filed for Rehearing or Clarification and the court issued 

a second opinion on October 29, 1986. (Florida Freedom 

11, Appendix, Exhibit 2.) Both affirmed the orders of - 

the Court below. It is the holdings of these two 

opinions (collectively Florida Freedom) which create the 

issues raised in the Appellant's brief on jurisdiction 

and which will be more fully discussed herein. 



SUMMARY OF ARGUMENT 

The A p p e l l a n t ,  t h e  t r i a l  a n d  d i s t r i c t  c o u r t s  a l l  

concur t h a t  t h e  documents sough t  a r e  w i t h i n  t h e  scope  of 

Chapter  119. (Appendix, E x h i b i t  8 and 9  a t  pa ragraph  3, 

E x h i b i t  1 a t  page 5 ) .  Both c o u r t s  have however e l e c t e d  

t o  d i s r e g a r d  t h e  d i s c l o s u r e  r e q u i r e d  by t h i s  f a c t .  The 

h o l d i n g s  o f  F l o r i d a  F r e e d o m  i g n o r e  t h e  p r o c e d u r a l  

p r o v i s i o n s  o f  t h e  s t a t u t e  a n d  a c t  t o  c r e a t e  j u d i c i a l  

e x c e p t i o n s  t o  t h e  P u b l i c  R e c o r d s  A c t .  I n i t i a l l y  t h e  

t r i a l  c o u r t  a l l o w e d  a  " n o n - c u s t o d i a n "  t o  a s s e r t  a  

c h a l l e n g e  t o  d i s c l o s u r e  a n d  t h e n ,  b a s e d  o n  t h i s  

c h a l l e n g e ,  went on t o  create a n  e x c e p t i o n  t o  t h e  Act.  

A p p e l l a n t  c o n t e n d s  b o t h  " p r o c e d u r e s "  c o n s t i t u t e  

r e v e r s i b l e  e r r o r  by t h e  t r i a l  c o u r t .  T h i s  e r r o r  has  been 

compounded by t h e  a f f i r m a n c e  f r o m  t h e  F i r s t  D i s t r i c t  

Cour t  of Appeals i n  F l o r i d a  Freedom. 

The d i s t r i c t  c o u r t  upheld  t h e  t r i a l  c o u r t ' s  a c t i o n  

by t h e  a p p l i c a t i o n  of an  i n c o r r e c t  burden of p r o o f .  The 

c o u r t  s a i d  t h e  s t a n d a r d  was a  showing of " c a u s e . "  T h i s  

s t a n d a r d  was e s t a b l i s h e d  even a f t e r  t h e  d i s t r i c t  c o u r t  

a d m i t t e d  t h a t  c o n s t i t u t i o n a l  i s s u e s  w e r e  a t  s t a k e .  

( E x h i b i t  1 a t  page 5 ) .  The A p p e l l a n t  con tends  t h a t  t h e  

a p p l i c a t i o n  of such a  "weak" s t a n d a r d  i s  c o n t r a r y  t o  a l l  



l a w  d e a l i n g  w i t h  t h e  a b r i d g e m e n t  o f  F i r s t  Amendment 

r i g h t s .  The s a t i s f a c t i o n  of a  showing of  c a u s e  i s  n o t  

s u f f i c i e n t  t o  mer i t  an  i n f r i n g e m e n t  on t h e  n e w s p a p e r ' s  

F i r s t  Amendmen t  r i g h t s .  R e g a r d l e s s  o f  t h e  b u r d e n  

r e q u i r e d ,  t h e  D e f e n d a n t s  f a i l e d  t o  e s t a b l i . s h ,  b y  

compe ten t  e v i d e n c e ,  t h a t  n o n - d i s c l o s u r e  was j u s t i f i e d .  

The f i n a l  p o i n t  i s  t h a t  t h e  t r i a l  c o u r t  imposed,  and 

t h e  d i s t r i c t  c o u r t  s u s t a i n e d ,  a  "gag  o r d e r "  upon t h a t  

same showing of  c a u s e .  The gag  o r d e r  was a  c l a s s i c  p r i o r  

r e s t r a i n t  o n  s p e e c h .  The  d i s t r i c t  c o u r t ,  t h r o u g h  a  

m i s p l a c e d  r e l i a n c e  o n  e a r l i e r  c a s e s ,  a t t e m p t e d  t o  

d i s t i n g u i s h  t h e  F l o r i d a  F reedom b a s e d  o n  a  " s p e e c h "  

v e r s u s  " p u b l i c a t i o n "  a r g u m e n t .  I n  d o i n g  s o ,  n o  

c o n s i d e r a t i o n  was g i v e n  t o  t h e  c l e a r  p r o h i b i . t i o n s  of  t h e  

F i r s t  Amendment. The u s e  of  any s t a n d a r d  s h o r t  o f  s t r i c t  

s c r u t i n y  i n  s u c h  c a s e s  c o n s t i t u t e s  e r r o r .  A s  t h e  

D e f e n d a n t s  f a i l e d  t o  meet t h e  b u r d e n  o f  a  showing o f  

c a u s e ,  t h e y  s u r e l y  f a i l e d  t o  meet t h e  s t r i c t  s c r u t i n y  

s t a n d a r d .  



ARGUMENT 

ISSUE ONE 

Can a  c o u r t  d e n y  a c c e s s  t o  t h o s e  d o c u m e n t s  
p r o v i d e d  t o  a  c r i m i n a l  d e f e n d a n t  and which a r e  
p u b l i c  r e c o r d s  p u r s u a n t  t o  S e c t i o n  
1 1 9  0 1 1  3  c )  5  , F l o r i d a  S t a t u t e s  (1985)  and  
t h e r e b y  c r e a t e  a  j u d i c i a l  e x c e p t i o n  t o  C h a p t e r  
119?  

T h e r e  i s  no d o u b t  t h a t  t h e  documen t s  i n  q u e s t i o n  

c o n s t i t u t e  p u b l i c  r e c o r d s  unde r  S e c t i o n  119.011 ( 3 )  ( c )  ( 5 )  

F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  . T h a t  s e c t i o n  p r o v i d e s  t h a t  

" ( d ) o c u m e n t s  g i v e n  o r  r e q u i r e d  by law o r  agency  r u l e  t o  

b e  g i v e n  t o  t h e  p e r s o n  a r r e s t e d . .  ." a r e  n o t  w i t h i n  t h e  

" c r i m i n a l  i n t e l l i g e n c e "  o r  " c r i m i n a l  i n v e s t i g a t i v e  

i n f o r m a t i o n "  e x c e p t i o n s  t o  C h a p t e r  119. Both t h e  t r i a l  

and d i s t r i c t  c o u r t  h a v e  a d m i t t e d  t h e  documents  a r e  p u b l i c  

r e c 0 r d s . l  The non-exempt s t a t u s  o f  s u c h  items h a s  been  

conf i rmed  i n  S a t z  v .  B l a n k e n s h i p ,  407 So.2d 396 ( F l a .  4 t h  

DCA 1 9 8 1 ) ,  p e t .  r e v .  d e n . ,  413 So.2d 877 ( F l a .  1 9 8 2 ) .  - - -  

There  t h e  c o u r t  n o t e d  t h a t  t h e  l e g i s l a t u r e  h a s  d e t e r m i n e d  

t h e  d e l i v e r y  o f  s u c h  d o c u m e n t s  t o  t h e  p e r s o n  a r r e s t e d  

o b v i a t e d  t h e  n e e d  f o r  s e c r e c y .  T h i s  a n a l y s i s  o f  t h e  

l e g i s l a t i v e  i n t e n t  when c o n s i d e r e d  t o g e t h e r  w i t h  t h e  

i n t e n t  e x p r e s s e d  i n  S e c t i o n  119.01,  c l e a r l y  d i c t a t e s  t h a t  

such  r e c o r d s  a r e  t o  be  open f o r  i n s p e c t i o n  f o l l o w i n g  t h i s  

T r i a l  c o u r t ' s  o r d e r s  o f  A p r i l  1 6 ,  1986,  a t  
p a r a g r a p h  3 ;  (Appendix,  E x h i b i t  8  and 9 )  F l o r i d a  
Freedom - I a t  page 5 .  (Appendix,  E x h i b i t  1) 



d i s c l o s u r e .  Again i n  Bludwor th  v.  Palm Beach Newspapers ,  

476 So.2d 775 ( F l a .  4 t h  DCA 1985)  t h e  c o u r t  r e a c h e d  t h e  

same c o n c l u s i o n  and n o t e d ,  i n  t h e  f o o t n o t e  a t  page  779,  

t h e  a l l - i n c l u s i v e  n a t u r e  of  C h a p t e r  119.  

T h e  c h a r a c t e r  o f  t h e  d o c u m e n t s  h a v i n g  b e e n  

e s t a b l i s h e d ,  one  must t h e n  d e t e r m i n e  whe the r  t h e r e  i s  a n  

e x c e p t i o n  t o  t h e  d i s c l o s u r e  r e q u i r e m e n t .  An e x a m i n a t i o n  

o f  S e c t i o n  1 1 9 . 0 7 ( 3 )  and t h e  s e c t i o n s  c i t e d  i n  Note  

f o l l o w i n g  S e c t i o n  1 1 9 . 0 7  r e v e a l s  t h a t  n o  e x e m p t i o n  

e x i s t s .  

A s  t h e r e  i s  n o  s t a t u t o r y  e x c e p t i o n ,  t h e  q u e s t i o n  t h e n  

b e c o m e s :  Can t h e  c o u r t  deny A p p e l l a n t  a c c e s s  t o  t h e s e  

i t e m s ?  T h i s  C o u r t  a n d  o t h e r  l e s s e r  c o u r t s  h a v e  

c o n s i s t e n t l y  h e l d  t h e r e  c a n  b e  no d e n i a l  o f  a c c e s s  i n  

such  c a s e s .  

I n  1 9 7 7 ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l s  i n  

S t a t e  e x  re1 Vea le  v .  C i t y  of Boca Ra ton ,  353 So.2d 1194 

( F l a .  4 t h  DCA 1 9 7 7 ) ,  h e l d  t h a t  i n  t h e  a b s e n c e  o f  a  

s t a t u t o r y  e x c e p t i o n  t o  t h e  P u b l i c  Records  A c t ,  d i s c l o s u r e  

was r e q u i r e d .  T h e r e ,  a s  h e r e ,  i t  was conceded  t h a t  t h e  

documents  were p u b l i c  r e c o r d s .  - I d .  a t  1196. T h a t  c o u r t  

a d o p t e d  t h e  l a n g u a g e  of  t h e  T e x a s  S u p r e m e  C o u r t  i n  

I n d u s t r i a l  F o u n d a t i o n  of t h e  Sou th  v .  Texas I n d u s t r i a l  

A c c .  Board ,  540 S.W. 2d 668 (Tex.  1 9 7 6 ) :  



" A l l  i n f o r m a t i o n  c o l l e c t e d ,  a s s e m b l e d  o r  
ma in ta ined  by governmental  b o d i e s  i s  s u b j e c t  t o  
d i s c l o s u r e  u n l e s s  s p e c i f i . c a l l y  excep ted .  We 
d e c l i n e  t o  a d o p t  an  i n t e r p r e t a t i o n  which would 
a l l o w  t h e  c o u r t  i n  i t s  d i s c r e t i o n  t o  d e n y  
d i s c l o s u r e  e v e n  t h o u g h  t h e r e  i s  no s p e c i f i c  
e x c e p t i o n  p rov ided . "  
Veale a t  1197. 

Th i s  Cour t  adopted  t h e  r a t i o n a l  of Veale i n  Wait v .  

F l o r i d a  Power & L i g h t  Company, 372 So.2d 420 ( F l a .  1 9 7 9 ) .  

There t h i s  Cour t  no ted  it was up t o  t h e  l e g i s l a t u r e ,  n o t  

t h e  C o u r t ,  t o  amend t h e  s t a t u t e  a s  t o  t h e  scope  of t h e  

e x e m p t i o n s  p r o v i d e d .  - I d .  a t  4 2 4 .  S e e  a l s o ,  Rose v.  

D I A l e s s a n d r o ,  380 So.2d 419 ( F l a .  1980) C i t y  of North 

Miami v .  Miami Hera ld  P u b l i s h i n g  Company, 468 So.2d 218 

( F l a .  1 9 8 5 ) ,  and Tr ibune Company v.  P u b l i c  Records,  - 493 

So.2d 480, ( F l a .  2d DCA 1 9 8 6 ) .  

News-Press P u b l i s h i n g  Company, I n c .  v .  Gadd, 

So.2d 276, 278, ( F l a .  2d DCA 1 9 8 0 ) ,  t h e  c o u r t  c i t i n g  two 

o f  t h e  c a s e s  r e f e r e n c e d  above,  summed up t h e  i s s u e s  i n  

p u b l i c  r e c o r d s  c a s e s  : 

1) Are t h e  documents p u b l i c  r e c o r d s ?  and 2 )  I s  t h e r e  a  

s t a t u t o r y  e x c e p t i o n ?  These a r e  t h e  o n l y  v i a b l e  i s s u e s  

and  a b s e n t  a n  e x c e p t i o n ,  t h e  C o u r t  may n o t  c o n s i d e r  

p u b l i c  p o l i c y  i s s u e s  o r  t h e  damage t o  an  i n d i v i d u a l  o r  

i - n s t i t u t i o n  r e s u l t i n g  from such d i s c l o s u r e .  



Again  i n  1 9 8 4 ,  t h i s  C o u r t ,  i n  Tr ibune  Company v.  

C a n n e l l a ,  458  S o . 2 d  1 0 7 5  ( F l a .  1 9 8 4 ) ,  d e c l i n e d  t o  

j u d i c i a l l y  c r e a t e  e x e m p t i o n s  t o  C h a p t e r  1 1 9 .  The 

d e c i s i o n  i n  F l o r i d a  Freedom Newspapers, Inc .  v .  McCrary, 

497 So.2d 652 ( F l a .  1s t  D C A  1986) ( h e r e a f t e r  c i t e d  a s  

F l o r i d a  Freedom I ,  o r i g i n a l  o p i n i o n  o f  J u l y  1, 1986; 

F l o r i d a  Freedom I 1  -- o p i n i o n  a s  modif ied  October  29, 

1986, and F l o r i d a  Freedom, c o l l e c t i v e l y . )  i s  a l s o  a t  odds 

w i t h  o t h e r  h o l d i n g s  of Canne l l a  and t h e s e  con£ l i c t s  m e r i t  

t h e  a t t e n t i o n  of t h i s  Cour t .  

The f i r s t  i s  t h e  t i m i n g  of  d i s c l o s u r e .  The C o u r t ,  

a t  page 1077, h e l d  t h a t  d i s c l o s u r e  o c c u r r e d  a t  t h e  moment 

t h e y  b e c o m e  p u b l i c  r e c o r d s .  D e f e n d a n t  H a r t l e y ,  i n  

p a r a g r a p h  4 o f  h i s  M o t i o n  t o  C o n t r o l  P r e j u d i . c i a 1  

P u b l i c i t y ,  a d m i t t e d  t h a t  he and t h e  S t a t e  had de layed  t h e  

exchange of d i s c o v e r y  pending r e s o l u t i o n  of t h e  motion.  

(Appendix, E x h i b i t  3 )  Such agreement  e v i d e n c e s  t h e  f a c t  

b o t h  t h e  S t a t e  a n d  t h e  D e f e n d a n t s  w e r e  a w a r e  t h a t  

d i s c l o s u r e  was  r e q u i r e d  i m m e d i a t e l y  f o l l o w i n g  t h e  

e x c h a n g e .  The Defendants  were s e n t  t h e i r  d i s c o v e r y  on 

March 1 7 ,  1986 a s  evidenced by A s s i s t a n t  S t a t e  At to rney  

Dunning's  l e t t e r  t o  G r i f f i t h .  (Appendix, E x h i b i t  1 0 ) .  

A s e c o n d ,  and more i m p o r t a n t  i s s u e  i s  t h a t  of who 

can a s s e r t  t h e  c la imed exemption.  T h i s  Cour t  th roughou t  



t h e  T r i b u n e  Company o p i n i o n  s t a t e s  t h a t  t h e  c u s t o d i - a n  i s  

t h e  one  t o  a s s e r t  t h e  e x c e p t i o n .  A t  1079,  t h e  C o u r t  h e l d  

I' ( t h e )  o n l y  p e r s o n  w i t h  t h e  power  t o  r a i s e  s u c h  a  

c h a l l e n g e  i s  t h e  c u s t o d i a n .  " (Emphasis  s u p p l i e d )  . S e e  

a l s o ,  P u b l i c  R e c o r d s ,  s u p r a ,  493 So.2d a t  484. 

A r e v i e w  of t h e  t r a n s c r i p t s  of t h e  h e a r i n g s  on March 

1 3 ,  1986  a n d  A p r i l  11, 1986,  f a i l s  t o  r e v e a l  any  s u c h  

c l a i m  b e i n g  a s s e r t e d  by e i t h e r  t h e  S t a t e  A t t o r n e y  o r  t h e  

C l e r k  o f  t h e  C i r c u i t  C o u r t .  (Appendix ,  E x h i b i t s  5 and 

11.) 

T h e  f a i l u r e  o f  t h e  c u s t o d i a n  ( e i t h e r  t h e  S t a t e  

A t t o r n e y  o r  t h e  C l e r k ,  depend ing  upon t h e  s t a g e  o f  t h e  

p r o c e e d i n g s )  t o  c h a l l e n g e  t h e  r e l e a s e  of  t h e  documents  

would,  p u r s u a n t  t o  t h e  h o l d i n g  i n  T r i b u n e  Company, d e f e a t  

a n y  n o n - d i s c  1 o s u r e  . Appe 1 l a n t  c o n t e n d s  t h e  D e f e n d a n t s  

were w i t h o u t  s t a n d i n g  t o  c h a l l e n g e  t h e  r e l e a s e  of  t h e  

documents .  

T h e  l e g i s l a t i v e  i n t e n t  o f  t h i s  a c t  i s  c l e a r l y  

s p e l l e d  o u t  i n  S e c t i o n  1 1 9 . 0 1 ( 1 )  which r e a d s :  " I t  i s  t h e  

p o l i c y  o f  t h i s  s t a t e  t h a t  a l l  s t a t e ,  c o u n t y ,  a n d  

m u n i c i p a l  r e c o r d s  s h a l l  a t  a l l  t imes  b e  open f o r  a  

p e r s o n a l  i n s p e c t i o n  by any p e r s o n . "  (Emphasis  s u p p l i e d ) .  

T h i s  l e g i s l a t i v e  i n t e n t  i s  t h e  p o l e s t a r  b y  which t h e  

C o u r t  must b e  g u i d e d .  S a t z  a t  397 ,398 ,  s u p r a .  The re  i s  



no e q u i v o c a t i o n  i n  t h a t  s t a t e m e n t  of i n t e n t .  I t  mandates 

d i s c l o s u r e .  

The d i s t r i c t  c o u r t  has  a l lowed t h e  t r i a l  c o u r t  t o  

w r i t e  i n t o  Chapter  119 a  new e x c e p t i o n .  Th i s  i s  c l e a r l y  

beyond t h e  c o u r t  ' s a u t h o r i t y .  The Defendants  j u s t i f y  

t h i s  s a y i n g  it i s  w i t h i n  t h e  c o u r t s '  i n h e r e n t  power t o  

c o n t r o l  t h e  p r o c e e d i n g s  b e f o r e  them. Th i s  power of t h e  

c o u r t s  i.s however c i r c u m s c r i b e d  by v a l i d  e x i s t i n g  laws. 

Miami H e r a l d  P u b l i s h i n g  Company v.  C o l l a z o ,  329 So.2d 

333, 336 ( F l a .  3rd DCA 1 9 7 6 ) .  A p p e l l a n t  u r g e s  t h i s  Cour t  

t o  s t r i k e  t h i s  j u d i c i a l l y  c r e a t e d  e x c e p t i o n  t o  t h e  P u b l i c  

Records Act.  F a i l u r e  t o  do s o  n o t  o n l y  f l i e s  i n  t h e  f a c e  

o f  p r e c e d e n t ,  b u t  w i l l  o p e n  t h e  f l o o d g a t e s  t o  t h e  

c r e a t i o n  of  s u c h  e x c e p t i - o n s .  T h e s e  e x c e p t i o n s  w i l l  

e v i s c e r a t e  t h e  P u b l i c  Records Act.  

Appe 1 l a n t  h a s  c o n t i n u a  1  l y  ma in ta ined  t h a t  Chap te r  

119 i s  d i s p o s i t i v e  of t h e  i s s u e ,  however, F l o r i d a  Freedom 

has  r a i - s e d  o t h e r  s e r i o u s  i s s u e s  which m e r i t  t h i s  C o u r t ' s  

a t t e n t i o n .  F a i l u r e  of t h i s  Cour t  t o  a d d r e s s  t h e s e  i s s u e s  

w i l l  o n l y  r e q u i r e  a p p e l l a t e  revi.ew of o t h e r  c a s e s .  

ISSUE TWO 

I f  a c c e s s  t o  d i s c o v e r y  m a t e r i a l s  p rov ided  
t o  c r i m i n a l  d e f e n d a n t s  can  be d e n i e d ,  t h e n  what 
burden of proof must be met by t h o s e  s e e k i n g  t o  
deny such a c c e s s ?  



While the facts of this case do not present an 

example of "classical prior restraint", appellant 

contends the results are the same. It i.s the resulting 

encroachment on the newspaper's rights which dictates the 

standards by which the validity of such restrictions are 

to be determined. Access to public records is guaranteed 

by both the common law and the First Amendment. United 

States v. Beckham, 789 F.2d. 401 (6th Cir. 1986) Conti, 

J., - dissenting at 419. As the trial court's orders 

infringe on Florida Freedom's First Amendment rights they 

must be judged by the strict scrutiny standard. 

The orders of the trial court severely curtailed the 

appellant's newsgathering efforts. It naturally follows 

that the ability to report the news was impaired. 

The U. S. Supreme Court said in Globe Newspaper 

Company v. Superior Court for the County of Norfolk, 457 

U. S. 596, 102 S. Ct. 2613, 73 L.Ed.2d 248 (1982); 

". . .we had long eschewed any narrow, literal 
conception' of the Amendment's terms, 
(citations omitted) for the Framers were 
concerned with broad principles and wrote 
against a background of shared values and 
practices. The First Amendment is thus broad 
enough to encompass those rights that, while 
not unambiguously enumerated in the very terms 
of the Amendment, are nonetheless necessary to 
the enjoyment of other First Amendment rights." 
457 U.S., at 604, 102 S.Ct., at 2618-19. 



C i t a t i o n s  t h e r e a f t e r  r e f l e c t  t h i s  p r i n c i p l e  had a l s o  been  

d i s c u s s e d  i n  Richmond Newspapers,  I n c  . v. V i r g i n i a ,  448 

U .  S .  555, 100 S.Ct.  2814, 65 L.Ed.2d 973 ( 1 9 8 0 ) .  The 

Richmond C o u r t ,  i n  a  s i m i l a r  v e i n ,  n o t e d :  

" [ T I  h e  F i r s t  Amendment goes  beyond p r o t e c t i o n  
o f  t h e  p r e s s  a n d  t h e  s e l f - e x p r e s s i o n  o f  
i n d i v i d u a l s  t o  p r o h i b i t  g o v e r n m e n t  f r o m  
l i m i t i n g  t h e  s t o c k  o f  i n f o r m a t i o n  from which 
members o f  t h e  p u b l i c  may draw."  I d .  a t  448 
U.S., a t  575-76, 100 S . C t . ,  a t  2826-27. 

T h e  r e s t r i c t i o n s  o n  t h e  a p p e l l a n t ' s  a b i l i t y  t o  

g a t h e r  a n d  h e n c e  r e p o r t  t h e  news, c l e a r l y  f a l l s  w i t h i n  

t h e  p r o t e c t i - o n  of  t h e  F i r s t  Amendment a s  c o n t e m p l a t e d  i n  

Beckham, Richmond, and  Globe ,  s u p r a .  - - These  r i g h t s  c a n  

o n l y  be l i m i t e d  i n  t h e  m o s t  e x c e p t i o n a l  c i r c u m s t a n c e s  

which must be judged by t h e  s t r i c t  s c r u t i n y  s t a n d a r d .  

A s  n o t e d  t h i s  i s  n o t  t h e  c l a s s i c a l  p r i o r  r e s t r a i n t ,  

however t h e  end r e s u l t  i s  t h e  same. The F i f t h  D i s t r i c t  

C o u r t  o f  A p p e a l s  a g r e e d  w i t h  t h i s  c o n c l u s i o n  i n  Oca la  

S t a r  Banner C o r p o r a t i o n  v .  S t u r g i s ,  388 So.2d 1367,  1371  

( F l a .  5 t h  DCA 1980) where t h e y  r e a s o n e d :  

P r i o r  r e s t r a i n t  o r d e r s  a r e  a c k n o w l e d g e d  
c e n s o r s h i p  o r d e r s .  The p r e s s  i s  p e r m i t t e d  t o  
g a t h e r  t h e  i n f o r m a t i o n ,  b u t  i s  n o t  a l l o w e d  t o  
p r i n t  it. Limitation on access is likewise a 
form of censorship because the press is denied 
the right to gather the news, t h u s  u n a b l e  t o  
p r i n t  it. Although there is a distinction 



between the  two types  o f  orders, it appears t o  
u s  t o  be  a d i s t i n c t i o n  without a d i f ference .  
U n d e r  e i t h e r  o r d e r ,  t h e  i n f o r m a t i o n  i s  k e p t  
f r o m  t h e  p u b l i c  a n d  c e n s o r s h i p  r e s u l t s .  
(Emphas i s  s u p p l i e d .  ) 

The b u r d e n  r e q u i r e d  of  t h o s e  who s e e k  t h e  i m p o s i t i o n  

o f  s u c h  r e s t r a i n t s  h a s  b e e n  a d d r e s s e d  i n  s e v e r a l  F l o r i d a  

s e v e r a l  cases. 

I n  S t a t e  e x  re1 M i a m i  H e r a l d  P u b l i s h i n g  Company v .  

M c I n t o s h ,  340  S o . 2 d  9 0 4 , 9 0 8  ( F l a .  1 9 7 7 ) ,  t h i s  C o u r t  

acknowledged  t h a t  any f o rm  o f  p r i o r  r e s t r a i n t  s u f f e r s  a 

h e a v y  p r e s u m p t i o n  a g a i n s t  c o n s t i t u t i . o n a 1  v a l i d i t y  a n d  t o  

h a v e  s u c h  r e s t r a i n t s  u p h e l d ,  t h o s e  s e e k i n g  l i m i t a t i o n s  

b e a r  t h e  b u r d e n  o f  showing  a d e q u a t e  j u s t i f i c a t i o n  f o r  

s u c h  r e s t r a i n t s .  A p p l i c a t i o n  o f  t h e  V e a l e  " d i f f e r e n c e  

w i t h o u t  d i s t i n c t i o n "  r a t i o n a l e  t o  t h e  i . n s t a n t  f a c t s ,  

d i c t a t e s  t h i s  b u r d e n  m u s t  h a v e  b e e n  m e t  b y  t h e  

D e f e n d a n t s  h e r e .  

The showing  r e q u i r e d  by M c I n t o s h ,  s u p r a ,  w a s  f u r t h e r  

d e f i n e d  i.n M i a m i .  Herald P u b l i s h i n g  Company v .  L e w i s ,  426 

So.2d 1 ( F l a .  1 9 8 2 ) ,  w i t h  t h e  announcement  o f  t h e  t h r e e -  

p r o n g e d  t e s t .  W h i l e  Lewis  d e a l t  w i t h  t h e  c l o s u r e  o f  a 

h e a r i n g ,  t h i s  C o u r t  h a s  b r o a d e n e d  t h e  a p p l i c a t i . o n  o f  t h e  

t e s t  t o  i n c l u d e  c l o s u r e  o f  c o u r t  f i l e s .  I n  Bundy v .  

S t a t e ,  455 So .2d  330 ( F l a .  1 9 8 4 ) ,  a t  p a g e  337 ,  t h e  C o u r t  

h e l d :  



" . . . F l o r i d a  c o u r t s  h a v e  h e l d  t h a t  denial of 
access to c o u r t  p roceed ings  o r  records f o r  t h e  
purpose  of p r o t e c t i n g  t h e  i n t e r e s t s  of p a r t i e s  
t o  l i t i g a t i o n  may only be ordered after finding 
that the following three-pronged test has been 
met. I t  must  b e  shown t h a t  (1)  t h e  measure 
l i m i t i n g  o r  deny ing  a c c e s s  ( c l o s u r e  or sealing 
of records o r  b o t h )  i s  n e c e s s a r y  t o  t h e  
a d m i n i s t r a t i o n  o f  j u s t i c e ;  ( 2 )  n o  l e s s  
r e s t r i c t i v e  a l t e r n a t i v e  measures a r e  a v a i l a b l e  
which  would  m i t i g a t e  t h e  danger ;  and ( 3 )  t h e  
m e a s u r e  be ing  c o n s i d e r e d  w i l l  i n  f a c t  a c h i e v e  
t h e  C o u r t ' s  p r o t e c t i v e  p u r p o s e .  " (Emphasis  
supp 1 i e d  . ) 

The l a n g u a g e  a b o v e  c l e a r l y  h o l d s  t h a t  t h e  t h r e e -  

pronged t e s t  i s  a p p l i c a b l e  and i s  t h e  s t a n d a r d  f o r  t h o s e  

s e e k i n g  c l o s u r e  of p r o c e e d i n g s  or sealing of records. 

A s  t h e  t r i a l  judge conducted  a n  i n  - camera i n s p e c t i o n  

of t h e  documents,  t h e y  became p a r t  of t h e  c o u r t  f i l e  and ,  

i n  a  s e n s e ,  t h e  r e c o r d  of t h a t  j u d i c i a l  p roceed ing  ( t h e  

i n s p e c t i o n ) .  A s  s u c h ,  t h e y  may o n l y  be  c l o s e d  upon a  

showing t h e  three-pronged t es t  has  been m e t .  I n  Bundy, 

s u p r a ,  t h i s  C o u r t  h e l d  t h e  p a r t y  s e e k i n g  c l o s u r e  b e a r s  

t h e  b u r d e n  o f  showing  t h e  t h r e e - p r o n g e d  t e s t  had been 

met. 

Both t h e  t r i a l  c o u r t  and t h e  F i r s t  D i s t r i c t  Cour t  of 

Appeals  h e l d  t h i s  t e s t  was n o t  t h e  a p p l i c a b l e  s t a n d a r d  by 



which c l o s u r e  i n  t h i s  c a s e  was t o  be j ~ d g e d . ~  The S t a t e  

a g r e e d ,  a t  l e a s t  i m p l i e d l y ,  w i t h  t h e  a p p e l l a n t  t h a t  t h e  

t h r e e - p r o n g e d  t e s t  was a p p l i c a b l e  i n  t h e  i n s t a n t  c a s e .  

(Appendix, E x h i b i t  11 a t  page 3-4.) The t r i a l  c o u r t  does  

claim t h a t  t h e  three-pronged t e s t  h a s  been met; however,  

a n  e x a m i n a t i o n  of  t h e  h e a r i n g  t r a n s c r i p t s  ( A p p e n d i x  

E x h i b i t s  5  and 11) shows t h i s  t o  be a  ho l low a s s e r t i o n .  

I f  one were t o  draw an ana logy  between t h e  proof o f f e r e d  

i n  t h e  i n s t a n t  c a s e  i n  and  a  c r i m i n a l  t r i a l ,  a l l  t h e  

p r o o f  r e q u i r e d  i n  t h e  l a t t e r  would  b e  a n  i n f o r m a t i o n  

fo l lowed  by t h e  S t a t e  A t t o r n e y ' s  c l o s i n g  argument.  Tr i . a l  

c o u r t s  d a i l y  c a u t i o n  j u r o r s  t h a t  what t h e  lawyers  s a y  i s  

not evidence. The examinat ion  of t h e  r e c o r d  r e v e a l s ,  and 

i t  i s  u n c o n t r a d i c t e d  t h a t  no "ev idence"  o t h e r  t h a n  t h e  

newspaper a r t i c l e s  was i n t r o d u c e d  a t  e i t h e r  h e a r i n g .  The 

U .  S .  Supreme C o u r t  n o t e d  i n  P r e s s  E n t e r p r i s e  Co. v.  

Super i -or  Cour t  of C a l i f o r n i a  f o r  t h e  County of R i v e r s i d e ,  

U.S. , 106 S.Ct .  2735, 9 2  L.Ed.2d 1 ( 1 9 8 6 ) ,  t h a t  F i r s t  - - 

Amendment r i - g h t s  "canno t  be overcome by t h e  c o n c l u s o r y  

a s s e r t i o n  t h a t  p u b l i c i t y  might d e p r i v e  t h e  Defendant  of 

( a  f a i r  t r i a l )  . I '  See a l s o  Beckham, s u p r a ,  a t  413 and 

d i s s e n t i n g  a t  

The f a c t s  of  t h e  i n s t a n t  c a s e  a r e  v e r y  s i m i l a r  t o  

T r i a l  C o u r t ' s  o r d e r s  o f  A p r i l  1 6 ,  1986, a t  
page 5  (Appendix, E x h i b i t s  8  and 9 )  F l o r i d a  
Freedom I ,  a t  page 8. (Appendix E x h i b i t  1) . - 



t h o s e  i n  S e n t i n e l  S t a r  C o . ,  v .  B o o t h ,  372 S o . 2 d  1 0 0  

( F l a . 2 d  DCA 1 9 7 9 ) .  T h e r e  n i n e  ( 9 )  newspaper  a r t i c l e s  

were s u b m i t t e d  t o  t h e  C o u r t  i n  s u p p o r t  of  t h e  D e f e n d a n t ' s  

mot ion  t o  s e a l  d i s c o v e r y  d e p o s i t i o n s .  The d i s t r i - c t  c o u r t  

h e l d  t h a t  t h e  t r i a l  c o u r t ' s  s u p e r f i c i a l  i n q u i r y  was  

i n s u f f i c i e n t  t o  s u b s t a n t i a t e  a n  o r d e r  w h i c h  a b r i d g e d  

F i r s t  Amendment f r eedoms .  I n  Miami H e r a l d  P u b l i s h i n s  Co. 

v .  M o r p h o n i o s ,  467 So.2d 1026,  1029 ( F l a .  3d DCA 1985)  

t h e  p a r t y  s e e k i n g  c l o s u r e  "must f i r s t  p r o v i d e  an  a d e q u a t e  

basis t o  s u p p o r t ' '  t h e  c l o s u r e .  A p p e l l a n t  c o n t e n d s  t h i s  

" b a s i s "  must b e  compe ten t  e v i d e n c e .  

I f  one examines  t h e  e v i d e n c e  i n t r o d u c e d  i n  l i g h t  o f  

e a c h  e l e m e n t  o f  t h e  t h r e e - p r o n g e d  t e s t ,  i t  i s  c l e a r  t h a t  

t h e  D e f e n d a n t s  f a i l e d  t o  p r o v e  any  one of  t h o s e  e l e m e n t s .  

The t r a n s c r i p t s  r e v e a l  t h a t  l i t t l e ,  i f  any ,  a t t e n t i o n  was 

d e v o t e d  t o  t h e  second  two e l e m e n t s .  

I t  i.s d i s c o n c e r t i n g  t h a t  t h e  F i r s t  D i s t r i c t  u s e d  a  

ser ies  of " l a b e l s "  t o  " d i s t i n g u i s h "  t h e  c a s e s  and t h e r e b y  

a v o i d  t h i s  s t a n d a r d .  A t  page 5  of  t h e  F l o r i d a  Freedom I 

( A p p e n d i x ,  E x h i b i t  1) t h e  d i s t r i c t  c o u r t  q u o t e d  f rom 

McIntosh ,  s u p r a ,  l anguage  r e l a t i n g  t o  a  c o u r t ' s  power t o  

c o n t r o l  t h o s e  " p r o c e e d i n g s  b e f o r e  i t . . . " ,  y e t  n o t e d  a t  

page 7  t h a t  t h i s  i.s n o t  a  j u d i c i . a l  p r o c e e d i n g  b e c a u s e  i t  

i s  n o t  b e f o r e  a  j udge .  The u s e  of t h i s  " y e s  i t  i s ,  no i t  

i s n ' t "  a rgument  t o  s u p p o r t  t h e  h o l d i n g  shows t h e  gossamer  

n a t u r e  of t h e  r e a s o n i n g  of t h e  o p i n i o n .  



The d i s t r i c t  c o u r t  a t  page 8  of t h e  o p i n i o n  ( F l o r i d a  

F r e e d o m  I )  n o t e d :  " I f  , h o w e v e r ,  t h e  d i s c o v e r a b l e  

s t a t e m e n t s  h a d  b e e n  f i l e d  w i t h  t h e  t r i a l  c o u r t ,  t h e  

t h r e e - p r o n g e d  t es t  would have  a p p l i e d . "  (Emphasis ,  t h e  

c o u r t ' s  own).  A p p e l l a n t  c o n t e n d s  t h a t  t h e  submiss ion  of  

t h e  d o c u m e n t s  t o  t h e  t r i a l  j u d g e  f o r  e x a m i n a t i o n  

c o n s t i t u t e s  a  " f i l i n g . "  T h i s  c o n c e p t  o f  " f i l i n g "  i s  

s u p p o r t e d  by t h e  language  of C e r t i f i e d  Q u e s t i o n  # 2 of  

t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  i n  Palm Beach  

Newspapers,  I n c . ,  v .  Burk,  1 2  FLW 103 ( F e b r u a r y  20, 1987) 

wh ich  s p e c i f i c a l l y  d e a l t  w i t h  r e c o r d s  f i l e d  w i t h  t h e  

judge . 3  The c o u r t ' s  a p p a r e n t  f i n d i n g  t h a t  t h e  d e l i v e r y  

o f  t h e  d o c u m e n t s  t o  t h e  j u d g e  d i d  n o t  c o n s t i t u t e  a  

" f i l i n g "  i s  a n a l o g o u s  t o  t h o s e  t r a n s f e r s  i n  Tober v .  

Sanchez ,  417 So.2d 1053 ( F l a .  3 r d  DCA 1 9 8 2 ) .  To c a l l  t h e  

d e l i v e r y  of documents t o  t h e  judge something  o t h e r  t h a n  a  

" f i  1 i.ng " a n d  t h e r e b y  c i r c u m v e n t  d i s c l o s u r e ,  v i o l a t e s  

t h e  i n t e n t  of Chap te r  119. I n  t h e  i n s t a n t  c a s e  s e m a n t i c s  

r a t h e r  t h a n  p h y s i c a l  t r a n s f e r  was u s e d  t o  p l a y  t h a t  

" s h e l l  game" condemned i n  Tr ibune  Co. v .  C a n n e l l a ,  438 

S o . 3 d  5 1 6 ,  5 2 3  ( F l a .  2 D C A  1 9 8 3 ) .  A p p e l l a n t  a l s o  

r e a s s e r t s  t h e i r  c l a i m  t h a t  t h e s e  documents c o n s t i t u t e  t h e  

r e c o r d  of t h e  - i n  camera i n s p e c t i o n .  

I s  t h e  p r e s s  e n t i t l e d  t o  a c c e s s  t o  p r e t r i a l  
d i s c o v e r y  d e p o s i t i o n s  i n  a  c r i m i n a l  c a s e  which may o r  may 
n o t  have been t r a n s c r i b e d  b u t  which have n o t  been f i l e d  
w i t h  t h e  c l e r k  of c o u r t  o r  t h e  judge? 



T h i s  " f i . l i n g n  o f  t h e  d o c u m e n t s  w i t h  t h e  c o u r t  

( a l b e i t  n o t  t h e  c l e r k )  and t h e  f a c t  t h a t  such documents 

c o n s t i t u t e  t h e  r e c o r d  o f  t h i s  j u d i c i a l ,  i n  - c a m e r a ,  

i n s p e c t i o n  r e q u i r e  t h e s e  i tems b e  o p e n  t o  i n s p e c t i o n  

a b s e n t  proof of t h e  three-pronged t e s t .  

The d i s t r i c t  c o u r t  i n  F l o r i d a  Freedom I1 (Appendix 

E x h i b i t  2 )  c o n t i n u e d  t o  c h a r a c t e r i z e  t h e  documents a s  

s t a t e m e n t s ,  p r e t r i a l  d i s c o v e r y  m a t e r i a l ,  and p r e t r i a l  

m a t e r i a l s  whi-le i g n o r i n g  t h a t  such " c l a s s e s "  of m a t e r i a l  

c o u l d  b e  p a r t  o f  t h e  c o u r t  f i l e  o r  r e c o r d s .  Such  

r e a s o n i n g  amounts  t o  a  "form over  s u b s t a n c e "  argument 

and mere ly  f u r t h e r s  t h e  " s h e l l  game". The u s e  of t h e s e  

m y o p i c  c h a r a c t e r i z a t i . o n s  a c t s  t o  f r u s t r a t e  t h e  

a p p l i c a t i o n  of t h e  b roader  p r i n c i p l e s  invo lved .  

A s s u m i n g ,  a r g u e n d o ,  t h a t  t h e  m a t e r i a l s  i n  t h e  

i n s t a n t  c a s e  do n o t  merit t h e  a p p l i c a t i o n  of t h e  t h r e e -  

pronged t e s t ,  t h e  i s s u e  t h e n  becomes by what s t a n d a r d  can  

a c c e s s  be  d e n i e d .  The d i s t r i c t  c o u r t  i n  F l o r i d a  Freedom 

has  s a i d  it i s  a  showing of cause.4 

The e s t a b l i s h m e n t  of t h i s  s t a n d a r d  i s  shocking i n  

l i g h t  of t h e  acknowledgement by t h e  d i s t r i c t  c o u r t  t h a t  

t h e  a p p e l l a n t ' s  F i r s t  Amendment r i g h t s  a r e  a t  i s s u e . 5  

F l o r i d a  Freedom I a t  Page (Appendix, 

F l o r i d a  Freedom 11 a t  page 2 .  

E x h i b i t  



No o t h e r  c o u r t  h a s  e v e r  h e l d  t h a t  t h e r e  may b e  a n  

a b r i d g e m e n t  of  o n e ' s  F i r s t  Amendment R i g h t s  on  a  showing 

o f  " c a u s e . "  T h i s  h o l d i n g  s u r e l y  f l i e s  i n  t h e  f a c e  of  

e x i s t i n g  c o n s t i t u t i . o n a 1  l a w  on t h i s  p o i n t  and  p u t s  a t  

r i s k  t h e  f r eedoms  p r o t e c t e d  by t h i s  amendment. By m e r e l y  

s a y i n g  t h i s  i s  n o t  a  " t r a d i t i o n a l "  F i . r s t  Amendment r i g h t  

t h e  c o u r t  a t t e m p t s  t o  j u s t i f y  t h i s  l e s s e r  s t a n d a r d .  

A g a i n  i t  a p p e a r s  s e m a n t i c s  a r e  u s e d  t o  d e f e a t  t h e  

p r o t e c t i o n  o f f e r e d  by t h i s  amendment. A p p e l l a n t  c o n t e n d s  

t h i s  i s  e r r o r .  

T h i s  C o u r t  i n  M c I n t o s h ,  s u p r a ,  h e l d  t h a t  a n y  

a b r i d g m e n t  of F i r s t  Amendment f r eedoms  must b e  s u p p o r t e d  

by a  showing of  "an  immed ia t e ,  n o t  m e r e l y  l i k e l y ,  t h r e a t  

t o  t h e  a d m i n i s t r a t i o n  of j u s t i c e . "  - I d .  a t  9 0 8 .  T h i s  was 

acknowledged i n  S e n t i n e l  S t a r  Co. ,  s u p r a ,  a l s o .  

ISSUE THREE 

The t r i a l  c o u r t  and F i r s t  D i s t r i c t  C o u r t  of 
Appea ls  d i d  n o t  j udge  t h e  v a l i d i t y  of t h e  "gag"  
o r d e r  b y  t h e  p r o p e r  s t a n d a r d  and  r e q u i r e  t h e  
D e f e n d a n t s  t o  meet t h a t  b u r d e n  r e q u i r e d  t o  
i - s s u e  such  o r d e r .  

The d i s t r i c t  c o u r t  c o n t i n u e s  t h i . s  c a v a l i e r  t r e a t m e n t  

o f  c o n s t i t u t i o n a l  r i g h t s  i n  F l o r i d a  F reedom I1  i n  

a d d r e s s i n g  t h e  gag  o r d e r s .  



The f i n a l  gag o r d e r s  e n t e r e d  by t h e  t r i a l  c o u r t  do ,  

by t h e  d i s t r i c t  c o u r t ' s  own admissi .on,  i n v o l v e  F i r s t  and 

S i x t h  Amendment v a l u e s ,  b u t  t h e  c o u r t  a g a i n  a t t e m p t s  t o  

d i s t i n g u i s h  t h e  i n s t a n t  c a s e  through t h e  use  of " l a b e l s . "  

They n o t e  F l o r i . d a  Freedom d e a l s  w i t h  "comment" a n d  

N e b r a s k a  P r e s s  A s s o c i a t i o n  v .  S t u a r t ,  427 U.S. 539, 96 

S . C t .  2 7 9 1 ,  49 L . E d . 2 d  6 8 3  ( 1 9 7 6 ) ,  d e a l s  w i t h  

" p u b l i c a t i o n .  " 6  A p p e l l a n t  c o n t e n d s  t h a t  t h e  c o u r t  

f a i l e d  t o  acknowledge t h e  principles set  f o r t h  i n  S t u a r t  

a n d  t h e  F i r s t  Amendment i t s e l f .  T h e  f u n d a m e n t a l  

p r o t e c t i o n  of t h e  F i r s t  Amendment is  e x p r e s s e d  s o  c l e a r l y  

d i f f i c u l t  s e e  m e r i t  t h e  F i r s t  D i s t r i c t  

C o u r t  o f  A p p e a l ' s  " d i s t i n c t i o n . "  T h i s  w o r d i n g  i s  

w i t h o u t  a  doubt  a p p l i c a b l e  t o  bo th  t h e  w r i t t e n  and spoken 

word and any h o l d i n g  t o  t h e  c o n t r a r y  canno t  ~ t a n d . " ~  

The Cour t  i n  S t u a r t ,  s u p r a ,  w h i l e  d e a l i n g  p r i m a r i l y  

w i t h  t h e  i s s u e  of p u b l i c a t i o n ,  noted  t h a t  it i s  a  w e l l -  

s e t t l e d  p r i n c i p l e  t h a t  t h e  F i r s t  Amendment a f  f  o r d s  

" s p e c i a l  p r o t e c t i o n  a g a i n s t  o r d e r s  t h a t  

p r o h i b i t . .  .commentary -- o r d e r s  t h a t  impose a  ' p r e v i o u s  ' 

o r  ' p r i o r  ' r e s t r a i n t  on speech. " (Emphasi-s s u p p l i e d .  ) 

Id .  427 U.S., a t  556, 96 S .Ct . ,  a t  2801. - 

F l o r i d a  Freedom I1 a t  page 3. ( ~ p p e n d i x ,  E x h i b i t  
2 )  * 

"Congress s h a l l  make no law.. . a b r i d g i n g  t h e  
freedom of speech ,  or of t h e  p r e s s .  (Emphasis 
s u p p l i e d . )  U .  S. C o n s t i t u t i o n ,  Amendment I .  



I t  i s  c l e a r  t h a t  " c o m m e n t "  i s  d u e  t h e  s a m e  

p r o t e c t i o n  t h a t  " p u b l i c a t i . o n W  i s  a f f o r d e d ,  a n d  t h e  

q u e s t i o n  a g a i n  t h e n  b e c o m e s  w h a t  b u r d e n  m u s t  t h e  

Defendants  meet t o  meri. t  i m p o s i t i o n  of such o r d e r s .  

A p p e l l a n t  d o e s  n o t  s u g g e s t  n o r  b e l i e v e  t h e  l aw 

s u p p o r t s  an a b s o l u t e  p r o h i b i t i o n  of such o r d e r s .  There  

m u s t ,  h o w e v e r ,  be  a  showing t h a t  such r e s t r i c t i o n s  a r e  

m e r i t e d .  T h i s  s h o w i n g  must  b e  s u p p o r t e d  by competent  

e v i d e n c e  and  c a n n o t  b e  s u s t a i n e d  on mere a s s e r t i o n s  

c o n t a i n e d  i n  t h e  movant ' s  argument .  A s  p r e v i o u s l y  n o t e d ,  

t h i s  C o u r t  i n  M c I n t o s h ,  s u p r a ,  h e l d  t h a t  any form of 

p r i o r  r e s t r a i n t  of expression can o n l y  be j u s t i f i e d  i f  it 

i s  shown t h a t  t h e  e x p r e s s i o n  c o n s t i t u t e s  "an  immediate ,  

n o t  m e r e l y  l i k e l y ,  t h r e a t  t o  t h e  a d m i n i s t r a t i o n  o f  

j u s t i c e .  The danger  must n o t  be remote o r  even p r o b a b l e ;  

i t  must immedi.ately i m p e r i l . "  - I d .  a t  9 0 8 .  The u s e  of 

t h e  term " e x p r e s s i o n "  i n d i c a t e s  t h i s  C o u r t ' s  r e c o g n i t i o n  

t h a t  t h e  F i r s t  Amendment a f f o r d s  p r o t e c t i o n  t o  more t h a n  

" p u b l i c a t i o n s . "  

A g a i n  e x a m i n a t i o n  o f  t h e  h e a r i n g  t r a n s c r i p t s  

(Appendix, E x h i b i t  5 and 11) , shows them t o  be  devo id  of 

e v i d e n c e  s u f f i c i e n t  t o  s u p p o r t  e n t r y  of t h e  gag o r d e r s .  

I n  S t u a r t ,  s u p r a ,  t h e  Cour t  no ted  t h e  f a c t o r s  t o  be  

examined: 



" ( a )  t h e  n a t u r e  a n d  i n t e n t  o f  p r e t r i a l  news 
c o v e r a g e ;  ( b )  w h e t h e r  o t h e r  measu res  would b e  
l i k e l y  t o  m i t i g a t e  t h e  e f f e c t s  o f  u n r e s t r a i n e d  
p r e t r i a l  p u b l i c i t y ;  and ( c )  how e f f e c t i v e l y  a  
r e s t r a i n i n g  o r d e r  would o p e r a t e  t o  p r e v e n t  t h e  
t h r e a t e n e d  d a n g e r .  The p r e c i s e  terms o f  t h e  
r e s t r a i n i n g  o r d e r  a r e  a l s o  i m p o r t a n t .  W e  must 
t h e n  c o n s i d e r  whether the record supports t h e  
e n t r y  of a  p r i o r  r e s t r a i n t  o r  p u b l i c a t i o n ,  one  
of  t h e  most e x t r a o r d i n a r y  r e m e d i e s  known t o  o u r  
j u r i s p r u d e n c e . "  - I d . ,  427 U.S. a t  5 6 2 ,  96 
S . C t . ,  a t  2804. 

The h o l d i n g s  of S e n t i n e l  S t a r  Company and  Morphonios 

s u p r a ,  a r e  e q u a l l y  a p p l i c a b l e  h e r e  a s  it r e l a t e s  t o  t h e  

i n q u i r y  and p roo f  r e q u i r e d .  The r e c o r d  b e f o r e  t h i s  C o u r t  

shows  t h e s e  i s s u e s  w e r e  n o t  e v e n  a d d r e s s e d ,  much less 

proved  s u f f i c i e n t l y  t o  s u s t a i n  t h e  g a g  o r d e r .  



CONCLUSION 

The d e c i s i o n  i n  F l o r i d a  Freedom g o e s  f a r  beyond  

merely c r e a t i n g  c o n f l i c t  w i t h  c a s e s  d e a l i n g  w i t h  Chapter  

119 and t h e  F i . r s t  Amendment. Th i s  d e c i s i o n ,  i f  a l lowed 

t o  s t a n d ,  w i l l  j u s t i f y  t h e  c r e a t i o n  of e x c e p t i o n s  t o  t h e  

P u b l i c  R e c o r d s  Ac t  a n d  e s t a b l i s h  a  s t a n d a r d  f o r  t h e  

a b r i d g e m e n t  of c o n s t i t u t i o n a l  r i g h t s  h e r e t o f o r e  unheard 

o f .  

Th i s  Cour t  must r e q u i r e  s t r i c t  adherence  t o  e x i s t i n g  

p r e c e d e n t  r e g a r d i n g  t h e  i n t e r p r e t a t i o n  o f  t h e  P u b l i c  

R e c o r d s  A c t .  W i t h o u t  t h i s ,  t h e  e n s u i n g  chaos  w i l l  be  

used t o  c i rcumvent  t h e  s t a t e d  l e g i s l a t i v e  i n t e n t .  

Those  s e e k i n g  t o  i n f r i n g e  on t h e  C o n s t i t u t i o n a l  

R i g h t s  of o t h e r s  must a l s o  be p u t  t o  t a s k  and be r e q u i r e d  

t o  p r o v e  t h a t  t h i s  s a c r i f i c e  i s  a b s o l u t e l y  n e c e s s a r y .  

Thi . s  p r o o f  m u s t  b e  by c o m p e t e n t  e v i d e i ? c e ,  n o t  mere 

a s s e r t i o n s  i n  argument.  

A p p e l l a n t  t h e r e f o r e  u r g e s  t h i s  Cour t  t o  r e v e r s e  t h e  

d e c i s i o n  b e l o w ;  c o n t i n u e  t o  p r o h i b i t  any - j u d i c i a l l y  

c r e a t e d  e x c e p t i o n  t o  Chapter  119,  and r e q u i r e  t h e  movant 

t o  e s t a b l i s h ,  by competen t  e v i d e n c e ,  t h e  three-pronged 

t e s t  a s  s t a t e d  i n  Bundy, s u p r a .  - - 
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