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REPLY BRIEF 

A p p e l l e e  c o n t i n u e s  t o  p r o f f e r  t h e  i p s o  f a c t o  argument  -- 

t h a t  r e l e a s e  o f  t h e  i n f o r m a t i o n  w i l l  l e a d  t o  p u b l i c a t i o n  

w h i c h  w i l l  l e a d  t o  p r e j u d i c e  w h i c h  w i l l  l e a d  t o  a  

d e p r i v a t i o n  o f  t h e  D e f e n d a n t s  ' r i g h t s .  T h i s  i s ,  however ,  

u n s u p p o r t e d  by t h e  e v i d e n c e .  A p p e l l a n t  h a s  n o t  s u g g e s t e d  

t h a t  t h e  D e f e n d a n t s '  S i x t h  Amendmen t  r i g h t s  a r e  

-un impor t an t  o r  u n d e s e r v i n g  of  p r o t e c t i o n .  F l o r i d a  Freedom 

N e w s p a p e r s  d o e s  c o n t e n d  t h a t  any  d e n i a l  o f  t h e  p u b l i c ' s  

r i g h t s ,  s t a t u t o r y ,  common law,  o r  c o n s t i t u t i o n a l ,  c a n n o t  

be b a s e d  on mere c o n j e c t u r e  and s u p p o s i t i o n .  

A p p e l l e e  c o n t e n d s  t h a t  F l o r i d a  F reedom Newspapers 

i g n o r e s  t h e  i n h e r e n t  power t o  t h e  c o u r t  t o  p r o t e c t  t h e  

D e f e n d a n t s  ' S i x t h  Amendment r i g h t s ,  c i t i n g  S t a t e  e x  re1 

T i m e s  P u b l i s h i n g  Company v .  P a t t e r s o n ,  451 So.2d 888 ,891  

( F l a .  2 d .  D C A  1 9 8 4 ) .  I n  r e a d i n g  t h i s  c a s e ,  i t  i s  

i n t e r e s t i n g  t o  n o t e  t h a t  m a t e r i a l s  s e a l e d  t h e r e  w e r e  much 

t h e  same a s  t h o s e  a t  i s s u e  i n  t h e  i n s t a n t  c a s e .  I n  

P a t t e r s o n ,  t h e  c o u r t  i m p l i e d l y  recogni .zed  a t  891,  t h a t  

a c c e s s  t o  r e c o r d s  w a s  v e r y  s i m i l a r  t o  a c c e s s  t o  

p r o c e e d i n g s  a n d  t h e  F i r s t  Amendment p r o t e c t i o n  a f f o r d e d  

t h a t  r i g h t  of a c c e s s .  They went  on t o  h o l d  t h a t  d e n i a l  o f  

a c c e s s  must be  judge  by b a l a n c i n g  t h e  c o n s i t u t i - o n a l  r i g h t s  

of t h e  r e s p e c t i v e  p a r t i e s .  



A p p e l l e e  a t t e m p t s  t o  l a b e l  t h e  m a t e r i a l s  a s  " u n f i l e d  

d i s c o v e r y  m a t e r i a l s "  s o  a s  t o  d e n y  F l o r i d a  F r e e d o m ' s  

c o n s t i t u t i o n a l ,  s t a t u t o r y ,  and common law r i g h t  o f  a c c e s s .  

A s  n o t e d  i n  t h e  i n i t i a l  b r i e f ,  t h e  a p p e l l a n t  c o n t e n d s  t h e  

d e l i v e r y  of t h e  documents  t o  t h e  t r i a l  c o u r t  f o r  t h e  i n  

c a m e r a  i n s p e c t i o n  was s u f f i c i e n t  t o  c o n s t i t u t e  a  f i l i n g .  

T h i s  h o l l o w  a s s e r t i o n  of  "no f i l i n g "  h a s  b e e n  a d d r e s s e d  

r e c e n t l y  i n  The S a r a s o t a  H e r a l d  T r i b u n e  v .  Hol t z e n d o r f  , 

12 FLW 1204 ( F l a  2d. DCA, May 8 ,  1 9 8 7 ) .  T h e r e  t h e  c o u r t  

h e l d  t h a t  " t h e  n o n f i l i n g  o f  t h e  documents  amounted t o  a  

s e a l e d  f i l e . "  D e n i a l  o f  a c c e s s  s h o u l d  n o t  b e  p r e d i c a t e d  

on t h i s  b a s i s  ( n o n f i l i n g )  . Even i f  t h i s  c o u r t  f i n d s  t h e  

documents  t o  b e  " u n f i l e d " ,  t h e y  a r e  s t i l l  p u b l i c  r e c o r d s  

u n d e r  S a t z  v .  B l a n k e n s h i p ,  407 So.2d 396 ( F l a .  4 t h  DCA 

1 9 8 1 ) .  

A p p e l l a n t  h a s  n o t  t a k e n  t h e  p o s i t i o n  t h a t  D e f e n d a n t  

s h o u l d  be  d e p r i v e d  of  a  f a i r  t r i a l  o r  t h a t  a  c o u r t  c a n n o t  

c o n t r o l  t h o s e  p r o c e e d i n g s  b e f o r e  them. The newspaper  d o e s  

r e p r e s e n t  t o  t h i s  c o u r t  t h a t  a n y  -- c u r t a i l m e n t  o f  t h e  

p u b l i c  ' s  r i g h t  o f  a c c e s s ,  w h e t h e r  i t  b e  a  c o n s t i t u t i o n a l ,  

c o m m o n  l a w  o r  s t a t u t o r i l y  b a s e d  r i g h t ,  m u s t  b e  

s u b s t a n t i a t e d  by compe ten t  e v i d e n c e  s u f f i c i e n t  t o  meet t h e  

t h r e e - p r o n g e d  t e s t .  

A p p e l l e e  s t a t e s  t h e  t h r e e - p r o n g e d  t es t  i s  t o  b a l a n c e  

c o n s t i t - u t i o n a l  c l a i m s .  (Answer B r i e f  a t  1 5 ) .  I n  Palm 



Beach Newspapers, Inc. v. Burk, 504 So.2d 378 (Fla. 

1987), at 381 this Court noted, 

In Lewis, relying on Gannett and Richmond, we 
held there was no first amendment right "to 
attend pretrial suppression hearings as 
distinguished from the right to attend a 
c r i m i n a l  trial." (Citation omitted) . 
Nevertheless, because of our concern for open 
government and our belief that public access was 
an important part of the criminal justice 
system, we recognized a non-constitutional right 
of access and established a three-pronged test 
to balance the need for public access to a 
pretrial suppression hearing against the 
paramount right of the accused to a fair trial. 

It is clear from this language that the three-pronged 

test of Lewis has application in non-constitutional right 

of access cases. Appellant does, however, maintain that 

constitutional rights are involved. 

Appellee affords the holding in Burk, supra, much - - 

broader scope than what, on its face, is a very narrow 

rule. The Court, at 383, simply holds there is no First 

Amendment right to attend the taking of depositions or - to 

the unfiled depositions in criminal cases. PERIOD. 

In arriving at this conclusion, the Court considered 

that in the facts in Burk there was "no independent right 

outside the trial process to the information sought." - Id. 

at 382 (emphasis supplied). Here even the appellee 

confesses an independent statutory right to the 



i n f o r m a t i o n .  (Answer  B r i e f  a t  1 2 )  . F l o r i d a  F r e e d o m  

a d d i t i o n a l l y  m a i n t a i n s  t h e r e  a r e  c o n s t i t u t i o n a l  and common 

law r i g h t s  of a c c e s s  a s  w e l l .  

Assuming, a r g u e n d o ,  t h a t  t h e r e  i s  n o t h i n g  more t h a n  a  

s t a t u t o r y  r i g h t  o f  a c c e s s ,  t h e  r e c o g n i t i o n  by t h i s  C o u r t  

t h a t  t h e  t h r e e - p r o n g e d  t e s t  i s  a p p l i c a b l e  i n  n o n -  

c o n s t i t u t i o n a l  a c c e s s  c a s e s ,  merits i t s  a p p l i c a t i o n  i n  t h e  

- i n s t a n t  c a s e .  

T h e  a r g u m e n t  t h a t  t h e  " t e m p o r a r y "  n a t u r e  o f  t h e  

d e n i a l  o f  a c c e s s  somehow l e s s e n s  t h e  i m p a c t  i s  w i t h o u t  

meri t .  T h i s  C o u r t  i n  S t a t e  e x  re1 Miami H e r a l d  P u b l i s h i n g  

C o . ,  v .  M c I n t o s h ,  340  S o . 2 d  904  ( F l a .  1 9 7 7 ) ,  a t  910  

s t a t e d :  

N e w s  d e l a y e d  i s  news d e n i e d .  To b e  u s e f u l  t o  
t h e  p u b l i c ,  news  e v e n t s  must b e  r e p o r t e d  when 
t h e y  o c c u r .  

A d d i t i o n a l l y  i n  T r i b u n e  Co. v .  C a n n e l l a ,  458 So.2d 

1075 ( F l a .  1 9 8 4 ) ,  t h i s  C o u r t  h e l d  t h a t  o n l y  t h o s e  d e l a y s  

a t t e n d a n t  t o  t h e  r e t r i e v a l l d e l e t i o n  p r o c e s s  w e r e  

a c c e p t a b l e .  

A p p e l l e e  c o n t e n d s  t h a t  t h e  c r i m i n a l  d i s c o v e r y  r u l e s  

a l s o  s u p p o r t  t h i s  t e m p o r a r y  d e n i a l .  I n  f u r t h e r a n c e  of  

t h i s  a rgument  a p p e l l e e  a g a i n  r e 1 i . e ~  on t h e  Burk d e c i s i o n .  

F l o r i d a  Freedom a g a i n  f e e l s  t h i s  r e l i a n c e  i s  m i s p l a c e d .  



T h e  a c c e s s  s o u g h t  i n  B u r k  w a s  t o  m a t e r i a l  i n  t h e  

" c o n c e p t i o n "  ( t h e  t a k i n g  o f  d e p o s i t i o n s )  o r  t h e  

" g e s t a t i o n "  ( u n f i l e d  a n d  maybe u n t r a n s c r i b e d  d e p o s i t i o n s )  

s t a g e .  T h e  m a t e r i a l  i n  t h e  i n s t a n t  case  was c o m p l e t e  

( b o r n e  i f  you w o u l d )  a n d  was d e l i . v e r e d  t o  a n o t h e r ' s  ( t h e  

D e f e n d a n t s ' )  c a r e .  T h i s  mater ia l  was i n  e x i s t e n c e  a n d  

d e n i a l  o f  a c c e s s  w o u l d  n o t  h a v e  t h a t  b e n e f i c i a l  i m p a c t  

c l a i m e d  by  a p p e l l e e .  (Answer B r i e f ,  p a g e  1 6 . )  - 

T h e  c o n t e n t i o n  t h a t  t h e  t r i a l  c o u r t ' s  o r d e r s  h a d  a 

s u f f i c i e n t  e v i d e n t i a r y  b a s e  s i m p l y  i s  n o t  - s u p p o r t e d  b y  t h e  

r e c o r d .  A p p e l l e e  s t a t e s  t h e  C o u r t  r e v i e w e d  i n  e x c e s s  o f  

1 , 0 0 0  p a g e s  o f  w i t n e s s  s t a t e m e n t s  a n d  t h i s  r e v i e w  a n d  t h e  

n e w s p a p e r  a r t i c l e s  i n t r o d u c e d  a t  t h e  f i r s t  h e a r i n g  s u p p o r t  

t h e  o r d e r .  The mere r e v i e w  o f  t h e s e  d o c u m e n t s  w i t h o u t  a n y  

a d d i t i o n a l  e v i d e n c e  p r o v e s  n o t h i n g .  A " c a u s e "  may - h a v e  

b e e n  s h o w n  b u t  t h e  " r e s u l t s "  h a v e  n o t  a n d  c a n n o t  b e  

i n f e r r e d .  

The " e v i d e n c e "  i n  t h i s  c a s e  c l o s e l y  p a r a l l e l s  t h a t  i n  

S e n t i n e l  S t a r  Co. ,  v .  B o o t h ,  3 7 2 ,  So.2d 100  ( F l a .  2d DCA 

1 9 7 9 )  . T h e r e  a f e w  n e w s p a p e r  a r t i c l e s  w e r e  u s e d  t o  

s u p p o r t  a  c l a i m  o f  p o t e n t i . a l  a d v e r s e  p u b l i c i t y .  I n  

r e m a n d i n g  t h e  c a s e  t o  t h e  t r i a l  c o u r t ,  t h e  S e c o n d  D i s t r i c t  

n o t e d  t h a t  t h e r e  must  b e  " a n  i m m e d i a t e ,  n o t  m e r e l y  l i k e l y ,  

t h r e a t  t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i . c e .  The d a n g e r  m u s t  

n o t  b e  r e m o t e  o r  e v e n  p r o b a b l e ;  i t  m u s t  i m m e d i a t e l y  



i m p e r i l . "  -- - I d .  a t  1 0 2 .  ( E m p h a s i s  s u p p l i e d ) .  Even  t h e  

a p p e l l e e ,  i n  t h e i r  b r i e f ,  c a n n o t  go  beyond a s s e r t i n g  a  

" p r o b a b l e  e f f e c t . "  (Answer B r i e f  a t  page  1 9 . )  

The  v e r y  w o r d s  o f  t h e  o r d e r s  e n t e r e d  by t h e  t r i a l  

c o u r t  b e l o w  r e v e a l  t h a t  t h e  d e f i n i t e n e s s  was n o t  shown. 

The o r d e r s  of March 1 3 ,  1986 (Appendix t o  I n i t i a l  B r i e f ,  

E x h i b i t s  6  a n d  7 )  s t a t e  i n  P a r a g r a p h  1 " t h a t  t h e r e  may - 

- - have  -- been  p r e j u d i c i a l  p r e t r i a l  p u b l i c i t y ; "  and " t h e r e  may 

b e  - -  more  s u c h  p u b l i c i t y . "  The o r d e r s  o f  A p r i l  1 6 ,  1986 ,  

(Appendix  t o  I n i t i a l  B r i e f ,  E x h i b i t s  8  and 9 )  a l s o  c o n f e s s  

t h i s  w e a k n e s s  i n  P a r a g r a p h  3  s a y i n g  " i t  may i n f l u e n c e  

p u b l i c  o p i n i o n :  and i n  P a r a g r a p h  6 ,  n o t i n g  i f  p u b l i c a t i o n  

o c c u r r e d  " i t  c o u l d  b e  - d i f f i c u l t ,  i f  n o t  i m p o s s i b l e  t o  

s e l e c t  a n  i m p a r t i a l  j u r y . .  . " .  ( E m p h a s i s  a d d e d . )  

A d d i t i o n a l l y ,  i n  P a r a g r a p h  3 ,  t h e  c o u r t  a cknowledges  t h e  

d i f f i c u l t y  i n  m e a s u r i n g  t h e  a d v e r s e  i m p a c t  o f  s u c h  

p u b l i c i t y .  

The  o f  " m a g i c  w o r d s "  u s e d  i n  t h e  o r d e r s  c a n n o t ,  by 

t h e m s e l v e s ,  e s t a b l i s h  t h e  r e q u i r e d  t h r e a t .  The p r e s s '  

" r i g h t  o f  a c c e s s  c a n n o t  b e  o v e r c o m e  b y  t h e  c o n c l u s o r y  

a s s e r t i o n  t h a t  p u b l i c i t y  migh t  d e p r i v e  t h e  D e f e n d a n t  o f  ( a  

f a i r  t r i a l ) . "  P r e s s  E n t e r p r i s e  Co. v .  S u p e r i o r  C o u r t ,  

U.S. , 106 S .Ct .  2735, 92 L Ed.2d 1 ( 1 9 8 6 ) .  The f a c t  - - 

it may b e  " d i f f i c u l t "  t o  p r o t e c t  F l o r i d a  F reedom ' s  and t h e  



D e f e n d a n t s  ' r i g h t s  d o e s  n o t  j u s t i f y  c u r t a i l m e n t  o f  

e i t h e r ' s  r i g h t s .  

T h e  p r o f f e r  o f  i .n f  o r m a t i o n  a n d  a r g u m e n t  w i t h o u t  

showing  t h a t  t h e  D e f e n d a n t s  would b e  d e p r i v e d  of  a  f a i r  

t r i a l  a n d  t h e  c a u s a l  r e l a t i o n s h i p  b e t w e e n  t h e  t w o  i s  

i n s u f f i c i e n t  t o  merit d e n i a l  o f  a c c e s s .  T h e r e  must  b e  a n  

e v i d e n t i a r y  b a s i s .  Miami H e r a l d  P u b l i s h i n g  Company v .  

- Morphonios ,  467 So.2d 1026 ( F l a .  3 r d  DCA 1985)  and  O c a l a  

S t a r  Banner  C o r p o r a t i o n  v .  S t u r g i s ,  388 So.2d 1367 ( F l a .  

5 t h  DCA 1 9 8 0 ) .  

A p p e l l e e  a t t e m p t s  t o  s h i f t  t h e  bu rden  t o  t h e  p r e s s  a t  

page  1 9  of  t h e i r  b r i e f  n o t i n g  t h e  p r e s s  h a s  n o t  " a t t e m p t e d  

t o  d e m o n s t r a t e  t h a t  t h e  t r i a l  c o u r t  m i s s t a t e d  t h e  c o n t e n t  

a n d  m i s p e r c e i v e d  t h e  p r o b a b l e  e f f e c t  o f  t h e  w i t n e s s  

s t a t e m e n t s . "  The bu rden  rests w i t h  t h o s e  s e e k i n s  c l o s u r e .  

Miami H e r a l d  P u b l i s h i n g  Company v .  L e w i s . ,  426 So.2d 1 

( F l a .  1 9 8 2 ) ,  Morphonios ,  s u p r a ,  and McIn tosh ,  s u p r a .  

The a p p e l l a n t  i n  d i s c u s s i n g  t h e  " p r o o f "  o f  t h e  t h r e e -  

p ronged  tes t  c o n f i r m s  t h a t  no " r e s u l t s "  w e r e  shown t o  t h e  

C o u r t  b u t  j u s t i f i e s  t h e  d e c i s i o n  by s t a c k i n g  i . n f e r e n c e  

upon i n f e r e n c e .  A p p e l l a n t  t a k e s  i s s u e  w i t h  t h e  a s s e r t i o n  

t h a t  t h e  " app roach  and a n a l y s i s  (was)  i n  a c c o r d  w i t h  t h a t  

a p p r o v e d  i n  Cooksey . .  . (Answer B r i e f  a t  Page 2 0 ) .  S t a t e  

e x  re1 T a l l a h a s s e e  Democrat ,  I n c . ,  v .  Cooksey ,  371 So.2d 

207 ,210  ( F l a .  1st DCA 1979)  h e l d  t h a t  c l o s u r e  of a  f i . l e  



c o u l d  o c c u r  o n l y  "unde r  t h e  most c o m p e l l i n g  r e a s o n s  and  - 

p r o v i d e d  t h e  c o u r t  ( m a d e )  a  f u l l  e x p l o r a t i o n  o f  a l l  - 

r e l e v a n t  f a c t s ,  o p p o s i n g  v i e w s  a n d  p o s s i b l e  

a l t e r n a t i v e s . . . " .  ( E m p h a s i s  s u p p l i e d ) .  The  r e c o r d  

c l e a r l y  d e m o n s t r a t e s  no such  i n q u i r y  was made. T h i s  i s  an  

a b u s e  o f  d i s c r e t i o n  a t  b e s t  a n d  t h e  p r o c e s s  u sed  more 

l i k e l y  c o n s t i t u t e d  e r r o r  a s  a  m a t t e r  o f  law. 

A p p e l l e e  acknowledges  t h a t  t h e  p r e s s  had t h e  r i g h t  t o  
- 

i n t e r v i e w  w i t n e s s e s  (Answer  B r i e f  a t  p a g e  20)  and  y e t  

c l a i m s  t h e  o r d e r  would b e  e f f e c t i v e  i n  i t s  s t a t e d  p u r p o s e .  

(The t h i r d  p rong  of t h e  Lewis  t e s t ) .  The i d e n t i t y  o f  t h e  

w i t n e s s e s  h a d  b e e n  made p u b l i c  by  D u n n i n g ' s  l e t t e r  o f  

March 1 7 ,  1986. (Appendix t o  1 n i t i . a l  B r i e f ,  E x h i b i t  1 0 ) .  

W i t h  t h e i r  i d e n t i t y  known,  c o u l d  n o t  t h e  p r e s s  o b t a i n  

b a s i c a l l y  t h e  same s t a t e m e n t s  s t r a i g h t  f rom t h e  h o r s e s ' s  

mouth? The o r d e r s  m e r e l y  p u t  an  added bu rden  on t h e  p r e s s  

t o  a c c o m p l i s h  t h e  e n d  r e s u l t  by  i n d i r e c t ,  r a t h e r  t h a n  

d i r e c t  means. The "end-run" p o s s i b i l i t y  shows how f l a w e d  

t h e  o r d e r s  w e r e .  I f  a n y t h i n g ,  t h i s  i n d i r e c t  method would 

b e  p o t e n t i a l l y  m o r e  p r e j u d i c i a l  t o  t h e  D e f e n d a n t s .  

N e b r a s k a  P r e s s  A s s o c i a t i o n  v .  S t u a r t ,  427 U.S. 539 ,  96 

S .Ct .  2791, 49 L.Ed.2d 683 ( 1 9 7 6 ) ,  427 U.S. a t  567. 

Gag o r d e r s  a r e  wi . thout  d o u b t  an a b r i d g e m e n t  of  F i r s t  

Amendment r i g h t s  w h e t h e r  t h e y  l i m i t  p u b l i c a t i o n  o r  s p e e c h .  



A p p e l l a n t  d o e s  n o t  c o n t e n d  t h a t  gag  o r d e r s  may n e v e r  b e  

u s e d  b u t  t h e  b u r d e n  w h i c h  m u s t  b e  m e t  t o  s u s t a i n  s u c h  

o r d e r s  i s  o f  t h e  h i g h e s t  o r d e r .  T h e  " h y p e r b o l e "  

d e s c r i b i n g  t h e s e  o r d e r  a n d  a t t r i b u t e d  t o  t h e  Democra t  

( A n s w e r  B r i e f  a t  p a g e  2 2 )  i s  a p a r a p h r a s e  o f  t h a t  

d e s c r i p t i o n  u s e d  by t h e  U .  S.  Supreme C o u r t  i n  N e b r a s k a  

P r e s s  A s s o c i a t i o n ,  s u p r a ,  427 U .  S. a t  559.  

A p p e l l e e  d i s p a r a g e s  t h e  p r e s s  f o r  s e e k i n g  t o  i n s u r e  
- 

t h a t  F i r s t  Amendment v a l u e s  a r e  p r o t e c t e d  s a y i n g  t h e y  

p r o t e s t  t o o  much. 

C h i e f  J u s t i c e  B u r g e r  i n  Nebraska  P r e s s  A s s o c i a t i o n ,  

s u p r a ,  n o t e d  t h e  i n s t a n t  p r o b l e m  h a d  b e e n  w i t h  u s  f o r  

y e a r s  and  r e c o g n i z e d  t h e  i m p o r t a n c e  o f  t h e  p r e s s  and  t h e  

F i . r s t  Amendment i n  p r o t e c t i n g  a l l  l i b e r t i e s .  B u r g e r  n o t e d  

t h a t  Thomas J e f f e r s o n  acknowledged  when h e  w r o t e  on  t h e  

p u b l i c i t y  s u r r o u n d i n g  J o h n  J a y  t h a t :  "Our l i b e r t y  d e p e n d s  

o n  f r e e d o m  o f  t h e  p r e s s ,  a n d  t h a t  c a n n o t  b e  l i m i t e d  

w i t h o u t  b e i n g  l o s t . "  427 U .  S. a t  548.  

R e s p o n d e n t ' s  a s s e r t i o n  t h a t  t h e  p r e s s  p r o t e s t s  t o o  

much a l s o  b r i n g s  t o  mind a q u o t e  f rom M a r t i n  N i e m o e l l e r :  

" I n  Germany t h e y  came f i r s t  f o r  t h e  Communis ts ,  
a n d  I d i d n ' t  s p e a k  u p  b e c a u s e  I w a s n ' t  a 
Communist.  Then t h e y  came f o r  t h e  J e w s ,  and  I 
d i d n  ' t s p e a k  u p  b e c a u s e  I w a s n ' t  a J e w .  Then 
t h e y  came f o r  t h e  t r a d e  u n i o n i s t s ,  and  I d i d n ' t  



s p e a k  up b e c a u s e  I w a s n ' t  a  t r a d e  u n i o n i s t .  Then 
t h e y  came f o r  t h e  C a t h o l i c s ,  and I d i . d n l t  s p e a k  
u p  b e c a u s e  I was a  P r o t e s t a n t .  Then t h e y  came 
f o r  m e ,  a n d  b y  t h a t  t i m e ,  no one  was l e f t  t o  
s p e a k  up."  

T h e  p r e s s  a n d  o t h e r s  h o p e f u l l y  w i l l  c o n t i n u e  t o  

p r o t e s t  when s u c h  l i b e r t i e s  a r e  a t  s t a k e .  

A p p e l l e e  w o u l d  h a v e  t h i s  C o u r t  a c c e p t  t h e  p r e m i s e  

t h a t  p r e j u d i c e  w o u l d  f l o w  t o  t h e  D e f e n d a n t  m e r e l y  b y  

- v i r t u e  of t h e  p r e t r i a l  media c o v e r a g e .  The U .  S.  Supreme 

C o u r t  r e c o g n i z e d  i n  Nebraska  P r e s s  A s s o c i a t i o n ,  s u p r a  t h a t  

" p r e t r i  a  1 p u b l i c i t y - - e v e n  p e r v a s i v e ,  a d v e r s e  p u b l i c i t y - -  

d o e s  n o t  i n e v i t a b l y  l e a d  t o  a n  u n f a i r  t r i a l . "  427 U.S. a t  

554.  See  a l s o  I r v i n  v .  Dowd, 366 U .  S.  717,  8 1  S .C t .  1639 

( 1 9 6 1 ) ,  366 U.S. a t  722,  723. 

The  D e f e n d a n t s  f a i l e d  t o  show by compe ten t  e v i d e n c e  

t h a t  t h e y  w o u l d  b e  d e p r i v e d  o f  a  f a i r  t r i a l  a b s e n t  a  

d e n i a l  of a c c e s s  o r  t h e  e n t r y  of  a  g a g  o r d e r .  Whi l e  t h e  

o r d e r s  u s e d  t h o s e  "magic w o r d s , "  t h e  r e c o r d  i s  l a c k i n g  i n  

e v i d e n c e  t o  s u p p o r t  s u c h  d r a s t i c  measu re s .  Nebra ska  P r e s s  

Assn.  427 U .  S.  a t  565.  A p p e l l a n t  u r g e s  r e v e r s a l .  



CONCLUSION 

A s  t h e  r e c o r d  c l e a r l y  shows an  absence  of e v i d e n c e  

t o  s u p p o r t  t h e  t r i a l  c o u r t ' s  a c t i o n s ,  F l o r i d a  Freedom 

Newspapers ,  I n c . ,  u r g e s  r e v e r s a l  of t h e  F i r s t  D i s t r i c t  

Cour t  of Appeal.  A d d i t i o n a l l y ,  F l o r i d a  Freedom u r g e s  a  

h o l d i n g  t h a t  t h e  three-pronged t es t  must be  m e t  i n  a l l  

c a s e s  i n  which a c c e s s  t o  c o u r t  f i l e s  i s  den ied .  
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