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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  d e f e n d a n t  i n  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  

C i r c u i t  C o u r t  o f  t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  F o r  

B r o w a r d  C o u n t y ,  F l o r i d a ,  and t h e  A p p e l l a n t  i n  t h e  Dis t r ic t  C o u r t  

o f  Appea l ,  F o u r t h  D i s t r i c t .  Respondent  was t h e  p r o s e c u t i o n  a n d  

A p p e l l e e  i n  t h e  lower c o u r t s .  I n  t h e  b r i e f  t h e  p a r t i e s  w i l l  be  

r e f e r r e d  t o  as  t h e y  a p p e a r  b e f o r e  t h i s  Honorab l e  C o u r t .  



STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r ,  t h e  manager o f  a  r e s t a u r a n t ,  was cha rged  w i t h  

f a i l i n g  t o  d e p o s i t  d a i l y  b u s i n e s s  r e c e i p t s  on  f o u r t e e n  d i f f e r e n t  

o c c a s i o n s  b e t w e e n  O c t o b e r  2 9 ,  1 9 8 2  and  J a n u a r y  27 ,  1983 (R211, 

6 5 0 ) .  

P e t i t i o n e r  t e s t i f i e d  t h a t  h e  t o o k  t h e  r e c e i p t s  t o  t h e  bank 

and made t h e  d e p o s i t s ,  b u t  d i d  n o t  i n s p e c t  t h e  d e p o s i t  r e c e i p t s  

a n d  t h u s ,  c o u l d  n o t  e x p l a i n  why t h e  money d i d  n o t  show up i n  t h e  

r e s t a u r a n t ' s  a c c o u n t s .  p e t i t i o n e r  p o s t u l a t e d  t h a t  b a n k  t e l l e r s  

had embezzled t h e  money (R531-33, 556 ,  6 1 7 ) .  

I n  i ts  c a s e ,  t h e  s t a t e  a d d u c e d  t e s t i m o n y  f r o m  a  p o l y g r a p h  

e x a m i n e r  a s  t o  t h e  r e s u l t s  o f  a  p o l y g r a p h  a d m i n i s t e r e d  t o  

P e t i t i o n e r .  P r i o r  t o  t h e  t e s t , t h e  p a r t i e s  had o r a l l y  s t i p u l a t e d  

t h a t  t h e  r e s u l t s  would b e  a d m i s s i b l e  a t  t r i a l .  The e x a m i n e r  

q u a l i f i e d  a s  an  e x p e r t  and t e s t i f i e d  t h a t  P e t i t i o n e r  f a i l e d  t h e  

t e s t  a n d  a n s w e r e d  d e c e p t i v e l y  t o  t h e  key  q u e s t i o n s .  p e t i t i o n e r  

o b j e c t e d  t o  any  q u e s t i o n s  d i r e c t e d  towards  e x p l a i n i n g  t h e  t h e o r y  

and work ings  o f  t h e  p o l y g r a p h  on t h e  g r o u n d s  t h a t  t h e  s t i p u l a t i o n  

o n l y  a d d r e s s e d  t h e  r e s u l t s  (R305-06)  . T h a t  o b j e c t  i o n  was 

o v e r r u l e d  ( R 3 0 6 - 0 7 )  and  t h e  e x a m i n e r  gave  t e s t i m o n y  r e g a r d i n g :  

h i s  q u a l i f i c a t i o n s ,  t h e  t h e o r y  o f  t h e  p o l y g r a p h ,  a  s t e p  by  s t e p  

r e v i e w  o f  t h e  e x a m i n a t i o n  i n  t h i s  c a s e ,  t h e  r e l i a b i l i t y  o f  t h e  

p o l y g r a p h  i n  g e n e r a l  and  i n  c o m p a r i s o n  w i t h  o t h e r  f o r e n s i c  

s c i e n c e s ,  t h e  c a l i b r a t i o n  and  m a i n t e n a n c e  o f  t h e  machine ,  and . - 
e x h i b i t e d  t h e  polygram (R303-318).  

A t  t h e  c lose  o f  t h e  e v i d e n c e ,  P e t i t i o n e r  r e q u e s t e d  a  

l i m i t i n g  i n s t r u c t i o n  on t h e  r e l i a b i l i t y  o f  t h e  p o l y g r a p h  and  t h e  

w e i g h t  t o  b e  g i v e n  s u c h  e v i d e n c e  ( R 5 6 7 - 8 ) .  The t r i a l  j u d g e  



d e n i e d  t h e  r e q u e s t  (R568-9 )  and i n s t e a d ,  g a v e  t h e  s t a n d a r d  j u r y  

i n s t r u c t i o n  o n  e x p e r t  w i t n e s s e s  ( R 6 3 5 ) .  B o t h  p a r t i e s  a r g u e d  a t  

l e n g t h  a b o u t  t h e  p o l y g r a p h  r e s u l t s  i n  c l o s i n g  a rgument  (R585-86,  

6 0 4 - 0 6 ,  6 2 7 - 2 8 ) .  The  j u r y  r e t u r n e d  a v e r d i c t  o f  g u i l t y  a s  

c h a r g e d .  

On December  1 2 ,  1 9 8 4 ,  a  p a n e l  o f  t h e  F o u r t h  D i s t r i c t  

r e v e r s e d  p e t i t i o n e r ' s  c o n v i c t i o n .  The p a n e l  r e a s o n e d  t h a t  w h i l e  

P e t  i t  i o n e r  ' s r e q u e s t  was n e g a t i v e  a n d  a r g u m e n t a t i v e ,  t h e  t r i a l  

j u d g e  s h o u l d  h a v e  g i v e n  a p r o p e r  j u r y  i n s t r u c t i o n  o n  t h e  p o l y -  

g r a p h  e v i d e n c e  b e c a u s e  o f  i t s  " s i n g u l a r  i m p o r t a n c e  i n  a case o f  

t h i s  n a t u r e . "  

The  e n  b a n c  c o u r t  e n t e r t a i n e d  a m o t i o n  f o r  r e h e a r i n g  . On 

November  1, 1985  t h a t  c o u r t  r e q u e s t e d  s u p p l e m e n t a l  amicus  c u r i a e  

b r i e f s  f rom t h e  S t a t e  P r o s e c u t o r '  s A s s o c i a t i o n  a n d  t h e  F l o r i d a  

P u b l i c  D e f e n d e r ' s  A s s o c i a t i o n .  On O c t o b e r  2 2 ,  1 9 8 6 ,  t h e  e n  banc  

c o u r t  r e v e r s e d  t h e  p a n e l  o p i n i o n  a n d  r e i n s t a t e d  P e t i t i o n e r ' s  

c o n v i c t i o n .  The  e n  b a n c  c o u r t  h e l d  t h a t  a s t i p u l a t i o n  t o  t h e  

a d m i s s i b i l i t y  o f  p o l y g r a p h  e v i d e n c e  o n l y  w a i v e s  a p a r t y ' s  e v i -  

d e n t i a r y  o b j e c t i o n s  a s  t o  a d m i s s i b i l i t y  a n d  d o e s  n o t  p r e c l u d e  

a t t a c k s  o n  t h e  r e l i a b i l i t y  o f  t h e  r e s u l t s .  I t  f u r t h e r  h e l d  t h a t  

a  p a r t y  i s  e n t i t l e d  t o  a l i m i t i n g  i n s t r u c t i o n  o n  r e q u e s t .  

H o w e v e r ,  t h e  e n  b a n c  c o u r t  h e l d  t h a t  P e t i t i o n e r ' s  r e q u e s t  "was 

n o t  p r o p e r "  a n d  t h e r e f o r e ,  t h e  t r i a l  j u d g e  was n o t  r e q u i r e d  t o  

f a s h i o n  a p r o p e r  i n s t r u c t i o n .  The  e n  banc  c o u r t  r e l i e d  s p e c i -  

f i c a l l y  o n  T a y l o r  v .  S t a t e ,  350 So.2d 1 3  ( F l a .  4 t h  DCA 1 9 7 7 )  and 

C a r r o n  v .  S t a t e ,  414  S o . 2 d  288  ( F l a .  2nd  DCA 1 9 8 2 )  , a f f l d  427 

S o . 2 d  1 9 2  ( F l a .  1 9 8 3 ) .  T h e n ,  t h e  e n  b a n c  c o u r t  c e r t i f i e d  t h e  

f o l l o w i n g ,  as a q u e s t i o n  o f  g r e a t  p u b l i c  i m p o r t a n c e :  



WHEN POLYGRAPH EVIDENCE IS ADMITTED BY STIPU- 
LATION, AND A PARTY REQUESTS A PROPER INSTRUC- 
TION ON THE SCIENTIFIC UNRELIABILITY OF 
POLYGRAPH RESULTS, IS IT REVERSIBLE ERROR FOR 
THE TRIAL COURT TO FAIL TO SO INSTRUCT THE 
JURY? 

This appeal follows . 



SUMMARY OF THE ARGUMENT 

P e t i t i o n e r  was e n t i t l e d  t o  a  l i m i t i n g  i n s t r u c t i o n  on t h e  

r e l i a b i l i t y  o f ,  and t h e  w e i g h t  t o  b e  g i v e n ,  p o l y g r a p h  r e s u l t s .  

P e t i t i o n e r ' s  r e q u e s t  was a  n a t u r a l  r e s p o n s e  t o  t h e  s t a t e ' s  

e f f o r t s  t o  b o l s t e r  t h e  r e l i a b i l i t y  o f  t h e  p o l y g r a p h .  M o r e o v e r ,  

t h e r e  i s  n o t h i n g  i n  t h e  s t i p u l a t i o n  which p r e c l u d e s  a  r i g h t  t o  

s e e k ,  and g e t ,  a  l i m i t i n g  i n s t r u c t i o n .  The e n t i t l e m e n t  t o  s u c h  

a n  i n s t r u c t i o n  is s u p p o r t e d  by t h e  we igh t  o f  a u t h o r i t y  from o t h e r  

j u r i s d i c t i o n s .  

C o n t r a r y  t o  t h e  s u g g e s t i o n  o f  t h e  e n  b a n c  c o u r t ,  P e t i -  

t i o n e r ' s  r e q u e s t e d  i n s t r u c t i o n  was p r o p e r  - i t  a d d r e s s e d  t h e  

r e l e v a n t  c o n c e r n s  and was p roposed  i n  a  f l e x i b l e  m a n n e r  t o  make 

e a s i e r  t h e  j u d g e ' s  t a s k .  The t r i a l  j udge  r e j e c t e d  any l i m i t i n g  

i n s t r u c t i o n  b e c a u s e  o f  f e a r  t h a t  it would b e  a n  i n d i r e c t  comment 

on  t h e  e v i d e n c e .  

F i n a l l y ,  t h i s  c a s e  i l l u s t r a t e s  t h e  many p i t f a l l s  o f  po ly-  

g r a p h  e v i d e n c e  i n  g e n e r a l  and c a l l s  f o r  t h i s  Cour t  t o  r e - e v a l u a t e  

t h e  a d m i s s i b i l i t y  o f  p o l y g r a p h  e v i d e n c e  i n  g e n e r a l .  T h i s  

r e - e v a l u a t i o n  is s u p p o r t e d  by:  t h e  p r a c t i c a l  c o n c e r n s  i n  managing 

t h e  a d m i s s i o n  o f  s u c h  e v i d e n c e ,  t h e  p o l i c y  i m p l i c a t i o n s  o f  

p e r m i t t i n g  s u c h  e v i d e n c e  i n  c r i m i n a l  t r i a l s  and t h e  r e c e n t  t r e n d  

i n  o t h e r  j u r i s d i c t i o n s .  



ARGUMENT 

W H E N  POLYGRAPH EVIDENCE I S  ADMITTED BY STIPU- 
LATION, AND A PARTY REQUESTS A PROPER INSTRUC- 
TION ON THE S C I E N T I F I C  UNRELIABILITY OF 
POLYGRAPH RESULTS, I T  I S  REVERSIBLE ERROR FOR 
THE TRIAL COURT TO FAIL TO S O  INSTRUCT THE J U R Y  

T h i s  case i n v o l v e s  o n e  o f  t h e  t h o r n y  p r o b l e m s  t h a t  c o m m o n l y  

a r i s e  i n  cases  w h e r e  s t i p u l a t e d  p o l y g r a p h  r e s u l t s  a re  a d m i t t e d  

i n t o  e v i d e n c e  a t  t r i a l .  S i m p l y  p u t ,  t h e  i s s u e  i n  t h i s  case  is 

the  e x t e n t  t o  w h i c h  s u c h  a s t i p u l a t i o n  r es t r ic t s  t h e  p a r t i e s  a t  

t r i a l .  T h i s  i s s u e ,  t h e n ,  c o n c e r n s  t h e  e x t e n t ,  i f  a n y ,  t h a t  a 

p a r t y  c a n  b o l s t e r ,  o r  a t t a c k ,  t h e  r e l i a b i l i t y  o f  s t i p u l a t e d  

p o l y g r a p h  r e s u l t s  a n d ,  t h e  r i g h t ,  i f  a n y ,  t o  a n  i n s t r u c t i o n  

r e g a r d i n g  t h e  e f f e c t  o f  s u c h  e v i d e n c e .  T h e  s e q u e n c e  o f  e v e n t s  i n  

t h i s  case, r e c e n t  p r e c e d e n t  f r o m  o t h e r  j u r i s d i c t i o n s  a n d  t h e  

p r o b l e m s  i n h e r e n t  i n  s t i p u l a t i o n s  a n d  p o l y g r a p h  e x a m i n a t i o n s  

r e q u i r e ,  a t  a m i n i m u m ,  t h a t  P e t i t i o n e r  was e n t i t l e d  t o  h i s  

p r o p e r l y  r e q u e s t e d  l i m i t i n g  i n s t r u c t i o n .  M o r e o v e r ,  t h e s e  same 

c o n s i d e r a t i o n s  c a l l  i n t o  q u e s t i o n  t h e  a d v i s a b i l i t y  o f  a d m i t t i n g  

p o l y g r a p h  e v i d e n c e  i n  a n y  case. 

A. ENTITLEMENT TO AN INSTRUCTION 

O r d i n a r i l y ,  t h i s  case would  b e  c o n t r o l l e d  b y  t w o  b a s i c  r u l e s  

r e g a r d i n g  i n s t r u c t i o n s  i n  c r i m i n a l  cases: o n e ,  i t  h a s  l o n g  b e e n  

t h e  l a w  i n  F l o r i d a  t h a t  t h e  t r i a l  j u d g e  i s  o b l i g a t e d  t o  g i v e  

i n s t r u c t i o n s  t o  t h e  j u r y  o n  t h e  l a w  a p p l i c a b l e  t o  t h e  f a c t s  

p r o v e n  a t  t r i a l .  A u s t i n  v .  S t a t e ,  40 So.2d  8 9 6 ,  8 9 7  ( F l a .  1 9 4 9 ) .  

See a l s o  Matter o f  U s e  b y  T r i a l  C o u r t s  o f  S t a n d a r d  J u r y  I n -  

s t r u c t i o n s ,  4 3 1  So .2d  5 9 4  ( F l a .  1 9 8 1 )  ( a p p r o v a l  o f  amendments  t o  



i n s t r u c t i o n s  d o e s  n o t  r e l i e v e  t h e  t r i a l  j u d g e  o f  h i s  r e s p o n s i -  

b i l i t y  t o  i n s t r u c t  t h e  j u r y  p r o p e r l y  i n  e a c h  c a s e )  ; Shannon v .  

S t a t e ,  4 6 3  S o . 2 d  5 8 9  ( F l a .  4 t h  DCA 1 9 8 5 )  ( i t  is t h e  d u t y  o f  t h e  

t r i a l  j u d g e  t o  g i v e  f u l l ,  c o h e r e n t  a n d  c o m p r e h e n s i b l e  i n s t r u c -  

t i o n s  o n  a p p l i c a b l e  p r i n c i p l e s  o f  l a w ) .  T h e r e  c a n  b e  n o  d o u b t  

t h a t  t h i s  i s s u e  was  p r o m i n e n t  a t  t r i a l  - t h e  s t a t e ' s  c a s e  was 

e n t i r e l y  c i r c u m s t a n t i a l  and  t h e  p o l y g r a p h  r e s u l t s  were t h e  o n l y  

d i r e c t  e v i d e n c e  o f  P e t  i t  i o n e r '  s g u i l t .  F u r t h e r m o r e ,  t h e r e  was 

t h e  c o n s p i c u o u s 1  t e s t i m o n y  o f  t h e  p o l y g r a p h  examine r  (R303-338) 

and l e n g t h y  a r g u m e n t s  by b o t h  c o u n s e l  (R585-86, 604-06,  6 2 7 - 2 8 ) .  

S e c o n d l y ,  t h e  e s t a b l i s h e d  r u l e  t h a t  a  c r i m i n a l  d e f e n d a n t  i s  

e n t i t l e d  t o  a n  i n s t r u c t i o n  o n  t h e  l aw  a p p l i c a b l e  t o  h i s  t h e o r y  o f  

d e f e n s e ,  see Pa lmes  v .  S t a t e ,  397 So.2d 648 ( F l a .  1 9 8 1 ) ;  J o h n s o n  

v .  S t a t e ,  484  So .2d  1 3 4 7  ( F l a .  4 t h  DCA 1 9 8 6 ) ,  is i m p l i c a t e d  as  

w e l l .  Here, P e t i t i o n e r ' s  d e f e n s e 2  was n e c e s s a r i l y  p remised  o n  

a n  a t t a c k  o f  t h e  i n c u l p a t o r y  p o l y g r a p h  r e s u l t s .  D e f e n s e  

c o u n s e l ' s  a rgument  is a t e s t a m e n t  t o  t h e  i m p o r t a n c e  o f  t h i s  i s s u e  

t o  t h e  d e f e n s e .  

Of c o u r s e ,  t h i s  i s s u e  is n o t  so e a s i l y  d i s p o s e d  - t h e r e  are  

o t h e r  c o n s i d e r a t  i o n s  which t h i s  C o u r t  mus t  weigh:  

1. A stipulation to admissibility is not a 
waiver of right to challenge reliability. 

I n  l a r g e  p a r t ,  t h e  p r o b l e m  i n  t h i s  c a s e  i s  t h e  a p p a r e n t  

a n o m a l y  o f  a  p a r t y  s t i p u l a t i n g  t o  t h e  a d m i s s i o n  o f  p o l y g r a p h  

r e s u l t s  o n  t h e  o n e  hand ,and  t h e n ,  o n  t h e  o t h e r  hand ,  c h a l l e n g i n g  

t h a t  s ame  e v i d e n c e  a t  t r i a l  b y  s e e k i n g  a l i m i t i n g  i n s t r u c t i o n .  

D e t e c t i v e  R i o s  was  t h e  s t a t e ' s  s e c o n d  w i t n e s s  a n d  was c a l l e d  
i m m e d i a t e l y  a f t e r  t h e  v i c t i m .  
P e t i t i o n e r  t o o k  t h e  s t a n d  a n d  w h o l l y  d e n i e d  any  invo lvemen t  i n  
t h e  a l l e g e d  t h e f t  (12527-557). 



T h i s  r a i s e s  c o n c e r n s  t h a t  c r i m i n a l  d e f e n d a n t s  c o u l d  " [ h a v e  t h e i r ]  

p r o v e r b i a l  c a k e  and e a t  i t ,  too . "  ( p . 3 ,  B r i e f  o f  Amicus C u r i a e ,  

F l o r i d a  P r o s e c u t i n g  A t t o r n e y s  A s s o c i a t i o n ,  f i l e d  w i t h  t h e  - e n  

bane c o u r t  b e l o w ) .  N o n e t h e l e s s ,  s u c h  a  v i ew i g n o r e s  t h e  f a c t s  o f  

t h i s  c a s e  and r e l e v a n t  F l o r i d a  law. 

I n i t i a l l y ,  much o f  t h e  t h e o r e t i c a l  a rgumen t s  r a i s e d  i n  t h i s  

c a u s e  is based  o n  t h e  n o t i o n  t h a t  it was P e t i t i o n e r  who u n f a i r l y  

b e t r a y e d  t h e  s t i p u l a t i o n .  I £  t r u e ,  t h i s  wou ld  h e l p  s u p p o r t  a  

f i n d i n g  t h a t  t h e r e  was a  w a i v e r  i n  f a c t .  However ,  t h e  un- 

m i s t a k a b l e  r e a l i t y  is  t h a t  i t  was  t h e  s t a t e ,  o v e r  P e t i t i o n e r ' s  

o b j e c t i o n  ( R 3 0 5 - O 6 ) ,  t h a t  s o u g h t  t o ,  and  d i d ,  g o  beyond  t h e  

s t i p u l a t i o n  i n  a n  a t t e m p t  t o  b o l s t e r  t h e  r e l i a b i l i t y  o f  t h e  

p o l y g r a p h  r e s u l t s .  T h u s ,  it was t h e  s t a t e  t h a t  e l i c i t e d  d i r e c t  

t e s t i m o n y  from t h e  p o l y g r a p h  e x a m i n e r  r e g a r d i n g :  t h e  t h e o r y  o f  

t h e  p o l y g r a p h ,  t h e  e x t e n s i v e  q u a l i f i c a t i o n s  o f  t h e  e x a m i n e r ,  t h e  

p o l y g r a m  ( t h e  c h a r t s  u s e d  by t h e  e x a m i n e r  t o  h e l p  f o r m  a n  

o p i n i o n ) ,  t h e  r e l i a b i l i t y  o f  p o l y g r a p h s  i n  g e n e r a l ,  a n d  i n  

compar i son  t o  o t h e r  f o r e n s i c  s c i e n c e s ,  a  s t e p  b y  s t e p  r e v i e w  o f  

t h e  l l s c i e n t i f i c "  p r o c e s s  u s e d  i n  t h i s  c a s e , a n d  t h e  p r o p e r  

c a l i b r a t i o n  and m a i n t e n a n c e  o f  t h e  p o l y g r a p h  m a c h i n e  ( R303-18 ) . 
I n  s h o r t ,  t h e  s t a t e  wan ted ,  and g o t ,  much more t h a n  t h e  f a c t  t h a t  

P e t i t i o n e r  f a i l e d  t h e  p o l y g r a p h .    his t a c t i c  was  s u c c e s s f u l l y  

e m p l o y e d  d e s p i t e  t h e  e f f o r t s  o f  d e f e n s e  c o u n s e l  - c o u n s e l  

p r e c i s e l y  and r e p e a t e d l y  o b j e c t e d  t o  t h e  s t a t e  g o i n g  b e y o n d  t h e  

s c o p e  o f  t h e  s t i p u l a t i o n  (R305-07) .  On t h e s e  f a c t s ,  i t  is h a r d  

t o  see how t h e  s t a t e  c a n  now b e  h e a r d  t o  c o m p l a i n  a b o u t  P e t i -  

t i o n e r ' s  n e c e s s a r y  r e s p o n s e  t o  l i m i t  t h e  e f f e c t  o f  t h i s  b a r r a g e  

o f  e x t r a n e o u s  e v i d e n c e  i n t r o d u c e d  b y  t h e  s t a t e .  T h u s ,  d e f e n s e  



c o u n s e l ' s  r e q u e s t  was  a  d e f e n s i v e ,  r e s p o n s i v e  a c t i o n  t o  t h e  

s t a t e ' s  e v i d e n c e  o f  r e l i a b i l i t y  o f  t h e  p o l y g r a p h .  The  e q u i t a b l e  

b a l a n c e  weighs  i n  f a v o r  o f  P e t i t i o n e r ,  n o t  t h e  s t a t e .  

B e s i d e s  t h i s  s e q u e n c e  o f  e v e n t s ,  F l o r i d a  l a w  s u p p o r t s  

P e t i t i o n e r ' s  e n t i t l e m e n t  t o  a n  i n s t r u c t i o n .  F i r s t ,  t h e r e  is no 

i n d i c a t i o n  t h a t  t h e  s t i p u l a t i o n  e x p r e s s l y  p r o h i b i t s  e i t h e r  p a r t y  

f r o m  s e e k i n g  a n  i n s t r u c t i o n .  T h a t  i s ,  a  s t r i c t  r e a d i n g  o f  t h e  

s t i p u l a t i o n  d o e s  n o t  p r e c l u d e  a n  a t t e m p t  t o  g e t  a  l i m i t i n g  

i n s t r u c t i o n . 3  A n a r r o w  r e a d i n g  o f  t h e  terms o f  a  s t i p u l a t i o n  

i n  t h i s  c o n t e x t  h a s  l o n g  b e e n  t h e  r u l e  i n  F l o r i d a ,  see e . g .  -- 

Moore v .  S t a t e ,  299 So.2d 119  ( F l a .  3 r d  DCA 1 9 7 4 )  ( d e f e n d a n t  was 

a l l o w e d  c r o s s - e x a m i n a t  i o n  o f  e x a m i n e r  r e g a r d i n g  r e l i a b i l i t y  o f  

t h e  p o l y g r a p h  mach ine ,  b u t  n o t  t h e  e x a m i n e r ' s  q u a l i f i c a t i o n s ,  b y  

t n e  e x p r e s s  terms o f  t h e  s t i p u l a t i o n ) ;  S t a t e  v .  Cunningham, 324 

S o .  2d 1 7 3  ( F l a .  3 r d  DCA 1 9 7 5 )  ( a d m i s s i o n s  made d u r i n g  p o l y g r a p h  

t e s t i n g  r e g a r d i n g  crimes o t h e r  t h a n  t h e  o n e  b e i n g  t e s t e d  f o r ,  a r e  

b e y o n d  t h e  s c o p e  o f  t h e  s t i p u l a t i o n )  ; S t a t e  v .  F u l l e r ,  387 So.2d 

1 0 4 0  ( F l a .  3 r d  DCA 1 9 8 0 )  (where  t h e  s t i p u l a t i o n  was t h a t  i f  t h e  

t e s t  r e s u l t s  were i n c o n c l u s i v e  t h e n  t h e  r e s u l t s  wou ld  b e  

i n a d m i s s i b l e ,  a n d  t h e  r e s u l t s  were i n  f a c t  i n c o n c l u s i v e ,  t h e  

s t a t e  is p r e c l u d e d  f r o m  i n t r o d u c i n g  p r e - t e s t  a d m i s s i o n s )  ; Brown 

v .  S t a t e ,  452  So .2d  1 2 2  ( F l a .  1st DCA 1 9 8 4 )  ( a  p r e - p r o s e c u t i o n  

s t i p u l a t i o n  is c o n s t r u e d  t o  waive  o b j e c t i o n  o n l y  t o  i n v e s t i g a t i v e  

u s e  a n d  d o e s  n o t  w a i v e  o b j e c t i o n  t o  u s e  a t  t r i a l ) ;  Anderson v .  

S t a t e ,  11 FLW 2509 ( F l a .  1st DCA 1 9 8 6 ,  o p i n i o n  i s s u e d  December 2 ,  

I n t e r e s t i n g l y ,  t h e  s t a t e  a t t o r n e y  i n t e r p r e t e d  t h e  o r a l  s t i p u -  
l a t  i o n  b r o a d l y  i n  o n e  s e n s e  - t h a t  i t  imp1 i c i t l y  c o n t e m p l a t e d  
a d m i s s i o n  o f  e x t r a n e o u s  e v i d e n c e  of r e l i a b i l i t y  ( R 3 0 6 a )  - b u t  
n a r r o w l y  i n  a n o t h e r  s e n s e  - t h a t  it p r o h i b i t s  an  i n s t r u c t i o n  on  
s u c h  e v i d e n c e  (R567-8) .  



1 9 8 6 )  ( w h e r e  s t i p u l a t i o n  d o e s  n o t  s p e c i f i c a l l y  l i m i t  p o l y g r a p h  

e v i d e n c e  t o  c r e d i b i l i t y ,  i t  w i l l  n o t  b e  so  c o n s t r u e d ) ,  and  

p l a i n l y  s u p p o r t s  p e t i t i o n e r ' s  p o s i t i o n .  

Second ly ,  t h e  Four th  D i s t r i c t  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  

" 4 t h  DCA"), c o r r e c t l y  a n a l y z e d  F l o r i d a  l a w  t o  t h e  e f f e c t  t h a t  a  

" s t i p u l a t i o n  wa ives  any e v i d e n t i a r y  o b j e c t  i o n  based  upon s c i e n t i -  

f i c  u n r e l i a b i l i t y  which would p r e c l u d e  a d m i s s i b i l i t y  b u t  it d o e s  

n o t  p r e c l u d e  c o u n s e l  f r o m  a d d u c i n g  e v i d e n c e  o f  s c i e n t i f i c  

u n r e l  i a b i l  i t y  and commenting t h e r e o n  d u r i n g  a rgument . "  Davis  v .  

S t a t e ,  11 FLW 2 2 3 8 ,  2238-39 ( F l a .  4 t h  DCA 1986 ,  o p i n i o n  i s s u e d  

October 22 ,  1 9 8 6 ) .  The 4 t h  DCA based i t s  c o n c l u s i o n  on  s p e c i f i c  

l a n g u a g e  from Delap  v .  S t a t e ,  440 So.2d 1242,  1247 ( F l a .  1 9 8 3 ) :  

The  u s e  o f  a  p o l y g r a p h  e x a m i n a t i o n  a s  e v i d e n c e  
is p r e m i s e d  o n  t h e  w a i v e r  by  b o t h  p a r t i e s  o f  
e v i d e n t i a r y  o b j e c t i o n s  a s  t o  l a c k  o f  s c i e n t i f i c  
r e l i a b i l i t y .  The  e v i d e n c e  f a i l s  t o  show t h a t  
t h e  p o l y g r a p h  e x a m i n a t i o n  h a s  g a i n e d  s u c h  
r e l i a b i l i t y  and  s c i e n t i f i c  r e c o g n i t i o n  i n  
F l o r i d a  a s  t o  w a r r a n t  i t s  a d m i s s i b i l i t y .  The 
F l o r i d a  r u l e  o f  i n a d m i s s i b i l i t y  r e f l e c t s  s t a t e  
j u d g m e n t  t h a t  p o l y g r a p h  e v i d e n c e  i s  too  
u n r e l  i a b l e  o r  too c a p a b l e  o f  m i s i n t e r p r e t a t  i o n  
t o  b e  a d m i t t e d  a t  t r i a l .  However ,  t h e  c o u r t  
d o e s  r e c o g n i z e  t h a t  t h e  p a r t i e s  may waive  t h e i r  
e v i d e n t i a r y  o b j e c t i o n .  ( e m p h a s i s  s u p p l i e d  by 
t h e  4 t h  D C A ) .  

11 FLW a t  2 2 3 9 .  T h i s  v i e w  is c o n s i s t e n t  w i t h  F l o r i d a ' s  h i s t o r -  

i c a l  d i s t r u s t  o f  p o l y g r a p h  e v i d e n c e ,  -- see Kaminski v .  S t a t e ,  63 

So .2d  339  ( F l a .  1 9 5 2 ) ,  and  s e n s i b l y  demarks t h e  c o n t o u r  o f  t h e  

s t i p u l a t i o n  a s  a  w a i v e r  o f  o b j e c t i o n  t o  t h e  v a l i d i t y  o f  t h e  

b a s i c ,  g e n e r a l  t h e o r y  o f  t h e  p o l y g r a p h .  S t a t e  v .  G r i e r ,  300  

S .E .2d  3 5 1 ,  359 ( N . C .  1 9 8 3 ) .  T h e r e f o r e ,  a  s t i p u l a t i o n  o n l y  

e l i m i n a t e s  t h e  n e c e s s i t y ,  o r  o p p o r t u n i t y ,  f o r  t h e  p a r t i e s  t o  



e s t a b l i s h  t h e  f o u n d a t  i o n  n e c e s s a r y  t o  s a t i s f y  t h e  t r i a l  j u d g e .  

S t a t e  v .  D e a n ,  3 0 7  N.W.2d 6 2 8 ,  6 3 7  ( W i s .  1 9 8 1 ) .  T h e  S u p r e m e  

C o u r t  o f  N o r t h  C a r o l i n a  p u t  it t h i s  way: 

The s t i p u l a t i o n  is,  t h e n ,  b a s e d  o n  p r i n c i p l e s  
o f  c o n s e n t  and w a i v e r  and d o e s  n o t  e v e n  p u r p o r t  
t o  d e a l  w i t h  t h e  d i f f i c u l t  q u e s t i o n s  r e s p e c t i n g  
t h e  r e l i a b i l i t y  o f  t h e  p o l y g r a p h  as  a n  a c c u r a t e  
means  t o  d e t e c t  d e c e p t i o n .  I t  s i m p l y  c a n n o t  
l o g i c a l l y  b e  a r g u e d  t h a t  a n y  f o u n d a t i o n  as  t o  
a c c u r a c y  is a c h i e v e d  by  s t i p u l a t i o n .  

S t a t e  v .  G r i e r ,  3 0 0  S .E .2d  a t  3 5 9 .  T h u s ,  a p a r t y  r e s e r v e s  a 

r i g h t  t o  c h a l l e n g e  a d v e r s e  p o l y g r a p h  e v i d e n c e  t h r o u g h  c ross -  

e x a m i n a t i o n ,  p r e s e n t a t i o n  o f  w i t n e s s e s  and  a l i m i t i n g  i n s t r u c t i o n  

u n l e s s  s p e c i f i c a l l y  w a i v e d .  D e l a p  v .  S t a t e ,  s u p r a ;  S t a t e  v .  

G r i e r ,  s u p r a ;  S t a t e  v .  Dean,  s u p r a .  

2 .  T h e  w e i g h t  o f  a u t h o r i t y  f r om o t h e r  j u r i s -  
d i c t i o n s  s u p p o r t s  p e t i t i o n e r .  

The u s e  o f  p o l y g r a p h s  a t  t r i a l  h a s  e n g e n d e r e d  a m u l t i t u d e  o f  

d e c i s i o n s  a n d  c o m m e n t a r i e s .  See S t a t e  v .  Dean,  307 N.W. 2d a t  

6 3 1  n . 2 .  The  m a j o r i t y  v i e w 4  w h o l l y  p r o h i b i t s  t h e  a d m i s s i o n  o f  

T h e  f o l l o w i n g  s t a t e s  b a r  a n y  p o l y g r a p h  e v i d e n c e :  P u l a k i s  v .  
S t a t e ,  4 7 6  P .2d  474  ( A l a s k a  1 9 7 0 ) ;  P e o p l e  v .  Ande r son ,  647 P.2d 
3 5 4  (Colo .  1 9 8 1 ) ;  S t a t e  v .  A n t o n e ,  6 1 5  P .2d  1 0 1 ( H a w .  1 9 8 0 ) ;  
P e o p l e  v .  B a y n e s ,  4 3 0  N . E .  2d 1 0 7 0  ( I l l .  1 9 8 1 ) ;  P e n n  v .  C o m -  
m o n w e a l t h ,  4 1 7 7 . ~ .  2d 258  ( K y .  1 9 6 7 ) ;  S t a t e  v .  C a t a n e s e ,  368 
So .2d  9 7 5  ( L a .  1 9 7 9 ) ;  S t a t e  v .  G a g n e , 3 4 3  A.2d 1 8 6  ( M e .  1 9 7 5 ) ;  
Akonom v .  S t a t e ,  394 A.2d 1 2 1 3  (Md.App. 1 9 7 8 ) ;  P e o p l e  v .  B a r b a r a ,  
2 5 5  N . W .  2 6  1 7 1  ( M i c h .  1 9 7 7 ) ;  S t a t e  v .  A n d e r s o n ,  379 N.W. 2d 70 
(Minn.  1 9 8 5 ) :  S t a t e  v .  B i d d l e .  599 S . W .  182  ( M o .  1 9 8 0 )  ( e n  b a n c ) :  
~ o r d a n  
6 1 6  P.  
( Neb. 
G r  i e r  , 
2d 2 5 5  

v .  s t a t e ,  365 So.2d 1198  (Miss. 1 9 7 8 )  ; Sta te  ;. ' ~ e a c h m a n ;  
2d 3 3 7  ( M o n t .  1 9 8 0 )  ; S t a t e  v .  S t e i n m a r k ,  239 N.W. 2d 495 
1 9 7 6 ) ;  S ta te  v .  F r e n c h ,  403  A.2d 424 ( N . H .  1 9 7 9 ) ;  S t a t e  v .  

3 0 0  S.E. 2d 3 5 1  ( N . C .  1 9 8 3 ) ;  S ta te  v .  Y o d s n u k i s ,  281  N.W. 
( N . D .  1 9 7 9 )  ( a d m i s s i b l e  o n l y  o n  m o t i o n  f o r  new t r i a l ) ;  

F u l t o n  v .  S t a t e ,  5 4 1  P .2d  8 7 1  (0k l a .C r .App .  1 9 7 5 ) ;  Commonwealth 
v .  B r o c k i n g t o n ,  4 5 5  A.2d 6 2 7  ( P a .  1 9 8 5 ) ;  R u t l e d g e  v .  S t .  P a u l  
F i r e  a n d  M a r i n e  I n s .  C o . ,  334 S . E .  2d 1 3 1  ( = ~ . ~ p p .  1 9 8 5 )  ;S ta te  
v .  M u e t z e ,  3 6 8  N.W. 2d 5 7 5  ( S . D .  1 9 8 5 ) ;  S t a t e  v .  Land,  6 8 1  S . W .  
2d 5 8 9  ( T e n n . C r . A p p .  1 9 8 4 ) ;  R o b i n s o n  v .  S t a t e ,  550  S.W. 2d 54 
( T e x . C r . A p p .  1 9 7 7 ) ;  Odum v .  Commonweal th ,  301  S .E .  2d 145  ( V a .  
1 9 8 3 ) ;  S t a t e  v .  F r a z i e r ,  2 5 2  S . E .  2d 39 (W.Va.  1 9 7 9 ) ;  S ta te  v .  
D e a n ,  3 0 7  N.W. 2d 6 2 8  ( W i s .  1 9 8 1 ) .  Rhode  I s l a n d  a d m i t s  s u c h  



p o l y g r a p h  e v i d e n c e ,  w h i l e  a  s i g n i f i c a n t  m i n o r i t y 5  a l lows  s u c h  

e v i d e n c e  o n  s t i p u l a t i o n .  O n l y  o n e  s t a t e  a d m i t s  s u c h  e v i d e n c e  

w i t h o u t  a s t i p u l a t i o n .  S e e  S t a t e  v .  D o r s e y ,  539  P .2d  2 0 4  ( N . M .  

1 9 7 5 ) .  B u t  see N.Mex.R.Evid.  7 0 7 ( 1 9 8 3 )  ( p u t t i n g  s i g n i f i c a n t  

r e s t r i c t i o n s  o n  s u c h  e v i d e n c e )  . T h e s e  r e s u l t s  mi r ror  t h e  

t r a d i t i o n a l  j u d i c i a l  s k e p t i c i s m  o f  t h e  p o l y g r a p h ,  p r e s e n t  s i n c e  

i t  was f i r s t  i n t r o d u c e d  i n  c o u r t s .  The  o n l y  e x c e p t i o n  t o  t h e  

g e n e r a l  p r o h i b i t i o n  i s  w h e r e  b o t h  p a r t i e s  h a v e  a g r e e d ,  b y  

s t i p u l a t i o n ,  t o  g a m b l e  o n  t h e  r e s u l t s .  C o u r t s  t y p i c a l l y  a p p r o v e  

t h i s  l i m i t e d  e x c e p t i o n  o n  t h e  b a s i s  o f  e i t h e r  w a i v e r  o r  e s t o p p e l  

a n d  t h e  f u l f i l l m e n t  o f  c o n d i t i o n s  c a l c u l a t e d  t o  e n h a n c e  t h e  

re1 i a b i l  i t y  o f  t h e  p o l y g r a p h  a n d  1 i m i t  t h e  p r e j u d i c i a l  e f f e c t  o f  

s u c h  e v i d e n c e .  - S e e  5 3  ALR 3d 1 0 0 5 ,  " A d m i s s i b i l i t y  o f  L i e  

Detector T e s t  T a k e n  Upon S t i p u l a t i o n  T h a t  T h e  R e s u l t  W i l l  b e  

A d m i s s i b l e  I n  E v i d e n c e . " 6  M o r e o v e r ,  t h e  commen ta to r s  u n i f o r m l y  

c o n c e d e  t h a t ,  i f  p o l y g r a p h  e v i d e n c e  is t o  b e  a d m i t t e d ,  t h e n  a  

e v i d e n c e  o n l y  a s  t o  mat te rs  o f  c r e d i b i l i t y ,  Powers  v .  C a r v a l h o ,  
281  A.2d 298 ( R . I .  1 9 7 1 ) ,  and  Oregon g e n e r a l l y  b a r s  s u c h  e v i d e n c e  
b u t  h a s  l e f t  o p e n  t h e  p o s s i b i l i t y  t h a t  s u c h  e v i d e n c e  i s  a d -  
m i s s i b l e  b y  s t i p u l a t i o n .  S t a t e  v .  Brown,  6 8 7  P .2d  7 5 1  ( O r e .  
1 9 8 4 ) .  
The  f o l l o w i n g  s t a t e s  a l l o w  p o l y g r a p h  e v i d e n c e  by  s t i p u l a t i o n :  
Wynn v .  S t a t e ,  423 So.2d 294 (Ala .Cr .App.  1 9 8 2 ) ;  S t a t e  v .  V a l d e z ,  
371  P.2d 894 ( A r i .  1 9 6 2 ) ;  S t a t e  v .  B u l l o c k ,  557 S.W. 2d 1 9 3  (Ark .  
1 9 7 7 ) ;  P e o p l e  v .  T r u j i l l o ,  1 3 6  C a l . R p t r .  6 7 2  (Ca l .App .  1 9 7 7 ) ;  
S t a t e  v .  ~ a i n ,  372 A.2d 1 4 4  (Conn. 1 9 7 6 ) ;  W i l l i a m s  v .  S t a t e ,  378 
A.2d 1 1 7  ( D e l .  1 9 7 7 ) :  Cod ie  v .  S t a t e .  313 So.2d 754 ( F l a .  1 9 7 5 ) :  
S t a t e  v . ~ h a m b e r s ,  2 3 9 ' s . ~ .  2d 324 ( ~ a :  1 9 7 7 ) ;  Owens v :  S t a t e ,  373 
N . E .  2d 9 1 3  ( 1 n d . A p p .  1 9 7 8 ) ;  S t a t e  v .  L o s e e ,  354  N.W.  2d 239  
(Iowa 1 9 8 4 ) :  S t a t e  v .  L a s s l e v ,  5 4 5  P .2d  3 8 3  ( K a n .  1 9 7 6 ) :  Com . . 
m o n w e a l t h  v .  V i t e l l o ,  3 8 1  N . E :  2d 5 8 2  (Mass. 1 9 7 8 ) ;  c o r b e t t v .  
S t a t e ,  5 8 4  P.2d 704 (Nev. 1 9 7 8 ) ;  S t a t e  v .  McDav i t t ,  2 9 7 ~ . 2 d  849 
( N . J .  1 9 7 2 )  ; S t a t e  v .  S o u e l ,  372 N.E .  2d 1318  ( O h i o  1 9 7 8 )  ; S t a t e  
v .  R e b e t e r a n o ,  6 8 1  P.2d 1265  ( U t a h  1 9 8 4 ) ;  S t a t e  v .  R o s s ,  497 P.2d 
1343  (Wash.App. 1 9 7 2 ) ;  C u l l i n  v .  S t a t e ,  565  P.2d 445 (Wyo. 1 9 7 7 ) .  
T h i s  g e n e r a l  s u r v e y  is  h e l p f u l  i n  a t h e o r e t i c a l  s e n s e  b u t  is n o t ,  
i n  t h e  o p i n i o n  o f  t h i s  w r i t e r ,  c o m p l e t e  a n d  a b r e a s t  o f  r e c e n t  
t r e n d s .  



1 i m i t  i n g  i n s t r u c t  i o n  i s  e s s e n t i a l .  Note, "The Emergence o f  t h e  

P o l y g r a p h  a t  T r i a l " ,  73 Col.L.Rev. 1 1 2 0 ,  1125-28 ( 1 9 7 3 ) ;  Reid and 

I n b a u ,  T r u t h  a n d  D e c e p t i o n ,  a t  3 3 1 ;  Note,  " P o l y g r a p h :  S h o r t  

C i r c u i t  t o  T r u t h ? " ,  29 U.Fla.L.Rev. 286 ,  304 ( 1 9 7 8 ) ;  F . Inbau ,  A .  

M o e n s s e n s  , L. V i t u l l o ,  S c i e n t i f i c  P o l i c e  I n v e s t i g a t i o n ,  a t  169 

( 1 9 7 2 ) .  

The impor t  o f  t h i s  body of law f o r  t h i s  C o u r t  is s i m p l e  - i f  

t h i s  C o u r t  o p t s  t o  c o n t i n u e  t o  a d m i t  s u c h  e v i d e n c e  ( s e e  s u b -  

s e c t i o n  C ,  i n f r a )  , t h e n  a t  a minimum a l i m i t i n g  i n s t r u c t i o n  must  

be g i v e n .  To h o l d  o t h e r w i s e  is t o  p u t  F l o r i d a  i n  a n  e x t r e m e  

m i n o r i t y 7  a n d  p e r m i t  d e m o n s t r a b l y  u n r e l i a b l e  e v i d e n c e  t o  

d e t e r m i n e  j u d i c i a l  o u t c o m e s  w i t h o u t  a n y  j u d i c i a l  g u i d a n c e .  

F a i r n e s s  and p o l i c y  demand a  more c a u t i o u s  a p p r o a c h .  

B .  PETITIONER PROPERLY REQUESTED A LIMITING 
INSTRUCTION 

A t  t r i a l ,  d e f e n s e  c o u n s e l  r e q u e s t e d  t h e  f o l l o w i n g  i n s t r u c -  

t i o n  : 

1) The p o l y g r a p h  t es t  is based  on  p s y c h o l o g i c a l  
t h e o r i e s  n o t  s u s c e p t i b l e  t o  r e a d i l y  a v a i l a b l e  
c l e a r  c u t  p r o o f .  Numerous  f a c t o r s  c a n  i n -  
f  l u e n c e  t h e  v a l i d i t y  of p o l y g r a p h  t e s t i n g ,  s u c h  
a s  t h e  s k i l l  o f  t h e  o p e r a t o r ,  t h e  e m o t i o n a l  
s t a t e  o f  t h e  p e r s o n  t e s t e d ,  t h e  f a l l i b i l i t y  o f  
t h e  m a c h i n e .  F a c t o r s  o t h e r  t h a n  c o n s c i o u s  
d e c e p t i o n  c a n  c a u s e  d e v i a n t  a u t o n o m i c  res- 
p o n s e s .  F r u s t r a t i o n ,  s u r p r i s e ,  p a i n ,  shame, 
a n d  e m b a r r a s s m e n t ,  a s  w e l l  a s  o t h e r  i d i o -  
s y n c r a c t i c  r e s p o n s e s  i n c a p a b l e  o f  b e i n g  
a n a l y z e d  c a n  c a u s e  au tonomic  r e s p o n s e s .  

2 )  The p o l y g r a p h  is n o t  a s u f f i c i e n t l y  r e l i a b l e  
o r  v a l i d  i n s t r u m e n t  t o  w a r r a n t  i t s  u s e  i n  
j u d i c i a l  p r o c e e d i n g s  u n l e s s  b o t h  s i d e s  a g r e e  t o  

7  T h i s  w r i t e r  h a s  f o u n d  o n l y  f o u r  o t h e r  s t a t e s  t h a t  allow s t i p u -  
l a t e d  p o l y g r a p h  e v i d e n c e  w i t h  n o  c o n d i t i o n s .  S e e  W i l l i a m s  v .  
S t a t e ,  s u p r a  ( D e l . ) ;  S t a t e  v .  Losee, s u p r a  ( I o w a ) ;  S t a t e  v .  
L a s s l e y ,  s u p r a  ( K a n . ) ;  C u l l i n  v .  S t a t e ,  s u p r a  (Wyo.).  T e c h n i c a l -  
l y ,  F l o r i d a  i s  p r e s e n t l y  i n  t h i s  m i n o r i t y ,  b u t  t h e  i s s u e  h a s  
n e v e r  been  r a i s e d  i n  t h i s  C o u r t .  



i t s  u s e ,  a n d  e v e n  t h e n ,  it is n o t  c o n c l u s i v e ,  
b u t  is  o n l y  1 p i e c e  o f  e v i d e n c e  e n t i t l e d  t o  
w h a t e v e r  w e i g h t  i t  is a s s i g n e d  by  t h e  f a c t  
f i n d e r s ,  you t h e  j u r y .  

3 )  A m e c h a n i c a l  d e v i s e  c a n n o t  s u b s t i t u t e  f o r  
t h e  t i m e - t e s t e d ,  t i m e - t r i e d  , and t i m e - h o n o r e d  
d i s c r e t i o n  o f  t h e  j u d g m e n t  o f  a  j u r y  a s  t o  
m a t t e r s  o f  c r e d i b i l i t y .  

C o u n s e l  f a s h i o n e d  t h i s  r e q u e s t  from a p p l i c a b l e  d e c i s i o n s  of  t h i s  

C o u r t . 8  ( R S 6 7 - 8 ) .  The s t a t e  a t t o r n e y  " s t r e n o u s l y "  o b j e c t e d  

and t h e  t r i a l  j udge  d e n i e d  t h e  r e q u e s t  on  t h e  b a s i s  t h a t  s u c h  a n  

i n s t r u c t i o n  "would be  a n  i n d i r e c t  comment on  t h e  e v i d e n c e  by t h e  

Cour t  which I c a n n o t  do" and t h a t  t h e  s t a n d a r d  i n s t r u c t i o n s  a n d  

c l o s i n g  argument  would s u f f i c e  (R569) .  

I n i t i a l l y ,  a  p a n e l  o f  t h e  4 t h  DCA r e v e r s e d  P e t i t i o n e r ' s  

c o n v i c t i o n  f o r  f a i l u r e  t o  g i v e  t h e  r e q u e s t e d  i n s t r u c t i o n .  The 

p a n e l  h e l d :  

A d v e r t i n g  t o  [ P e t i t i o n e r ' s ]  r e q u e s t e d  i n s t r u c -  
t i o n ,  w e  f i n d  it t o  b e  a r g u m e n t a t i v e ,  m i s -  
l e a d i n g ,  and  f a r  t oo  n e g a t i v e  and t h u s  d o  n o t  
f a u l t  t h e  t r i a l  j u d g e  f o r  n o t  g i v i n g  t h e  
i n s t r u c t i o n  a s  p r o p o s e d .  However ,  s i n c e  t h e  
d e f e n s e  r e q u e s t e d  an  i n s t r u c t i o n  on  t h e  s u b j e c t  
t h a t  w e  r e c o g n i z e  t o  b e  o f  s i n g u l a r  impor t ance  
i n  a  c a s e  o f  t h i s  n a t u r e , w e  b e l i e v e  t h e  t r i a l  
j u d g e  s h o u l d  h a v e  g i v e n  t h e  j u r y  p r o p e r  
i n s t r u c t i o n  t h e r e o n  so t h a t  t h e  j u r y  would have 
a n  u n d e r s t a n d i n g  o f  t h e  we igh t  t o  a f f o r d  s u c h  
e v i d e n c e .  

P .  3 -4 ,  o f  t h e  p a n e l  o p i n i o n .  S u b s e q u e n t l y ,  t h e  e n  banc  c o u r t  

a g r e e d  t h a t  n o r m a l l y  s u c h  e v i d e n c e  r e q u i r e s  an i n s t r u c t i o n  b u t  

r e v e r s e d  t h e  p a n e l  d e c i s i o n  b e c a u s e  " t h e  i n s t r u c t  i o n  r e q u e s t e d  

was n o t  p r o p e r t W l l  FLW a t  2240, on  a u t h o r i t y  o f  T a y l o r  v .  S t a t e ,  

350  So .2d  1 3  ( F l a .  4 t h  DCA 1977)  and Car ron  v .  S t a t e ,  414 So.2d 

P a r a g r a p h s  (1) and ( 2 )  were t a k e n  v e r b a t i m  from Farmer v .  C i t y  o f  
F o r t  L a u d e r d a l e ,  427 So.2d 1 8 7 ,  190 ( F l a .  1 9 8 3 ) ,  and ~ a r a g r a s  
( 3 )  was t a k e n  from Kaminski ,  63 So.2d a t  341. 



I 

2 8 8  ( F l a . 2 d  DCA 1 9 8 2 ) ,  a f f ' d  427 So.2d 1 9 2  ( F l a .  1 9 8 3 ) .  The  - e n  

bane o p i n i o n  m i s a p p r e h e n d s  t h e  e v e n t s  a t  t r i a l  a n d  a v o i d s  t h e  

c l e a r  l a n g u a g e  o f  t h e  i n s t r u c t i o n  and  t h e  p o l i c y  i m p l i c a t i o n s  o f  

i ts  h o l d i n g .  

T h e  a p p a r e n t  c o n c e r n  of t h e  4 t h  DCA, a n d  t h e  cases o n  w h i c h  

it re l ies ,  is t h a t  t r i a l  j u d g e s  s h o u l d  n o t  bear  t h e  b u r d e n  of 

f a s h i o n i n g  i n s t r u c t i o n s  o n  i s s u e s  of f i r s t  i m p r e s s i o n .  P e t i -  

t i o n e r  a g r e e s  w i t h  t h i s  g e n e r a l  c o n c e r n  a n d  s u b m i t s  t h a t  d e f e n s e  

c o u n s e l  f u l f i l l e d  h e r  o b l i g a t i o n s  i n  t h i s  r e g a r d .  F a c i n g  a n  

i s s u e  of f i r s t  i m p r e s s i o n  is as  t r y i n g  o n  t r i a l  c o u n s e l  a s  i t  is 

o n  t r i a l  j u d g e s .  Here, c o u n s e l  d i d  w h a t  s h e  c o u l d  - s h e  e s ta -  

b l i s h e d  t h e  n e e d  f o r  t h e  i n s t r u c t i o n  a n d  i n f o r m e d  t h e  c o u r t  of 

t h e  r e l e v a n t  l e g a l  p r i n c i p l e s .  See Bacon v .  S t a t e ,  346 So.2d  629  

( F l a .  2d  DCA 1 9 7 7 ) .  C o u n s e l  c a n n o t  be r e a s o n a b l y  e x p e c t e d  t o  

d i v i n e  t h e  p r e c i s e  c o n t o u r s  o f  t h i s  c o n t r o v e r s i a l  i s s u e  o f  f i r s t  

i m p r e s s i o n .  M o r e o v e r ,  d e f e n s e  c o u n s e l  was f l e x i b l e  i n  h e r  

p r o p o s a l  and  i n t e n t i o n a l l y  p u t  h e r  i n s t r u c t i o n  i n  t h r e e ,  d i s -  

t i n c t ,  s e v e r a b l e  p a r t s  a n d  e x p l i c i t l y  i n f o r m e d  t h e  c o u r t  s h e  

wou ld  accept a n y  o f  t h e  s u b s e c t i o n s  or a n y  m o d i f i c a t i o n s  t h e r e o f  

( R 5 6 7 - 6 8 ) .  T h u s ,  c o n t r a r y  t o  t h e  s u g g e s t i o n  o f  t h e  e n  b a n c  

o p i n i o n ,  c o u n s e l  was n o t  a t t e m p t i n g  a " g o t c h a "  p l o y  - s h e  

s i n c e r e l y  w a n t e d  a n  i n s t r u c t i o n  a n d  n o t  a w i n  o n  a p p e a l .  

T h e  e n  b a n c  o p i n i o n  a l s o  s u g g e s t s  t h a t  t h e  t r i a l  c o u r t  d i d  

n o t  d i s a g r e e  w i t h  t h e  l e g a l  p r i n c i p l e s  p r o p o s e d  by  P e t i t i o n e r ,  

b u t  r a t h e r ,  was o n l y  t r o u b l e d  b y  t h e  p a r t i c u l a r  l a n g u a g e  o f  

P e t i t i o n e r '  s r e q u e s t e d  i n s t r u c t  i o n .  T h a t  is ,  t h e  p l a i n  i m p l i -  

c a t i o n  is t h a t  t h e  t r i a l  j u d g e  was d i l i g e n t l y  t r y i n g  t o  f u l f i l l  

i t s  o b l i g a t i o n s  a n d  o n l y  rejected t h e  i n s t r u c t i o n  b e c a u s e  o f  i ts 



a r g u m e n t a t i v e  a n d  m i s l e a d i n g  n a t u r e .  The  r e c o r d  r e f l e c t s  t h e  

e x a c t  o p p o s i t e  o f  t h i s  s u g g e s t i o n  - t h e  t r i a l  j u d g e  r e j e c t e d  t h e  

i n s t r u c t i o n  s o l e l y  b e c a u s e  it d i d  n o t  want t o  i n d i r e c t l y  comment 

on  t h e  e v i d e n c e  (R568) .  The t r i a l  j u d g e ' s  i n t e n t  and approach  is 

u n m i s t a k a b l e  - t h e r e  s h o u l d  n e v e r  b e  a n  i n s t r u c t i o n  o n  p o l y g r a p h  

e v i d e n c e .  T h i s  s t a n c e  i s  p r e c i s e l y  what t h e  e n  banc  c o u r t ,  and 

t h e  w e i g h t  o f  a u t h o r i t y  f r o m  o t h e r  j u r i s d i c t i o n s  [ s e e  ( A ) ( 2 )  

i n f r a ] ,  h o l d  t o  b e  improper  - t h e  a d m i s s i o n  o f  p o l y g r a p h  e v i d e n c e  

s h o u l d  a l w a y s  r e s u l t  i n  a  l i m i t i n g  i n s t r u c t i o n  o n  t h e  r e q u e s t  o f  

c o u n s e l .  T h u s ,  t h e  t r i a l  j u d g e ' s  a c t i o n s  i n  t h i s  c a s e  n e e d  

c o r r e c t i o n ,  n o t  s y m p a t h e t i c  u n d e r s t a n d i n g .  

M o r e o v e r ,  P e t  it i o n e r  ' s r e q u e s t e d  i n s t r u c t i o n  a d d r e s s e s  t h e  

c o n c e r n s  i d e n t i f i e d  by t h e  e n  banc  c o u r t :  

t h e  j u r y  s h o u l d  b e  a p p r i s e d  o f  t h e  s t r e n g t h s  
a n d  w e a k n e s s e s  o f  s u c h  e v i d e n c e ,  w h a t  t h e  
r e s u l t s  a r e  c a l c u l a t e d  t o  d e t e r m i n e ,  and t h a t  
i t  is  f o r  t hem t o  d e t e r m i n e  w h a t  w e i g h t  a n d  
e f f e c t  s h o u l d  b e  a t t r i b u t e d  t o  s u c h  e v i -  
d e n c e .  9  

11 FLW a t  2239 .  A compar i son  o f  t h e s e  c o n c e r n s  and P e t i t i o n e r ' s  

i n s t r u c t  i o n ,  i n f r a ,  r e a d i l y  e v i d e n c e s  c lose  s i m i l a r i t y .  Both 

s e e k  t o  i n f o r m  t h e  j u r y  t h a t :  t h e r e  a r e  a  m u l t i t u d e  o f  f a c t o r s  

t h a t  c a u s e  a u t o n o m i c  r e s p o n s e s ;  a  p o l y g r a p h  o n l y  m e a s u r e s  

p h y s i c a l  r e s p o n s e s ;  a n d  t h a t  s u c h  e v i d e n c e  is o n l y  one  p i e c e  o f  

e v i d e n c e  and is n o t  c o n c l u s i v e  o f  t h e  j u r y ' s  t a s k .  P e t i t i o n e r  

r e a d i l y  c o n c e d e s  t h a t  t h e  t o n e  o f  t h e  r e q u e s t  is m i l d l y  argumen- 

t a t i v e ,  b u t  s u b m i t s  t h a t  t h i s  is o n l y  d u e  t o  t h e  i n h e r e n t  d e b a t e  

9  The  e n  b a n c  c o u r t  r e l i e d  h e a v i l y  on  S t a t e  v .  Va ldez ,  s u p r a ,  and 
S t a t e  v .  G r i g g s ,  656  P .2d  529 (Wash.App. 1 9 8 2 ) ,  a n d ,  i n  e f f e c t ,  
j o i n e d  t h e  c o u r t s  t h a t  h a v e  a d o p t e d  t h e  V a l d e z  a p p r o a c h .  The 
s t a t e d  c o n c e r n s  a r e  m e r e l y  a  r e s t a t e m e n t  o f  t h e  o f t - r e p e a t e d  
Va ldez  r e q u i r e m e n t s .  S e e  371  P.2d a t  900-01, 



t h a t  p o l y g r a p h s  e n g e n d e r .  None o f  t h e  s t a t e m e n t s  i n  t h e  

p r o p o s e d  i n s t r u c t i o n  are n o t  t r u e .  F u r t h e r m o r e ,  t h e  i n s t r u c t i o n  

t r a c k s  t h e  r e l e v a n t  c o n c e r n s  i d e n t i f i e d  i n  V a l d e z .  P a r t i c u l a r l y  

i n  l i g h t  of d e f e n s e  c o u n s e l ' s  o f f e r  t o  make t h e  s e p a r a t e  para- 

g r a p h s  s e v e r a b l e ,  it is h a r d  t o  f a t h o m  how c o u n s e l ' s  r e q u e s t  w a s  

o f f  t h e  m a r k .  

F i n a l l y ,  t h i s  C o u r t  s h o u l d  c o n s i d e r  t h e  p o l i c y  i m p l i c a t i o n s  

o f  h o l d i n g  t h a t  d e f e n s e  c o u n s e l ' s  e f f o r t s  were d e f i c i e n t  i n  t h i s  

c a s e .  By r e q u i r i n g  d e f e n s e  c o u n s e l  t o  s u b m i t  p r e c i s e l y  correct 

i n s t r u c t i o n s  o n  i s s u e s  o f  f i r s t  i m p r e s s i o n ,  t h i s  C o u r t  m a k e s  

c l e a r  t h a t  t h e  f i r s t  p a r t y  t o  v e n t u r e  i n t o  new areas o f  t h e  law 

h a s  l i t t l e , i f  a n y ,  l i k e l i h o o d  o f  s u c c e s s .  T h i s  a p p r o a c h  c a l l s  

f o r  a  c r y s t a l  b a l l  a n d  d i s c o u r a g e s  a d v a n c e s  i n  t h e  l a w .  More 

i m p o r t a n t l y ,  t h i s  a p p r o a c h  a n o m a l o u s l y  d e n i e s  re l ief  t o  t h e  v e r y  

p a r t y  t h a t  h a d  t h e  f o r e s i g h t  a n d  f o r t i t u d e  t o  r a i se  t h e  i s s u e .  

F a i r n e s s  a n d  l o g i c  r e q u i r e  more. 

C .  RECONSIDERATION OF THE ADMISSIBILITY OF 
POLYGRAPH EVIDENCE 

T h e r e  is a n o t h e r  b a s i s  f o r  r e v e r s a l  o f  P e t i t i o n e r ' s  con-  

v i c t i o n  w h i c h  t h i s  C o u r t  c a n ,  a n d  s h o u l d ,  c o n s i d e r  - p o l y g r a p h  

e v i d e n c e  s h o u l d  n o t  b e  a d m i s s i b l e  i n  F l o r i d a ,  s t i p u l a t i o n  or n o t .  

T h a t  is ,  P e t i t i o n e r  i n v i t e s  t h i s  c o u r t l o  t o  e m p l o y  t h e  a n a l o g o u s  

r e a s o n i n g  u s e d  i n  Bundy v .  S t a t e ,  4 7 1  So.2d 9  ( F l a .  1 9 8 5 )  (Bundy  

11) a n d  r e e x a m i n e  F l o r i d a ' s  r u l e  o f  l i m i t e d  a d m i s s i b i l i t y  b y  

s t i p u l a t i o n ,  see  C o d i e  v .  S t a t e ,  3 1 3  S o . 2 d  7 5 4  ( F l a .  1 9 7 5 ) ;  

J o h n s o n  v .  S t a t e ,  1 6 6  So .2d  798  ( F l a .  2nd DCA 1 9 6 4 ) ,  a n d  j o i n  t h e  

g r o w i n g  n u m b e r s  of j u r i s d i c t i o n s  t h a t  h a v e  r e c e n t l y  a d o p t e d  a - per 

lo T h i s  a r g u m e n t  was n o t  r a i s e d  a t  t r i a l  n o r  o n  appeal t o  t h e  4 t h  
DCA. 



se  r u l e  o f  i n a d m i s s i b i l i t y  o f  p o l y g r a p h  e v i d e n c e .  See  F u l t o n  v .  - 

S t a t e ,  5 4 1  P.2d 8 7 1  ( 0 k l a . C r . A ~ ~ .  1 9 7 5 ) ;  P e o p l e  v .  B a r b a r a ,  255 

N.W. 2d 1 7 1  (Mich.  1 9 7 7 ) ;  Akonom v .  S t a t e ,  394 A.2d 1213 (Md.App. 

1 9 7 8 ) ;  S t a t e  v .  F r a z i e r ,  252 S.E.  2d 39 (W.Va. 1 9 7 9 ) ;  S t a t e  v .  

B i d d l e ,  599  S.W. 2d 182 (Mo. 1980)  ( e n  b a n c ) ;  S t a t e  v .  Dean, 307 

N . W .  2d 628  ( W i s .  1 9 8 1 ) ;  P e o p l e  v .  Anderson,  637 P.2d 354 (Colo. 

1 9 8 1 )  ( e n  b a n c ) ;  S t a t e  v .  G r i e r ,  300 S.E.  2d 3 5 1  ( N . C .  1 9 8 3 ) ;  

Odum v .  Commonweal th ,  3 0 1  S.E. 2d 145 (Va. 1 9 8 3 ) ;  S t a t e  v.Land, 

6 8 1  S.W. 2d 589  (Tenn .Cr .App .  1 9 8 4 ) ;  R u t l e d g e  v .  S t .  P a u l  F i r e  

a n d  M a r i n e  I n s .  C o . ,  334  S.E.  2d 1 3 1  (S.C.App.  1 9 8 5 ) ;  Common- 

w e a l t h  v .  B r o c k i n g t o n ,  455 A.2d 627 ( P a .  1 9 8 5 ) .  

P r e l i m i n a r i l y ,  it is beyond d i s p u t e  t h a t  t h e  s t i p u l a t i o n  i n  

t h i s  c a s e  d o e s  n o t  c o n t r o l  t h i s  q u e s t i o n  o f  law.  M a s s a c h u s s e t t s  

Bonding and I n s .  C o .  v .  B r y a n t ,  ( F l a .  1st BCA 1 9 6 5 ) ,  

a f f t d  1 8 9  So.2d 614 ( F l a .  1 9 6 6 ) ;  C l a r k  v .  Munroe, 407 So.2d 1036 

( F l a .  1st BCA 1 9 8 1 ) .  A s  t h e  Uni ted  S t a t e s  Supreme Cour t  n o t e d ,  

" t h e  p r o p e r  a d m i n i s t r a t i o n  o f  t h e  c r i m i n a l  l a w  c a n n o t  b e  l e f t  

m e r e l y  t o  t h e  s t i p u l a t i o n  o f  t h e  p a r t i e s . "  Young v .  U n i t e d  

S t a t e s ,  315  U.S. 257, 259 ( 1 9 4 2 ) .  Accord S c h r i v e r  v .  Tucke r ,  42 

So.2d 7 0 7 ,  709  ( F l a .  1 9 4 9 ) ;  Akonom v .  S t a t e ,  394 A.2d a t  1216.  

T h i s  is e s p e c i a l l y  so i n  t h i s  c o n t e x t  f o r ,  t h i s  C o u r t  h a s  a n  

o b l i g a t i o n  t o  a v o i d  " t h e  s u b s t a n t i v e  h y p o c r i s y  and m i s c a r r i a g e  o f  

j u s t i c e  t h a t  r e s u l t s  when a n  i n n o c e n t  p e r s o n  is c o n v i c t e d  o f  a  

c r i m e . "  1 Wigmore,  E v i d e n c e  § 7 a ,  p .603-04  n . 3 5  ( T i l l e r s  r e v .  

1 9 8 3 ) .  S e e  a l s o  Akonom v .  S t a t e ,  394 A.2d a t  1216 n.3.  Thus,  it 

is  f o r  t h i s  C o u r t  t o  i n d e p e n d e n t l y  d e c i d e  t h i s  i m p o r t a n t  ques -  

t i o n .  C o n s i d e r a t i o n s  o f  p o l i c y  and  p r a c t i c e  m u s t  i n f o r m  t h a t  

d e c i s i o n .  



1. U n r e l i a b i l i t y  and  P r e j u d i c i a l  E f f e c t .  

P e t i t i o n e r  s u b m i t s  t h a t  t h e  n a t u r e  a n d  e f f e c t  of t h e  

p o l y g r a p h  is  t o  overwhelm t h e  f a c t  f i n d i n g  p r o c e s s  of a  t r i a l  by 

j u r y  and t h a t ,  a s  a  m a t t e r  of p u b l i c  p o l i c y ,  t h i s  C o u r t  c a n n o t  

t o l e r a t e  s u c h  a  p e r v e r s i o n  o f  o u r  j u d i c i a l  s y s t e m .  

J u d i c i a l  s k e p t i c i s m  of t h e  p o l y g r a p h  s u r f a c e d  i n  t h e  s e m i n a l  

c a s e  of F r y e  v .  Un i t ed  S t a t e s ,  293 F. 1013  ( D . C .  C i r .  1 9 2 3 ) .  T h i s  

C o u r t  f i r s t  r e c o g n i z e d  t h e  p r o b l e m s  i n h e r e n t  i n  p o l y g r a p h  

e x a m i n a t  i o n s  i n  K a m i n s k i  v .  S t a t e ,  s u p r a .  T h a t  f u n d a m e n t a l  

d i s t r u s t  h a s  n o t  wavered .  S e e  Farmer v .  C i t y  o f  F o r t  L a u d e r d a l e ,  

s u p r a ;  D e l a p  v .  S t a t e ,  s u p r a ;  Bundy v .  S t a t e ,  471 So.2d 9  ( F l a .  

1 9 8 5 ) .  T h i s  s k e p t i c i s m  is more t h a n  a  myopic  f e a r  - 

r e c u r r i n g  q u e s t i o n s  of v a l i d i t y  [ t h e  d e g r e e  t o  
w h i c h  a  t e s t  p r e d i c t s  o r  m e a s u r e s  a c c u r a t e l y  
t h a t  w h i c h  i t  is  s u p p o s e d  t o  p r e d i c t  o r  
measu re ]  and r e l i a b i l i t y  [ t h e  d e g r e e  t o  which a  
t e s t  c o n s i s t e n t l y  y i e l d s  t h e  s ame  r e s u l t s  
r e g a r d l e s s  o f  t h e  a c c u r a c y  o f  t h e  p r e d i c t i o n s ]  
of the p o l y g r a p h  a s  a n  i n s t r u m e n t  c a p a b l e  o f  
d e t e c t i n g  d e c e p t i o n  c r e a t e  a  number of i s s u e s .  

P e o p l e  v .  A n d e r s o n ,  6 3 7  P .2d  a t  3 5 8 .  These  i s s u e s  a r e  commonly 

r e c o g n i z e d  b y  t h e  c o u r t s ,  c o m m e n t a t o r s ,  a n d  s c i e n t i s t s  a n d  

i n c l u d e :  

- N o  v e r i f i c a t i o n  t h a t  t h e r e  i s  a  m e a s u r a b l e  r e l a t i o n s h i p  

be tween  c o n s c i o u s  d e c e p t i o n  and a  p e r s o n 1  s p h y s i o l o g i c a l  s t a t e .  

P e o p l e  v .  Ande r son ,  637 P.2d a t  358; P e o p l e  v .  B a r b a r a ,  255 N.W. 

2 d a t  1 8 7 .  S e e  a l s o  7 3  C o l . L . R e v .  a t  1121-24 ( 1 9 7 3 ) ;  29 U.Fla- 

.L .Rev .  a t  292-94; B. K le inmun tz ,  " T r i a l  by P o l y g r a p h :  A C o s t l y  

and D e s t r u c t i v e  Way of  D e t e c t i n g  ' T r u t h 1 " ,  T r i a l  ( S e p t .  1 9 8 5 )  

p . 3 4 ;  V.S. A l p h e r  a n d  R . L .  B l a n t o n ,  "The  A c c u r a c y  o f  L i e  De- 

t e c t i o n :  Why L i e  T e s t s  B a s e d  o n  t h e  P o l y g r a p h  S h o u l d  N o t  b e  



A d m i t t e d  I n t o  E v i d e n c e  Today1', 9  Law and Psychology Rev. 67-75; 

D.C. R a s k i n ,  "The Po lygraph  i n  1986: S c i e n t i f i c ,  P r o f e s s i o n a l  and 

L e g a l  I s s u e s  Sur round ing  A p p l i c a t i o n  and Acceptance  o f  Po lygraph  

E v i d e n c e " ,  1 9 8 6  U t a h  L.Rev. 2 9 ,  3 1 .  From 1 8 9 5 ,  when C e s a r e  

Lombroso  i n i t i a t e d  d e v e l o p m e n t  o f  t h e  l i e  d e t e c t o r  machine ,  t o  

t h e  more advanced modern machine o f  t o d a y ,  t h e  b a s i c  t h e o r y  h a s  

r e m a i n e d  u n c h a n g e d  - " t h a t  t h e r e  i s  a n  u n c o n t r o l l a b l e  phys io -  

l o g i c a l  r e a c t i o n  t o  l y i n g  t h a t  c a n  b e  m e a s u r e d  by m e c h a n i c a l  

i n s t r u m e n t s  a t t a c h e d  t o  t h e  body." 73 Col.Rev. a t  1121.  A t  l e a s t  

o n e  psycho physiologist^^ h a s  c h a r a c t e r i z e d  t h e  a s sumpt ion  " t h a t  

someone who becomes e m o t i o n a l l y  u p s e t  when a sked  a b o u t  t h e  f a c t s  

o f  a  c a s e  m u s t  b e  l y i n g "  a s  " a s  s i m p l i s t i c  a s  s i m p l e . "  K le in -  

m u n t z ,  a t  3 4 . 1 2  T h i s  f u n d a m e n t a l  c h a l l e n g e  t o  t h e  t h e o r e t i c a l  

b a s i s  f o r  t h e  p o l y g r a p h  h a s  been " l o n g s t a n d i n g "  and y e t ,  d e s p i t e  

many e f f o r t s  t o  s u b s t a n t i a t e  i t s  t e n e t s ,  i t  r e m a i n s  t r u e  t h a t  

t h e r e  is no d e m o n s t r a b l e  e v i d e n c e  l i n k i n g  l y i n g  and  e m o t i o n  o r  

e m o t i o n a l  c h a n g e  and p h y s i o l o g i c a l  r e s p o n s e .  P e o p l e  v .  B a r b a r a ,  

255 N.W. 2d a t  187-88. 

- T h e r e  i s  a  s i g n i f i c a n t  problem w i t h  t h e  q u a l i f i c a t i o n s  o f  

t h e  m a j o r i t y  o f  e x a m i n e r s .  P e o p l e  v .  B a r b a r a ,  255 N.W. 2d a t  

192 ;  S t a t e  v .  ~ i d d l e ,  599 S.W. 2d a t  189 ;  S t a t e  v .  Dean, 307 N.W. 

2d a t  632;  S t a t e  v .  Grier ,  300 S.E. 2d a t  355-56. o r i g i n a l l y ,  i n  

1964 ,  P r o f e s s o r  Inbau  opposed t h e  a d m i s s i o n  o f  p o l y g r a p h  e v i d e n c e  

b e c a u s e ,  i n  h i s  o p i n i o n ,  80% o f  t h e  examine r s  d i d  n o t  measure  up 

11 O t h e r  p s y c h o p h y s i o l o g i s t s  d e c r y  t h e  a t t e m p t  o f  p o l y g r a p h e r s  t o  
pose  a s  e x p e r t s  on p s y c h o l o g i c a l  p r o c e s s e s  s u c h  a s  d e c e p t i o n .  9  
Law and Psychology Rev. a t  74.  

l2  K l e i n m u n t z  a l s o  p e r s u a s i v e l y  n o t e s  t h a t  t h e r e  is no r e a s o n  t o  
assume t h a t  humans e m i t  a  p a t t e r n  o f  p h y s i o l o g i c a l  t r a c e s  o n l y  
when l y i n g  and  d o  n o t  e m i t  them when t h e y  t e l l  t h e  t r u t h .  T r i a l  
a t  34.  



t o  t h e  n e c e s s a r y  s t a n d a r d s .  P e o p l e  v .  B a r b a r a ,  255  N.W. 2d a t  

1 9 2 .  N o w ,  R e i d  a n d  I n b a u  f a v o r  a d m i s s i o n  o f  p o l y g r a p h  e v i d e n c e  

b u t  s t i l l  n o t e ,  "Many p e r s o n s  f u n c t i o n i n g  as P o l y g r a p h  e x a m i n e r s  

d o  n o t  p o s s e s s  [ t h e  n e c e s s a r y ]  b a s i c  q u a l i f i c a t i o n s  ." Reid  and 

I n b a u ,  T r u t h  a n d  D e c e p t i o n ,  ( 2 d . e d .  1 9 7 7 )  p . 3 0 4 .  T h e  b a s i c  

q u a l i f i c a t i o n s  s u g g e s t e d  by Re id  and  I n b a u  are :  a good p r a c t i c a l  

u n d e r s t a n d i n g  o f  human n a t u r e ,  s u i t a b l e  p e r s o n a l i t y  t r a i t s ,  and  a 

r i g o r o u s ,  i n t e n s i v e  t r a i n i n g  p e r i o d ,  o n  t h e  t h e o r y  and p r a c t i c e  

o f  t h e  p o l y g r a p h ,  f o r  a t  l e a s t  s i x  m o n t h s .  - ~ d .  a t  3 0 4 - 0 5 . 1 3  

T h e s e  a r e  n e c e s s a r y  t o  b e  a b l e  t o  p e r f o r m  s e v e r a l  c o m p l e x  

f u n c t i o n s :  r e a d i n g  t h e  i n s t r u m e n t ,  f o r m a t i o n  a n d  d e l i v e r y  o f  

q u e s t  i o n s ,  d e t e c t  i o n  o f  o u t w a r d l y  i n c r i m i n a t i n g  s i g n s ,  a n d  

r e s p o n d i n g  t o  an  u n c o o p e r a t i v e  s u b j e c t .  29 U.Fla.Rev.  a t  299-303. 

U n d o u b t e d l y ,  t h e  i n f l u e n c e  o f  t h e  e x a m i n e r  is c r i t i c a l  t o  t h e  

p r o p e r  f u n c t i o n i n g  o f  t h e  mach ine .  P e o p l e  v .  B a r b a r a ,  255 N.W. 2d 

a t  1 9 2 ;  S t a t e  v .  B i d d l e ,  599 S . W .  2d a t  1 8 9 ;  S t a t e  v .  Dean,  307 

N.W. 2d a t  6 3 2 ;  S t a t e  v .  G r i e r ,  3 0 0  S . E .  2d  a t  355-56. None- 

t h e l e s s ,  w h i l e  t h e r e  is a c r i t i c a l  n e e d  t o  u p g r a d e  e x a m i n e r  

t r a i n i n g  and  q u a l i f i c a t i o n s ,  p r o s p e c t s  f o r  t h a t  o c c u r r i n g  are dim 

S e c t i o n  4 9 3 . 5 6 6 ,  F l o r i d a  S t a t u e s  ( 1 9 8 6 )  , r e q u i r e s  t h a t  a n  
a p p l i c a n t :  b e  a t  l e a s t  2 1  y e a r s  o f  a g e ,  a U n i t e d  S ta tes  c i t i z e n ,  
o f  good moral c h a r a c t e r ,  s u c c e s s f u l l y  c o m p l e t e  2  y e a r s  of  j u n i o r  
c o l l e g e  ( w h i c h  c a n  b e  w a i v e d  whe re  t h e  a p p l i c a n t  h a s  2  y e a r s  o f  
e x p e r i e n c e  as  a n  i n v e s t i g a t o r  o r  d e t e c t i v e ) ,  c o m p l e t i o n  o f  a 6  
week  t r a i n i n g  c o u r s e  a t  a n  a p p r o v e d  s c h o o l ,  c o m p l e t i o n  o f  a 1 
y e a r  i n t e r n s h i p  u n d e r  a l i c e n s e d  e x a m i n e r ,  a n d  h a s  p a s s e d  a n  
e x a m i n a t i o n  p r o m u l g a t e d  b y  t h e  D e p a r t m e n t  o f  S t a t e .  H o w e v e r ,  
e x a m i n e r s  e m p l o y e d  b y  a " m u n i c i p a l ,  c o u n t y ,  s t a t e ,  o r  f e d e r a l  
a g e n c y "  a r e  e x e m p t  f r o m  t h e s e  q u a l i f i c a t i o n s  i n  t h e  p e r f o r m a n c e  
o f  t h e i r  o f f i c i a l  d u t i e s .  S493.562,  F l a . S t a t .  ( 1 9 8 6 ) .  



- too o f  t e n  p o l y g r a p h e r s  m i s t a k e n l y  ( a n d  d e f e n s i v e l y )  i n t e r p r e t  

t h e s e  v a l i d  c r i t i c i s m s  a s  a n  a t t a c k  o n  t h e  p o l y g r a p h  t e c h -  

n ique .14  R a s k i n ,  1986 Utah L.Rev. a t  69 .  

- There  a r e  s i g n i f i c a n t  q u e s t i o n s  r e g a r d i n g  t h e  f a l l i b i l i t y  

o f  t h e  p o l y g r a p h  i n s t r u m e n t .  P e o p l e  v .  B a r b a r a ,  255 N.W. 2d a t  

1 9 0 ;  Akonom v .  S t a t e ,  394 A.2d 1213 ,  1218 (Md.App. 1 9 7 8 ) ;  S t a t e  

v .  B i d d l e ,  599 S.W. 2d a t  190 .  Some s t u d i e s  done  y i e l d  a c c u r a c y  

r a t e s  f r o m  7 5 %  t o  9 9 % ,  S e e  29 U . F l a . L . R e v .  a t  290 [ c i t i n g  - 

f i g u r e s  f r o m  S t a t e  v .  S t a n i s l a w s k i ,  216 N.W. 2d 8 ,  12  n.12 ( W i s .  

1 9 7 4 1 ;  R a s k i n ,  1 9 8 6  U t a h  L.Rev. a t  55-59 (77%-92% c o n f i d e n c e  i n  

d e c e p t i v e  o u t c o m e s  and  91%-97% c o n f i d e n c e  i n  t r u t h f u l  o u t -  

c o m e s l 5 ) ,  w h i l e  o t h e r  s t u d i e s  s u g g e s t  lower r a t e s .  S e e  Kle in -  

m u n t z ,  T r i a l  a t  36-7 ( c i t i n g  f i g u r e s  f r o m  a t  7  s t u d i e s  w i t h  

r a n g e s  f r o m  5 0 %  t o  7 0 %  a c c u r a c y ) .  M o r e o v e r ,  s t u d i e s  d o n e  by 

p r o p o n e n t s  o f  t h e  p o l y g r a p h  a r e  t y p i c a l l y  s u b j e c t  t o  a  b a s i c  f l a w  

- t h e  f i g u r e s  a r e  s u p p l i e d  by  p o l y g r a p h e r s  a n d  u s u a l l y  l a c k  

v e r i f i c a t i o n  by  r e l e v a n t  s c i e n t i f i c  d i s c i p l i n e s .  Aknonom v .  

S t a t e ,  394 A.2d a t  1218;  S t a t e  v .  F r a z i e r ,  252 S.E. 2d 39 ,  44 n.4 

l 4  A p p a r e n t l y ,  t h e  F l o r i d a  l e g i s l a t u r e  r e c o g n i z e s  t h e s e  se r ious  
problems - i n  1986 t h e  l e g i s l a t u r e  added  r e q u i r e m e n t s  t h a t :  t h e  
a p p l i c a n t  p a s s  an  e x a m i n a t i o n  b e f o r e  b e i n g  l i c e n s e d ,  d e t e c t i o n  o f  
d e c e p t i o n  s c h o o l s  be  l i c e n s e d ,  l i c e n s e e s  must  n o t i f y  t h e  D e p a r t -  
m e n t  o f  S t a t e  when chang ing  t h e i r  l o c a t i o n  o f  b u s i n e s s ,  p r o h i b i t  
a s s i g n m e n t  o f  l i c e n s e s ,  a l l  r e c o r d s  o f  any  e x a m i n a t i o n  g i v e n  be 
k e p t  f o r  a  p e r i o d  o f  2  y e a r s ,  r e q u i r e  t h e  Department  o f  S t a t e  t o  
e s t a b l i s h  s t a n d a r d s  f o r  d e t e c t i o n  o f  d e c e p t i o n  e x a m i n a t i o n s ,  and  
i n c r e a s e  t h e  p e n a l t y  f o r  v i o l a t i n g  t h i s  s e c t i o n  by i n c l u d i n g  a  5  
y e a r  s u s p e n s i o n  o f  l i c e n s e .  T h i s  i s  a  s u b s t a n t i a l  r e v i s i o n  o f  
p r i o r  l a w .  Compare S 4 9 3 . 5 6 1  e t  s e q ,  F l a . S t a t .  ( 1 9 8 5 ) .  These  
r e v i s i o n s  d o  n o t  i m p l y  a p p r o v a l  o f  p o l y g r a p h  e v i d e n c e  i n  t h e  
c o u r t s  - t h e  1 9 8 6  l e g i s l a t u r e  a d h e r e d  t o  i t s  j u d g m e n t  t h a t  
p o l y g r a p h  e v i d e n c e  is i n a d m i s s i b l e  - i n  any j u d i c i a l  p r o c e e d i n g ,  by 

1 
l e a v i n g  i n t a c t  S493.577 ( 1 9 8 5 ) .  

F e w  s t u d i e s  make a  d i s t i n c t i o n  b e t w e e n  d e c e p t i v e  outcomes and 
t r u t h f u l  outcomes, and t h i s  is a  f u n d a m e n t a l  f l a w .  R a s k i n ,  1 9 8 6  
Utah .L.  Rev. a t  55-57. 



(W.Va. 1 9 7 9 ) .  S e e  a l s o  Kle inmun tz ,  T r i a l  a t  35 ( t y p i c a l  p roblem 

w i t h  s t u d i e s  is o n l y  c i t i n g  " c o r r e c t  g u i l t y  d e t e c t i o n s "  and  

f a i l i n g  t o  i n c l u d e  " i n c o r r e c t  g u i l t y  d e t e c t i o n s N a n d  " i n n o c e n t  

d e t e c t  i o n s "  ) . 
- F a c t o r s  o t h e r  t h a n  c o n s c i o u s  d e c e p t i o n  c a n  c a u s e  d e v i a n t  

a u t o n o m i c  r e s p o n s e s .  F a r m e r  v .  C i t y  of F o r t  L a u d e r d a l e , 4 2 7  

So .2d  a t  1 9 1 .  S e e  a l s o  P e o p l e  v .  B a r b a r a ,  255 N.W. 2d a t  192 ;  

P e o p l e  v .  Anderson ,  637 P.2d a t  359; S t a t e  v .  B i d d l e ,  599 S.W. 2d 

a t  190 .  Reid  and Inbau  n o t e  t h e s e  f a c t o r s :  l a c k  o f  c o n c e r n  a b o u t  

d e t e c t i o n ,  e x t r e m e  e m o t i o n a l  t e n s i o n ,  o v e r a n x i e t y ,  a n g e r ,  

i nvo lvemen t  i n  o t h e r  s i m i l a r  a c t s  o r  o f f e n s e s ,  c o n c e r n  of n e g l e c t  

of d u t y ,  p h y s i c a l  d i s c o m f o r t ,  e x c e s s i v e  i n t e r r o g a t i o n  p r i o r  t o  

t e s t ,  e x c e s s i v e  number  of t e s t  q u e s t i o n s ,  a d r e n a l  e x h a u s t i o n ,  

r a t i o n a l i z a t i o n  and s e l f  d e c e i t ,  i n a d e q u a t e  q u e s t  i o n  p h r a s e o l o g y ,  

and p h y s i o l o g i c a l  and m e n t a l  abnormal  it ies . Reid and I n b a u ,  T r u t h  

and D e c e p t i o n ,  a t  215-250. Ano the r  i n f l u e n c e  i n v o l v e s  s i t u a t i o n s  

w h e r e  a n  i n c a r c e r a t e d  d e f e n d a n t  c o n s e n t s  t o ,  a n d  t a k e s ,  a  

p o l y g r a p h  - t h e  c o n d i t i o n s  under  which c o n s e n t  is g i v e n ,  a n d  t h e  

t e s t  t a k e n ,  c a n  be a  f a c t o r  i n  p r o d u c i n g  r e s u l t s  u n f a v o r a b l e  t o  

t h e  d e f e n d a n t .  P e o p l e  v .  B a r b a r a ,  255 N.W. 2d a t  196 n.41.  And, 

most i m p ~ r t a n t l y ~ r e c e n t  r e s e a r c h  i n d i c a t e s  t h a t  t h e  u s e  o f  

p h y s i c a l  " c o u n t e r  m e a s u r e s "  ( i e .  b i t i n g  o n e ' s  t o n g u e  a n d / o r  

p r e s s i n g  o n e ' s  t o e s )  c a n  g r e a t l y  a f f e c t  t h e  p o l y g r a p h  r e s u l t s .  

R a s k i n ,  1986 Utah.L.Rev. a t  50-52. 

T h i s  C o u r t  h a s  d e a l t  w i t h  a  s i m i l a r  p roblem i n  Bundy I1 - 

w h e t h e r  h y p n o t i c a l l y  r e f  r e s h e d  t e s t i m o n y  is r e l i a b l e  and s h o u l d  

e v e r  b e  a d m i t t e d  a t  t r i a l .  T h i s  C o u r t  r e a f f i r m e d  t h e  v a l i d i t y  

o f  t h e  F r y e  s t a n d a r d ,  4 7 1  So .2d  a t  1 8 ,  a n d ,  more i m p o r t a n t l y ,  



r e c o g n i z e d  t h e  i n e f f e c t i v e n e s s  o f  " s a f e g u a r d s "  t o  i n s u r e  r e l i a b i -  

l i t y .  - I d .  ~ i k e w i s e ,  p o l y g r a p h s  a re  d e m o n s t r a b l y  u n r e l i a b l e ,  - i d . ,  

and a  compromise a p p r o a c h  w i l l  n o t  a l t e r  t h a t  b a s i c  weakness .  A s  

t h e  ~ l l i n o i s  supreme c o u r t  n o t e d :  

[ I ]  t is i n c o n s i s t e n t  f o r  a  c o u r t  t o  a f f i r m  t h e  
u n r e l i a b i l i t y  o f  l i e - d e t e c t o r  tests a n d  a t  t h e  
same t i m e  a d m i t  i n t o  e v i d e n c e  t h e  r e s u l t s  o f  a  
s t i p u l a t e d  t e s t .  I f  s u c h  t e s t s  a r e  a s  un- 
p r e d i c t a b l e  and m i s l e a d i n g  a s  t h e  c o u r t s  a r e  so 
c e r t a i n  t h e y  a r e ,  t h e n  t h e i r  r e l i a b i l i t y  a n d  
u s e f u l n e s s  t o  t h e  c o u r t  a n d  j u r y  upon  t h e  
u l t i m a t e  q u e s t i o n  o f  g u i l t  or i n n o c e n c e  r e m a i n s  
t h e  s a m e ,  r e g a r d l e s s  i f  t h e y  a r e  a d m i t t e d  by 
s t i p u l a t i o n  o r  n o t .  

P e o p l e  v .  Z a z e t t a ,  189 N . E .  2d 260 ,  269 ( I l l .  1 9 6 3 ) .  

M o r e o v e r ,  a n o t h e r  f e a t u r e  o f  p o l y g r a p h s  p e r v e r t s  c r i m i n a l  

t r i a l s  - t h e i r  n o t - s o - s u b t l e  p r e j u d i c i a l  e f f e c t  f a r  o u t w e i g h s  i ts  

p r o b a t i v e  v a l u e .  S e e  S 9 0 . 4 0 3 ,  F l a . S t a t .  ( 1 9 8 5 ) .  T h i s  p rob lem 

stems f r o m  i t s  p u r p o r t e d  a b i l i t y  t o  d i v i n e  " t h e  t r u t h . "  F o r  

c e n t u r i e s ,  man h a s  s o u g h t  a n  e a s y  and s u r e  way o f  d e t e r m i n i n g  t h e  

t r u t h  - f r o m  t h e  m y t h i c a l  l a n t e r n  o f  D iogenes  and t h e  a n c i e n t  

o r a c l e  o f  D e l p h i  t o  t h e  modern j u r y  t r i a l .  Though t h e  q u a r r y  h a s  

b e e n  e l u s i v e ,  e n t h u s i a s m  f o r  t h e  h u n t  i s  u n d i m i n i s h e d .  I t  is 

t h i s  l o n g  s o u g h t  ( a n d  n e v e r  o b t a i n e d )  g o a l  t h a t  t h e  p o l y g r a p h  

p u r p o r t s  t o  a t t a i n .  S e e  u n i t e d  S t a t e s  v .  A l e x a n d e r ,  526 F.2d 

1 6 1 ,  1 6 9  ( 8 t h  C i r .  1 9 7 5 )  ( p o l y g r a p h  e v i d e n c e  c u t s  t o  t h e  v e r y  

h e a r t  o f  t h e  j u r y  s y s t e m  - it b e a r s  o n  t h e  s o l e  i s s u e  r e s e r v e d  

f o r  t h e  j u r y  - is t h e  d e f e n d a n t  i n n o c e n t  o r  g u i l t y ? ) .  

B e s i d e s  s e e k i n g  a  l o f t y  g o a l ,  t h e  p o l y g r a p h  h a s  a n o t h e r  

w e i g h t y  c r e d e n t i a l  t o  s w a y  j u r o r s  - t h e  g u i s e  o f  s c i e n t i f i c  

i n f a l l i b i l i t y .  One c a n n o t  g a i n s a y  t h e  e s t a b l i s h e d  r e c o g n i t i o n  

t h a t  j u r o r s  a r e  o v e r a w e d  b y  t h e  p r e s e n t a t i o n  o f  " s c i e n t i f i c "  



e v i d e n c e  f r o m  a m a c h i n e  b y  e x p e r t s .  - S e e  C . A .  M e n a r d ,  " T h e  

P o l y g r a p h :  A C r i t i c a l  A p p r a i s a l , "  5 0  F1a.B.J. 1 4 7 ,  1 5 0  (March ,  

1 9 7 6 )  ( p e o p l e  a c c o r d  " a n  almost r e l i g i o u s  a u t h o r i t y "  t o  t h e  

p o l y g r a p h  i n s t r u m e n t )  . A s  i n  t h i s  c a s e ,  t h i s  e v i d e n c e  t y p i c a l l y  

comes i n  w i t h  a l l  t h e  s c i e n t i f i c  t r a p p i n g s :  a n  e x t e n s i v e  r ec i -  

t a t i o n  o f  p r o f e s s i o n a l  q u a l i f i c a t i o n s  o f  t h e  e x a m i n e r ,  a d i s -  

c o u r s e  o n  t h e  r e l i a b i l i t y  o f  t h i s  ( p s e u d o )  f o r e n s i c  s c i e n c e ,  

t e s t i m o n y  r e g a r d i n g  t h e  m e t i c u l o u s  c a l i b r a t i o n  and m a i n t e n a n c e  o f  

t h e  m a c h i n e ,  a n d  p r e s e n t a t i o n  o f  t h e  p o l y g r a m ,  i t s e l f ,  t o  

b u t t r e s s  t h e  e x a m i n e r ' s  o p i n i o n  (R303-18) .  These  are i m p r e s s i v e  

c r e d e n t i a l s  f o r  a n y  j u r y  t o  w e i g h .  - S e e ,  u n i t e d  S t a t e s  v .  

A l e x a n d e r ,  526 F.2d a t  168 .  

Of c o u r s e ,  t h e  e f f e c t  o f  s u c h  e v i d e n c e  i n  a forum t h a t  is 

i n s t i t u t i o n a l l y  d e s i g n e d  t o  u n c o v e r  " t h e  t r u t h "  c a n n o t  b e  

u n d e r s t a t e d . 1 6  I n d e e d ,  t h i s  C o u r t  h a s  r e p e a t e d l y  acknowledged 

t h i s  e f f e c t .  From t h e  w a r n i n g  i n  Kaminski  t o  a v o i d  " t h e  s u b s t i -  

t u t i o n  o f  a  m e c h a n i c a l  d e v i c e  ... f o r  t h e  t i m e - t e s t e d ,  time- 

t r i e d  and t ime-honored  d i s c r e t i o n  o f  t h e  judgment  o f  a j u r y  as t o  

matters o f  c r e d i b i l i t y , "  6 3  So.2d a t  341 ,  t o  t h e  r e a f f i r m a t i o n  i n  

D e l a p ,  t h a t  s u c h  e v i d e n c e  is " t o o  c a p a b l e  o f  m i s i n t e r p r e t a t i o n  t o  

b e  a d m i t t e d  a t  t r i a l , "  440  S o . 2 d  a t  1 2 4 7 ,  t h i s  C o u r t  h a s  e x -  

h i b i t e d  a c o n s i s t e n t  w a r i n e s s  o f  t h e  e f f e c t  o f  s u c h  e v i d e n c e .  

T h i s  C o u r t ' s  v i e w  is b e s t  summed up  i n  t h e  o E t - r e p e a t e d  p h r a s e  i n  

Farmer  t h a t  " t h e  p o l y g r a p h  h a s  a t t a i n e d  a n  almost m y t h i c a l  a u r a . "  

4 2 7  S o .  2d a t  191 .  Aga in ,  F l o r i d a  is n o t  a l o n e  i n  t h i s  judgment .  

1 6  The  L o u i s i a n a  S u p r e m e  C o u r t  d r a m a t i c a l l y  makes t h e  p o i n t  - it 
b a r s  p o l y g r a p h  e v i d e n c e  b e c a u s e  o f  t h i s  e f f e c t  e v e n  t h o u g h  i t  
v i e w s  s u c h  e v i d e n c e  a s  " h i g h l y  p r o b a t i v e . "  S t a t e  v .  C a t a n e s e ,  
368 So.2d 9 7 5 ,  981  ( L a .  1 9 7 9 ) .  
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Akonom v .  S t a t e ,  394 A.2d a t1219  n.8;  S t a t e  v .  F r a z i e r ,  252 S.E. 

2d a t  47-8;  S t a t e  v .  Dean ,  307 N.W. 2d a t  646;  Peop le  v .  Ander- 

son, 637 P.2d a t  361; S t a t e  v .  Grier ,  300 S.E. 2d a t  360; P e o p l e  

v .  T a y l o r ,  462 N . E .  2d 478, 485 ( I l l .  1 9 8 5 ) .  

T h u s ,  t h i s  C o u r t  m u s t  n o t  p r o m o t e  " t h e  a d m i s s i o n  o f  s u c h  

weak, d e b a t a b l e  e v i d e n c e  under  t h e  g u i s e  o f  s c i e n c e "  b e c a u s e  s u c h  

e v i d e n c e  w i l l  o n l y  " p e r p e t u a t e  c o s t l y  errors  and  s o c i a l  i n -  

j u s t i c e . "  9  Law and  P s y c h o l o g y  Rev. a t  7 5 .  The  c i t i z e n s  o f  

F l o r i d a  d e s e r v e  more. 

2. P r a c t i c a l  Problems 

F l o r  i d a 1  s e x p e r i e n c e  w i t h  p o l y g r a p h s  is n o t  i n s u b s t a n t i a l  . " 

F a r m e r  v .  C i t y  o f  F o r t  L a u d e r d a l e ,  427 So .2d  a t  1 8 9 .  T h a t  

e x p e r i e n c e  h a s  b e e n  a  t o r t u r e d  p a t h  p a s t  t h e  many p r a c t i c a l  

p r o b l e m s  i n h e r e n t  i n  t h e  m i n e f i e l d  o f  s t i p u l a t e d  p o l y g r a p h  

e v i d e n c e .  Of c o u r s e ,  F l o r i d a  c o u r t s  have  t r i e d  t o  stem t h e  t i d e  

o f  p r o b l e m s  by  s t r i c t l y  c o n s t r u i n g  s t i p u l a t i o n s ,  see Moore v .  

S t a t e ,  299 So .2d  1 1 9  ( F l a .  3 r d  DCA 1 9 7 4 ) ;  S t a t e  v .  Cunningham, 

324  So.2d 1 7 3  ( F l a .  3 r d  DCA 1 9 7 5 ) ;  S t a t e  v .  F u l l e r ,  387 So.2d 

1 0 4 0  ( F l a .  3 r d  DCA 1 8 0 ) ;  Brown v .  S t a t e ,  452 So.2d 122  ( F l a .  1st 

DCA 1 9 8 4 )  ; A n d e r s o n  v .  S t a t e ,  11 FLW 2509 ( F l a .  1st DCA 1986,  

o p i n i o n  i s s u e d  December 2 ,  1 9 8 6 ) ,  b u t  t h a t  h a s  n o t  s t o p p e d  b o t h  

p a r t i e s  from a r g u i n g  o v e r :  whe the r  p o l y g r a p h  e v i d e n c e  is  a d m i s -  

s i b l e  o n  a  m o t i o n  f o r  new t r i a l ,  S t a t e  v .  Brown, 177 So,2d 532 

( F l a .  2nd DCA 1965)  ; t o  what l i m i t  a  p a r t y  c a n  c ross -examine  t h e  

e x a m i n e r ,  Moore v .  S t a t e ,  s u p r a ;  what c o n s t i t u t e s  a  r e f e r e n c e  t o  

t h e  t a k i n g  o f  a  p o l y g r a p h ,  s u l l i v a n  v .  S t a t e ,  303 So.2d 632 ( F l a ,  

1 9 7 4 ) ;  B o l l i n g e r  v .  S t a t e ,  402  So .2d  570 ( F l a .  1st DCA 1 9 8 1 ) ;  

w h e t h e r  a  s t i p u l a t i o n  c o n t e m p l a t e s  a d m i s s i o n s  c o n c e r n i n g  o t h e r  



cr imes,  S t a t e  v .  Cunn ingham,  -- s u p r a ;  whe the r  p r e - t e s t  and p o s t -  

t e s t  a d m i s s i o n s  a r e  a d m i s s i b l e ,  Hos tzc law v .  S t a t e ,  351 So.2d 970 

( F l a .  1 9 7 7 ) ;  S t a t e  v .  F u l l e r ,  s u p r a ;  whe the r  a  p r e - p r o s e c u t i o n  

s t i p u l a t i o n  w a i v e s  o b j e c t i o n  t o  u s e  a t  t r i a l ,  Brown v .  S t a t e ,  

s u p r a ;  and  w h e t h e r  a  s t i p u l a t i o n  t o  a d m i s s i b i l i t y  i m p l i c i t l y  

l i m i t s  u s e  t o  m a t t e r s  o f  c r e d i b i l i t y ,  Anderson v .  S t a t e ,  s u p r a .  

Even Judge  G l i c k s t e i n ,  a n  a r d e n t  a d v o c a t e  o f  t h e  a d m i s s i b i l i t y  o f  

s t i p u l a t e d  p o l y g r a p h  e v i d e n c e ,  r e c o g n i z e s  t h e  n e e d  f o r  t h e  

p a r t i e s  t o  e x p l i c i t l y  d e f i n e  t h e  terms o f  t h e  b a r g a i n  i n  w r i t -  

i n g . l 7  S e e  Howard v .  S t a t e ,  458 So .2d  407  ( F l a .  4 t h  DCA 1984)  

a n d  J u d g e  G l i c k s t e i n ' s  d i s s e n t  t o  t h e  e n  b a n c  o p i n i o n  i n  t h i s  

c a s e ,  11 FLW a t  2240-41. Thus,  i t ' s  s a f e  t o  assume t h a t  F l o r i d a  

l a w y e r s  w i l l  c o n t i n u o u s l y  t e s t  s t i p u l a t i o n s  a t  t r i a l  a n d  l i k e -  

w i s e ,  a p p e l l a t e  c o u r t s  w i l l  s p e n d  needed  j u d i c i a l  r e s o u r c e s  t o  

r e s o l v e  t h e s e  r e c u r r i n g  i s s u e s .  

The e x p e r i e n c e  o f  o t h e r  s t a t e s  w i t h  t h e s e  i s s u e s  f u r t h e r  

i l l u s t r a t e s  t h e  p r o b l e m s .  The W i s c o n s i n  s u p r e m e  c o u r t ' s  w e l l  

r e a s o n e d  d e c i s i o n  i n  S t a t e  v .  Dean ,  s u p r a ,  is a  p r i m e r  on t h e  

p r a c t i c a l  p r o b l e m s  o f  s t i p u l a t i o n s  a n d  p o l y g r a p h s .  The  Dean 

c o u r t  r e - e v a l u a t e d  W i s c o n s i n ' s  p r i o r  r u l e  o f  a d m i s s i o n  by  

s t i p u l a t i o n ,  S t a t e  v .  S t a n i s l a w s k i ,  216 N.W. 2d 8  ( W i s .  1 9 7 4 ) ,  

p r i m a r i l y  b e c a u s e  o f  c r i t i c i sms  o f  t h e  e f f e c t s  o f  t h e  V a l d e z  

a p p r o a c h  m a n d a t e d  by  S t a n i s l a w s k i .  307 N . W .  2d a t  6 2 9 .  The 

Dean c o u r t  i d e n t i f i e d  a  number o f  c o n c e r n s  t h a t  were n o t  r e s o l v e d  

by  t h e  S t a n i s l a w s k i  a p p r o a c h :  1) d e s p i t e  t h e  r e q u i r e m e n t  o f  a  

s t i p u l a t i o n ,  n u m e r o u s  c a s e s  a t t e m p t e d  t o  s e e k  a d m i s s i o n  o f  

1 7  The s t i p u l a t i o n  h e r e  was o r a l  and  i t s  c o n t o u r s  i n  d i s p u t e  a t  
t r i a l .  (R305-06).  



u n s t i p u l a t e d  p o l y g r a p h  r e s u l t s ,  - I d .  a t  6 3 8 - 4 1 ;  2 )  t h e  i n i t i a l  

b u r d e n  o n  t h e  t r i a l  j u d g e  t o  d e t e r m i n e  t h e  p r o p e r  f o u n d a t i o n  f o r  

s u c h  e v i d e n c e  - i e .  w h e t h e r  t h e  e x p e r t  w i t n e s s  i s  q u a l i f i e d ,  

w h e t h e r  t h e  d e f e n d a n t  is a s u i t a b l e  s u b j e c t ,  w h e t h e r  t h e  me thods  

u s e d  i n  c o n d u c t i n g  a n d  i n t e r p r e t i n g  t h e  t e s t  a r e  v a l i d ,  o r  

w h e t h e r  t h e  e v i d e n c e  s h o u l d  b e  l i m i t e d  t o  c e r t a i n  t y p e s  of cases 

- is s u b s t a n t i a l  and  u l t i m a t e l y  n o t  w o r t h  t h e  cost .  - I d .  a t  650 

c i t i n g  U n i t e d  S t a t e s  v .  U r i q u i d e z ,  356  F .Supp .  1 3 6 3 ,  1 3 6 7  

( C . D . C a 1 .  1 9 7 3 ) ;  3 )  t h e  p r o s p e c t  o f  a  b a t t l e  o f  e x p e r t s  a t  t r i a l  

h a s  " l i t t l e  t o  s u p p o r t  t h e  c o n s u m p t i o n  o f  j u d i c i a l  r e s o u r c e s  

w h i c h  s u c h  a n  i n q u i r y  would  e n t a i l . "  - I d .  a t  651;  4 )  t h e r e  is a  

s i g n i f i c a n t  c o n c e r n  w i t h  t h e  " u n c e r t a i n  impac t "  of s u c h  e v i d e n c e  

o n  j u r o r s ,  e v e n  w i t h  l i m i t i n g  i n s t r u c t i o n s .  - I d .  a t  6 5 2 - 3 ;  5 )  

t h e r e  a r e  s e r i o u s  q u e s t i o n s  w i t h  a l l o w i n g  t h e  p r o s e c u t o r  a v e t o  

of e v i d e n c e  f a v o r a b l e  t o  t h e  d e f e n d a n t ,  - I d .  a t  6 5 3 ;  and  6 )  

r e f i n e m e n t  o f  t h e  S t a n i s l a w s k i  c o n d i t i o n s  d i d  n o t  p r o g r e s s  

s u f f i c i e n t l y  i n  s e v e n  y e a r s  o f  p r a c t i c e  and  was  u n l i k e l y  t o  

d e v e l o p  i n  t h e  f u t u r e  o n  o t h e r  t h a n  a  ca se -by -case  b a s i s .  - I d .  

T h e  Dean c o n c e r n s  are w e l l  founded  and based  on  e x p e r i e n c e ,  

T h i s  C o u r t  s h o u l d  t a k e  h e l d  and f o r e s t a l l  any f u t u r e  p r o b l e m s  i n  

F l o r i d a  by a d o p t i n g  a  p e r  se r u l e ,  



CONCLUSION 

Po lygraph  e v i d e n c e  is i n h e r e n t l y  u n r e l i a b l e  and p r e j u d i c i a l  . 
Some c o u r t s  t r y  t o  c u r e  t h e s e  p r o b l e m s  by  c o m p r o m i s i n g  - t h e y  

a l l o w  s u c h  e v i d e n c e  by s t i p u l a t i o n  and  t h e n ,  u s u a l l y , o n  t h e  

f u l f i l l m e n t  o f  c e r t a i n  c o n d i t i o n s .  However, a l l  too o f t e n  t h e s e  

c o n d i t i o n s  d o  l i t t l e  o t h e r  t h a n  t o  make t h e  t h e o r y  more p a l a t a b l e  

- o n  t h e  o t h e r  h a n d ,  " t h e y  p r o v i d e  no  s a f e g u a r d s  t o  p r o t e c t  

a g a i n s t  t h e  s p e c t r e  o f  t r i a l  by po lygraph . "  S t a t e  v .  G r i e r ,  300 

S .E .  2d a t  3 6 0 .  I t  i s  t h a t  s p e c t r e  t h a t  hangs  o v e r  t h i s  c a s e  - 
w i l l  c r i m i n a l  t r i a l s  c o n t i n u e  t o  b e  d e c i d e d  b y  j u r i e s ,  o r  w i l l  

t h a t  t r a d i t i o n a l  j u d i c i a l  mechanism be  d i s c a r d e d  i n  f a v o r  o f  t h e  

" t r u t h "  machine? p e t i t i o n e r  s u b m i t s  t h e  e n  banc  M i s s o u r i  supreme 

c o u r t  h a s  t h e  answer t o  t h a t  q u e s t i o n :  

W e  w i l l  n o t  b e  a  p a r t y  t o  d o i n g  a n y t h i n g  t o  
d i s p l a c e  t h e  j u r y  i n  i t s  c o n s t i t u t i o n a l  role 
o f  d e t e r m i n i n g  w h e t h e r  o r  n o t  t h e  a c c u s e d  i s  
g u i l t y .  W e  h a v e  a l w a y s  r e l i e d  o n  t h e  j u r y ,  
made up  o f  i n d i v i d u a l s  w i t h  d i v e r s e  b a c k -  
g r o u n d s ,  v i e w p o i n t s  and  k n o w l e d g e ,  by  use  o f  
i t s  common s e n s e  a n d  c o l l e c t i v e  wisdom and  
judgment ,  t o  d e t e r m i n e  who is t e l l i n g  t h e  t r u t h  
and what t h e  f a c t s  a r e .  T h e r e  i s  n o  p l a c e  i n  
o u r  j u r y  s y s t e m  f o r  a  machine or  a n  e x p e r t  t o  
t e l l  t h e  j u r y  who is l y i n g  and who is n o t .  

S t a t e  v .  B i d d l e ,  599  S.W. 2d a t  1 9 1 .  T h i s  C o u r t  s h o u l d  j o i n  

t h i s  g r o w i n g  t r e n d  a n d  a d o p t  a  p e r  s e  r u l e .  P e t i t i o n e r ' s  

c o n v i c t  i o n  must b e  r e v e r s e d .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
p u b l i c  Defender  
1 5 t h  J u d i c i a l  C i r c u i t  o f  F l o r i d a  
The Governmental  C e n t e r  
301 N .  O l i v e  Ave. 9 t h  F l o o r  
West Palm Beach, F l o r i d a  33401 
( 3 0 5 )  820-2150 
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THOMAS F. BALL I11 
A s s i s t a n t  P u b l i c  De fende r  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a copy h e r e o f  h a s  been  f u r n i s h e d ,  by 

c o u r i e r ,  t o  J o y  B. S h e a r e r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  111 

G e o r g i a  A v e n u e ,  S u i t e  2 0 4 ,  West Palm Beach,  F l o r i d a  33401, t h i s  

- t h  d a y  o f  J a n u a r y ,  1987 .  

Of Counse l  


