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INTRODUCTION 

I n  an e f f o r t  t o  predetermine t h e  r e s u l t ,  t h e  Media In t e rvenor s  

have mischarac te r ized  t h i s  case a s  one i n  which they were denied access  t o  

t h e  j u d i c i a l  pr0cess . l  But t h e  f a c t  i s  t h a t  t h e  media was never excluded 

from any proceeding, t h e  media was never  denied access  t o  any j u d i c i a l  

process and t h e r e  never was any c l o s u r e  order .  The only access  t h a t  was 

denied t o  t h e  media was access  t o  t h e  l i t i g a n t ' s  lawyer 's  f i l e s .  

STATEMENT OF TEE CASE AND FACTS 

This  case  was o r i g i n a l l y  f i l e d  i n  January 1986. It proceeded i n  

o rde r ly  course u n t i l  October 21, 1986. During these  t e n  months t h e  media 

r e p r e s e n t a t i v e s  a t tended  hea r ings  and prominently repor ted  events  

concerning t h e  case. The media quoted from t h e  pleadings and o rde r s  of t h e  

c o u r t  and t h e  information was d i s t r i b u t e d  nationwide by Associated Press .  

(A. 47-55) .2 A t  no time during t h a t  t e n  month period d id  t h e  media make 

any complaints concerning access .  

On October 21, 1986, t h e  Orlando Sen t ine l  f i l e d  an unprecedented 

motion, i t s  Motion t o  In te rvene  and Compel Access t o  Records. The Sen t ine l  

sought ( 1 )  P l a i n t i f f s '  Answers t o  I n t e r r o g a t o r i e s ,  ( 2 )  t r a n s c r i p t s  of 

depos i t i ons  of t r e a t i n g  phys ic ians ,  (3 )  a l l  medical records ,  h o s p i t a l  

records  and h o s p i t a l  b i l l s ;  and 4 )  a videotape of t h e  i n j u r y  inc iden t .  (A. 

IA review of t h e  b r i e f s  f i l e d  before  t h i s  Court by t h e  media p a r t i e s  i n  
Palm Beach Newspapers, Inc. v. Burk, Case No. 67,352, r e v e a l s  a s i m i l a r  
e f f o r t  t o  r e c a s t  t h e  case i n t o  a no-lose i s s u e  f o r  t h e  media. Such t a c t i c s  
say much about t h e i r  confidence i n  t h e  r e a l  i s s u e s  before  t h e  Court. 

2 ~ e t i t i o n e r s  omitted m a t e r i a l  p a r t s  of t h e  record from t h e  Appendix they 
f i l e d .  Accordingly, t h e  p l a i n t i f f s  have f i l e d  a Supplemental Appendix A. 
Its numbering begins a t  A-47, s o  t h a t  i t  runs  consecut ive ly  from the  Media 
In te rvenors  Appendix A. The newspaper c l i pp ings  i n  P l a i n t i f f s '  Appendix 
a r e  intended t o  be r e p r e s e n t a t i v e  but not  exhaus t ive  of t h e  media coverage. 
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56-61). The d a t e  was no coincidence -- t h e  gene ra l  e l e c t i o n  was only about 

two weeks away. The S e n t i n e l  gave no explana t ion  f o r  why it  had waited 10 

months u n t i l  t h e  eve of t h e  e l e c t i o n  t o  f i l e  such a  motion. A week l a t e r ,  

t h e  Miami Herald and F lo r ida  Publ i sh ing  Co. (F lo r ida  Times Union) f i l e d  a  

s i m i l a r  m ~ t i o n . ~  Although t h e  o r i g i n a l  defendants  a r e  a l s o  members of t h e  

media -- t h e  owners and ope ra to r s  of t h e  Orlando t e l e v i s i o n  s t a t i o n  where 

t h e  i n j u r y  occurred -- they  d id  not  jo in  i n  t h e  motions and i n  f a c t  opposed 

them. 

The Media In te rvenors  sought t o  i n t e rvene  i n  t h e  s u i t .  They 

f u r t h e r  sought t o  compel both o r i g i n a l  p a r t i e s  -- p l a i n t i f f s  and defendants  

-- t o  t u r n  over t o  them t h e  enumerated records.  Since none of t hose  

records  were i n  t h e  cou r t  f i l e  - t o  which t h e  media always had unl imited 

access  -- t h e  Media In te rvenors  i n  r e a l i t y  sought access  t o  t h e  l i t i g a n t s '  

lawyers '  f i l e s .  

I n  support  of t h i s  ex t r ao rd ina ry  r e q u e s t ,  t h e  Media In te rvenors  

made numerous unsupported a s s e r t i o n s  about t h e  p l a i n t i f f ,  a l l  of which a r e  

s t i l l  unsupported i n  t h e  record .  Statements  were a t t r i b u t e d  t o  t h e  

p l a i n t i f f  without  any s u b s t a n t i a t i o n  and she was accused, aga in  without  

s u b s t a n t i a t i o n ,  of tak ing  c o n f l i c t i n g  pos i t i ons .  [Those same a l l e g a t i o n s  

a r e  repea ted  i n  t h e  b r i e f  f i l e d  wi th  t h i s  Court.] 

It was then a s  i t  is now, t h e  Media In t e rvenor ' s  p o s i t i o n  t h a t ,  

absent  a  c lo su re  o rde r ,  they have a  r i g h t  of unl imited access  t o  any c i v i l  

3 ~ h e  Orlando S e n t i n e l ,  Miami Herald and F l o r i d a  Publ i sh ing  Co. w i l l  be 
r e f e r r e d  t o  h e r e i n  a s  t h e  "Media Intervenors ."  

4 ~ h e  Media In t e rvenor s  never e s t ab l i shed  t h a t  any of t h e  enumerated records  
i n  f a c t  ex is ted .  However, f o r  purposes of t h i s  proceeding t h e  Court may 
assume t h a t  a t  l e a s t  some of t h e  r eco rds  d i d  i n  f a c t  e x i s t .  



l i t i g a t i o n  and any c i v i l  l i t i g a n t  was ob l iga t ed  t o  t u r n  over t o  them 

whatever "records" they wished. 

Both p l a i n t i f f s  and defendants  opposed t h e  motions t o  i n t e rvene  

and compel. On hear ing ,  t h e  t r i a l  cou r t  granted t h e  i n t e r v e n t i o n  but  

denied t h e  motion t o  compel. (A. 62-63). 

The Media In t e rvenor s  then sought review of t h a t  order  i n  t h e  

F i f t h  D i s t r i c t  Court of Appeal. The D i s t r i c t  Court denied t h a t  p e t i t i o n ,  

no t ing  t h a t  t h e  Media In te rvenors  d id  "not cont rover t  t h e  f i nd ing  of Judge 

Gridley t h a t  t h e  requested m a t e r i a l s  have not been f i l e d  of record i n  t h e  

c i r c u i t  court." (A. 45).  The d i s t r i c t  cou r t  t h e r e f o r e  he ld :  

Based upon t h e  Palm Beach case  and t h e  p r i o r  
o ~ i n i o n  of t h i s  cou r t  i n  Ocala S t a r  Banner C o r ~ .  v. 
s;urgis,  388 So.2d 1367 (Fla .  5 t h  DCA 1 9 8 G ,  we 
deny t h e  p e t i t i o n .  See a l s o  S e a t t l e  Times Corp. v. 
Rhinehart.  467 U.S. 20 (1984). 

/ I  The D i s t r i c t  Court d i d ,  however, c e r t i f y  t h e  fol lowing ques t ion  a s  being 

one of g rea t  publ ic  importance: 

) (A. 46). 

I 
I 
I 

I I 
I / 
I 

! 

Are un f i l ed  discovery m a t e r i a l s  i n  a c i v i l  case  
a c c e s s i b l e  t o  t h e  pub l i c  and hence t o  t h e  p re s s?  

POINTS INVOLVED 

WHETHER A DESIRE TO HAVE ACCESS TO LITIGANT'S 
LAWYER'S MATERIALS IS A SUFFICIENT INTEREST TO 
INTERVENE IN LITIGATION? 

WHETHER THE PRESS HAS RIGHTS GBEATER THAN THE 
GENERAL PUBLIC TO INTERVENE IN LITIGATION? 

-3 - 
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I11 

WHETHER THE FIRST AMENDMENT OR ANT OTHER LAW, 
REQUIRES THAT ABSENT A CLOSURE ORDER, THE MEDIA BE 
GIVEN ACCESS TO ALL MATTERS INVOLVED IN CIVIL 
LITIGATION? 

SUMMARY OF ARGUMENT 

The gene ra l  publ ic  has no r i g h t  t o  in te rvene  i n  l i t i g a t i o n  t o  

ga ther  information t h a t  might be i n  t he  p r i v a t e  f i l e s  of t h e  l i t i g a n t ' s  

lawyers. The media has  no r i g h t s  g r e a t e r  than t h e  gene ra l  pub l i c  s ince  i t  

serves  only a s  the  p u b l i c ' s  r ep re sen ta t ive .  The t r i a l  cour t  should have 

t h e r e f o r e  denied t h e  Media In t e rvenor ' s  motion t o  i n t e rvene  and never 

considered t h e  motion t o  compel. 

While, a s  a ma t t e r  of F i r s t  Amendment c o n s t i t u t i o n a l  r i g h t  and 

ba r r ing  s p e c i a l  c i rcumstances,  t h e  c o u r t s  a r e  always open t o  t h e  pub l i c ,  

t h e r e  i s  no corresponding r i g h t  of access  t o  p r e - t r i a l  d i scovery  and non- 

j u d i c i a l  t r ia l  p repa ra t ion  ma te r i a l s .  P r e - t r i a l  discovery and p repa ra t ion  

have t r a d i t i o n a l l y  been conducted i n  p r iva t e .  Publ ic  access  t o  t he  c o u r t s  

i s  founded on p r i n c i p l e  t h a t  knowledge of j u d i c i a l  proceedings and the  

b a s i s  f o r  cour t  dec i s ions  g ives  assurance and confidence t h a t  they are 

conducted f a i r l y  t o  a l l  concerned. There i s  no corresponding neces s i ty  f o r  

access  t o  t he  p r i v a t e  p r e - t r i a l  p repa ra t ion  of t he  l i t i g a n t s .  To now a l low 

such access  would s e r i o u s l y  complicate,  de lay  and even jeopardize the  

a b i l i t y  of t h e  c o u r t s  t o  dispense j u s t i c e .  Ins tead  of s e rv ing  the  cause of 

r e so lv ing  d i s p u t e s ,  t h e  c o u r t s  would a l s o  be requi red  t o  serve  t h e  purpose 

of ga ther ing  news. I r r e c o n c i l a b l e  c o n f l i c t s  would i n e v i t a b l y  a r i s e .  

-4- 
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I n  t h i s  c a s e  t h e  p u b l i c  and t h e  media have a lways had a c c e s s  t o  

a1 1 c o u r t  p roceed ings  and t h e  c o u r t  f ?  l e .  The m d i a  h a s  prominent ly  

r e p o r t e d  m a t t e r s  concern ing  t h i s  c a s e .  S i n c e  t h e  Media I n t e r v e n o r ' s  motion 

sought  m a t t e r s  t h a t  were not  p a r t  of t h e  c o u r t  proceedings and were 

c o n t a i n e d  o n l y  i n  t h e  l i t i g a n t ' s  l a w y e r ' s  f i l e s ,  t h e  motion t o  compel was 

p r o p e r l y  denied.  

ARGUMENT - - - . . . - 

INTRODUCTION 

Before  p roceed ing  t o  t h e  m e r i t s  of t h e  Media I n t e r v e n o r ' s  

p e t i t i o n ,  t h e r e  is  a  c r i t i c a l  t h r e s h o l d  q u e s t i o n  which should be addressed :  

d i d  t h e  Media I n t e r v e n o r s  have any r i g h t  t o  i n t e r v e n e  i n  t h i s  l i t i g a t i o n  I n  

t h e  f i r s t  i n s t a n c e  .5 That  q u e s t i o n  i .nvolves two c o n s i d e r a t i o n s .  F i r s t ,  

under  t h e  o r d i n a r y  r u l e s  of i n t e r v e n t i o n  d i d  t h e  Media I n t e r v e n o r s  q u a l i f y  

t o  i n t e r v e n e ?  Second, i f  n o t ,  does t h e  s t a t u s  of t h e  Media I n t e r v e n o r s  a s  

members of t h e  media b r i n g  i n t o  p l a y  c o n s t i t u t i o n a l  i s s u e s  which c o n f e r  

s p e c i a l  r i g h t s  which a r e  g r e a t e r  t h a n  t h o s e  of t h e  g e n e r a l  p u b l i c  s o  t h a t  

they  can  i n t e r v e n e  even though t h e  g e n e r a l  p u b l i c  cou ld  no t?  

A DESIRE TO HAVE ACCESS TO LITIGANT'S LAWYER'S 
MATERIALS IS NOT A SUFFICIENT INTEREST TO INTERVENE 
IN LITIGATION. 

5 ~ l t h o u g h  t h i s  q u e s t i o n  was n o t  c e r t i f i e d  by t h e  D i s t r i c t  c o u r t ,  once t h i s  
Court  assumes j u r i s d i c t i o n ,  it h a s  j u r i s d i c t i o n  over  a l l  i s s u e s  i n  t h e  
c a s e ,  p a r t i c u l a r l y  i f  t h e y  a r e  b r i e f e d  and d i s p o s i t i v e  of t h e  c a s e .  See ,  
e.g. ,  Bankers M u l t i p l e  L ine  I n s .  Co. v. F a r i s h ,  464 So.2d 530 ( F l a .  1985);  
Dania Ja i -Ala i  P a l a c e  Inc .  v. Sykes,  450 So.2d 1114, 1122  l la. 1984);  
~ a v o i e  v .  S t a t e ,  422 So.2d 308 (F la .  1982) ;  Bould v. T o u c h e t t e ,  349 So.2d - ---- - ----- 
1181, 1183 ( F l a .  1977) ;  Lawrence v. F l o r i d a  E a s t  Cost  Railway Co., 346 -- -- 
So.2d 1012 ( F l a .  1977) (Court  go ing  on t o  review and r e v e r s e  d i s t r i c t  c o u r t  
f i n d i n g  t h a t  t h e  t r i a l  c o u r t  abused d i s c r e t i o n  i n  e v i d e n t i a r y  r u l i n g ) .  

-5- 
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To be e n t i t l e d  t o  i n t e rvene  i n  l i t i g a t i o n ,  a  pa r ty  must c laim "an 

i n t e r e s t "  i n  t h e  l i t i g a t i o n .  Fla.  R. Civ. P. 1.230. The Media In te rvenors  

d id  not make even t h e  s l i g h t e s t  p r e t e x t  of complying wi th  F l a .  R. Civ. P. 

The Media In t e rvenor s  a r e  complete s t r a n g e r s  t o  t h i s  l i t i g a t i o n .  

They have abso lu t e ly  nothing t o  l o s e  o r  g a i n  by t h e  outcome. Indeed, i n  

t h e i r  motions they make abso lu t e ly  no c la im of having any i n t e r e s t  i n  t h i s  

l i t i g a t i o n .  Thei r  only apparent  i n t e r e s t  i s  t h e i r  d e s i r e  t o  compel t h e  

l i t i g a n t ' s  lawyers t o  d i s c l o s e  what i s  i n  t h e i r  f i l e s ,  s o  they  can use  t h a t  

information f o r  t h e i r  own purposes. Such a  d e s i r e ,  no ma t t e r  t h e  bona 

f i d e s  -- v e l  non of t h e i r  motives,  does not  au tho r i ze  i n t e rven t ion .  

It has  gene ra l ly  been he ld  t h a t  t h e  i n t e r e s t  which 
w i l l  e n t i t l e  a  person t o  in te rvene  under t h i s  
p rov i s ion  must be i n  t h e  mat te r  of l i t i g a t i o n ,  and 
of such a  d i r e c t  and immediate cha rac t e r  t h a t  t h e  
in t e rvene r  w i l l  e i t h e r  g a i n  o r  l o s e  by t h e  d i r e c t  
l e g a l  ope ra t ion  i n  e f f e c t  of t h e  judgment. I n  
o t h e r  words, t h e  i n t e r e s t  must be t h a t  c r ea t ed  by a  
claim t o  t h e  demand i n  s u i t  o r  some p a r t  t h e r e o f ,  
o r  a  c laim t o ,  o r  l i e n  upon, t h e  proper ty  o r  some 
p a r t  t h e r e o f ,  which i s  t h e  sub jec t  of l i t i g a t i o n .  

Miracle  House Corp. v. Haige, 96 So.2d 417 (Fla .  1957); Ci t ibank  v. Black 

Hawk Heating & Plumbing Co., 398 So.2d 984 (Fla .  4 t h  DCA 1981). Examples 

of permit ted in t e rven t ion  a r e :  by t h e  pledger  of no te s  when only t h e  

pledgee was a  pa r ty ,  Cracowaner v. Worthington, 101 Fla .  756, 135 So. 304 

(1931); by a  con t r ac t  vendee of a  pa r ty  when r ece ive r  so ld  t h e  proper ty ,  

Miracle  House v. Haige, supra ,  96 So.2d 417; by a  property owner i n  a  

zoning d i s t r i c t  when t h e  c i t y  was enjoined from enforc ing  t h e  ord inance ,  

Wags Transpor ta t ion  System v. C i ty  of Miami Beach, 88 So.2d 751 (F la .  

1956); a  c i t y  i n  an a c t i o n  t o  en jo in  a  nuisance,  Wojisch v. T iger ,  193 

-6- 

LAW OFFICES STEWART TILGHMAN FOX & BlANCHI ,44  WEST FLAGLER STREET, SUITE 1900, MIAMI, FLORIDA 



So.2d 187 (F la .  4 th  DCA 1966); and by an owner i n  an  a c t i o n  t o  remove 

subdiv is ion  r e s t r i c t i o n s ,  Baker v. F i e l d ,  163 So.2d 42 (Fla .  2d DCA 1964). 

A showing of i n d i r e c t ,  inconsequent ia l  o r  cont ingent  i n t e r e s t  i s  

wholly inadequate.  F a i r c l o t h  v. M r .  Boston D i s t i l l e r  Corp., 245 So.2d 240 

(Fla .  1970); Winkler v. Nei l inger ,  153 Fla. 288, 14 So.2d 403 (1943); 

Morgareidgo v. Howey, 75 F l a .  234, 78 So. 14 (1918); Oster  v. Cay Const. 

Co., 204 So.2d 539 (F la .  4 th  DCA 1967). - 

Since  t h e  Media In t e rvenor s  do not  claim "an i n t e r e s t "  i n  t he  

outcome of t h i s  case and, indeed,  have no i n t e r e s t  i n  i t s  outcome, t h e i r  

motion t o  in te rvene  should have been denied. 

Addi t iona l ly ,  t h e  motion t o  in te rvene  should have been denied 

because the  Media In t e rvenor s  made i t  p l a i n  t h a t  they d id  not  i n t end  t o  a c t  

a s  in te rvenors .  One who in t e rvenes  i n  a  pending s u i t  must o r d i n a r i l y  come 

i n t o  the  case  a s  i t  e x i s t s ,  conform t o  t h e  pleadings a s  he f i n d s  them, and 

take  t h e  case  a s  he f i n d s  i t .  United S t a t e s  v. S t a t e ,  179 So.2d 890 (F la .  

3d DCA 1965). But t h e  Media In t e rvenor s  des i r ed  t o  do ju s t  t h e  oppos i te .  

They d id  not  want t o  accept  t h e  s t a t u s  of t h e  case  a s  i t  was. Indeed, 

t h e i r  s o l e  purpose f o r  i n t e r v e n t i o n  was t o  i n t e r f e r e  wi th  t h e  case and t o  

fo rce  i t  i n t o  a  d i f f e r e n t  pos ture ;  one i n  which they  can ga in  access  t o  

information concerning t h e  p l a i n t i f f  t h a t  they otherwise had no r i g h t  t o .  

Thus, under t h e  ord inary  r u l e s  of i n t e r v e n t i o n ,  t h e r e  is  no r i g h t  

f o r  anyone t o  in te rvene  s o l e l y  t o  ga ther  information. Under t h e  ord inary  

r u l e s  of i n t e r v e n t i o n ,  t h e  t r i a l  cou r t  should have denied t h e  Media 

In t e rvenor s  motion t o  in te rvene  and t h e r e f o r e  never even considered t h e  

motion t o  compel. 
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I I - 

THE PRESS DOES NOT HAVE ANY RIGHTS GREATER THAN THE 
GENERAL PUBLIC TO INTERVENE IN LITIGATION. 

Although t h e  genera l  publ ic  has no r i g h t  t o  and could not 

i n t e rvene  i n  t h i s  l i t i g a t i o n  t o  merely ga ther  information,  t h e  Media 

In te rvenors  take  the  p o s i t i o n ,  apparent ly  because of F i r s t  Amendment 

cons ide ra t ions ,  t h a t  they  have some r i g h t s  g r e a t e r  than  t h a t  of t h e  gene ra l  

publ ic .  They a r e  wrong. 

The F i r s t  Amendment i s  without ques t ion  a  fundamental r i g h t  of 

a l l  c i t i z e n s .  It does no t ,  however, confer  any unique o r  g r e a t e r  r i g h t s  on 

the  media. This  important f a c t ,  which t h e  Media In t e rvenor s  convenient ly 

ignore ,  was recognized by t h e  d i s t r i c t  cour t  below. (A. 46). It i s  only 

t h e  pub l i c  t h a t  has  t h e  r i g h t  of access .  The media only e x e r c i s e s  t h a t  

r i g h t .  The United S t a t e s  Supreme Court has made t h a t  c l e a r .  

I n  Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978) t h e  

Supreme Court express ly  he ld  t h a t  t h e  F i r s t  Amendment d id  not confer  any 

r i g h t s  on t h e  media concerning a  t r i a l  g r e a t e r  than t h a t  of t h e  genera l  

publ ic .  

The F i r s t  Amendment gene ra l ly  g r a n t s  t h e  press  no 
r i g h t  t o  information about a  t r i a l  supe r io r  t o  t h a t  
of t h e  genera l  public... ."[T]he l i n e  i s  drawn a t  
t h e  courthouse door; and wi th in ,  a  r e p o r t e r ' s  
c o n s t i t u t i o n a l  r i g h t s  a r e  no g r e a t e r  than  those of 
any o t h e r  member of t he  public.' ' 

Id .  a t  609. It i s  s t a t i n g  the  obvious t o  say t h a t  a  gene ra l  member of t h e  - 

pub l i c  would have no r i g h t  whatsoever t o  in te rvene  i n  t h i s  l i t i g a t i o n  much 

l e s s  compel product ion of ma te r i a l s  from t h e  l i t i g a n t ' s  lawyer 's  f i l e s .  

No gene ra l  member of t he  pub l i c  has  any r i g h t ,  c o n s t i t u t i o n a l  o r  

otherwise,  t o  compel any o t h e r  person t o  provide them information so  they 



can publ i sh  i t .  So a l s o  w i th  t h e  media. A s  t h e  Supreme cou r t  has p l a i n l y  

s t a t e d :  

The [ F i r s t  Amendment] r i g h t  t o  speak and publ i sh  
does no t  c a r r y  wi th  i t  t h e  un re s t r a ined  r i g h t  t o  
g a t h e r  information.  Zemel v. Rusk, 381 U.S. 1 ,  17 
(1 965). 

[Tlhe F i r s t  Amendment does no t  guarantee t h e  p re s s  
a  c o n s t i t u t i o n a l  r i g h t  of s p e c i a l  access  t o  
in format ion  not  a v a i l a b l e  t o  t h e  publ ic  gene ra l l y .  
Branzburg v. Hayes, 408 U.S. 665, 684 (1972). 

It i s  t r u e  t h a t  t h i s  Court ha s  recognized t h a t  t h e  media has  

s t and ing  t o  oppose c l o s u r e  o r d e r s ,  even though not  a  p a r t y  t o  t h e  

l i t i g a t i o n .  However, t h a t  s t and ing  d e r i v e s  from t h e  f a c t  t h a t  t h e  media i s  

viewed a s  t h e  p u b l i c ' s  "surrogatew.  Miami Herald Pub. Co. v. Lewis, 426 

So.2d 1 ,  7  (Fla.  1983). It is  not  i n  any r e spec t  due t o  some inhe ren t  

" r i gh t "  on the  p a r t  of t h e  media t h a t  i s  g r e a t e r  than t h a t  of t h e  genera l  

publ ic .  Indeed, when t h e  media does p a r t i c i p a t e  i n  c lo su re  hea r ings ,  i t  i s  

no t  a s  i n t e r v e n o r s  bu t  r a t h e r  because they  must be  given n o t i c e  a s  t h e  

p u b l i c ' s  r e p r e s e n t a t i v e s :  

A member of t h e  press...may be proper ly  considered 
a s  a  r e p r e s e n t a t i v e  of t h e  pub l i c  i n s o f a r  a s  
enforcement of t h e  pub l i c  r i g h t  of acces s  t o  t h e  
cou r t  i s  concerned.. . . (Emphasis added. ) 

S t a t e  ex r e l .  Miami Herald Pub. Co. v. McIntosh, 340 So2d 904, 908 (F la .  

1976). 

I n  sum then ,  t h e  media has  no r i g h t s  of i n t e r v e n t i o n  g r e a t e r  than  

t h e  genera l  publ ic .  The genera l  pub l i c  has  no r i g h t s  t o  i n t e rvene  i n  

l i t i g a t i o n  t o  ga the r  information.  The t r i a l  cou r t  t h e r e f o r e  should have 

denied t h e  Media I n t e r v e n o r ' s  motion t o  i n t e rvene  and e r r e d  i n  not  doing 
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so. It fo l lows ,  t h a t  t h e  t r i a l  cou r t  should not have considered t h e  motion 

t o  compel. 

NEITHER THE FIRST AMENDMENT, NOR ANY OTHER LAW, 
REQUIRES THAT, ABSENT A CLOSURE ORDER, TRE MEDIA 
MUST BE GIVEN ACCESS TO ALL MATTERS INVOLVED IN 
CIVIL LITIGATION. 

The Media In t e rvenor s  a rgue  t h a t  t h e  F i r s t  Amendment, a s  we l l  a s  

both f e d e r a l  and F lo r ida  common law, c r e a t e  a "qual i f ied"6  r i g h t  of access  

t o  u n f i l e d  discovery ma te r i a l s .  Their  argument i s  presented i n  broad 

s t rokes  s i n c e  they  seek t o  achieve a d e c l a r a t i o n  of an uninhib i ted  r i g h t  t o  

pry. They seek  t o  make t h e  c o u r t s  a t o o l  t h a t  they  can use t o  ga the r  

information. For t h e  reasons which fol low,  no such r i g h t  e x i s t s  and t h i s  

Court should not  now c r e a t e  such a r i g h t .  

Before proceeding t o  t h e  m e r i t s  of t h i s  i s s u e ,  a c l a r i f y i n g  note  

must be made about t he  Media In t e rvenor s '  con t inua l  r e f e rences  t o  "unf i led  

discovery mater ia l s"  and t o  t h e  Rules of C i v i l  Procedure. These r e f e rences  

a r e  a not-so-subtle a t tempt  t o  c r e a t e  a s t ak ing  horse.  Clear ly  t h e  

m a t e r i a l s  were not  p a r t  of t h e  c o u r t  record.  Fla .  R. Civ. P. 1.080(e). 

And, while  some of t h e  records sought by t h e  Media In t e rvenor s  a r e  

m a t e r i a l s  which can be obtained through p r e - t r i a l  discovery,  t hese  

r e f e rences  prove too  much. 

The reason t h a t  t hese  arguments c o n s t i t u t e  a s t ak ing  horse is 

t h a t  t h e  same m a t e r i a l s  could be c rea t ed  and exchanged by cooperat ing 

........................ 
6 ~ n t e r e s t i n g l y ,  a l though t h e  claim i s  made t h a t  t h i s  "qua l i f ied"  r i g h t  
a l ready  e x i s t s ,  t h e  Media In te rvenors  have spent  10 pages of t h e i r  b r i e f  
proposing t h a t  t h e  three-pronged Lewis t e s t ,  Miami Herald Publ i sh ing  Co. v. 
Lewis, 426 So.2d 1 (F la .  1982), be used a s  t he  s tandard f o r  a p p l i c a t i o n  of 
t h i s  r i g h t .  
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l i t i g a n t s  without  any r e f e r ence  t o  t h e  Rules of Procedure. Add i t i ona l ly ,  

t h e  exac t  same information could be compiled before  s u i t  o r  a t  an  e a r l y  

s t a g e  i n  t h e  l i t i g a t i o n  and then not  exchanged u n t i l  much l a t e r  o r  even not 

a t  a l l .  Most important ,  i n  t h i s  case  t h e r e  has  not  been any cour t  

involvement i n  any "discovery"--there have been no o b j e c t i o n s ,  no motions 

t o  compel and no hear ings .  The l i t i g a n t ' s  lawyers have ac t ed  i n  a s p i r i t  

of p ro fe s s iona l  coopera t ion  which has  allowed t h e  ca se  t o  proceed without 

unduly occupying t h e  c o u r t ' s  time and, i n  t u r n ,  t h e  cour t  has  had more time 

t o  devote  t o  o t h e r  mat te rs .  

Add i t i ona l ly ,  i n  t h i s  ca se ,  t h e  p a r t i e s  d id  not want t h e  ca se  

t r i e d  i n  t h e  newspapers and re fused  t o  d i s cus s  t h e  case  w i th  t h e  media. 

(A. 48, 51, 62) .  The Media In t e rvenor s  may o r  may not  r e s p e c t  t h a t  

dec i s ion  but have no r i g h t  t o  f o r c e  a d i f f e r e n t  course.  I f  t h e r e  had been 

a r u l e  t h a t  t h e  media could i n t e rvene  and could compel d i scovery ,  t h e s e  

p a r t i e s  could have s t i l l  achieved t h e i r  o b j e c t i v e s  by informal ly  exchanging 

informat ion  without  any r e f e r ence  t o  t h e  Rules of C i v i l  Procedure.  And, i f  

such a r u l e  were adopted now, f u t u r e  l i t i g a n t s  could do l ikewise .  

No one would s e r i o u s l y  expect  t h e  media t o  then  abandon i t s  

e f f o r t s  t o  ob t a in  t h e  information. It would then  argue t h a t  i t  should 

s t i l l  be e n t i t l e d  t o  t h e  information s i n c e  i t  was made a v a i l a b l e  i n  t h e  

contex t  o r  w i t h i n  t h e  framework of a j u d i c i a l  case.  Thus, t h e  r e f e r ence  t o  

"unf i led  d i scovery  ma te r i a l s "  and t h e  r u l e s  of procedure only s e rves  t o  

h ide  t h e  r e a l  i s s u e .  What t h e  Media In t e rvenor s  r e a l l y  seek i s  the  a b i l i t y  

f o r  themselves t o  f o r c e  d i s c l o s u r e  of t h e  m a t e r i a l s .  They wish t o  be a b l e  

t o  invade a l l  c i v i l  l i t i g a t i o n  and independently compel discovery from t h e  

l i t i g a n t ' s  and t h e i r  lawyers f o r  t h e i r  own information ga the r ing  purposes. 



Such a rule portends havoc, is unnecessary and would cause increased 

litigation in the courts. More important, there is no law or 

constitutional right that requires such a result. 

As a matter of First Amendment right, barring overriding special 

circumstances, the courts are always open to the public. And, as already 

noted, the media has standing to enforce that public right of access. That 

constitutional right is founded in the fundamental principle that public 

access promotes free discussion by imparting a more complete understanding 

of the judicial system and the basis for judicial decisions. Such access 

and understanding gives assurance that the proceedings were conducted 

fairly to all concerned. Miami Herald Pub. Co. v. Lewis, Id. at 6; -- 

Richmond Newspapers, Inc. v. Virginia, 488 U.S. 555 (1980) .  

In this case, the Media Intervenors failed to offer any 

explanation as to how access to information concerning the plaintiff's 

injuries and health would in any way contribute to the public's 

understanding or confidence in the judicial system. The reason is obvious. 

It would not. It would only serve the purpose of gathering information for 

the media. 

While the courts have always been open to the public, there has 

never been any public right of access to the non-judicial pretrial 

preparation of a case. When the judiciary and the court record is not 

involved and when no rulings are made, there is no need to probe or dissect 

the reasons or motives for the litigants' or their lawyer's actions or 

inactions. The United States Supreme Court has made that point in both 

Gannett Co., Inc. v. DePasquale, 443 U.S. 368 (1979) and Seattle Times Co. 

v. Rhinehart, 467 U.S. 20 (1984) .  In DePasquale the Court expressly noted 

LAW OFFICES STEWART TILGHMAN FOX 6 alANCH1,44 WEST FLAGLER STREET, SUITE 1 8 0 0 ,  MIAMI, FLORIDA 



t h a t  under Engl i sh  common law, t h e  pub l i c  had no r i g h t  t o  a t t e n d  even in-  

cou r t  p r e t r i a l  proceedings,  Id .  - a t  389, and t h a t  t h e r e  was no 

c o n s t i t u t i o n a l  r i g h t  under t he  S ix th  and Fourteenth Amendments f o r  pub l i c  

access  t o  t r i a l s .  .- Id.  a t  391. And, a l though i n  DePasquale t h e  Court d i d  

not s p e c i f i c a l l y  decide whether t h e r e  was a  s epa ra t e  F i r s t  Amendment 

c o n s t i t u t i o n a l l y  pro tec ted  r i g h t  of pub l i c  access  t o  t r i a l s ,  Chief J u s t i c e  

Burger noted i n  h i s  concurr ing opinion t h a t  t h e  draftsmen of t h e  

c o n s t i t u t i o n  were aware t h a t  p r e t r i a l  proceedings occurred. 

Yet,  no one ever  suggested t h a t  t h e r e  was any 
" r igh t "  of t h e  pub l i c  t o  be p re sen t  a t  such 
p r e t r i a l  proceedings a s  were a v a i l a b l e  i n  t h a t  
t ime;  u n t i l  t h e  t r i a l  it  could not  be known whether 
and t o  what ex t en t  t he  p r e t r i a l  evidence would be 
o f f e red  o r  rece ived .  S imi l a r ly ,  dur ing  t h e  l a s t  40 
yea r s  i n  which the  p r e t r i a l  processes  have been 
enormously expanded, i t  has  never occurred t o  
anyone, so f a r  a s  I am aware, t h a t  a  p r e t r i a l  
depos i t i on  o r  p r e t r i a l  i n t e r r o g a t o r i e s  were o t h e r  
than  wholly p r i v a t e  t o  t h e  l i t i g a n t s .  A p r e t r i a l  
depos i t i on  does not  become p a r t  of a  " t r i a l "  u n t i l  
and un le s s  t h e  contents  of t h e  depos i t i on  a r e  
o f f e red  i n  evidence. 

Id .  a t  396. The Court d id  f ace  the  F i r s t  Amendment ques t ion ,  i n  t h e  - 

context  of c i v i l  p r e t r i a l  discovery,  i n  Rhinehart .  There t h e  Court noted:  

[PI r e t r i a l  depos i t i ons  and i n t e r r o g a t o r i e s  a r e  not 
pub l i c  components of a  c i v i l  t r i a l .  Such 
proceedings were not open t o  t he  pub l i c  a t  common 
law, and, i n  gene ra l ,  t hey  a r e  conducted i n  p r i v a t e  
a s  a  ma t t e r  of modern p rac t i ce .  Much of t h e  
information t h a t  su r f aces  during p r e t r i a l  discovery 
may be un re l a t ed ,  o r  only t a n g e n t i a l l y  r e l a t e d ,  t o  
t h e  underlying cause of ac t ion .  Therefore,  
r e s t r a i n t s  placed on discovered,  bu t  not y e t  
admit ted,  information a r e  not  a  r e s t r i c t i o n  on a  
t r a d i t i o n a l l y  pub l i c  source of information. 
( C i t a t i o n s  omitted .) 

Id .  a t  33. S e a t t l e  Times involved an e f f o r t  by a  p a r t y  defendant who was - -- 

a member of t h e  media t o  publ i sh  f i l e d  discovery m a t e r i a l  i t  had obtained 
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i n  t h e  l i t i g a t i o n .  The Court he ld  t h a t  t h e r e  was no F i r s t  Amendment bar  t o  

p r o h i b i t i n g  such conduct. Here t h e  Media In t e rvenor s '  p o s i t i o n  i s  much 

more tenuous. I f  a  p a r t y  l i t i g a n t  who i s  i n  a c t u a l  possess ion  of d i scovery  

m a t e r i a l  has  no F i r s t  Amendment r i g h t s  t o  pub l i sh ,  non-part ies  who a r e  not 

i n  possess ion  of t h e  m a t e r i a l  cannot have any r i g h t  t o  compel i t s  

production. 

I n  United S t a t e s  v. Gurney, 558 F.2d 1201 (5 th  C i r .  1977) t h e  

media had been denied access  t o  va r ious  e x h i b i t s  and t r a n s c r i p t s  (no t  p a r t  

of t h e  pub l i c  r e c o r d ) ,  t h e  ju ry  l i s t  and t h e  w r i t t e n  communications between 

t h e  judge and jury  i n  a  c r imina l  c a s e  involv ing  an  incumbent United S t a t e s  

Senator.  The t r i a l  cou r t  had so  ordered without  any hear ing.  The media 

appealed contending t h a t  t h e r e  had been a  v i o l a t i o n  of F i r s t  Amendment 

guarantees .  The cou r t  of appea ls  a f f i rmed not ing  t h a t  t h e  media 's  r i g h t  

t o  ga the r  news has  been def ined  i n  terms of 
in format ion  a v a i l a b l e  t o  t h e  p u b l i c  gene ra l l y .  ... 
The C o n s t i t u t i o n  does not . . . require  government t o  
accord t h e  p re s s  s p e c i a l  access  t o  information no t  
shared by members of t h e  pub l i c  general ly . .  . . The 
documents sought by a p p e l l a n t s  were not p a r t  of t h e  
pub l i c  record.  I n  keeping wi th  presen t  Supreme 
Court g u i d e l i n e s ,  we do not  t h i n k  t h a t  t h e  p r e s s  
had any F i r s t  Amendment r i g h t  of access  t o  those  
ma t t e r s  not a v a i l a b l e  t o  t h e  publ ic .  - Id .  a t  1208, 
1209. 

I n  t h e i r  e f f o r t s  t o  p r e v a i l ,  t h e  Media In t e rvenor s  have c i t e d  a  

number of cases  ( P e t i t i o n e r s '  B r i e f ,  pp. 36,37, f.n. 10 and 11)  which they  

c la im support  a  r i g h t  of access  t o  u n f i l e d  m a t e r i a l s .  However, none of 

t hose  ca se s  d e a l  w i t h  t h e  i s s u e  involved i n  t h i s  case.  The cases  c i t e d  by 

t h e  Media In t e rvenor s  a l l  i nvo lve  access  t o  c o u r t  hea r ings  o r  o t h e r  

j u d i c i a l  o r  quas i - j ud i c i a l  proceedings.  P l a i n t i f f s  do not q u a r r e l  wi th  

t hose  dec i s ions .  They a r e  simply no t  d i s p o s i t i v e  here .  
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There a r e ,  however, t h r e e  o the r  dec i s ions  of t h e  d i s t r i c t  c o u r t s ,  

which reach  the  i d e n t i c a l l y  same r e s u l t  a s  i n  t h i s  case. They a r e  Palm 

Beach Newspapers, Inc.  v. Burk, 471 So.2d 571 (Fla .  4 DCA 1 9 8 5 ) , ~  Post-  

Newsweek S t a t i o n s ,  F l o r i d a ,  - Inc.  v. F l o r i d a ,  474 So.2d 344 (Fla .  3 DCA 

1985) ,8 F l o r i d a  - - - Freedom Newspaper ,Inc. v .  McCrary, - 497 So.2d 652 (Fla .  1 s t  

DCA 1 9 8 6 ) ~ ~  

Burk involved a pending case  of a t tempted murder. I n  Burk t h e  

p re s s  sought t o  have t h e  t r i a l  cou r t  o rder  t h a t  a l l  depos i t i on  n o t i c e s  be 

f i l e d ,  t h a t  a l l  depos i t i on  t r a n s c r i p t s  be f i l e d  and t h a t  t h e  p r e s s  be 

allowed t o  a t t e n d  a l l  f u t u r e  depos i t i ons .  The t r i a l  cour t  re fused  t o  do s o  

and was a f f i rmed on appeal .  

Based on an exhaus t ive  review of t h e  law, t h e  d i s t r i c t  c o u r t  

concluded t h a t  t h e  press  had no r i g h t  of access  u n t i l  a ma t t e r  was f i l e d  of 

r eco rd ,  t h a t  t h e r e  was no requirement t h a t  counsel t r a n s c r i b e  o r  f i l e  

depos i t i ons  and t h a t  t o  c r e a t e  a r u l e  a l lowing p re s s  access  t o  non- 

j u d i c i a l ,  p r i v a t e  p r e t r i a l  proceedings would be f rought  w i th  d i f f i c u l t y  and 

i n e v i t a b l y  l e a d  t o  increased  l i t i g a t i o n .  

71n Burk, t h e  d i s t r i c t  c o u r t  c e r t i f i e d  two ques t ions  t o  t h i s  Court a s  being 
of g r e a t  pub l i c  importance. Oral  argument was he ld  on Apr i l  6 ,  1986. That 
case  i s  c u r r e n t l y  pending before  t h i s  Court ,  case  number 67,352. There i s  
a s i m i l a r i t y  of i s s u e s  between t h i s  case  and Burk, a l though Burk i s  a 
c r imina l  case  and t h e  p a r t i e s  d i d  not  d i s cus s  t h e  probable  impact of t h e  
media's con ten t ion  on c i v i l  l i t i g a t i o n .  Burk a l s o  does no t  involve  t h e  
t h r e sho ld  i s s u e  of i n t e r v e n t i o n  t h a t  i s  involved i n  t h i s  case .  

81n Post-Newsweek, t h e  d i s t r i c t  c o u r t  a l s o  c e r t i f i e d  a ques t i on  t o  t h i s  
Court.  That ma t t e r  i s  c u r r e n t l y  pending before  t h i s  Court ,  Case Nos. 
67,671 and 67,650. 

9 ~ h e r e  is one d i s t r i c t  c o u r t  d e c i s i o n  t o  t h e  cont ra ry .  It is  Short  v. -- 
Gaylord Broadcast ing Co., 462 So.2d 591 (Fla .  2nd DCA 1985). 
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Post-Newsweek g r a p h i c a l l y  i l l u s t r a t e s  t h e  extremes t o  which t h e  

media can go. That case  involved a  c r imina l  p ro secu t ion  f o r  mo le s t a t i on  of 

a  number of young ch i l d r en .  The media was not con ten t  t o  o b t a i n  cop i e s  of 

t h e  d i s cove ry  d e p o s i t i o n s  of those  c h i l d r e n ;  i t  wanted t o  a t t e n d  and 

presumably v ideo tape  (two of t h e  t h r e e  p e t i t i o n e r s  were owners of 

t e l e v i s i o n  s t a t i o n s )  t h e  depos i t i ons .  The t r i a l  c o u r t  ordered t h a t  t h e  

media could not a t t e n d  t h e  d e p o s i t i o n s  but  d i d  not  preclude t h e  media from 

ob t a in ing  cop i e s  of t h e  depos i t i ons  once t hey  were f i l e d .  

The media, of cou r se ,  appealed cla iming t h a t  t h e  t r i a l  cou r t  

e r r e d  i n  no t  app ly ing  t h e  Lewis t e s t .  The d i s t r i c t  cou r t  h e l d ,  however, 

t h a t  t h e  Lewis t e s t  was not  a p p l i c a b l e  because 

t h e r e  i s  no c o n s t i t u t i o n a l ,  p rocedura l  o r  
s u b s t a n t i v e  r i g h t  of t h e  p u b l i c  o r  t h e  media t o  
a t t e n d  p r e - t r i a l  d i s cove ry  depos i t i ons  i n  c r imina l  
case. .  . . 

Id.  a t  3 4 4 .  - 

McCrary a l s o  involved a  pending c r imina l  p rosecu t ion .  I n  McCrary 

t h e  p r e s s  sought acces s  t o  p r e t r l a l  t r ansc r ibed  s t a t emen t s  t aken  by t h e  

s t a t e  and fu rn i shed  t o  t h e  defendants  pursuant  t o  d i scovery  reques t s .  The 

d i s t r i c t  cou r t  concluded t h a t  s i n c e  t h e  documents had not been f i l e d  w i t h  

t h e  t r i a l  c o u r t ,  t h e  p r e s s  had no i nhe ren t  r i g h t  of access .  

Although Burk, Post-Newsweek and McCrary a l l  involved c r imina l  

c a s e s ,  they  should apply w i t h  equa l  f o r c e  i n  c i v i l  l i t i g a t i o n .  Indeed, 

more compelling arguments f o r  a cces s  can be made i n  c r imina l  c a se s  t han  

eve r  can be made i n  c i v i l  l i t i g a t i o n .  

I n  a d d i t i o n  t o  t h e s e  d e c i s i o n s ,  t h e r e  i s  a l s o  t h e  d e c i s i o n  i n  

Ta l l ahas see  Democrat, Inc .  v. W i l l i s ,  370  So.2d 867 (F la .  1 s t  DCA 1979). 



I n  s e t t i n g  a s i d e  an admin i s t r a t i ve  order  t h a t  would have prevented p re s s  

access  t o  a l l  f i l e d  depos i t i ons ,  t h e  d i s t r i c t  cour t  noted t h a t  t he  t ak ing  

of a  depos i t i on  can hard ly  be cha rac t e r i zed  a s  a  " j u d i c i a l  proceeding" t h a t  

would q u a l i f y  f o r  access ,  s i n c e  o r d i n a r i l y  no judge was present  and no 

r u l i n g s  a r e  made. 

When t h e  r h e t o r i c  is s t r i p p e d  away and t h e  substance of t h e i r  

p o s i t i o n  i s  exposed, what t h e  Media In te rvenors  seek i s  a  r u l e  t h a t  w i l l  

apply t h e  Lewis t e s t  t o  a l l  p r e t r i a l  proceedings, r ega rd l e s s  of whether t h e  

cou r t  i s  involved o r  they a r e  conducted i n  p r i v a t e  between t h e  l i t i g a n t ' s  

lawyers. The e f f e c t s  of such a  r u l e  could be d i sa s t rous .  Such a  r u l e  

portends a  s tagger ing  inc rease  i n  t h e  amount and cos t  of l i t i g a t i o n .  Since 

l i t i g a n t s  would never know i n  advance when t h e  media might seek information 

from them, such a  r u l e  would r e q u i r e  t h a t  i n  every case  cons ide ra t ion  be 

given t o  such an  even tua l i t y .  I f  a  pa r ty  had any conceivably poss ib l e  

reason t o  need p ro t ec t ion ,  a  motion would have t o  be f i l e d ,  n o t i c e  would 

have t o  be given t o  t h e  media and a  hear ing  would have t o  be he ld  wi th  t h e  

cou r t .  I f  t h e  media were d i s s a t i s f i e d  with t h e  amount o r  t iming of 

d i scovery ,  o t h e r  motions may r e s u l t .  The r e s u l t  would be congest ion,  

perhaps even havoc i n  t h e  system. The c o s t s  w i l l  be i nc red ib l e .  The 

amount of j u d i c i a l  time t h a t  would be consumed i s  incomprehensible. The 

e f f e c t  on t h e  ord inary  process of l i t i g a t i o n  is  inca l cu lab le .  And, t h i s  

comes a t  a  time when t h e  c o u r t s  a r e  a l r eady  crowded and t h i s  Court has  

i ssued  Adminis t ra t ive  Orders t o  i n su re  t h e  t imely  d i s p o s i t i o n  of 

l i t i g a t i o n .  

There i s  another  more s u b t l e  but p o t e n t i a l l y  more in s id ious  

e f f e c t  t h a t  such a  r u l e  could very e a s i l y  produce. Such a  r u l e  would make 



t h e  c o u r t s  a  t o o l  f o r  in format ion  ga ther ing .  Through t h e  c o u r t  p rocesses  

-- subpoenas, contempt o r d e r s ,  s anc t ions ,  e t c ,  -- t h e  media would have an  

extremely powerful c lub  t o  f o r c e  t h e  d i s c l o s u r e  of information.  I f  such a  

r u l e  were adopted, "1984" would t r u l y  have a r r i v e d .  What then  would happen 

t o  t h e  p u b l i c ' s  confidence i n  t h e  j u d i c i a l  system? 

For a l l  t h e  p r a c t i c a l  d i f f i c u l t i e s  ou t l i ned  i n  Burk, and f o r  a l l  

t h e  reasons s t a t e d  i n  t h i s  b r i e f ,  such a  r u l e  should not  be adopted. 

Respondents pray t h a t  t h i s  Court no t  c r e a t e  a  s p e c i a l  c l a s s  of r u l e s  f o r  

t h e  media. Since t h e  media has  always had access  t o  a l l  cou r t  proceedings 

and the  c o u r t  f i l e  and has  no c o n s t i t u t i o n a l  r i g h t  t o  i n t e r f e r e  w i th  t he  

process  of l i t i g a t i o n ,  p l a i n t i f f s  would r e s p e c t f u l l y  reques t  t h a t  t h i s  

Court a f f i r m  t h e  d e c i s i o n  below, 
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CONCLUSION 

The t r i a l  cou r t  should not  have granted t h e  motion t o  in te rvene .  

Having done so ,  t he  t r i a l  cou r t  c o r r e c t l y  ru l ed  t h a t  t h e r e  was no r i g h t  of 

access  t o  m a t e r i a l s  t h a t  were no t  f i l e d  and t h e r e f o r e  not  a v a i l a b l e  t o  t h e  

pub l i c  genera l ly .  The d i s t r i c t  cour t  below should have reversed  t h e  o rde r  

a l lowing i n t e r v e n t i o n  and i t s  f a i l u r e  t o  do so was erroneous.  Nonetheless ,  

t h e  d i s t r i c t  cou r t  c o r r e c t l y  a f f i rmed t h a t  po r t i on  of t h e  t r i a l  c o u r t ' s  

o rde r  denying t h e  motion t o  compel and, i n  t h a t  r e s p e c t ,  t h e  op in ion  below 

should be a f f i rmed.  

Respec t fu l l y  submit ted,  

STEWART TILGHMAN FOX & BIANCHI,  P.A. 
S u i t e  1900 
4 4  West F l a g l e r  S t r e e t  
Miami, F lo r ida  33130 
Attorneys f o r  Respondents, Paula  
Hawkins and-W. E. Hawkins 
Phone: ( 3  ) 358-6644 

BY -. - .- - - 
Lar y  S. Stewart  X 
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