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WHETHER PLAINTIFF MISCHIEVOUSLY OR CARELESSLY PROVOKED OR AGGRAVATED THE 
DOG WHICH ATTACKED AND INJUIiED HIM, GIVEN THE LACK QF THE NECESSARY PROOF 
TO SUPPOIZT THE DEFENSE. 



STATEMENT OF THE CASE AND FACTS 

This is an appeal by Plaintiffs/Appellants/Petitioners, Shaun Leo 

Reed, a minor, by and through his parent and next friend, May Elretta 

Lawrence, and May Elretta Lawrence, individually, of a Final Judgment entered 

by Judge John H. Dewell. R. 100.' This Court accepted jurisdiction of this 

cause on March 20, 1987 to review the decision of the District Court of 

Appeal, Second District, entered on October 24, 1986. Therein, the Second 

District affirmed by way of an eleven page per curiam opinion the Trial 

Court's denial of Petitioner's Motion to Strike Affirmative Defense which 

pertained to the only issue suhnitted for the jury's determination - the 

application of the mischievous or careless provocation or aggravation defense 

to a four year old victim of a dog attack. Petitioners timely filed their 

Notice to Invoke Discretionary Jurisdiction as to the Second District's 

decision pursuant to Rule 9.030 (a) (2) (a) (IV) , Florida Rules of Appellate 

Procedure, and Article V, I11 (b) (3) , Florida Constitution. 

The Polk County Circuit Court action was tried before a jury and 

arose as a result of an attack by the Defendants/Appellees/Respondents, Felix 

and Martha Ekmen's, dog against Shaun on September 2, 1983. At the time of 

the attack, Shaun was four years old and was lawfully on the property of 

Respondents. The minor child suffered multiple, complex dog bite lacerations 

in and around the eyes which required emergency surgery under a general 

anesthesia, a t m  day hospitalization and resulted in Shaun's temporary loss 

of sight. T. 75-76, 84-87, 111-115. 

For purposes  of t h i s  b r i e f ,  t h e  P e t i t i o n e r / m i n o r  c h i l d  w i l l  be  r e f e r r e d  t o  
a s  t h e  minor c h i l d  o r  Shaun. A d d i t i o n a l 1  , T. w i l l  deno te  t h e  t r i a l  
t r a n s c r i p t  p o r t i o n  of t h e  Record on Appeal anB R. w i l l  deno te  t h e  b a l a n c e  of 
t h e  Record on Appeal. 

- vii - 



Prior to the trial belw, it was uncontested that Florida Statutes 

$767.04 (1982) casts the m e r  of a dog in the role of a virtual insurer, 

holding the m e r  strictly liable for injuries and damages resulting frm 

their dog biting another unless one of the limited statutory defenses applies. 

It was also uncontested that the Respondents were both the mers of the dog in 

question and that the dog attacked and bit Shaun, inflicting severe injury and 

damage. T. 162-163. Thus, the only contested issue with regard to the 

Petitioners' case in chief as to liability was whether Shaun was lawfully on 

the property of the Respondents. 

Subsequent to the defense resting belw, the Trial Court properly 

directed a verdict in favor of Appellant, holding that Petitioners had met 

their burden under Florida Statutes S767.04 (1982) and that Shaun was lawfully 

on the premises at the time of the attack. T. 159. Respondents have not 

appealed the directed verdict entered in favor of Petitioners. Hence, the only 

remaining issue with regard to the liability of Respondents was the asserted 

affirmative defense of Respondents that Shaun scstaehaw mischievously or careless- 

ly provoked or aggravated their dog. 

Both prior to and at trial, Petitioners mved to strike the affirma- 

tive defense as inapplicable as a matter of law with regard to an attack of a 

dog upon a child of tender years - to wit, four years of age. T. 5. 

Additionally, Petitioners mved for Surm~try Judgment prior to trial and for a 

directed verdict at the close of the Respondents' case on the ground that the 

affirmative defense was inapplicable as a matter of law and that the 

Respondents' failed and were unable to offer sufficient proof or evidence 

beyond Ere speculation or conjecture to permit the jury to lawfully find that 

Shaun had mischievously or carelessly provoked or aggravated the dog. R. 

11-12, T. 159-160. 
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A s  acknmledged by Respondents' counsel i n  h i s  closing argument, the 

sole proof o r  evidence offered by the Respondents w i t h  regard t o  their 

asserted defense that Shaun mischievously o r  carelessly provoked o r  

aggravated the dog was the testimony of a neighbor, Mrs. Jean Jones: 

So it narrod it down t o  one issue, one defense: 
Did Shaun provoke o r  aggravate the dog in to  
inf l ic t ing  the damage? And, luckily, and we can 
bless God for  this, that there was a witness t o  
that incident, the next door neighbor, because I 
can honestly tell you that had there not been a 
witness, we-wouldn't be here today. But - so the 
whole thing, the whole issue here today is going 
t o  be determined bv vou a s  t o  whether o r  not vou .' 2 a 

believe Jean Jones. That's real ly a l l  you have t o  
determine here today, whether o r  not you believe 
Jean Jones. 

T. 199 (emphasis added) . 
Mrs. Jean Jones' t e s t b n y  w i t h  regard t o  the alleged mischievous- 

ness o r  carelessness was insufficient t o  give rise t o  a jury question, given 

the fac t  that she t e s t i f i ed  that she could not actually see what Shaun was 

doing o r  whether he i n  fac t  touched the dog o r  anything else - she just 

assumid he was. T. 154-156. Said testimony was consistent w i t h  her deposi- 

t ion  testimony f i l ed  i n  support of the Motion for  Sumoary Judgment denied by 

the Tr ia l  Court, wherein she stated: 

A. W e l l ,  I was i n  my l iving rocan. I could look 
out my windm r ight  in to  M r .  Felix' porch and I 
saw this l i t t le  boy. And he caw around t o  the 
van. And he kneeled down and looked under the van 
and, I don't knm whether he pulled the chain t o  
the dog o r  what he did, but the dog apparently b i t  
him o r  snapped a t  him o r  scatlething. H e  screamed, 
and Felix ran out. . . 
Q. OK. Could you see the b i t e  i t s e l f  o r  the 
snap i t s e l f ?  

A. No. 



Q. OK. You just saw the little boy kneel under 
there? And did you see him pulling or sawthing? 

A. It's apparently as if he was pulling 
sa~thing. So I guess it was the chains. I said 
it was the chains, I don't knm. . . 
Q. OK. Was it a bad dog bite, as far as you 
knm? 

A. I don't knuw, I didn't see it. 

Q. You didn't see it? 

A. No... 

Q. What actually did you see? Let m get 
specific. You say you think you saw him pulling 
on the chain? You're not sure what he was doing 
under there? 

A. I presumed he was after the dog. 

Q. OK. What did you actually see that made you 
presume that? 

A. The way he got d m .  The dog sleeps under 
the van, and the way he got dmn there to look 
under to see if the dog--1 say, to see if the dog 
was under there. And then, as if he reached under 
to do sanething. So I just say he was pulling the 
dog out. 

Q. But all you saw was him reached under there? 

A. That's right. 

Q. You didn't see him pull on the dog's ears? 

A. No. 

Q. You didn't see him pull the chain, you just 
thought he was going to pull the chain? 

A. As if he was pulling sanrething, so I just 
said it was the chain. 

Q. But you don't knm actually what he was 
pulling? 

A. No. 



Despite the Trial  Court's misgivings w i t h  regard thereto, T. 93-96, 

167, and despite the case law directly on point and contrary t o  Respondents' 

position, the Trial  Court ruled that  the statutory defense of mischievous o r  

careless provocation o r  aggravation should apply t o  a child of four years. 

Further, the C o u r t  denied Petitioners' mt ion  for  Sumnary Jud-t and Motion 

for  Directed Verdict despite the fai lure of the Defendants t o  offer  sufficient 

proof o r  evidence, other than speculation o r  conjecture, t o  permit the jury t o  

consider the exculpatory provision and asserted provocation o r  aggravation of 

the dog. T. 160. 

The Court therefore sukmitted the case t o  the jury with the only 

issue pertaining t o  l i ab i l i t y  being whether Shaun mischievously o r  carelessly 

provoked o r  aggravated the Respondents' dog such a s  t o  bar his recovery froan 

Respondents. The Court instructed the jury: 

The Court nod instructs you, a s  a matter of law, 
that  the Defendants, Felix and Martha E?uwen, uwned 
the dog which b i t  the Plaint iff  , Shaun Reed. The 
Court further instructs you, a s  a matter of law, 
that  the Pla int i f f ,  Shaun Reed, was lawfully i n  o r  
on the property of the Defendants, Felix and 
Martha Boren, a t  the tinu3 of the aforesaid dog 
bite.  So the issue for your determination on the 
defenses of the Defendants, Felix and Martha 
W e n ,  i s  whether the Plaint iff ,  Shaun Reed, 
mischievously o r  carelessly provoked o r  aggravated 
the dog that  attacked the Plaint iff ,  Shaun Reed... 

I f  the greater weight of the evidence does not 
support the defense of the Defendants, Felix and 
Martha Eimen, then your verdict should be for the 
Plaint iffs ,  Shaun Reed and Mae Lawrence, i n  the 
t o t a l  amunt of their damages. Hmever, i f  the 
greater weight of the evidence supports the 
defense of the Defendants, then your verdict 
should be for  the Defendants, Felix and Martha 
l3men... 



Thereafter, on December 3, 1985, the jury returned a verd ic t  i n  

favor of  the Respondents. On December 10, 1985, Pe t i t ioners  timely f i l e d  

their bbtion f o r  Judgment in Accordance with Motion f o r  Directed Verdict and 

Motion f o r  New T r i a l  pursuant t o  Rule 1.480 (b) (c) and Rule 1.530, Florida 

Rules of  C iv i l  Procedure. R. 94-96. The grounds fo r  s a id  Motions were the 

erroneous rul ings  by the Court that the affirmative defense o f  mischievous o r  

careless provocation was applicable despi te  the age of Shaun a s  wel l  a s  the 

f a c t  tha t  the evidence s u h i t t e d  with regard t o  the defense could not support 

o r  j u s t i fy  the verd ic t  returned by the jury. 

On December 20, 1985, the T r i a l  Court denied Pet i t ioners '  M i o n  for  

Judgrrrent i n  Accordance w i t h  bbtion f o r  Directed Verdict and Motion f o r  New 

T r i a l  and entered its Final  Judgmnt consis tent  wi th  the jury verdic t .  

R. 97,98. Pe t i t ioners  timely f i l e d  their Notice o f  Appeal t o  the Second 

D i s t r i c t  C o u r t  of Appeal on January 15, 1986, R. 102, which subsequent there to  

a f f i m e d  the luwer court  decision. As previously noted, this Court accepted 

ju r i sd ic t ion  pursuant t o  Article V, I I I ( b )  (3 ) ,  Florida Consti tution and h l e  

9.030 (a) (2) (IV) , Florida Rules of Pgpellate Procedure on March 20, 1987. 
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SUMMARY QF ARGUMENT 

The Trial and District Courts respectively erred in denying and 

affirming the denial of Petitioners' Motion for New Trial based on the 

erroneous application of the defense of mischievous or careless provocation or 

aggravation to a child of tender years. As held by this Court in Swindell v. 

Hellcamp, 242 So.2d 708 (Fla. 1970) and either ignored or rejected by the 

courts belonl, a four year old minor is conclusively presumed to be incapable 

of canmitting negligence or a crime and therefore is likewise incapable of 

mischievous or careless provocation or aggravation. 

Thus, as properly and specifically held by the First District in 

Harris, supra, the conclusive presuqtion mandated by this Court in Swindell, 

supra, that a child under six years of age is incapable of carrmitting 

negligence (or a crime) is directly applicable to the affirmative statutory 

defense of mischievous or careless provocation or aggravation as set forth in 

5767.04, Florida Statutes (1982). Given the fact that the case at bar, as 

tried and appealed, has no other legal or factual questions to preclude a 

clear and determinative decision as to the sole issue presented - whether the 
careless or mischievous provocation or aggravation defense is applicable to a 

child of tender years - the instant petition presents a perfect vehicle for 
this Court's resolution of the acknmledged decisional conflict bemeen the 

First, Second and n m  Fifth Districts. 

As opposed to adopting the First District's well reasoned 

interpretation as to the application of the statutory defense to a child of 

tender years (or the similarly persuasive decision of the Ohio Court of 
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m a l )  , the Second District opted for the rationale of the Arizona and 

Illinois courts despite the primary basis for the decisions in said states - 
the fact that the statutory defense in said states provides no mitigating or 

limiting language or circumstances to  the defense other than the "provoking" 

of the animal. In Florida, the Legislature has clearly failed t o  provide such 

a broad brush defense to  a dog bite attack, limiting the provocation or 

aggravation t o  one effected through "careless (ness) " or mischievous (ness) . " 
A s  such, the question, as properly determined by the F i r s t  D i s t r i c t ,  beccanes 

not whether a provocation or aggravation occurred, but rather whether it 

occurred as a result of the careless or mischievous act of the victim given 

the w11-established law in Florida as t o  the inability of a child of tender 

years t o  c&t either contributory negligence or a c r b .  It is patently 

clear that such a limitation must have been intended by the Legislature as to  

the statutory defense. 
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I. THE TRIAL AND DISTRICT COURTS EBRED IN RESPECTIVELY DENYING AND AFFIRMING 
THE DENIAL, OF PrnITIONERS' MOTION FOR NEW TRIAL, WED ON THE EBRmEOUS 
APPLICATION OF THE MISCHIEVOUS OR CARELESS STATUTORY DEFENSE TO A CHILD 
OF TENDER YEARS. 

The cause of action belm was tried before a jury and arose out of 

an attack by the Respondents' dog on Petitioner, Shaun Leo Reed. The cause of 

action, both belm and on appeal, is governed by Florida Statutes $767.04 

(1982) 2, which provides both the exclusive r d y  and the exclusive defenses 

in a dog bite action. Belcher Yacht, Inc. v. Stickney, 450 So.2d 1111 (Fla. 

1984). However, it is well established that statutory provisions must be 

interpreted, when possible, in harmony with existing law, both c m n  and 

statutory. 

Statutes are to be construed with reference to 
appropriate principles of the ccarmon law. And, 
when possible, they should be so construed as to 
make them harmnize with existing law, and not 
conflict with long settled principles. Similarly, 
the courts will assume that fundamental rules of 
equity jurisprudence are k n m  to the legislature 
at the time it inacts a statute, and will not 
ascribe to the legislature an intent to radically 
depart £ran those principles unless clear and 
explicit language to this purport is used in the 
statute. 

49 Fla.Jur.2d Statutes $172 (1984). 

* 0767.04 L i a b i l i t y  of owners 

The owners of any dog which s h a l l  b i t e  any person, while  such person i s  
on o r  i n  a  pub l i c  p l ace ,  o r  lawful ly  on o r  i n  a  inc luding  t h e  
pro e r t y  of t h e  owner of such dogs, s h a l l  be liab~i'f",":~s$?zma~es a s  may be f suf e red  by peFsons b i t t e n ,  r ega rd l e s s  of t he  former v ic iousness  of such dog 
o r  t h e  owners knowled e  of such v ic iousness .  A person i s  lawful ly  upon 
p r i v a t e  proper ty  of sucg owner w i th in  t h e  meaning of t h i s  a c t  when he i s  on 
such proper ty  i n  t he  erformance of any duty imposed u  on him by t h e  laws of 
t h i s  s t a t e  o r  by t h e  faws o r  p o s t a l  r egu la t ions  of t h e  t n i t e d  S t a t e s ,  o r  when 
he i s  on such proper ty  upon i n v i t a t i o n ,  expressed o r  implied,  of t h e  owner 
t he reo f ;  Provided, however, no owner of any dog s h a l l  be l i a b l e  f o r  any 
dama e s  t o  any person o r  h i s  proper t  when such person s h a l l  mischievously o r  f ca re  e s s l y  rovoke o r  agqravate  t h e  Jog i n f l i c t i n  such damage; nor  s h a l l  any 
such owner \e  so  l i a b l e  i f  a t  t h e  time of any suet i n j u r y  he had d isp layed  i n  
a  p r o m i n e ~ t  p l ace  on h i s  premises a  s i g n  e a s i l y  readable  inc luding  t h e  words 
"Bad Dog. 



In the case at bar, the Trial and District Courts failed and refused 

to interpret S767.04, Florida Statutes (1982), in light of the well- 

established and fundamental principle of cannon law that a child under six 

years of age is conclusively presumtd to be incapable of ccamcitting contribu- 

tory negligence or, for that matter, a crime. See generally Swindell v. 

Hellkamp, 242 So.2d 708 (Fla. 1970) . Additionally, the courts belm failed to 
follm the only decision in the State of Florida directly on point, Harris v. 

Mriconi, 331 So.2d 353 (Fla. 1st DCA 19761, despite the absence of conflict- 

ing authority. 

Finally, the Second District improperly opted in its opinion belm 

for the Kansas rule of law as to the capability of a child of tender years of 

camnitting contributory negligence as opposed to this Court's holding in 

Swindell, supra. As stated in the opinion belm: 

Although Florida's statute does impose a requirement that 
the provocation be cccrrmitted "mischievously or 
care~essly," we agree that there is no precise age 
at which a child may be said, as a matter of law, 
to have acauired such knmledae and discretion as 

Opinion page 8 (emphasis added) . 
The emphasized position of the Second District above is directly and 

expressly contrary to this and the majority of courts in the United States' 

position that a child under the age of six is incapable of cdtting 

contributory negligence or a crime. The Trial and District Courts therefore 

cktted reversible error in denying Petitioners' Mtion to Strike the 

affirmative defense, Motion for Sumnary Judgmnt and Motion for New Trial 

based thereon and in instructing the jury that it should consider the 

mischievous or carelessness of the minor Petitioner, Shaun Leo Reed. 



A. A FOUR YEAR OLD MINOR IS CONCLUSIVELY PRESUMED TO BE INCAT?ABLE OF 
COMMI'ITING NEGLIGENCE OR A CRIME AND -RE IS LIKEWISE JXAPABLE OF 
MISCHIEVOUS OR CARELESS PROVOCATION OR AGGRAVATION. 

As held by this Court in Swindell, supra, a child under six years of 

age is conclusively presmd to be incapable of ccarmitting contributory 

negligence or a crirrre. 

In the absence of a legislative declaration, it is 
our opinion and we SO hold, that the child herein 
involved and any other child under six years of 
age is conclusively presurru3d to be incapable of 
comnitting contributory negligence. This holding 
is ccmpatible with the commn law rule that a 
child under seven is conclusively presumed to be 
incapable of d t t i n g  a crirrre in as much as a 
child must learn individual safety at an early age 
but social consciousness m s  at a scawht later 
age. 

Id. at 710. See also, Metropolitan Dade County v. Dillon, 305 So.2d 36 (Fla. - -- 
3d DCA 1974). 

The conclusive presqtion necessarily follm frm the fact that a 

person ' s age, intelligence, experience, knuwledge , training, discretion, 

alertness and physical condition are necessary elements as to whether a person 

is capable of exercising care in a given situation, detect dangerous 

conditions or appreciate the degree of hazards involved in conditions actually 

observed. 38 Fla.Jur.2d Negligence $85 (1982). The general principle has 

likewise given rise under the caarmon law to the Attractive Nuisance Doctrine 

and the increased duty that a land m e r  m s  to protect child invitees frm 

danger as ccanpared to the duty med by the same landholder to adult invitees. 

Green Springs, Inc. v. Calvera, 239 So.2d 264 (Fla. 1970); Main v. Bankers 

Life and Casualty Co., 110 So.2d 718 (Fla 3d DCA 1959). 

The preference of the Second District Court of Appeal of sul=anitting 

to a jury the question of whether a child has a particular capacity at a 

certain age for comnitting willful and malicious acts or avoiding particular 



dangers f l i e s  in the face of the majority of Courts in the United States, 

including this Court, and further ignores the extrerrrely important policy 

consideration given t o  the fact  tha t  a child of tender years is incapable of 

discerning the consequences of i ts actions and, therefore, cannot be held 

legally l iable  for  ac ts  under any objective standard designed for  normal 

reasoning persons. 

There is an age a t  which no care can be required 
of a child, in other words, an age a t  which the 
doctrine of contributory negligence has no 
application. Even there is wide disagreemnt 
regarding the c r i t e r i a  t o  be used for determining 
whether a child is ut ter ly  incapable of 
negligence, the courts universally recognize that  
sarru3 children may be of such tender years as  t o  be 
without the mental o r  physical capacity t o  
understand and appreciate the perils that  may 
threaten them and t o  avoid such dangers, and 
therefore are not charged w i t h  personal 
contributory negligence for  having failed t o  avoid 
injury f r m  such perils, but are conclusively 
presumed t o  be incapable of such negligence. 

57 Zun. Jur. 2d Negligence 5362 (1972) . 
Consistent therewith, the Ohio Appllate C o u r t  i n  Ramsey v. King, 

470 N.E.2nd 241 (Oh. App. 1984), held, in strikingly similar circumstances, 

tha t  the conclusive presunption against a child of tender years being held 

accountable for  negligence is direct ly related and applicable t o  a strict 

l i ab i l i t y  dog b i t e  s tatute with an included provocation defense. 

W e  cannot say where the line of demarcation 
occurs, w i t h  respect t o  the ab i l i ty  of a child to 
tease, torment, o r  abuse, within the meaning of 
R.C. 955.28, but we hold a s  a matter of law, that  
a 3-year-old child is incapable of such conduct. 
While a child may be capable of such conduct a t  
the age of 5, 6 ,  o r  7, it would seem a x i m t i c  
that  there is same age, i n  infancy, where we 
cannot a t t r ibute  the ab i l i ty  t o  tease, t o m t ,  o r  
abuse t o  a child. For example, an infant only t w  
weeks old surely cannot be considered capable of 
teasing, tormenting, o r  abusing a dog. W e  hold 
that  such is a lso  true for  a child the age of 
three.. . 



Id. a t  244. Thus, th i s  cause should be reversed and remanded for a new t r i a l .  - 

B. THE CONCLUSIVELY PRES- IKAl?ABILITY OF A CHILD UNDER SIX YEARS OF AGE 
COMMIWING NEGLIGFSJCE OR A CRIME IS DIFGCTLY APPLICABLE TO THE 
AFFIRMATIVE STATUTORY DEFENSE OF MISCHIEVOUS OR CAREXESS PRCNOCATION OR 
AGGRAVATION A S  SJTC FOm I N  SIXTION 767.04, mX,RIDA S T m S  (1982). 

The f i r s t  Florida appellate court to consider the propriety or  lack 

thereof of suhnitting t o  a jury the question of mischievous or  careless 

provocation or  aggravation i n  a dog b i te  case involving a child of tender 

years was the Firs t  D i s t r i c t  i n  Harris, supra. Therein, the Firs t  Distr ict  

found and held: 

Petitioner urges that since a child under sy 
years of age is legally incapable of negligence 
she is likewise incapable of carelessness and may 
not therefore be found by a jury t o  have "care- 
lessly provoke[d.Ig' the dog which b i t  her. To 
resolve the issue thus presented, we mst deter- 
mine whether there is a distinction between the 
term "negligence" a s  custak~lrily employed i n  t o r t  
actions and "careless" as  that term is used in y e  
subject statute. We hold them t o  be synonymus. 

Having held that a s  a matter of law the minor 
pla int i f f ,  being under six years of age, could not 
have been held l iable for carelessly provoking the 
dog owned by the individual defendant, it 
necessarily follaws that the learned and able 
t r i a l  judge erred in denying appellants' motion 
for a directed verdict on the issue of l iabi l i ty .  

Webster's Seventh N Collegiate Dictionary 
defines careless t o  man "free f r m  care: . . . 
UNC-, INDIFFEREFT. . . : not taking 
care. . . : NEGLIGENT. . .I' The same authority 
defines negligent t o  man "marked by a carelessly 
easy manner". 
Ballentine's Law Dictionary, Third Edition, 
defines careless t o  mean "A word of broad siqnif i- 
cance, including negligence, wantonness, reckless- 
ness. The word is synonymus with the word 
'negligent, ' but 'negligent' is probably the 
preferable word when used in legal pleadings and 



proceedings. " (Citation anitted) The lack of due 
diligence or  care. guilty of negligence" and 
negligence as  "A word of broad significance which 
may not be readily defined w i t h  accuracy. 
(Citation anitted) The lack of due diligence or  
care. . . . In the legal sense, a violation of 
the duty t o  use care. . . ." 
Please see also nmrous  case c i tes  i n  Words and 
Phrases, V o l m  6, West Publishing Co., 
carelessness. 

Id. a t  355. As t o  the definitions of careless, Blacks L a v  Dictionary 193 (5th - 

ed. 1979) simply defines careless t o  mean "absence of care; negligent; 

reckless." 

In H a r r i s ,  the Firs t  District apparently did not consider and 

therefore did not hold whether o r  not a child under six years of age is 

capable of "mischievous" provocation or aggravation, as  the Court held that 

there was absolutely question that such a defense was refuted by the agreed 

upon facts of that case. Hmver,  given the fact that the underlying basis 

for the Harris decision is the fundamntal principle that a child under six 

years of age is conclusively presumed incapable of ccamcitting either 

negligence or  a crime, it necessarily fo l lws  that a child under six is 

likewise incapable of being held t o  have mischievously provoked or  aggravated 

a dog that subsequently attacks the child. 

The decision by the Trial Court not t o  str ike the affirmative 

defense and the erroneous instruction t o  the jury consistent therewith was 

apparently based on Respondents' argument that this Court had implicitly 

overruled H a r r i s ,  supra, i n  Donner v. Arkwrite, 358 So.2d 21 (Fla. 1978) and 

Belcher, supra. T.93-94. Hmver, contrary t o  Respondents' assertion, 

neither Donner nor Belcher considered or ruled upon the question of whether 

the defense of mischievous or  careless provocation or  aggravation could be 

applied t o  a minor under six years of age. To the contrary, both S u p r a  



Court cases merely held that 5767.04, Florida Statutes (1979) superseded the 

ccamhon law as to the application of cchnparative negligence in general and that 

a jury should not be instructed on both the ccmmn law defense of assumption 

of the risk "as we11 as" the defenses expressed in 5767.04, Florida Statutes 

As noted by this Court in Donner and as apparently conceded by the 

parties to that appeal, the cammn law defense of assumption of the risk was 

basically subsumed into the mischievous or careless provocation or aggravation 

defense set forth in 5767.04, Florida Statutes (1979) . In fact, a long line 

of cases has consistently conceptualized the provocation or statutory defense 

as being consistent with the c m n  law defenses of assumption of the risk 

(naw incorporated into the law of cchnparative negligence - Blackbum v. Dorta, 
348 So.2d 287 (Fla. 1977)). Thus, as held by the Third District Court of 

Appeal in Vandercar v. David, 96 So.2d 227 (Fla. 3d DCA 1957), quoting with 

approval, Smythe v. Schacht, 93 Cal.App.2d 315, 321, 209 P.2d 114, 118 (1949): 

While the Dog Bite Statute does not found the 
liability on negligence, good morals and sound 
reasoning dictate that if a person lawfully upon 
the portion of another's property where the biting 
occurred should kick, tease, or otherwise provoke 
the dog, the law should and would recognize the 
defense that the injured person by his conduct 
invited injury and therefore, ass& the risk - 
thereof. 

Id. at 25 (emphasis added). Likewise, the Fourth District in ~nglish v. - 
Seachord, 243 So.2d 193 (Fla. 4th DCA 1971) , held: 

Nor may an m e r  raise contributory negligence as 
such as a defense to an action for injuries, - 
although assumption of the risk, usually based on 
provocation or aggravation of the dog, is 
permissible as a defense. 

Id. at 25. See also Wendland v. Akers, 356 So.2d 368 (Fla. 4th DCA 1978); - -- 
Allstate Insurance Company v. Greenstein, 308 So.2d 561 (Fla. 3d DCA 1975) ; 



Hallv. Ricardo, 297 So.2d 849 (Fla. 3d DCA 1974); Issacs v. Pmll, 267 So.2d 

864 (Fla. 2d DCA 1972). 

This Court in Donner in fact acknawledged and confirm4 the 

conceptual accuracy of the Vandercar line of cases and their conclusion that 

the provocation defense could be equated to s m  degree with the doctrine of 

assurred risk. The Donner court simply held that they incorrectly "classified" 

the provocation defense as assumption of the risk, and said classification was 

later improperly argued as authority for the instruction of a jury in a dog 

bite case on both the statutory defenses as we11 as the defense of assumption 

of the risk. 

While Petitioner concedes that the statutory 
defenses would frequently be applied in much the 
same fashion as the doctrine of assumed risk, he 
suggests that to continue permitting trial courts 
to instruct on the camnon law doctrine will foster 
confusion... 

We agree with Petitioner that the jury should 
not have been instructed separately on assumption 
of risk but should have been charged solely on the 
defenses expressed in 5767.04 ... 

We recognize that our decision today appears 
to overrule a nunnber of opinions issued by the 
district courts of appeal of this state stating 
that the doctrine of a s s d  risk is a valid 
defense under the statute. See Allstate.. . - 
Hall. . . Issacs... English ... Vandercar... 
Hcwever, a careful readins of those cases will 
shew that the defenses asse'rted, liberally labeled 
as assumption of risk, were in reality based upon 
provocation or aggravation of the animal... 

Thus, the Vandercar court impliedly concluded 
that the provocation defense could be equated with 
the doctrine of assumed risk. . . Thus, while these 
cases were conceptually accurate in finding that 
the defense to the statutory right of action was 
predicated upon provocation of the dog, as 
enunciated in the statute, they incorrectly 
classified this defense as assqtion of risk. 



Id. at 24-25. This Court, rather than overruling the Vandercar line of - 
decisions or the Harris, supra, decision, has confirmd the conceptual 

accuracy of the caparison of the provocation defense with the defense of 

assumption of the risk but stated that the classification with or instruction 

on both theories was potentially confusing. 

The Donner Court in fact went on to specifically state in footnote 5 

that: 

While Petitioner concedes that the statutory 
defenses of "mischievously or carelessly provoking 
or aggravating the dog" would have to be applied 
in much the same fashion as the ccarmon law 
doctrine of assumed risk, we note that the 
statutory and cclmnon law defenses are not 
synonymus. One can knmingly and voluntarily 
expose himself to the danger of a vicious dog 
(assumption of the risk) without necessarily 
provoking or aggravating him mliciously or 
carelessly. 

Id. at 24. This Court thereby implicitly recognized the fact that the - 

assumption of the risk defense was in fact a much broader defense than the 

provocation defense set forth in S767.04, Florida Statutes (1982) . The Court 
further recognized that the application with regard to the bm defenses would 

necessarily be similar as to both mischievous or careless provocation or 

aggravation. As held by the First District in Harris, supra, that consistent 

application would include the fun-tal ccmmn law principle that a child is 

conclusively presumd incapable of cktting negligence or assuming the risk. 

Logically, if the ammn law exception to the doctrine of assumption of the 

risk applies to that broader defense, it must likewise apply to the mre 

narrcrw but consistent statutory defense. 

The Trial Court was therefore in error in its denial of Petitioners' 

Motion to Strike, bbtion for Sum~lry Jud-t and Motion for New Trial as well 



as in its instruction to the jury to determine whether Sham mischievously or 

carelessly provoked or aggravated the dog that attacked him. 

C. THE SECOND DISTRICT'S RELIANCE ON TEE CITED ARIZONA AND ILLINOIS 
DECISIONS IS MISPLACED GIVEN THE DISTINGUISHABLE NATURE OF THE STATUTES 
IN SAID STATES AND IS INDICATIVE OF THE ERRONEOUS NATURE OF THE HOLDING 
BELOW. 

In the Second District's decision belm, the Court relies and 

prefers the easily distinguishable decisions in Illinois, Arizona and Kansas 

to support the rationale of its opinion as opposed to those cases, including 

the First District's opinion in Harris and this Court's decision in Swindell, 

supra, which are mre closely akin to the facts and circumstances of the case 

at bar and, in the case of Harris, interpret Section 767.04, Florida 

Statutes (1982) as opposed to the easily distinguishable statutes in Illinois 

and Arizona. Thus, the Second District appears to prefer the Kansas approach 

to the question of the capacity of a child at any age to be capable of 

d t t i n g  contributory negligence to this Court's well-reasoned decision in 

Swinde 11, supra. 

Similarly, the Court helm cites as authority for its decision the 

Arizona decision of Tony v. Bouthillier, 631 P.2d 557 (Ariz. Ct. App. 1981) 

and the Illinois decision of Nelson v. -is, 344 N.E.2d 268 (Ill. App. 1976) 

in preference to the First District's decision in Harris, supra, the Ohio 

Court of Appeals' decision in Ramsey, supra, and the Louisiana Court of 

Appeal's decision in ktbeze v. Cherokee National Insurance Canpany, 345 So.2d 

577 (La. Ct. App. 1977) , despite the fact that the Arizona and Illinois 
statutes are clearly distinguishable frm the Florida and Ohio statutes with 

regard to dog bite liability. 

In Tony, supra, the Arizona Court of Appeal centered its decision as 

to the application of the statutory defense of provocation to a child of 



tender years on the fact that the statute did not distinguish betwen 

intentional and unintentional, or, as in the State of Florida, careless or 

mischievous, acts of provocation. To the contrary, the statute in Arizona (as 

well as in Illinois) merely states that a person who provokes a dog, without 

reference to intent or carelessness, is barred f m  recovering under the 

Statute. In Florida, it is clear that the Legislature intended the 

provocation or aggravation defense to be limited or qualified by the nature 

and intent of the provocation given its inclusion in the Statute of the 

requirement that the aggravation or provocation be carelessly or maliciously 

effected. 

D. THE SECOND DISTRICT'S SI'RICT CONSTRUCTION AND FINDING THAT THE SUBJJEI' 
ST- IS REPLETE WITH ALL INCLUSIVE TERMS IS CONTRARY TO 'T€E 
INTERPFETATIONS OF THIS CCUFCI' AS TO THE "BAD DOG" SIGN DEFENSE AND THE 
ACTUAL LANGUAGE AND INTENT OF THE SUaSECT DEFENSE. 

Nor is the Second District's finding in its decision below that 

S767.04, Florida Statutes (1982) should be strictly construed and that the 

statute is replete with all inclusive terms correct or persuasive. In fact, 

this and other courts in the State of Florida have explicitly dealt with the 

construction of the statute and refused to strictly construe same as to the 

defenses enunciated therein. Significantly, Respondents helm argued in their 

Reply Brief that the treatmnt of the "bad dog" sign defense in the case law 

is analogous to the manner in which the other defenses should be treated. 

Such is an extremly accurate analogy and carparison. 

At page four of their Reply Brief below, Respondents stated: 

For the Appellant to contend that the statutory 
defense of provoking or aggravating the dog 
inflicting the damages not available to the 
defendant because of the plaintiff ' s age, 
disability would be canparable to contending that 
the statutory defense of the pdnently displayed 
"bad dog" sign was not available to a defendant 



because a p la in t i f f  was suffering the disabi l i ty  
of being unable t o  see the sign, o r  unable t o  read 
because of lack of education, o r  being too young 
t o  read. Both such contentions are clearly 
erroneous. 

Id. - 

As specifically held by the Fif th D i s t r i c t  Court of Appeal i n  Flick 

v. Malino, 374 So.2d 89 (Fla. 5th DCA 1979) consistent w i t h  t h i s  Court's 

decision i n  C a r r o l l  v. Moxley, 241 So.2d 683 (Fla. 1970): 

She (dog m e r )  argued successfully before 
the laver tribunal that  Section 767.04, which 
imposes a strict l i ab i l i t y  upon dog mers, also 
protects f r m  l i ab i l i t y  a dog m e r  who displays 
"in a prcminent place on h i s  prmises a sign 
easi ly readable including the words, 'BAD DOG' . " 
The t r i a l  judge erred i n  granting sum~lcy judgmat 
for  Mrs. Malino (dog m e r )  because it cannot be 
said a s  a matter of l a w  tha t  a sign, even though 
posted i n  a praninent place, is "easily readable" 
a s  t o  a three-year-old child. 

The Florida Suprem Court has suqqested tha t  
a "BAD DOG" sign &st give actual &<ice to the 
pla in t i f f  before the defendant may avoid 
l i ab i l i t y  : 

. . . [Blefore a dog mer  w i l l  be relieved of a 
l i ab i l i t y  the attempt t o  give notice tha t  a 
bad dog is on the premises must be genuine, 
effective and bona fide. In every case, the 
factual determination must be made whether 
the 'Bad Dog' sign a s  posted is i n  a p d -  
nent place and easi ly readable, so a s  t o  give 
actual notice of the r i sk  of b i t e  t o  the 
victim. Carroll v. Moxley, 241 So.2d 683 
(Fla. 1970) (emphasis added) 

The court also noted i n  Carroll, a t  683, tha t  
" [n] o t  every sign, even i f  seen, is sufficient t o  
put a potential victim on notice of the r isk  he 
assunaes by being on the premises." And i n  Rmfh 
v. Berman, 56 So.2d 127, 129 (Fla. 1951), the 
C o u r t  reversed a jury verdict for  the pla in t i f f  
because there was no question a s  t o  the 
p l a in t i f f ' s  ab i l i ty  t o  read a warning sign placed 
by defendant. W e  hold tha t  "easily readable" 
mans the pla in t i f f  must have had ab i l i ty  and 
opportunity t o  read the warning sign, and i n  t h i s  



case there was no dispute as to the fact that 
Jennifer Flick was incapable of reading the 
warnina sin. 

Id. at page 90. - 
As noted in Flick, this Court has at least twice held that in order 

for a dog mner to be relieved of liability based on the prcaninent display of 

a "bad dog" sign, the victim must be such as to be able to obtain actual 

notice of the risk of an attack by the dog. Respondents' analogy and 

carparison belm is extremely probative and determinative with regard to the 

issue in the instant appeal of whether the defense of careless or mischievous 

provocation or aggravation can be applied to a child of tender years. The 

Trial Court's erroneous holding and the Second District's erroneous affirmance 

that the defense should be applied to a child of tender years must be 

reversed. 

Similarly and significantly, both this Court, the Second District 

and the Fourth District Court of Appeal have recently held that the c o m n  - law 

doctrine of equitable estoppel consistent with the statutory defenses in 

S767.04, Florida Statutes (1982) and was therefore available to the victim of 

a dog bite to avoid the mners' exaption f m  liability based on the "bad 

dog" sign defense. Noble v. Yorke, 490 So.2d 29 (Fla. 1986); Godbey v. 

Dresner, 492 So.2d 800 (Fla. 2d DCA 1986). Thus, contrary to the Second 

District's decision in the case at bar, it is clear that S767.04, Florida 

Statutes (1982) has not ccanpletely abrogated the cananon law nor done away with 

the necessity that statutory provisions be interpreted, when possible, in 

harmony with existing law, both c m n  and statutory, unless clear and 

explicit language to the contrary is set forth in the statute. 

Additionally, the Second District's finding that S767.04, Florida 

Statutes (1982) is replete with all inclusive terms such as "any dog," "any 



damages ,'I and "any person" is inmaterial t o  the question of whether o r  not the 

defense of careless o r  mischievous aggravation o r  provocation is applicable 

to children of tender years. Had the Florida legislature, a s  did the Arizona 

and I l l ino i s  legislatures,  drafted and adopted a s ta tu te  which s ta tes  that any 

provocation was a defense t o  an action pursuant t o  the dog b i t e  s tatute,  the 

statement would be persuasive. Haever, the Florida legislature clearly and 

explici t ly limited the provocation and aggravation defense t o  provocation o r  

aggravation that is carelessly o r  mischievously effected. Thus, the 

legislature specifically declined t o  include a l l  inclusive terms as  to  that 

defense and a child of tender years, incapable a s  a matter of law i n  Florida 

of carelessness o r  the intent  necessaq t o  cannit a crime, cannot be barred 

£ram recovery based on said defense. 

11. THE TRIAL COUF3 FUF2HER ERRED I N  FAILING TO DIFECT A VERDICT IN FAVOR OB" 
APPliZLANTS WITH REGARD TO THE ONLY IEMMNmG DEFENSE AND ISSUE PWAINING 
TO LIABILITY. 

Even assuming, for arqurtlent's sake, that the Tr ia l  Court did not 

ccmnit reversible er ror  by its denial of Petitioners' Motion to Strike, Motion 

for Svmnary Judgmnt and Pbtion for  New Trial ,  it is clear  f r m  the record 

that Respondents fai led t o  met their burden w i t h  regard t o  the improperly 

al l& affirmative defense and that the C o u r t  should have directed a verdict 

i n  favor of Petitioners on said defense. 

A s  noted i n  the Staterent of the Case and Facts, the Court granted 

Petitioners a directed verdict a t  the close of the case w i t h  regard t o  their 

case i n  chief under Florida Statutes S767.04 (1982) . Thus, the C o u r t  held a s  

a matter of law that Shaun was law£ully i n  o r  on the property of the 

Respondents and was attacked and injured by the Respondents' dog while 

lawfully on said property. T. 159. Ho~ever, the C o u r t  declined a t  that time 



and u p n  Petitioners' post-trial Motion for Judgment i n  Accordance with Motion 

for Directed Verdict t o  grant a directed verdict i n  Appellant's favor with 

regard t o  the OI-E remaining defense and issue i n  the case - whether the minor 

child mischievously or carelessly provoked or aggravated the dog. 

As acknmledged by counsel for Respondents, the basis for the 

aforesaid defense was grounded solely and canpletely on the testimony of a 

neighbor, Mrs. Jean Jones. Hmver, Mrs. Jones tes t i f ied both a t  t r i a l  as  

~ 1 1  as  i n  her deposition that her t e s t h n y  with regard t o  any asserted acts  

of Shaun and the results  thereof was pure speculation. T. 154-156, R. 13-21. 

In fact,  Mrs. Jones tes t i f ied that she assumed and speculated that  Shaun was 

pulling on sawthing under the van, but that she did not know what he was 

actually doing as  she could not see the action nor could she see the attack by 

the dog. 

Thus, the facts and testimony below, even viewed in  a l ight  mst 

favorable t o  and with a l l  proper inferences i n  favor of Respondents, establish 

as  a matter of law that the relied upon t e s t h n y  does not support o r  justify 

the verdict returned by the jury given the t e s t h n y ' s  speculative, contingent 

and inconclusive nature and remoteness to  the attack. As stated by the Third 

District Court of Appeal i n  Wilson v. Winson,  104 So. 2d 124 (Fla. 3d DCA 

1958), 

when t e s t h n y  for a defendant was uncertain and 
not sufficient t o  sustain a verdict for the 
defendant, there was no error i n  directing a 
verdict for the plaintiff  who successfully carried 
the burden of proof on the issues presented. 

Id. Similarly, as  stated generally i n  55 Fla.Jur.2d Trial  S90 (1984): - 

It is clear £ram the general rules discussed above 
that a verdict for the plaintiff ,  o r  other party 
with the burden or  proof, may properly be directed 
where there is no opposing evidence or  no evidence 
on which a verdict for the defendant o r  other 



adverse ~ a r t v  mav lawfullv be found. and the -~.- -~ ~ 

Avant fui;lly establishes hi; claim. 

Id. A s  the Court belcw found as  a matter of law, the Plaintiff fully - 

established his claim and, as  argued above, the Defendant was unable t o  

present sufficient evidence t o  sustain its defense. 

The verdict rendered was therefore contrary t o  the manifest weight 

of the evidence. The Order Denying Mtion for Judgmnt i n  Accordance with 

Mtion for Directed Verdict and Mtion for New Trial  must therefore be 

reversed and the cause remanded for a new t r i a l  on damages only. 



CONCLUSION 

The Trial Court erroneously held that the statutory defense of 

mischievous or careless provocation or aggravation should be applied to a four 

year old minor despite the fundamental principle that a child under six years 

of age is conclusively presumed to be incapable of ccarmitting negligence or a 

crim. Given the fact that the Court correctly directed a verdict as to the 

remainder of Petitioners' case in chief, the cause should be reversed and 

r d e d  for a trial on damages alone. At the very least, the Trial Court's 

ruling that the asserted careless as opposed to mischievous nature of Shaun's 

alleged actions should be suhitted to the jury was error requiring reversal 

for a new trial. 

Additionally and notwithstanding the impropriety as a matter of law 

of the application of sam to a four year old minor, the Trial Court erred in 

failing to direct a verdict in favor of Petitioners with regard to the 

statutory defense of mischievous or careless provocation or aggravation as the 

facts and testimony belaw were insufficient as a matter of law to support or 

justify the verdict returned by the jury. Wherefore, Petitioners respectfully 

request this Court reverse the decision and judgmnt belaw and remand for a 

trial on the issue of damages alone. 
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