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INTRODUCTION 

P e t i t i o n e r ,  LOXAHATCHEE RIVER ENVIRONMENTAL CONTROL DISTRICT, was t h e  

Defendant i n  t h e  t r i a l  c o u r t ,  t h e  Appe l lan t  i n  t h e  a p p e l l a t e  c o u r t ,  and 

s h a l l  be r e f e r r e d  t o  h e r e i n  a s  " P e t i t i o n e r " .  

The Respondent, THE SCHOOL BOARD OF PALM BEACH COUNTY, was t h e  

P l a i n t i f f  i n  t h e  t r i a l  c o u r t ,  t h e  Appel lee  i n  t h e  a p p e l l a t e  c o u r t ,  and 

s h a l l  be r e f e r r e d  t o  h e r e i n  a s  "Respondent". 

Palm Beach County appeared a s  Amicus Cur iae  i n  t h e  a p p e l l a t e  c o u r t  

and s h a l l  be r e f e r r e d  t o  h e r e i n  a s  t h e  "COUNTY". 

The F l o r i d a  Department of Educa t ion  appeared as Amicus Cur iae  i n  t h e  

a p p e l l a t e  c o u r t  and s h a l l  be r e f e r r e d  t o  h e r e i n  a s  t h e  "DOE". 

The a p p l i c a b l e  page n m b e r  r e f e r e n c e s  t o  t h e  r e c o r d  on appea l  i n  t h e  

a p p e l l a t e  c o u r t  s h a l l  be r e f e r r e d  t o  h e r e i n  as "R-000". 



STATEMENT OF CASE AND FACTS 

This  is an appeal  from a  d e c i s i o n  of t h e  Four th  D i s t r i c t  Court of 

Appeal, a f f i r m i n g  a  c e r t a i n  f i n a l  judgment e n t e r e d  by t h e  t r i a l  c o u r t  on 

J u l y  8, 1985. The a p p e l l a t e  d e c i s i o n  was rendered  on October 29,  1986. 

Mandate i s s u e d  from t h e  D i s t r i c t  Court  of Appeal on November 14,  1986, and 

t h i s  appea l  was t imely  f i l e d  on November 26, 1986. J u r i s d i c t i o n  was 

accep ted  by t h i s  Court  by o r d e r  e n t e r e d  A p r i l  7 ,  1987. 

P e t i t i o n e r  is  a  s p e c i a l  d i s t r i c t  of t h e  S t a t e  of F l o r i d a ,  c r e a t e d  

p u r s u a n t  t o  t h e  p r o v i s i o n s  of Chapter 71-822. Laws of F l o r i d a ,  as amended, 

whose purpose  is t o  r e g u l a t e  and c o n t r o l  sewage d i s p o s a l ,  s o l i d  w a s t e  

management, d i s c h a r g e  of s to rm d r a i n a g e  and w a t e r  supp ly  d r a i n a g e ,  and 

w a t e r  supply  w i t h i n  i t s  geographic  boundar ies  encompassing 72 square  m i l e s  

of l a n d s  l o c a t e d  i n  n o r t h e r n  Palm Beach County and s o u t h e r n  Mar t in  bounty. 

[R-241 . 
P e t i t i o n e r  was c r e a t e d  as a  s e p a r a t e  l o c a l  agency of government 

empowered and d i r e c t e d  t o  p r e s e r v e  and p r o t e c t  t h e  r e s o u r c e s  and 

e m  i r o m e n t  of t h e  e c o l o g i c a l  l y - s e n s i t  i v e  a r e a  k n w n  a s  t h e  Loxahatchee 

River  b a s i n  and t h e  headwater  a r e a  of t h a t  r i v e r .  [Sec t ion  2 ,  Chapter  

71-822. Laws of F l o r i d a ,  a s  amended.] I n  f u r t h e r a n c e  of t h i s  purpose ,  

P e t i t i o n e r  has  c o n s t r u c t e d  and i s  o p e r a t i n g  a  r e g i o n a l  sewage and 

wastewater  t r e a t m e n t  f a c i l i t y ,  s e r v i c i n g  p r o p e r t y  owners i n  b o t h  Palm Beach 

and Mart in  Count ies .  [R-241. 

Respondent is  r e s p o n s i b l e  f o r  c o n s t r u c t i o n  and o p e r a t i o n  of primary and 

secondary p u b l i c  s c h o o l s  i n  on ly  Palm Beach County. 

The t r i a l  c o u r t  a c t i o n  was one f o r  i n j u n c t i v e  and d e c l a r a t o r y  r e l i e f ,  

canmenced on November 19, 1981, by t h e  Respondent r e q u e s t i n g  exemption from 

l i a b i l i t y  f o r  t h r e e  s e p a r a t e  charges  f o r  sewer  s e r v i c e ,  p u r s u a n t  t o  t h e  



p r o v i s i o n s  of S e c t i o n  235 .26(1) ,  --  Fla .  S t a t .  (1981). which inc luded  

amendments con ta ined  i n  Chapter 81-223, Laws of F l o r i d a .  The charges  a t  

i s s u e  c o n s i s t  of t h e  P e t i t i o n e r ' s  monthly s e r v i c e  a v a i l a b i l i t y  s t andby  

charge  (SAS c h a r g e ) ,  r e g i o n a l  t r a n s m i s s i o n  system l i n e  charge  ( l i n e  

c h a r g e ) ,  and p l a n t  connec t ion  charge ,  a l l  a s  d e s c r i b e d  and d e f i n e d  i n  

Chapter  31-10, F la .  Admin. Code. [R-0011. 

S e c t i o n  235 .26(1) ,  F l a . S t a t .  (1981). p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  a s  

fo l lows :  

"UNIFORM BUILDING CODE. -- A l l  e d u c a t i o n a l  f a c i l i t i e s  
c o n s t r u c t e d  by a  board ... a r e  exempt f r a n  a l l  o t h e r  
s t a t e ,  county,  d i s t r i c t ,  munic ipa l ,  o r  l o c a l  b u i l d i n g  
codes ,  i n t e r p r e t a t i o n s ,  b u i l d i n g  p e r m i t s ,  and 
assessments  of f e e s  f o r  b u i l d i n g  permi t s ,  o rd inances ,  
and impact f e e s  o r  s e r v i c e  a v a i l a b i l i t y  f e e s .  " 

I n  September 1981, Respondent began c o n s t r u c t i o n  of a  p u b l i c  middle  

s c h o o l  i n  J u p i t e r ,  F l o r i d a ,  known a s  t h e  J u p i t e r  MAA School,  w i t h i n  t h e  

a r e a  s e r v e d  by t h e  P e t i t i o n e r ' s  was tewate r  t r e a t m e n t  system. Pursuan t  t o  

Rule 31-10.10, F la .  Admin. Code, and i n  accordance w i t h  p a s t  p r a c t i c e  f o r  

new s c h o o l s ,  P e t i t i o n e r  reques ted  t h a t  Respondent e x e c u t e  a  s t a n d a r d  

Developer Agreement [R-41 and pay t h e  SAS and l i n e  charges  f o r  t h e  new 

school .  A d d i t i o n a l l y ,  t h e  e x e c u t i o n  of t h e  s t a n d a r d  Developer  Agreement 

o p e r a t e d  t o  "lock-in" t h e  p l a n t  connec t ion  charge r a t e  f o r  t h e  new s c h o o l  

a t  t h e  1981 r a t e  s t r u c t u r e ,  even  though t h e  p l a n t  c o n n e c t i o n  charge  would 

undoubtedly i n c r e a s e  i n  t h e  f u t u r e .  

Payment of t h e  monthly SAS charges  was t o  be c r e d i t e d  t m a r d s  t h e  

u l t i m a t e  p l a n t  connec t ion  charge t o  be p a i d  and would t e r m i n a t e  a t  such  

t ime a s  t h e  p l a n t  c o n n e c t i o n  charge  had been p a i d  i n  f u l l .  [R-4 t o  R-81. 

Respondent r e f u s e d  t o  e x e c u t e  t h e  Agreement o r  t o  pay any of t h e  

charges ,  a s s e r t i n g  t h a t  it was n m  exempt from payment of a l l  t h r e e  of 



t he se  charges  a s  "impact f e e s  or  s e r v i c e  a v a i l a b i l i t y  fees" ,  pursuant  t o  

t he  amendment t o  Sec t ion  235.26 (1) . 
Ins tead .  Respondent f i l e d  i t s  Canplaint  f o r  Declaratory and In junc t ive  

Rel ie f  on November 19. 1981. [R-1 t o  R-91. P e t i t i o n e r .  i n  response. 

denied t h a t  t h e  charges were "impact f e e s  o r  s e n r i c e  a v a i l a b i l i t y  f ee s "  

under t h e  s t a t u t e  and contended t h a t  t h e  s t a t u t e ,  a s  implemented 

subsequent ly  by t h e  Department of Education i n  Rule 6A-2.01(45), Fla .  

Admin. Code. was u n c o n s t i t u t i o n a l .  

The t r i a l  cour t .  fol lowing a non-jury t r i a l ,  en te red  i t s  Fina l  Judgment 

upholding the  c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e  and dec l a r ing  t h a t  

Respondent was exempt from payment of a l l  t h r e e  of t h e  charges  a t  i s sue .  

[R-331 t o  R-3331. Notice of appeal t o  t h e  Fourth D i s t r i c t  Court of Appeal 

was f i l e d  by t h e  P e t i t i o n e r  on J u l y  25. 1985. which u l t i m a t e l y  r e s u l t e d  i n  

t he  r e n d i t i o n  of t h e  dec i s ion  of t h a t  a p p e l l a t e  cou r t  i n  Loxahatchee River 

Environmental Control D i s t r i c t  v .  School Board of Palm Beach County. 496 

So.2d 930 (Fla.  4 t h  DCA 1986). f r a n  which t h i s  appeal is  taken.  



POINTS ON APPEAL 

POINT I 

THE APPELLATE COURT ERRED IN AFFIRMING THE TRIAL COURT'S 
FINDING THAT EACH OF PETITIONER'S THREE ( 3 )  CHARGES AT 
ISSUE ARE IMPACT FEES OR SERVICE AVAILABILITY FEES FROM 
WHICH SECTION 2 3 5 . 2 6  ( 1 ) .  FLORIDA STATUTES ( 1 9  8 1 )  EXEMPTS 
RESPONDENT. 

POINT I1 

THE APPELLATE COURT ERRED IN AFFIRMING THE TRIAL COURT'S 
FINDING THAT SECTION 2 3 5 . 2 6  ( 1 ) .  FLORIDA STATUTES (19  8 1 ) .  
I S  A CONSTITUTIONAL EXERCISE OF THE LEGISLATURE'S POWER. 



SUMMARY OF ARGUMENT 

For purposes  of s i m p l i c i t y  and c o n s i s t e n c y ,  P e t i t i o n e r  w i l l  a d d r e s s  t h e  

i s s u e s  r a i s e d  i n  t h i s  appeal  i n  t h e  o r d e r  i n  which t h e  a p p e l l a t e  c o u r t  

d i s c u s s e d  them i n  i t s  d e c i s i o n .  

F i r s t ,  t h e  a p p e l l a t e  c o u r t  e r r e d  i n  a f f i r m i n g  t h e  t r ia l  c o u r t ' s  f i n d i n g  

t h a t  a l l  t h r e e  of P e t i t i o n e r ' s  charges  a t  i s s u e  a r e  impact  f e e s  o r  s e r v i c e  

a v a i l a b i l i t y  f e e s  from which S e c t i o n  235 .26(1) ,  --  Fla .  S t a t .  (1981) exempts 

Respondent. 

The only  competent evidence p r e s e n t e d  a t  t r i a l  and con ta ined  i n  t h i s  

r e c o r d  demonstra tes  t h a t  t h e  l i n e  charges  and p l a n t  connec t ion  charges  f o r  

t h e  J u p i t e r  MAA School were  determined,  based upon a  t o t a l  of 75 

"equ iva len t  connec t ions"  ( e . c . ' s ) .  The 75 e . c . ' s  were computed, based upon 

a  formula  e s t a b l i s h e d  by P e t i t i o n e r 1  s e n g i n e e r i n g  c o n s u l t a n t s  i n  1981, 

which was des igned t o  p a s s  on t o  Respondent t h e  a c t u a l  and d i r e c t  c o s t s  of 

t h a t  p o r t i o n  of t h e  r e g i o n a l  t r a n s m i s s i o n  l i .ne  f a c i l i t i e s  and p l a n t  

t r e a t m e n t  f a c i 1 i t i . e ~  needed t o  s e r v e  Respondent 's  schoo l .  [R-269 t o  

R-2771. The SAS charges  were t o  be p a i d  q u a r t e r l y ,  i n  advance,  u n t i l  such 

t ime a s  Respondent had p a i d  i n  f u l l  t h e  $650.00 p e r  e.c.  p l a n t  connec t ion  

charge.  [R-41 . 
Thus, P e t i t i o n e r 1  s charges  a r e  n o t  f a c t u a l l y  "impact o r  s e r v i c e  

a v a i l a b i l i t y  f e e s "  p r o s c r i b e d  by t h e  s t a t u t e  i n  q u e s t i o n ,  b u t  a r e  merely 

t h e  means by which P e t i t i o n e r ,  a s  a  p u b l i c  u t i l i t y ,  c o l l e c t s  from each u s e r  

t h a t  u s e r ' s  d i r e c t  and a c t u a l  p r o r a t e d  c o s t  of t h e  c a p i t a l  imprwements  

necessa ry  t o  t r a n s m i t  and t r e a t  t h e  u s e r ' s  sewage and was tewate r  

d i s c h a r g e s .  



Second. t h e  a p p e l l a t e  c o u r t  e r r e d  i n  a f f i r m i n g  t h e  t r i a l  c o u r t ' s  

f i n d i n g  t h a t  S e c t i o n  235.26(1).  --  Fla .  S t a t .  (1981). a s  extended and 

implemented by t h e  Department of Educat ion i n  Rule 6A-2.01(45). F la .  

Admin. Code. is c o n s t i t u t i o n a l .  

N e i t h e r  S e c t i o n  235.26(1).  F la .  S t a t .  (1981).  n o r  t h e  t i t l e  t o  t h a t  -- 

s t a t u t e  o r  i t s  amendment con ta ined  i n  Chapter  81-223. Laws of F l o r i d a .  

c o n t a i n s  t h e  word t t u t i l i t y " .  The e x t e n s i o n  of t h i s  s t a t u t e .  e i t h e r  by 

j u d i c i a l  c o n s t r u c t i o n  o r  by r u l e s  promulgated by t h e  DOE, t o  exempt s t a t e  

s c h o o l  boards  f r a n  payment of u t i l i t y  r a t e s  and charges  as "impact o r  

s e r v i c e  a v a i l a b i l i t y  f e e s t t  i s  u n c o n s t i t u t i o n a l  and v i o l a t e s  A r t i c l e  111, 

S e c t i o n  6. F l a .  Const. (1968). i n  t h a t  it embraces more t h a n  one s u b j e c t  

and m a t t e r  and f a i l s  t o  e x p r e s s  t h e  s u b j e c t  i n  i t s  t i t l e .  The s t a t u t e .  on 

i t s  f a c e  and i n  i t s  t i t l e ,  c r e a t e s  a  S t a t e  Uniform B u i l d i n g  Code f o r  P u b l i c  

Educa t iona l  F a c i l i t i e s  C o n s t r u c t i o n  and does n o t  p u t  a  reasonab le  p e r s o n  on 

n o t i c e  t h a t  it may c o n t a i n  language governing p u b l i c  u t i l i t y  r a t e s  and 

charges  o r  r e s t r i c t i n g  a  p u b l i c  u t i l i t y ' s  s t a t u t o r y  o b l i g a t i o n  t o  f i x  and 

c o l l e c t  r e a s o n a b l e  r a t e s  and charges  f o r  i t s  s e r v i c e s .  

S e c t i o n  235.26(1) i s  v o i d  f o r  vagueness .  i n  t h a t  it f a i l s  t o  d e f i n e  i t s  

e s s e n t i a l .  o p e r a t i v e  terms.  The exemption f r m  payment of "impact f e e s  o r  

s e r v i c e  a v a i l a b i l i t y  f e e s "  con ta ined  i n  t h a t  s e c t i o n  of t h e  " S t a t e  Uniform 

B u i l d i n g  Code f o r  P u b l i c  Educa t iona l  F a c i l i t i e s  Construct ion" .  would appear  

t o  men of common unders tand ing  and i n t e l l i g e n c e  t o  r e l a t e  t o  b u i l d i n g  f e e s .  

r a t h e r  t h a n  u t i l i t y  r a t e s  and charges .  However, t h e  DOE. i n  Rule 

6A-2.01(45), F l a .  Admin. Code, has  a t tempted t o  d e f i n e  t h a t  s t a t u t o r y  

p h r a s e  i n  terms of u t i l i t y  r a t e s  and charges .  That s t a t u t e  is. t h e r e f o r e .  

a u n c o n s t i t u t i o n a l l y  vague. The c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e  can.  



however, be upheld  i f  t h e  meaning of t h e  phrase  "impact f e e s  o r  s e r v i c e  

a v a i l a b i l i t y  f e e s "  i s  j u d i c i a l l y  r e s t r i c t e d  t o  b u i l d i n g  f e e s ,  a s  opposed t o  

u t i l i t y  r a t e s  and charges .  

S e c t i o n  235.26(1) ,  a s  expanded by Rule 6A-2.01(45), d e n i e s  P e t i t i o n e r  

and P e t i t i o n e r ' s  cus tomers  e q u a l  p r o t e c t i o n  of t h e  law. The a p p e l l a t e  

c o u r t ' s  i n t e r p r e t a t i o n  of t h i s  s t a t u t e  exempts school  boards  from t h e  

payment of u t i l i t y  r a t e s  and charges  t o  p u b l i c l y  owned u t i l i t i e s ,  b u t  

exc ludes  from exemption i d e n t i c a l  r a t e s  and charges  charged by p r i v a t e l y  

owned u t i l i t i e s .  Thus, u t i l i t i e s  i n  g e n e r a l ,  a l t h o u g h  s i m i l a r l y  s i t u a t e d ,  

a r e  t r e a t e d  on a  d i s p a r a t e  b a s i s  by t h e  a p p e l l a t e  c o u r t ' s  c o n s t r u c t i o n  of 

t h i s  s t a t u t e ,  based s o l e l y  upon whether  t h e  u t i l i t i e s  a r e  p u b l i c l y  o r  

p r i v a t e l y  owned. A d d i t i o n a l l y ,  t h i s  j u d i c i a l  c o n s t r u c t i o n  r e q u i r e s  

P e t i t i o n e r ' s  cus tomers  who r e s i d e  i n  Mar t in  County t o  pay t h e  c o s t  of 

p r o v i d i n g  t h e  c a p i t  al  improvements necessa ry  t o  p rov ide  u t i l i t y  s e r v i c e  t o  

Palm Beach County s t u d e n t s .  

The a p p e l l a t e  c o u r t ' s  c o n s t r u c t i o n  of t h i s  s t a t u t e  and r u l e  d e n i e s  

P e t i t i o n e r  and i t s  customers  of due p r o c e s s  of law, i n  t h a t  u t i l i t y  

s e r v i c e s  must be provided t o  Respondent w i t h o u t  compensation,  r e s u l t i n g  i n  

a  d e p r i v a t i o n  of P e t i t i o n e r ' s  and P e t i t i o n e r ' s  cus tomer ' s  p r o p e r t y  w i t h o u t  

n o t i c e  o r  j u s t  compensation. 

S e c t i o n  235.26(1) ,  a s  i n t e r p r e t e d  and cons t rued  by t h e  a p p e l l a t e  c o u r t ,  

c o n s t i t u t e s  an  u n c o n s t i t u t i o n a l  a l t e r a t i o n  of a  s p e c i a l  a c t  by a  

noncomprehensive g e n e r a l  a c t .  P e t i t i o n e r  was c r e a t e d  by Chapter  71-822, 

Laws of F l o r i d a ,  a s  amended f r a n  t ime t o  t ime through 1986, and was g iven  

c e r t a i n  s p e c i f i c  p m e r s  and d u t i e s  r e l a t i n g  t o  u t i l i t y  r a t e s  and charges .  

The s t a t u t e  i n  q u e s t i o n  c o n t a i n s  no evidence of any i n t e n t  t o  s p e c i f i c a l l y  



r epea l  p r i o r  s p e c i a l  o r  general  a c t s  r e l a t i n g  t o  u t i l i t y  r a t e s  and charges 

and cannot c o n s t i t u t i o n a l l y  be expanded by j u d i c i a l  c o n s t r u c t i o n  or  

admin i s t r a t i ve  r u l e  t o  do so .  

The a p p e l l a t e  c o u r t  c o n s t r u c t i o n  and i n t e r p r e t a t i o n  of t h i s  s t a t u t e  and 

r u l e  r e s u l t s  i n  t h e  unwarranted i n t e r f e r e n c e  by t h e  DOE, a s  one agency of 

t h e  gwernment of t h e  S t a t e  of F lo r ida ,  i n  t h e  l awfu l ly  mandated a f f a i r s ,  

ope ra t i ons ,  and d u t i e s  of P e t i t i o n e r ,  a s  a  s p e c i a l  d i s t r i c t  of t he  S t a t e  of 

F lo r ida ,  which i s  analogous t o  a  v i o l a t i o n  of t h e  p r i n c i p l e s  of comity. 



ARGUMENT 

POINT I 

THE APPELLATE COURT ERRED I N  AFFIRMING THE TRI & COURT' S  
FINDING THAT EACB OF PETITIONER'S THREE (3)  CHARGES AT 
ISSUE ARE IMPACT FEES OR SERVICE AVAILABILITY FEES FROM 
WHICH SECTION 235.26(1) ,  FLORIDA STATUTES (1981) EXEMPTS 
RE SPONDENT. 

P r i o r  t o  J u n e  30,  1981, S e c t i o n  235.26(1) ,  F la .  S t a t .  (1979) ,  read --  

a s  fo l lows :  

I1235.26(l) UNIFORM BUILDING CODE. -- A l l  e d u c a t i o n a l  
f a c i l i t i e s  c o n s t r u c t e d  by a  board s h a l l  i n c o r p o r a t e  t h e  
S t a t e  Uniform B u i l d i n g  Code f o r  P u b l i c  Educa t iona l  
F a c i l i t i e s  Cons t ruc t ion ;  and they  a r e  exempt from a l l  
o t h e r  s t a t e ,  county,  munic ipa l ,  o r  l o c a l  b u i l d i n g  codes ,  
i n t e r p r e t a t i o n s ,  b u i l d i n g  p e r m i t s ,  and assessment  of f e e s  
f o r  b u i l d i n g  permi t s ,  and o rd inances .  . . l1 

E f f e c t i v e  June  30,  1981, S e c t i o n  27 of Chapter 81-223, Laws of F l o r i d a ,  

amended t h e  wording of t h a t  s t a t u t e ,  which now r e a d s :  

"235.26 (1  ) UNIFORM BUILDING CODE -- A l l  e d u c a t i o n a l  
f a c i l i t i e s  c o n s t r u c t e d  by a  board s h a l l  i n c o r p o r a t e  t h e  
S t a t e  Uniform B u i l d i n g  Code f o r  P u b l i c  Educa t iona l  
F a c i l i t i e s  Cons t ruc t ion ;  and they a r e  exempt from a l l  
o t h e r  s t a t e ,  county,  d i s t r i c t ,  munic ipa l  o r  l o c a l  
b u i l d i n g  codes ,  i n t e r p r e t a t i o n s ,  b u i l d i n g  p e r m i t s ,  and 
assessments  of f e e s  f o r  b u i l d i n g  p e r m i t s ,  o rd inances ,  and 
impact  f e e s  o r  s e r v i c e  a v a i l a b i l i t y  f e e s . .  ." 

I n  a d d r e s s i n g  t h e  i s s u e  of t h e  a p p l i c a b i l i t y  of t h i s  amended S t a t u t e  t o  

t h e  t h r e e  (3)  charges  ques t ioned  by Respondent i n  t h e  t r i a l  c o u r t ,  both  t h e  

t r i a l  c o u r t  and t h e  a p p e l l a t e  c o u r t  committed t h e  fundamental  e r r o r  of 

examining t h e  charges  a s  a  group, r a t h e r  t h a n  i n d i v i d u a l l y .  I n  f a c t ,  t h e  

a p p e l l a t e  c o u r t ,  i n  i t s  d e c i s i o n  i n  t h i s  c a s e ,  s t r e s s e s  t h e  f a c t  t h a t  one 

of t h e  charges  a t  i s s u e  ( t h e  s e r v i c e  a v a i l a b i l i t y  stand-by charge)  u t i l i z e s  

t h e  phrase  " s e r v i c e  a v a i l a b i l i t y "  and must,  t h e r e f o r e ,  obv ious ly  f i t  w i t h i n  

t h e  r u b r i c  of t h e  s t a t u t o r y  exemption. N e i t h e r  t h e  t r i a l  c o u r t  n o r  t h e  

a p p e l l a t e  c o u r t  he ld  Respondent, who was t h e  P l a i n t i f f  i n  t h e  t r i a l  c o u r t ,  



t o  i t s  burden of proving, whether a s  a  f a c t u a l  ques t ion  o r  a  mixed ques t ion  

of f a c t  and law, t h a t  each of t he  th ree  charges i n  ques t ion  f i t  w i th in  the  

wording and i n t e n t  of t h e  s t a t u t o r y  exemption. 

The a p p e l l a t e  c o u r t ' s  d e c i s i o n  makes re ference  only t o  t h e  testimony of 

Roger Anderson, t he  then Executive Direc t  o r  of P e t i t i o n e r .  and impl ies  t h a t  

M r .  Anderson was the  main "expert" t e s t i f y i n g  a s  t o  t h e  na tu re  of 

P e t i t i o n e r ' s  charges.  The record c l e a r l y  c o n t r a d i c t s  t h i s  pos i t i on .  

Because, by t h e  d a t e  of t r i a l  t h e  Department of Education had adopted 

Rule 6A-2 .01(45) ,  Fla .  Admin. Code. the  testimony a t  t r i a l  n e c e s s a r i l y  

involved whether P e t i t i o n e r ' s  charges f i t  w i t h i n  t h e  d e f i n i t i o n s  thereby 

adopted by the  DOE. The testimony a s  t o  the  f a c t u a l  a spec t s  of t h i s  i s s u e  

involved t h e  testimony of Roger Anderson, t h e  Executive Di rec to r  of 

P e t i t i o n e r  [R-230 t o  R-2661, Robert P i tchford ,  t he  engineer ing  exper t  

p rof fered  by Respondent [R-177 t o  R-2301, and P e t e r  Robinson, t h e  

engineer ing  exper t  proffered by P e t i t i o n e r ,  who was a l s o  the  au thor  of t he  

o r i g i n a l  March, 1981 r a t e  study upon which t h e  charges i n  ques t ion  were 

based. [R-266 t o  R-2861. 

I n  both t h e  t r i a l  c o u r t  and t h e  a p p e l l a t e  cou r t ,  t h e  unique na tu re  of 

u t i l i t y  s e r v i c e s  and t h e  underlying po l i cy  cons idera t ions  of p r w  id ing  

adequate sewage and wastewater t rea tment  f a c i l i t i e s  were overlooked and, i n  

de t e  m i n i n g  t h a t  any pe rson of reasonable knowledge could unde rs tand the  

meaning of t h e  phrase "impact f e e s  and s e r v i c e  a v a i l a b i l i t y  fees" ,  both 

cour t s  r e l i e d  upon an understanding of t h a t  phrase r e l a t i n g  t o  roads, 

parks.  r ec rea t iona l  f a c i l i t i e s ,  and o t h e r  pub l i c  f a c i l i t i e s  normally 

contemplated wi th in  the  context  of bu i ld ing  impact f ee s ,  r a t h e r  than i n  t he  

context  of publ ic  u t i l i t i e s .  



The over r id ing  concern of t h e  l e g i s l a t u r e ,  i n  e s t a b l i s h i n g  P e t i t i o n e r  

a s  a  s p e c i a l  d i s t r i c t  of t he  S t a t e  of F lor ida  was t o  p ro t ec t  t he  

Loxahatchee Rive r bas in  a r e a  and t h e  watershed areas  surrounding t h a t  

h i s t o r i c  r i v e r .  The uncont ro l led  expansion and p r o l i f e r a t i o n  of s e p t i c  

tanks and "package t rea tment  p lan ts" ,  a s  a  means of t r e a t i n g  and d ispos ing  

of t he  wastewater and sewage generated by the  ever-expanding popula t ion  i n  

t h e  northern Palm Beach and southern Martin County a r e a  was of primary 

concern t o  the  l e g i s l a t u r e  i n  1971. Thus, i n  Chapter 71-822, Laws of 

F lo r ida ,  P e t i t i o n e r  was e s t a b l i s h e d  s p e c i f i c a l l y  f o r  the  purpose of 

coord ina t ing  and d i r e c t i n g  pub l i c  resources tcward t h e  prevent ion of 

p o l l u t i o n  and contamination of t h e  Loxahatchee River a rea .  

In  reviewing t h e  i s sue  of t h e  a p p l i c a b i l i t y  of Sec t ion  235.26(1) t o  

P e t i t i o n e r l . s  f ee s  and charges,  both the  t r i a l  cou r t  and the  a p p e l l a t e  cour t  

were apparent ly  impressed wi th  t h e  publ ic  po l icy  concerns of educa t ion  i n  

F lor ida ,  bu t  f a i l e d  t o  adequately address  t he  pub l i c  po l i cy  concerns of 

p re se rva t ion  of F l o r i d a ' s  na tu ra l  resources and f r e s h  water  supp l i e s ,  a s  

involved i n  t he  Loxahatchee River a r e a  basin.  

Roads, parks,  and o the r  publ ic  r ec rea t iona l  f a c i l i t i e s  provided by 

governmental agencies  and funded through impact f ee s  can a l l  func t ion ,  even 

though sanetimes overloaded and taxed by usage and f l w  c rea t ed  by new 

developments, inc luding  schools .  The environment and water  supply i n  

F lo r ida ,  inc luding  t h e  Loxahatchee River bas in  a r ea ,  cannot cont inue t o  

func t ion  i f  l ikewise  submitted t o  excessive usage and flows of wastewater 

and sewage. 

Thus, an impact f e e  r e l a t i n g  t o  a  road i s  t o t a l l y  d i s s i m i l a r  t o ,  f o r  

ins tance ,  t h e  l i n e  charges and p l an t  connection charges of t he  P e t i t i o n e r .  

P e t i t i o n e r ' s  engineer ,  M r .  Robinson, t e s t i f i e d  t h a t ,  i n  making h i s  



p r o j e c t i o n s  f o r  t h e  s i z e  and number of reg iona l  t ransmiss ion  l i n e  

f a c i l i t i e s  needed wi th in  t h e  geographical  boundaries of P e t i t i o n e r ,  he  

included i n  h i s  p r o j e c t i o n s  i n s t i t u t i o n a l  f l m  r a t e s  f o r  schools .  A s  

po in ted  ou t  by M r .  Robinson, schools  genera te  wastewater,  which is 

excep t iona l ly  c a u s t i c ,  by i t s  very na ture .  [R-274 t o  R-2751. 

In e s t a b l i s h i n g  a  f a c t o r  of .06 i n  t h e  formula f o r  determining 

equ iva l en t  connect ions (e .  c. ' s )  f o r  schools  such a s  t h e  proposed J u p i t e r  

MAA School, M r .  Robinson's f i r m  took i n t o  account t h e  f l m ,  r a t e  of f l m ,  

and type of flow which would have t o  be handled by P e t i t i o n e r ' s  wastewater  

t rea tment  f a c i l i t i e s  i n  s e r v i c i n g  schools ,  a s  opposed t o  houses and 

res idences .  [Defendant 's  Exh. i l2 ;  R-281 t o  R-284a; and Rule 31-10.03, F la .  

Admin. Code.] Thus, t he  argument t h a t  t he  reg iona l  t ransmiss ion  l i n e  

charge is an "impact fee"  cannot  withstand s c r u t i n y ,  e i t h e r  a s  a  f a c t u a l  

ques t ion  o r  a s  a  mixed ques t ion  of f a c t  and l a w ,  because t h e  essence of t h e  

testimony a t  t r i a l  was t h a t  t h e  a p p l i c a t i o n  of t h e  equ iva l en t  connect ion 

f a c t o r  of .06 t o  t h e  t o t a l  p ro jec ted  popula t ion  of t h e  proposed school  of 

1250, r e s u l t e d  i n  a  charge only f o r  t h e  a c t u a l  flow determined t o  a  

reasonable  engineer ing  c e r t a i n t y  t o  be app l i cab l e  t o  t he  s p e c i f i c  school  i n  

ques t ion ,  t o  w i t :  75 e .c .  I s .  

A t  no time d id  P e t i t i o n e r  take  t h e  pos i t i on ,  nor does it n m ,  t h a t  

Respondent should pay f o r  anything more than what it a c t u a l l y  uses .  The 

evidence a t  t h e  t r i a l  c o u r t  l e v e l  c l e a r l y  e s t a b l i s h e d  t h a t  t h e  formula 

a r r i v e d  a t  by M r .  Robinson achieves t h a t  very purpose. Thus, t h e r e  is  no 

ques t i on  t h a t  t h e  reg iona l  t ransmiss ion  l i n e  charge a t  i s s u e  is  nothing 

more than a  charge t o  Respondent f o r  i ts  f a i r  share  of t he  r eg iona l  

t ransmiss ion  f a c i l i t i e s  of P e t i t i o n e r ,  based upon i t s  a c t u a l  usage and 

d i r e c t  cos t .  



The uns ta ted  but i m p l i c i t  concern of both Respondent and t h e  a p p e l l a t e  

c o u r t  i s  t h a t  t h e  P e t i t i o n e r  requested payment of t he  l i n e  charge i n  

advance of a c t u a l  connection. This  concern, however, i s  remedied n o t  by 

dec l a r ing  the  r eg iona l  t ransmiss ion  l i n e  charge t o  be an "impact fee"  from 

which Respondent i s  exempt by Sec t ion  235.26(1),  bu t  r a t h e r  by de lay ing  

payment of t h a t  charge t o  t he  time of a c t u a l  connection t o  t he  r eg iona l  

t ransmiss ion  f a c i l i t i e s ,  r a t h e r  than i n  advance. 

Likewise, applying t h e  .06 f a c t o r  f o r  determining equ iva l en t  

connect ions t o  t h e  proposed popula t ion  of t h e  J u p i t e r  MAA School and us ing  

the  r e s u l t i n g  e .c .  number of 75 t o  c a l c u l a t e  t he  p l a n t  connection f ee s ,  

r e s u l t s  i n  an i d e n t i c a l  computation of t h e  Repondentts f a i r  s h a r e  of t h e  

a c t u a l  cos t  of t he  p l a n t  f a c i l i t i e s  requi red  t o  handle ,  t r e a t ,  and d ispose  

of Respondent's wastewater and sewage i n  an env i ronnen ta l l y  and 

e c o l o g i c a l l y  sound and s a f e  manner. What was overlooked both by t h e  t r i a l  

c o u r t  and t h e  a p p e l l a t e  c o u r t  i s  t h e  f a c t  t h a t ,  under t h e  Developer 's  

Agreement requested t o  be executed by Respondent, t h e  c o s t  of t he  p l a n t  

connect ion charges was "frozentt  a t  1981 r a t e s ,  r a t h e r  than a t  t h e  r a t e s  

(presumably much h ighe r )  i n  ex i s t ence  a t  t h e  time of a c t u a l  connection. 

The SAS charges merely provide a  v e h i c l e  f o r  c o l l e c t i n g  t h e  p l a n t  

connect ion charges during the  per iod of time be tween a p p l i c a t i o n  f o r  

s e r v i c e  and a c t u a l ,  phys ica l  connection. [R-41. 

The confusion of t he  a p p e l l a t e  cour t  w e r  t h e  concept of u t i l i t y  r a t e s  

and charges and bu i ld ing  impact f e e s  i s  f u r t h e r  evidenced by t h e  a p p e l l a t e  

c o u r t ' s  dec i s ion  t h a t  "impact and s e r v i c e  a v a i l a b i l i t y  f ee s  need n o t  be 

considered t o  be,  i n  t h e  language of t h e  enabl ing  law, f e e s  o r  charges f o r  

s e r v i c e s  and f a c i l i t i e s  by Appel lan t ' s  system" and the  Appel la te  Court t  s 



opinion t h a t  impact f e e s  a r e  - n o t  f e e s  f o r  a c t u a l  s e r v i c e s  and f a c i l i t i e s  

provided. This  opinion is  cont ra ry  t o  t h e  law and r w e r s e s  t h e  w e l l  

s e t t l e d  express ion  of t h e  l a w  i n  F lo r ida  s i n c e  1976, s e t  f o r t h  by t h i s  

Court i n  Cont rac tors  and Bu i lde r s  Assoc ia t ion  of P i n e l l a s  County v.  Ci ty  of 

31Y 
Dunedin, 329 So.2d3Q4 (Fla .  1976) 

Respondent, i n  t h e  t r i a l  c o u r t  and i n  i t s  B r i e f s  t o  t h e  a p p e l l a t e  

cou r t ,  s t r e s s e d  the  f a c t  t h a t  no connection had y e t  been made t o  t h e  

J u p i t e r  MAA s i t e .  What i s  ument ioned  is  t h e  f a c t  t h a t  Respondent chose t o  

cons t ruc t  t h i s  school  i n  an un inhabi ted  a r e a  of Palm Beach County, based 

upon i t s  f u t u r e  popula t ion  p r o j e c t i o n s ,  i n  a  l o c a t i o n  approximately one 

mi l e  i n  r a d i u s  from any r e s i d e n t i a l  development. [R-1641. Obviously, 

P e t i t i o n e r  d id  n o t  have a  reg iona l  t ransmiss ion  c o l l e c t  o r  f a c i l i t y  

cons t ruc ted  i n  t h e  middle of t h i s  un inhabi ted  a r e a  and the  reason and 

purpose f o r  t h e  Developer 's  Agreement and t h e  payment of t h e  charges  i n  

ques t i on  was t o  ob t a in  a t  l e a s t  Respondent's p ro  r a t a  p o r t i o n  of t he  c o s t  

of c o n s t r u c t i o n  of t h e  sou the r ly  reg iona l  connector l i n e  yea r s  i n  advance 

of when development of t h e  a r e a  surrounding the  school  s i t e  would o therwise  

warran t  it. 

I n  h inds igh t ,  what Respondent r e a l l y  sought t o  achieve under t h e  

p r o t e c t i o n  of Sec t ion  235.26(1) was the  cons t ruc t ion  of 6,250 f e e t  of 

g r a v i t y  and f o r c e  main sewer p ipe ,  t o g e t h e r  wi th  an accompanying l i f t  

s t a t i o n  f a c i l i t y ,  w i th  no con t r ibu t ion  of any sha re ,  l e t  a lone  i t s  f a i r  

sha re ,  of t h i s  c o s t  by Respondent. [R-2751. A l l  of t h i s  was sought s o l e l y  

t o  s e r v i c e  a  school  cons t ruc ted  approximately one mi l e  from any o t h e r  

r e s i d e n t i a l  o r  i n d u s t r i a l  cus t ane r  i n  ex i s t ence  a t  t h a t  t ime. 



When viewed i n d i v i d u a l l y ,  a s  should  p r o p e r l y  have been t h e  requirement  

of t h e  law, t h e  l i n e  charges  and p l a n t  connec t ion  charges  of P e t i t i o n e r  a r e  

c l e a r l y  n o t  "impact f e e s  o r  s e r v i c e  a v a i l a b i l i t y  fees" .  By viewing t h o s e  

charges  i n  c o n j u n c t i o n  w i t h  t h e  monthly s e  r v i c e  a v a i l a b i l i t y  s t andby  

charges  i n  q u e s t i o n  i n  t h i s  c a s e ,  b o t h  t h e  t r ia l  c o u r t  and a p p e l l a t e  c o u r t  

f a i l e d  t o  p roper ly  review t h e  a p p l i c a b i l i t y  of t h e  p r o v i s i o n s  of S e c t i o n  

235.26(1) t o  each of t h e  charges  a t  i s s u e ,  and e r r o n e o u s l y  s impl i - f i ed  t h e  

i s s u e  t o  one of merely t h e  " s e r v i c e  a v a i l a b i l i t y "  nomencla ture  i n  both  t h e  

s t a t u t e  and t h e  SAS charge  name. 

There fore ,  a t  l e a s t  a s  t o  t h e  l i n e  charges  and p l a n t  c o n n e c t i o n  

charges ,  t h e  d e c i s i o n  of t h e  a p p e l l a t e  c o u r t  must be r e v e r s e d  a s  be ing  

c l e a r l y  e r r o n e o u s  and t h i s  cause  remanded w i t h  d i r e c t i o n s  t o  r e v e r s e  t h e  

t r i a l  c o u r t ' s  f i n d i n g s  a s  t o  t h e s e  two charges  and r e q u i r e  Respondent 's  

payment of them, a s  i t s  f a i r  s h a r e  of t h e  c o s t  of p r o v i d i n g  was tewate r  and 

sewage t r e a t m e n t  f a c i l i t i e s  f o r  t h e  J u p i t e r  MAA school  s i t e ,  e i t h e r  

immediately o r  no  l a t e r  than  t h e  t ime of a c t u a l ,  p h y s i c a l  c o n n e c t i o n  t o  

P e t i t i o n e r ' s  system. 



POINT I1 

THE APPELLATE COURT ERRED I N  AFFIRMING THE TRIAL COURT'S 
FINDING ?HAT SECTION 235.26 ( I ) ,  FLORIDA STATUTES (19 81),  
IS A CONSTITUTIONAL EXERCISE OF THE LEGISLATURE'S POWER. 

The t r i a l  cou r t ,  wi thout  f u r t h e r  exp lana t ion  o r  suppor t ,  addressed t h i s  

i s s u e  i n  i t s  F ina l  Judgment, a s  fol lows:  

"2. Sec t ion  235.26(1) ,  F lo r ida  S t a t u t e s ,  i s  found t o  be 
a  c o n s t i t u t i o n a l  e x e r c i s e  of t h e  power of t h e  F lo r ida  
Leg i s l a tu re . "  [R-33321. 

This f i nd ing  was made, d e s p i t e  t h e  f a c t  t h a t  P e t i t i o n e r  defended t h i s  

a c t i o n  i n  t h e  t r i a l  cou r t  on s i x  (6) s e p a r a t e  c o n s t i t u t i o n a l  grounds. 

No i s s u e  e x i s t s  i n  t h i s  case ,  nor has it ever ,  t h a t  a l l  s t a t u t e s  a r e  

s u b j e c t  t o  t h e  c o n t r o l l i n g  provis ions  of both t he  s t a t e  and f e d e r a l  

c o n s t i t u t i o n s ,  whether s o  expressed i n  t h e  a c t  o r  no t .  Gray v.  Moss, 115 

Fla .  701, 156 So. 262 (1934). The burden of p r w i n g  a  s t a t u t e  

uncons t i t u t i ona l  l i e s  w i t h  t h e  pa r ty  cha l lenging  i t s  v a l i d i t y .  Brewer v.  

Gray, 86 So.2d 799 (Fla .  1956).  

Respondent, i n  t h e  t r ia l  c o u r t  and a p p e l l a t e  c o u r t ,  l ikened  

P e t i t i o n e r ' s  c o n s t i t u t i o n a l  cha l lenge  t o  t h i s  s t a t u t e  t o  a  "shotgun b l a s t " .  

P e t i t i o n e r  r e s p e c t f u l l y  submits  t h a t  t h e  q u e s t i o n  of u n c o n s t i t u t i o n a l i t y  of 

a  s t a t u t e  normally involves  an a n a l y s i s  of a  myriad of i s s u e s  developed 

w e r  t h e  course of t h i s  S t a t e ' s  ju r i sprudence  and t h a t  t h e  l e g i s l a t u r e ,  i n  

i t s  e x e r c i s e  of power, must be requi red  t o  conform wi th  all of these  

c o n s t i t u t i o n a l  requirements,  however numerous o r  onerous. 

A. V io l a t i on  of A r t i c l e  111, Sec t ion  6 ,  F lo r ida  Cons t i t u t i on  (1968) 

E f f e c t i v e  June 30. 1981, Chapter 81-223, Laws of F lo r ida ,  became 

e f f e c t i v e .  The t i t l e  t o  s a i d  l e g i s l a t i v e  a c t  reads  a s  fol lows:  

"An a c t  r e l a t i n g  t o  educa t iona l  f a c i l i t i e s  c o n s t r u c t i o n  
and funding; amending, c r e a t i n g  and r epea l ing  va r ious  
s e c t i o n s  i n  chap te r  235, F lo r ida  S t a t u t e s ,  and F lo r ida  



S t a t u t e s ,  1980 Supplement, expanding t h e  d e f i n i t i o n s  of 
e d u c a t i o n a l  c a p i t a l  o u t l a y  t e rms ,  renaming t h e  O f f i c e  of 
Educa t iona l  F a c i l i t i e s  Cons t ruc t ion ,  and r e o r g a n i z i n g  
c e r t a i n  r e s p o n s i b i l i t i e s  of t h e  o f f  i c e ,  t h e  S t a t e  Board 
of Educat ion,  and t h e  Commissioner of Educat ion;  
modifying c e r t a i n  s t a n d a r d s  r e l a t i n g  t o  s a f e t y ,  
s a n i t a t i o n ,  s i t e s ,  c o o r d i n a t i o n  of l o c a l  c o n s t r u c t i o n  
p lann ing ,  f a c i l i t i e s  d e s i g n ,  c o n s t r u c t i o n  t e c h n i q u e s ,  new 
c o n s t r u c t i o n ,  day l a b o r  p r o j e c t s ,  and t h e  S t a t e  Uniform 
B u i l d i n g  Code; deve lop ing  a  new formula f o r  t h e  
a l l o c a t i o n  of t h e  P u b l i c  Educa t ion  C a p i t a l  Outlay and 
Debt S e r v i c e  T r u s t  Fund f o r  new c o n s t r u c t i o n  and f o r  
maintenance,  r e n o v a t i o n ,  remodeling,  and r e p a i r ;  
p r w i d i n g  f o r  p r i o r i t y  l i s t s  f o r  pos t secondary  e d u c a t i o n ;  
c r e a t i n g  a  new S p e c i a l  F a c i l i t y  C o n s t r u c t i o n  Account; 
d e l e t i n g  a  needs  formula  a t  t h e  s t a t e  l e v e l  and a 
p r i o r i t y  e x p e n d i t u r e  l i s t  r e q u i r e d  by t h e  s t a t e ;  c r e a t i n g  
a  new f i n a n c i a l  r e p o r t i n g  procedure  f o r  t h e  P u b l i c  
Educa t ion  C a p i t a l  Outlay and Debt S e r v i c e  T r u s t  Fund; 
c r e a t i n g  a new budget r e q u e s t  system; r e q u i r i n g  adherence 
t o  t h e  p r o v i s i o n s  of c h a p t e r  216; amending s. 215.61(3) ,  
F l o r i d a  S t a t u t e s ,  r e l a t i n g  t o  c a p i t a l  o u t l a y  bonds, t o  
p r o v i d e  t h a t  c e r t a i n  e s t i m a t e s  s h a l l  be used t o  d e t e r m i n e  
f i s c a l  s u f f i c i e n c y ;  amending s. 215.65(1) ,  F l o r i d a  
S t a t u t e s ,  r e l a t i n g  t o  t h e  working c a p i t a l  r e s e r v e  of t h e  
Bond Fee T r u s t  Fund; amending s. 215.79. F l o r i d a  
S t a t u t e s ,  r e l a t i n g  t o  t h e  m a t u r i t y  and redemption of 
r e f u n d i n g  bonds; amending s. 240.277, F l o r i d a  S t a t u t e s ,  
r e l a t i n g  t o  t h e  a p p r o p r i a t i o n  of s t u d e n t  b u i l d i n g  and 
c a p i t a l  improvement f e e s ;  amending ss. 240.295(1) and 
(21, 240.327 and 240.531(5) ,  F l o r i d a  S t a t u t e s ,  and 
r e p e a l i n g  s. 240.297, F l o r i d a  S t a t u t e s ,  r e l a t i n g  t o  
u n i v e r s i t y  and community c o l l e g e  f a c i l i t i e s ,  t o  conform; 
amending s. 240.17 and 240.3 19(3)  ( f )  , F l o r i d a  S t a t u t e s ,  
r e l a t i n g  t o  t h e  approval  by t h e  S t a t e  Board of Educa t ion  
of t h e  e x e r c i s e  of eminent domain by t h e  Board of Regents 
and t h e  community c o l l e g e  board of t r u s t e e s ;  p r w  i d i n g  
a p p r o p r i a t i o n s  f o r  s p e c i f i e d  c a p i t a l  o u t l a y  p r o j e c t s  from 
t h e  P u b l i c  Educa t iona l  C a p i t a l  Outlay and Debt S e r v i c e  
T r u s t  Fund, t h e  General  Revenue Fund, and t h e  C a p i t a l  
Improvement Fee T r u s t  Fund; amending 243.131(3) ,  F l o r i d a  
S t a t u t e s ,  r e l a t i n g  t o  t h e  p l e d g i n g  of t r u s t  funds  by t h e  
Board of Regents;  adding s. 2 3 6 . 2 5 ( 2 ) ( e ) ,  F l o r i d a  
S t a t u t e s ,  r e l a t i n g  t o  t h e  r e q u i r e d  n o t i c e  t o  be p u b l i s h e d  
by a  d i s t r i c t  school  board w i t h  r e s p e c t  t o  t h e  l e v y  of 
a d d i t i o n a l  t a x e s ;  r e v i v i n g  and r e a d o p t i n g  c e r t a i n  
s e c t i o n s  of c h a p t e r  235. F l o r i d a  S t a t u t e s ,  which were 
r e p e a l e d  by c h a p t e r  80-414, Laws of F l o r i d a ;  p r w i d i n g  
f o r  r e p e a l  by l e g i s l a t i v e  r w i e w ;  p r o v i d i n g  an e f f e c t i v e  
d a t e .  



A t  t r ia l ,  P e t i t i o n e r  urged t h a t  t h e  p roper  i n t e r p r e t a t i o n  of S e c t i o n  

235.26 ( 1 ) .  a s  amended by Chapter 81-223, Laws of F l o r i d a ,  r e l a t e d  on ly  t o  

b u i l d i n g  r e l a t e d  f e e s  and n o t  t o  u t i l i t y  r a t e s  and charges .  Thus, t h e  

c o n s t i t u t i o n a l i t y  of t h e  s t a t u t e  could  have been upheld through t h a t  

• c o n s t r u c t i o n .  However, i f  t h e  b u i l d i n g  code s t a t u t e  were t o  be i n t e r p r e t e d  

t o  l e g i s l a t e  u t i l i t y  r a t e s  and charges ,  t h e n  such a n  i n t e r p r e t a t i o n  would 

r e n d e r  t h e  s t a t u t e  v o i d ,  a s  a  v i o l a t i o n  of A r t i c l e  111, S e c t i o n  6 ,  F l o r i d a  

C o n s t i t u t i o n ,  t h e  equa l  p r o t e c t i o n  c l a u s e  of t h e  Uni ted S t a t e s  and F l o r i d a  

C o n s t i t u t i o n s ,  and o t h e r  c o n s t i t u t i o n a l  p r o v i s i o n s .  

Respondent, on t h e  o t h e r  hand, urged t h e  t r i a l  and a p p e l l a t e  c o u r t s  t o  

i n t e r p r e t  t h e  s t a t u t e  i n  such a manner t h a t  t h e  word " u t i l i t y "  would be 

impl ied  b e f o r e  t h e  s t a t u t o r y  phrase  "impact f e e  o r  s e r v i c e  a v a i l a b i l i t y  

fee" ,  t h u s  a p p l y i n g  t h e  l o c a l  b u i l d i n g  code f e e  exemptions t o  u t i l i t y  r a t e s  

and charges .  

S e c t i o n  235.26 a p p l i e s  t o  t h e  c o n s t r u c t i o n  of p u b l i c  school  f a c i l i t i e s  

and c r e a t e s  a Uniform B u i l d i n g  Code, w i t h i n  i t s  t e n  s u b s e c t i o n s .  I t  

s p e c i f i c a l l y  exempts p u b l i c  school  c o n s t r u c t i o n  from t h e  a p p l i c a t i o n  of any 

o t h e r  l o c a l  b u i l d i n g  code o r  l o c a l  c o n s t r u c t i o n  r e g u l a t i o n s  and r e l a t e d  

f e e s .  The s t a t u t e  c r e a t e s  a  school  b u i l d i n g  code and n o t h i n g  more, it 

n e i t h e r  a p p l i e s  t o ,  n o r  may be i n t e r p r e t e d  t o  apply t o ,  any s u b j e c t  o t h e r  

t h a n  t h e  c o n s t r u c t i o n  of school  f a c i l i t i e s .  The i n t e r p r e t a t i o n  of s e c t i o n  

235.26(1) ,  adopted by t h e  t r i a l  c o u r t  and a p p e l l a t e  c o u r t ,  expands t h e  

a p p l i c a t i o n  of t h i s  s t a t u t e  beyond b u i l d i n g  codes,  t o  i n c l u d e  t h e  o p e r a t i o n  

and r a t e  making a u t h o r i t y  of p u b l i c l y  awned u t i l i t i e s .  Yet,  nowhere i n  

S e c t i o n  235 .26(1) ,  o r  i n  S e c t i o n  27 of Chapter  81-223, Laws of F l o r i d a ,  i s  

t h e  word " u t i l i t i e s "  even mentioned! 



The t i t l e  of an a c t  i s  n o t  p a r t  of t h e  b a s i c  a c t ,  but  does have t h e  

d i s t i n c t  func t ion  of de f in ing  the  scope of t he  a c t .  Finn v .  Finn, 312 

So.2d 726, 730 (Fla .  1975).  The t i t l e  must be s u f f i c i e n t l y  in format ive  t o  

obv ia t e  s u r p r i s e  or  f r aud  t h a t  might s p r i n g  from hidden p rov i s ions  n o t  

i nd i ca t ed  i n  t h e  t i t l e .  Knight & Wall Company v .  Bryant ,  178 So.2d 5 ,  7  

(F la .  19651, cer t .den .  383 US 958, 86 S.Ct. 1223, 16 L.Ed. 2d 301 (1966). 

The t e s t  f o r  adequacy of a  s t a t u t e ' s  t i t l e  i s  whether t h e  p rov i s ions  appear  

@ t o  be " i n c i d e n t a l l y  r e l a t e d  and proper ly  connected t o  primary s u b j e c t s  

expressed i n  t h e  t i t l e  and f a i r l y  and n a t u r a l l y  germane the re to . "  Rianhard 

v .  Por t  of Palm Beach D i s t r i c t ,  i n  and f o r  Palm Beach County, F lo r ida ,  186 

@ So.2d 503, 506 (Fla .  1966). 

I n  Purk v .  Federal  P re s s  Cmpany, 387 So.2d 354 (Fla .  1 9 8 0 ) ~  t h i s  

Court considered a  cha l lenge  t o  a  s t a t u t e  which l i m i t e d  t h e  time i n  which 

t o  b r ing  an a c t i o n  f o r  products  l i a b i l i t y .  On appeal of a  summary judgment 

f o r  t h e  defendant ,  t h e  p l a i n t i f f  argued, i n t e r  a l i a ,  t h a t  t h e  s t a t u t e  was 

vo id  because i t s  t i t l e  d id  n o t  pu t  a  reasonable  person on n o t i c e  of t h e  

con ten t s  of t h e  a c t .  This Court aff i rmed t h e  summary judgment, s t a t i n g :  

"Ar t i c l e  111, s e c t i o n  6 does n o t  r e q u i r e  t h a t  t h e  t i t l e  
con ta in  a  d e t a i l e d  exp lana t ion  of every provis ion ,  but  
only t h a t  a l l  ma t t e r s  d e a l t  wi th  i n  t h e  body of t he  law 
be f a i r l y  r e l a t e d  t o  t h e  sub jec t  descr ibed  i n  t h e  
t i t l e . . .  ( c i t a t i o n s  ami t ted) .  The t i t l e  i s  adequate i f  
it is  n o t  misleadi-ng and i s  s u f f i c i e n t l y  d e t a i l e d  t o  put  
i n t e r e s t e d  persons on n o t i c e  reasonably l ead ing  t o  
i nqu i ry  a s  t o  t h e  con ten t s  of t h e  ac t . .  ." ( c i t a t i o n s  
ami t ted) .  

387 So.2d a t  358. 

As  can be seen  from t h e  t i t l e  quoted hereinabove, t h e  l e g i s l a t u r e ,  i n  

Chapter 81-223, Laws of F lo r ida ,  went t o  g r e a t  l eng ths  t o  desc r ibe  t h e  

@ mat t e r s  intended by it t o  be contained w i t h i n  t h e  body of t h e  a c t .  Not one 



word i n  t h e  a lmos t  f o u r  hundred word t i t l e  r e f e r s  t o  u t i l i t i e s  o r  u t i l i t y  

r a t e s  and charges .  Not one word even mentions impact  f e e s  o r  s e r v i c e  

a v a i l a b i l i t y  f e e s .  Thus, a  r e a s  onable p e r s  on ( i n c l u d i n g  p u b l i c  u t i l i t y  

c m p a n i e s  and s p e c i a l  d i s t r i c t s  such  a s  P e t i t i o n e r )  would n o t  be p u t  on 

n o t i c e  t h a t  t h e i r  a u t h o r i t y  t o  s e t  r a t e s  and charges ,  g r a n t e d  by Chapters  

153, 184 and 180, F l o r i d a  S t a t u t e s  and Chapter  71-822, Laws of F l o r i d a ,  was 

be ing  r e s t r i c t e d  i n  any fash ion .  U t i l i t y  r a t e s  and charges  have no 

r e l a t i o n s h i p  o r  r a t i o n a l  c o n n e c t i o n  t o  S t a t e  Uniform B u i l d i n g  Code 

S tandards ,  e i t h e r  i n c i d e n t a l l y  o r  o the rwise .  

Had t h e  l e g i s l a t u r e  d e s i r e d  t o  a d d r e s s  p u b l i c  u t i l i t y  r a t e s  and 

charges ,  it could  have and would have made some r e f e r e n c e  i n  t h e  t i t l e  of 

t h e  Act t o  u t i l i t i e s .  Since n o  ment ion i n  t h a t  r egard  a p p e a r s ,  and s i n c e  

no  mention appears  i n  t h e  body of t h e  Act, t h e  Act must e i t h e r  n o t  apply  t o  

u t i l i t y  r a t e s  and charges  o r ,  i f  it does app ly ,  it must be a n  

u n c o n s t i t u t i o n a l  v i o l a t i o n  of A r t i c l e  111, S e c t i o n  6  of t h e  F l o r i d a  

C o n s t i t u t i o n .  The a p p e l l a t e  c o u r t ,  i n  i t s  o p i n i o n  h e r e i n ,  s t a t e s  t h a t  it 

t h i n k s ,  b u t  does n o t  s a y ,  t h a t :  

". . . i n c l u s i o n  of s e c t i o n  27 a s  p a r t  of Chapter  81-223. Laws 
of 1981, was f a i r l y  i n  conformity  w i t h  t h e  requ i rements  
of a r t i c l e  111, s e c t i o n  6 ,  of t h e  F l o r i d a  C o n s t i t u t i o n .  
However, we need n o t  c o n s i d e r  t h a t  q u e s t i o n .  A r t i c l e  
111, s e c t i o n  6  a p p l i e d  on ly  s o  l o n g  a s  t h e  s u b j e c t  
s t a t u t o r y  p r w i s i o n  remained a  ' l aw ' .  Once t h e  p r w i s i o n  
was reenac ted  a s  a  p o r t i o n  of t h e  F l o r i d a  S t a t u t e s ,  it 
was n o t  s u b j e c t  t o  c h a l l e n g e  under  A r t i c l e  111, s e c t i o n  
6. S t a t e v . ~ o m b s ,  3 8 8  ~ o i 2 d  1029, 1030 ( F l a .  1980) ;  
San tos  v.  S t a t e ,  380 So.2d 1284, 1285 (F la .  19801." 

Th is  r u l i n g  by t h e  a p p e l l a t e  c o u r t  i s  d i r e c t l y  i n  c o n f l i c t  w i t h  and 

c o n t r a d i c t e d  by t h i s  C o u r t ' s  d e c i s i o n  i n  Bunne l l  v .  S t a t e  of F l o r i d a ,  453 - 

So.2d 808 (F la .  1984).  The a p p e l l a t e  c o u r t ' s  c o n s t r u c t i o n  of t h e  



c o n s t i t u t i o n a l  r equ i rements  of A r t i c l e  111, S e c t i o n  6 ,  would e f f e c t i v e l y  

r e n d e r  t h e  c o n s t i t u t i o n a l  requirement  mean ing less  and i n e f f e c t i v e .  By 

de te rmin ing  t h a t  t h e  c o n s t i t u t i o n a l  requirement  a p p l i e s  only f o r  t h e  b r i e f  

p e r i o d  d u r i n g  which a  l e g i s l a t i v e  a c t  remains  a  "law", t h e  a p p e l l a t e  c o u r t  

h a s  e f f e c t i v e l y  r u l e d  t h a t  no  s t a t u t e  w i l l  e v e r  be s u b j e c t  t o  review under  

t h i s  c o n s t i t u t i o n a l  p r w  i s i o n ,  me r e l y  due t o  t h e  t ime requ i rements  

n e c e s s a r y  t o  f i l e  an a c t i o n  f o r  d e c l a r a t o r y  r e l i e f  i n  a t r i a l  c o u r t ,  pursue  

t h a t  a c t i o n  through f i n a l  judgment, p r o s e c u t e  an appeal  the re f rom,  and 

f  i n d l y  a d d r e s s  t h e  i s s u e  of c o n s t i t u t i o n a l i t y  b e f o r e  t h i s  Court .  

Obviously,  as was t h e  c a s e  d u r i n g  t h e  f i v e  (5 )  y e a r  p e r i o d  d u r i n g  which 

t h i s  c a s e  was pending,  what was o r i g i n a l l y  a  "law" promulgated i n  Chapter  

81-223, Laws of F l o r i d a ,  became c o d i f i e d  a s  S e c t i o n  235.26(1) ,  F la .  S t a t .  

(1981).  

A s  was t h e  c a s e  i n  Bunne l l ,  supra ,  t h e  l e g i s l a t u r e ' s  r e e n a c t m e n t  and 

c o d i f i c a t i o n  of t h e  s u b j e c t  l a w ,  p r i o r  t o  t h i s  C o u r t ' s  review, cannot  

p r e c l u d e  t h i s  Court f  ran  reviewing t h e  c o n s t i t u t i o n a l i t y  of t h e  o r i g i n a l  

enactment  by t h e  l e g i s l a t u r e .  For t h e  l a w  t o  be o therwise  would r e n d e r  

A r t i c l e  111, S e c t i o n  6  of t h e  F l o r i d a  C o n s t i t u t i o n  meaningless  and 

i n e f f e c t i v e .  

B. Void f o r  Vagueness and Ambiguity. 

There  has  never  been an i s s u e  i n  t h e  t r i a l  c o u r t  o r  t h e  a p p e l l a t e  

c o u r t ,  a s  t o  whether  a  s t a t u t e  t h a t  does  n o t  seek  t o  impose s i g n i f i c a n t  s a n c t i o n s  

i s  s u b j e c t e d  t o  a l e s s e r  degree  of s c r u t i n y  t h a n  a  p r o h i b i t o r y  o r  c r i m i n a l  

s t a t u t e .  Department of Legal A f f a i r s  v .  Rogers, 329 So.2d 257 (F la .  1976) .  

However, it h a s  l i k e w i s e  n e v e r  been ques t ioned  t h a t  every l a w  must s t i l l  

s a t i s f y  minimal c o n s t i t u t i o n a l  s t a n d a r d s  f o r  d e f i n i t e n e s s  [DIAlembe r t e  V.  



Anderson, 349 So.2d 164, 168 (Fla .  1977)] ,  and t h a t  a  c o u r t  w i l l  g ive  

preference  t o  a  c o n s t r u c t i o n  of a  s t a t u t e  which g ives  e f f e c t  t o  t h a t  

s t a t u t e  w e r  another  cons t ruc t ion  which would d e f e a t  it, when such a  

c o n s t r u c t i o n  is  reasonably pos s ib l e  and where it is  c o n s i s t e n t  w i t h  t h e  

l e g i s l a t i v e  i n t e n t  [McKibben v .  M a l l o q ,  293 So.2d 48, 51  (Fla .  1974) 1 .  

As d i scussed  he re inabwe ,  Sec t ion  235.26(1), when read and construed i n  

a  manner necessary  t o  uphold i t s  c o n s t i t u t i o n a l i t y  and gi.ve it e f f e c t ,  

r a t h e r  than d e f e a t  i t ,  a p p l i e s  only t o  impact f e e s  o r  s e r v i c e  a v a i l a b i l i t y  

f e e s  imposed pursuant  t o  l o c a l  bu i ld ing  codes and r egu la t i ons .  These 

bu i ld ing  impact f e e s  have no connect ion whatsoever t o  u t i l i t y  r a t e s  and 

charges and, s p e c i f i c a l l y  , t he  charges  of P e t i t i o n e r  a t  i s s u e  he re in .  

Perhaps it was t h e  vagueness of t h e  language used by t h e  l e g i s l a t u r e  i n  

t h e  s p e c i f i c  wording of Chapter 81-223, Laws of F lo r ida ,  o r  perhaps i t  was 

merely an unreasonable  ex tens ion  of t he  s t a t u t e  through admin i s t r a t i ve  

a c t i o n ,  but  t h e  f a c t  remains t h a t  t h e  d e f i n i t i o n  of impact o r  s e r v i c e  

a v a i l a b i l i t y  f e e s  adopted by t h e  DOE i n  Rule 6A-2.01(45), Fla .  Admin. Code, 

c o n s t i t u t e s  an unreasonable cons t ruc t ion  and expansion of t h e  s t a t u t o r y  

phrase "impact f e e  or  s e r v i c e  a v a i l a b i l i t y  fee",  t o  inc lude  n o t  only 

b u i l d i n g  r egu la t i ons  and ordinances,  bu t  a l s o  u t i l i t y  r a t e s  and charges.  

A reasonable  cons t ruc t ion  of t h e  s t a t u t e ,  which c r e a t e s  a  harmony 

favored i n  s t a t u t o r y  i n t e r p r e t a t i o n  [Headley v.  Bethune, 166 So.2d 479 

(Fla .  3 r d  DCA 1964) 1 ,  i s  t h a t  Sec t ion  235.26 (1) a p p l i e s  t o  b u i l d i n g  impact 

f e e s ,  whi le  Chapters 153, 180 and 184, F lo r ida  S t a t u t e s ,  and Chapter 

71-822, Laws of F lo r ida ,  apply t o  u t i l i t y  r a t e s  and charges.  It must be 

noted t h a t  t h e  f i r s t  i n c l u s i o n  of t h e  word " u t i l i t y "  i n  any of t h e  

l e g i s l a t i v e  enactments or  pronouncements surrounding Sec t ion  235.26(1) ,  



occurred i n  t h e  d e f i n i t i o n  promulgated by t h e  DOE i n  Rule 6A-2.01(45). A t  

n o  p o i n t  has  t h e  l e g i s l a t u r e  used t h i s  word. Thus, i f  t h e  s t a t u t e  was 

des igned t o  encompass u t i l i t y  r a t e s  and charges ,  it is  v o i d  f o r  vagueness.  

I f  it w a s  n o t ,  t h e  DOE h a s ,  w i t h o u t  a u t h o r i t y ,  t a k e n  it upon i t s e l f  t o  

un lawfu l ly  r e g u l a t e  u t i l i t y  r a t e s  and charges .  

Even t h e  DOE, i n  i t s  Amicus B r i e f  f i l e d  i n  t h e  a p p e l l a t e  c o u r t ,  f e l t  

compelled t o  remark t h a t ,  "perhaps t h e  s t a t u t e  shou ld  have been s p e c i f i c  i n  

d e f i n i n g  an impact f e e  o r  s e r v i c e  a v a i l a b i l i t y  f e e .  Never the less ,  Rule 

6A-2.01(45), F.A.C. d i d  a t t e m p t  t o  d e f i n e  t h e  meaning of t h e  s t a t u t e . "  

[Br ie f  of DOE a t  page l o ] .  However, t h e  c o n s t i t u t i o n a l  problem c r e a t e d  by 

t h e  DOE'S a t t e m p t  a t  d e f i n i t i o n ,  i s  t h a t  t h e  d e f i n i t i o n  exceeded t h e  bounds 

of t h e  s t a t u t o r y  a u t h o r i t y .  

F i n a l l y ,  i n  o r d e r  t o  c u r e  t h e  a p p a r e n t  vagueness  of t h e  s t a t u t o r y  

language,  Respondent urged,  b o t h  a t  t h e  t r i a l  and a p p e l l a t e  c o u r t  l e v e l s ,  

t h e  a d o p t i o n  of an  "ev iden t  l e g i s l a t i v e  i n t e n t "  argument, based upon t h e  

f a c t  t h a t  Chapter  81-223, Laws of F l o r i d a ,  was e n a c t e d  s h o r t l y  a f t e r  t h e  

d e c i s i o n  i n  School Board of P i n e l l a s  County v .  P i n e l l a s  County Canmission, 

404 So.2d 1179 (F la .  2d DCA 1981) ,  a  one paragraph op in ion  which merely  

h e l d  t h a t  t h e  p r e v i o u s  language of S e c t i o n  235.26(1) ,  F la .  S t a t .  (1979) d i d  

n o t  exempt a  s c h o o l  board frcm paying w a t e r  o r  sewage impact  o r  connec t ion  - 

f e e s .  

Hcwever, t h e  l e g i s l a t u r e  would have had t o  be psych ic  t o  have 

" intended" s u c h  a  r e s u l t ,  a s  t h e  s t a t u t o r y  r e v i s i o n  a t  i s s u e  h e r e i n  had 

a l r e a d y  t r a v e r s e d  i t s  l e g i s l a t i v e  r o u t e  and been s igned  i n t o  law f o u r  (4) 

months p r i o r  t o  t h e  Second D i s t r i c t  Court of Appeal 's  d e c i s i o n  i n  P i n e l l a s  



County. A s  noted by t h e  a p p e l l a t e  c o u r t ,  Respondent provided t h e  t r ia l  

c o u r t  wi th  no a u t h o r i t y  whatsoever r e spec t ing  t h e  exemption's l e g i s l a t i v e  

h i s t o r y  . 
C. Denial of Equal P r o t e c t i o n  of t h e  Law. 

Sec t ion  235.26 (1)  Fla .  S t a t .  (1981) a s  implemented by Rule 6A-2.01(45), 

Fla .  Admin. Code, i s  v i o l a t i v e  of equal  p r o t e c t i o n  requirements  of t h e  

F lo r ida  Cons t i t u t i on ,  because it a t tempts  t o  exempt Respondent and o t h e r  

school  boards f r a n  paying impact f e e s  and s e r v i c e  a v a i l a b i l i t y  f e e s  

assessed  by publicly-awned u t i l i t i e s  such a s  P e t i t i o n e r ,  whi le  

privately-awned u t i l i t i e s  a r e  n o t  requi red  t o  g ran t  such exemptions. The 

C o n s t i t u t i o n  guarantees  equal p r o t e c t i o n  t o  those s i m i l a r l y  s i t u a t e d .  

B a t t a g l i a  v.  Adams, 164 So.2d 195, 198 (Fla .  1964). To comply wi th  t h e  

requirements  of equal  p ro t ec t i on ,  s t a t u t o r y  c l a s s i f i c a t i o n s  must be 

reasonable  and n o t  a r b i t r a r y  and a l l  persons i n  t h e  same c l a s s  must be 

t r e a t e d  a l i k e .  Lasky v. S t a t e  Farm Insurance Company, 296 So.2d 15  (F la .  

1974).  

Privately-awned u t i l i t y  companies a r e  s i m i l a r l y  s i t u a t e d  a s  

governmentally-awned u t i l i t i e s ,  because both e n t i t i e s  provide va luab le  and 

necessary u t i l i t y  s e r v i c e s  t o  t h e  publ ic .  Yet it i s  only t h e  l a t t e r  t h a t  

t h e  s t a t u t e  pu rpo r t s  t o  bar  f r a n  c o l l e c t i n g  i t s  r a t e s  and charges.  

I n  a  ca se  s i m i l a r  t o  t h e  f a c t s  of t h e  case  a t  ba r ,  t h i s  c o u r t  he ld  t h a t  

a  s t a t u t e  imposing l i a b i l i t y  upon r a i l r o a d s  f o r  t h e  k i l l i n g  of animals on 

unfenced rights-of-way without  proof of negl igence,  where competi t ive motor 

c a r r i e r s  were n o t  s u b j e c t  t o  t h e  same l i a b i l i t y ,  was u n c o n s t i t u t i o n a l  on 

t h e  ground t h a t  it denied equal p r o t e c t i o n  of t h e  law t o  persons  i n  t h e  

same c l a s s .  A t l a n t i c  Coas t l ine  R. Co. v .  Ivey, 148 Fla.  680, 5  S0.2d 

244 (1941 1. 



P e t i t i o n e r  s e r v i c e s  approximately 72 square  mi l e s  of p roper ty  wi th in  

Martin County and Palm Beach County, which c o n s t i t u t e s  t he  watershed and 

bas in  a r e a  f o r  t h e  e m i r o r m e n t a l l y  p ro t ec t ed  Loxahatchee River.  [R-1031. 

When school  t a x e s  a r e  assessed  aga ins t  t he  taxpayers ,  they a r e  assessed  

a g a i n s t  t h e  whole of PalmBeach County. [R-601. The J u p i t e r  MAA School i n  

ques t ion  was cons t ruc ted  i n  Palm Beach County. [R-1641. No Martin County 

c h i l d r e n  or  taxpayers  a t t end  t h e  school i n  ques t ion .  [R-1031. The 

taxpayers  de r iv ing  b e n e f i t  f r a n  t he  ex i s t ence  of t he  school  a r e  s o l e l y  

those  l i v i n g  i n  Palm Beach County and a t t end ing  t h e  school i n  Palm Beach 

County. C lea r ly ,  t h e  customers of P e t i t i o n e r  r e s i d i n g  i n  Martin County 

de r ive  no b e n e f i t  wha t sower  from t h e  school being b u i l t  and used i n  Palm 

Beach County, y e t ,  based upon the  dec i s ions  of t h e  t r i a l  cour t  and 

a p p e l l a t e  c o u r t ,  they w i l l  have t o  pay f o r  t h e  c o s t  of t h e  sewer sys t an  t o  

s e r v i c e  t h e  school .  

P e t i t i o n e r ' s  sewer system i s  a  network of p ipes ,  l i n e s ,  l i f t  s t a t i o n s ,  

and t rea tment  f a c i l i t i e s .  Much l i k e  any o t h e r  u t i l i t y ,  t h e  add i t i on  of a  

new c o n s m e r  t o  t h e  system does no t  cause t h e  need f o r  an immediate upgrade 

o r  enlargement of t h e  system. However, every u s e r  of t h e  system must be 

r equ i r ed  t o  pay i t s  p ropor t i ona t e  sha re  of t h e  c o s t  of t h e  underlying 

system, even though i t s  use  has  only a  f r a c t i o n a l  e f f e c t  on t h e  o v e r a l l  

r e q u i s i t e  s i z e  of t h e  system i t s e l f .  

As discussed  above, P e t i t i o n e r  has  e s t a b l i s h e d  a  formula f o r  

canputa t ion  of a c t u a l  c o s t s  of t h e  reg iona l  transmi.ssion l i n e  and p l a n t  

f a c i l i t i e s  n e c e s s i t a t e d  by an i n d u s t r i a l  use  such as  Respondent and t h e  

charges  sought t o  be c o l l e c t e d  by P e t i t i o n e r  r e f l e c t  only those a c t u a l  



c o s t s .  By exempting Respondent from payment of t h e  a c t u a l  c o s t s  of i t s  

u t i l i t y  s e r v i c e s ,  a l l  o t h e r  u s e r s  of t h e  u t i l i t y  system must n e c e s s a r i l y  

absorb  t h a t  c o s t .  

The a p p e l l a t e  c o u r t ' s  misunders tand ing  of t h e  f a c t u a l  n a t u r e  of t h e  

r a t e s  and charges  a t  i s s u e  h e r e i n  is c l e a r l y  s e t  f o r t h  i n  i t s  d e c i s i o n  on 

t h i s  p o i n t  i n  t h e  appea l  below: 

" F i n a l l y ,  a p p e l l e e  c o r r e c t l y  p o i n t s  ou t  t h a t  under  
s u b j e c t  s t a t u t e  schoo l  boards  a r e  n o t  exempted from 
c h a r g e s  f o r  a c t u a l  c a p i t a l  o u t l a y  made by t h e  u t i l i t y  i n  
o r d e r  t o  p rov ide  a  schoo l  w i t h  s e r v i c e ,  o r  charges  f o r  
t h e  s e r v i c e  i t s e l f .  Thus o t h e r  c u s t a u e r s  w i l l  n o t  be 
p i c k i n g  up  t h e  d i r e c t  a c t u a l  c o s t s  of s e r v i c e  p r w i d e d  
h e r e  t o  t h e  J u p i t e r  middle  school  - i f  and when t h e  
Environmental  Cont ro l  Board a c t u a l l y  p r w  i d e s  such  
s e r v i c e  t o  t h a t  e d u c a t i o n a l  f a c i l i t y . "  [496 So.2d a t  
9391. 

The e f f e c t  of t h e  trial c o u r t ' s  f i n a l  judgment i n  t h i s  c a s e  is  t h a t ,  

when development i n  t h e  u n i n h a b i t e d  a r e a  su r rounding  t h e  p r e s e n t  school  

s i t e  f i n a l l y  w a r r a n t s  e x t e n s i o n  of P e t i t i o n e r ' s  s o u t h e r l y  r e g i o n a l  

connec tor  l i n e  p a s t  t h e  s c h o o l  s i t e  i t s e l f ,  t h e  Respondent w i l l  be r e q u i r e d  

t o  pay on ly  f o r  t h e  100 f e e t  o r  l e s s  of l a t e r a l  s e w e r l i n e  n e c e s s a r y  t o  

connect  t o  t h a t  r e g i o n a l  t r a n s m i s s i o n  l i n e .  C l e a r l y ,  t h e  c o s t  of t h a t  100 

f e e t  o r  l e s s  of l a t e r a l  l i n e  does n o t  c o n s t i t u t e  t h e  " d i r e c t  a c t u a l  c o s t s  

of s e r v i c e  p r w i d e d  t o  t h e  J u p i t e r  Middle School", a s  hypothesized by t h e  

a p p e l l a t e  c o u r t .  

Without t h e  r e g i o n a l  t r a n s m i s s i o n  l i n e  and l i f t  s t a t i o n  f a c i l i t i e s  

n e c e s s a r y  t o  pump Respondent 's  wastewater  and sewage f r a n  t h e  schoo l  s i t e  

t o  t h e  t r e a t m e n t  p l a n t  and w i t h o u t  t h e  t r e a t m e n t  p l a n t  necessa ry  t o  t u r n  

t h e  wastewater  and sewage i n t o  an  e m i r o n m e n t a l l y  and e c o l o g i c a l l y  

d i s p o s a b l e  p roduc t ,  t h e  was tewate r  and sewage l e a v i n g  t h e  J u p i t e r  MAA 

s c h o o l  s i t e  would be fed  d i r e c t l y  i n t o  t h e  s u r r o u n d i n g  s o i l s  and a q u i f e r  



approximately 100 f e e t  from t h e  school s i t e .  The "ac tua l  c a p i t a l  ou t lay"  

made by P e t i t i o n e r  t o  s e r v i c e  t h e  J u p i t e r  MAA school  s i t e  obviously 

inc ludes  t h e  p ropor t i ona t e  sha re  of t h e  c o s t  of P e t i t i o n e r ' s  reg iona l  

t ransmiss ion  l i n e  and p l a n t  t rea tment  f a c i l i t i e s ,  a s  computed by t h e  

formula f o r  de te rmina t ion  of "equiva len t  connections" a t t r i b u t a b l e  t o  t h e  

school .  

Unless Respondent i s  required t o  pay i t s  f a i r  s h a r e  of t he se  c o s t s ,  t h e  

customers of P e t i t i o n e r  and a l l  o t h e r  pub l i c  u t i l i t i e s  w i l l  n e c e s s a r i l y  

have t o  bea r  t h e  burden of ca r ry ing  t h e  c a p i t a l  c o s t s  of u t i l i t y  s e r v i c e  t o  

schools ,  while  p r i v a t e  u t i l i t i e s  and t h e i r  customers may cont inue t o  

c o l l e c t  t h e i r  r a t e s  and charges f o r  school s i t e s  unabated. Clear ly ,  such a 

c l a s s i f i c a t i o n  i s  a r b i t r a r y  and f a i l s  t o  provide equal  p r o t e c t i o n  t o  t hose  

s i m i l a r l y  s i t u a t e d .  

D. Denial of Due Process  of Law. 

A s  d i scussed  above, t h e  e f f e c t  of t h e  s t a t u t e  i n  q u e s t i o n  is t o  deny 

P e t i t i o n e r  and i t s  customers due process  of l a w ,  i n  t h a t  they a r e  deprived 

of t h e i r  p roper ty  ( t h e  c o s t  of providing wastewater c o l l e c t i o n  and 

t rea tment  f a c i l i t i e s  f o r  Respondent), without  n o t i c e  of such dep r iva t ion  

and without  j u s t  compensation t h e  ref or .  

The a p p e l l a t e  c o u r t ' s  r e f e r ence  t o  P e t i t i o n e r ' s  charges  h e r e i n  a s  

"guesstimates" i s  n o t  supported by t h e  record o r  t h e  evidence presented t o  

t he  t r i a l  cour t .  Although the  a p p e l l a t e  cou r t  has  determined t h a t  t h e  t ime 

of subs t an t ive  due process  i s  long gone [496 So.2d a t  9391, it a l s o  

recognizes  t he  c o n s t i t u t i o n a l  concept t h a t  a l e g i s l a t i v e  enactment which 

bea r s  no  reasonable  r e l a t i o n s h i p  t o  a permiss ib le  l e g i s l a t i v e  ob j ec t  and is  

a r b i t r a r y  and unreasonable  o r  oppress ive  a s  it adversely a f f e c t s  those  



p r o p e r t y  r i g h t s ,  is u n c o n s t i t u t i o n a l  a s  a  d e p r i v a t i o n  of p r o p e r t y  w i t h o u t  

due p r o c e s s  of law. See Johns  v .  May, 402 So.2d 1166  la. 1981) ; H e l l e r  

v .  Abess, 134  Fla .  610,  184 So. 122 (1938).  

I n  p o i n t  of f a c t ,  t h e  a p p e l l a t e  c o u r t  and t r i a l  c o u r t ,  by a l lowing  

Respondent t o  make connec t ion  t o  and u s e  t h e  r e g i o n a l  t r a n s m i s s i o n  l i n e  

f a c i l i t i e s  and p l a n t  t r e a t m e n t  f a c i l i t i e s  of P e t i t i o n e r ,  w i t h o u t  any 

o b l i g a t i o n  t o  pay any p o r t i o n  of t h e  c a p i t a l  c o s t s  a s s o c i a t e d  w i t h  t h o s e  

f a c i l i t i e s ,  have s a n c t i o n e d  t h e  d e p r i v a t i o n  of P e t i t i o n e r  and i t s  c u s t a n e r s  

of t h e i r  p r o p e r t y  r i g h t s ,  w i t h o u t  due p r o c e s s  r e q u i r e d  under  t h e  l a w .  

E. A l t e r a t i o n  of a  S p e c i a l  Act by a  Noncomprehensive General  Act. 

B e f o r e  a  g e n e r a l  a c t  may be h e l d  o r  i n t e r p r e t e d  t o  r e p e a l  o r  

modify a  p r i o r  s p e c i a l  a c t ,  it must be shown t h a t  t h e  g e n e r a l  a c t  i s  a  

complete  r w i . s i o n  of t h e  whole s u b j e c t  contemplated by t h e  s p e c i a l  a c t ,  o r  

• t h a t  t h e  a c t s  a r e  s o  i r r e c o n c i l a b l e  a s  t o  c l e a r l y  demonstra te  a  l e g i s l a t i v e  

i n t e n t i o n  t o  r e p e a l .  Jackson  v .  Consol idated Gwernment of t h e  C i t y  of 

J a c k s o n v i l l e ,  225 So.2d 497, 5 0 1  (F la .  1969).  I n  t h e  c a s e  a t  b a r ,  t h e  

• g e n e r a l  a c t  ( S e c t i o n  235.26(1) ) d e a l s  w i t h  uniform s t a t e  b u i l d i n g  codes ,  

b u t  does n o t  dea l  w i t h  o r  r e g u l a t e  u t i l i t y  r a t e s  and charges .  Chapter  

71-822, Laws of F l o r i d a ,  a s  amended, i s  t h e  s p e c i a l  a c t  e s t a b l i s h i n g  

• P e t i t i o n e r  a s  a  Spec ia l  D i s t r i c t  of t h e  S t a t e  of F l o r i d a  and has  been 

reviewed and amended by t h e  l e g i s l a t u r e  a s  r e c e n t l y  a s  1986, w i t h o u t  

r e f e r e n c e  o r  amendment by t h e  l e g i s l a t u r e  t o  an exemption f o r  Respondent o r  

o t h e r  s c h o o l  boards  from payment of r a t e s  and c h a r g e s  adopted and 

promulgated by P e t i t i o n e r .  [Chapters  86-429 and 86-430, Laws of ~ l o r i d a l .  

I t  is  c o r r e c t ,  a s  p o i n t e d  o u t  by t h e  a p p e l l a t e  c o u r t ,  t h a t  S e c t i o n  

235.26(9) ,  F l a . S t a t .  (1981). s t a t e s  t h a t  " a l l  s p e c i a l  a c t s  o r  g e n e r a l  laws 

of l o c a l  a p p l i c a t i o n  a r e  hereby r e p e a l e d  t o  t h e  e x t e n t  t h a t  they c o n f l i c t  



w i t h  t h i s  s ec t i on"  however, t h e  controversy h e r e i n  was n o t  generated by t h e  

enactment of Sec t ion  235.26, s o  much as  it was c r ea t ed  by the  a t tempt  of 

t h e  DOE t o  expand t h e  s t a t u t e ,  by d e f i n i t i o n  i n  t h e  F lo r ida  Adminis t ra t ive 

Code, from one governing and r e g u l a t i n g  the  a p p l i c a b i l i t y  of l o c a l  b u i l d i n g  

codes and ordinances,  t o  one r e g u l a t i n g  and resc ind ing  t h e  a u t h o r i t y  and 

o b l i g a t i o n  of pub l i c  u t i l i t i e s  t o  charge uniform r a t e s  and charges under 

t h e  law. 

I t  is c l e a r  t h a t  a  r epea l ,  by imp l i ca t i on ,  of a  p r i o r  s p e c i a l  a c t  by a  

subsequent general  a c t  i s  n o t  favored and must be based upon a  pos i t i .ve  

repugnancy between t h e  two o r  a  c l e a r  i n t e n t  t o  repea l .  [ In  Re: Wade, 150 

Fla .  440, 7  So.2d 797 (1942) 1. Addi t iona l ly ,  t h e  r u l e  is  c l e a r  t h a t  t he  

subsequent general  a c t  w i l l  be presumed t o  have made an excep t ion  of t h e  

p r i o r  s p e c i a l  a c t ,  u n l e s s  the  cont ra ry  c l e a r l y  appears.  [ Id . ]  - 

The a p p e l l a t e  cou r t  based i t s  dec is ion  i n  t h i s  regard on a  f i n d i n g  t h a t  

a  " c l e a r  i n t e n t  t o  repea l"  i s  apparent  i n  t h i s  case.  1496 So.2d a t  9401. 

Hmever ,  t h i s  " c l ea r  i n t e n t "  cannot be garnered f r an  t he  f ace  of t h e  

l e g i s l a t i v e  enactment it s e l f ,  but  orily when read i n  l i g h t  of t h e  expanded 

d e f i n i t i o n s  adopted by t h e  DOE, which mention " u t i l i t i e s "  f o r  the  f i r s t  and 

only time. 

Thus, i n  t h e  absence of a  c l e a r  i n t e n t  by t h e  l e g i s l a t u r e  t o  amend, 

r epea l  o r  r e sc ind  t h e  u t i l i t y  rate-making p rov i s ions  of Chapter 71-822, 

Laws of F lo r ida ,  no such i n t e n t  may be implied by t h e  adopt ion  of Chapter 

81-223, a s  a  noncomprehensive general  a c t .  

F. Canity.  

A s  has con t inua l ly  been pointed out by P e t i t i o n e r  i n  t h e  t r i a l  c o u r t  

and a p p e l l a t e  cou r t ,  t h i s  i s s u e  has  never  involved a  s t r i c t  a p p l i c a t i o n  of 
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t h e  f u l l  f a i t h  and c r e d i t  concep t s  embodied w i t h i n  t h e  f e d e r a l  o r i g i n s  of 

t h e  p r i n c i p l e  of comity,  b u t  has  been r a i s e d  i n  t h i s  c a s e  on ly  by analogy.  

The a p p e l l a t e  c o u r t  i n c o r r e c t l y  decided t h i s  i s s u e ,  based upon t h e  

q u e s t i o n  of whe ther  t h e  l e g i s l a t u r e  must d e f e r  t o  P e t i t i o n e r ,  as a  p u b l i c  

u t i l i t y  agency it c r e a t e d .  Th is  is  n o t ,  n o r  h a s  it e v e r  been,  t h e  i s s u e  

b e f o r e  t h e  t r ia l  c o u r t  o r  t h e  a p p e l l a t e  c o u r t !  

P e t i t i o n e r ' s  p o s i t i o n  i n  t h i s  r e g a r d  h a s  always been c l e a r  and c o n c i s e ,  

t o  w i t :  t h e  l e g i s l a t u r e  d i d  n o t ,  i n  i t s  amendment t o  S e c t i o n  235.26(1) ,  

mention u t i l i t y  r a t e s  and charges  of any k ind ;  Chapter 81-223, Laws of 

F l o r i d a ,  d i d  n o t  mention t h e  word " u t i l i t y " .  The Department of Educat ion,  

as a  s e p a r a t e  a d m i n i s t r a t i v e  agency of t h e  S t a t e  of F l o r i d a ,  adopted and 

p u b l i s h e d  i n  t h e  F l o r i d a  A d m i n i s t r a t i v e  Code, t h e  d e f i n i t i o n  t h a t  b r i n g s  

u t i l i t y  r a t e s  and charges  w i t h i n  t h e  purview of S e c t i o n  235.26(1) .  

P e t i t i o n e r ,  a s  a  s p e c i a l  d i s t r i c t  of t h e  S t a t e  of F l o r i d a ,  l i k e w i s e  

promulgates  and p u b l i s h e s  i t s  r u l e s  and r e g u l a t i o n s  i n  Chapter  3 1  of t h e  

F l o r i d a  A d m i n i s t r a t i v e  Code and h a s  s e t  f o r t h  t h e r e i n  t h e  r a t e s  and charges  

a p p l i c a b l e  w i t h i n  i t s  d i s t r i c t  boundar ies .  Chapter  71-822, Laws of 

F l o r i d a ,  as amended, s p e c i f i c a l l y  s t a t e s  a s  fo l lows :  

" [ P e t i t i o n e r  s h a l l  have t h e  p m e r  t o ]  . . . s e t  and 
c o l l e c t  r easonab le  f e e s  and o t h e r  charges  f o r  t h e  
s e r v i c e s  and f a c i l i t i e s  f u r n i s h e d  by any system m n e d  o r  
o p e r a t e d  by [ P e t i t i o n e r ]  , and f o r  making connec t ions  and 
use  of same . . ." and 

". . . [ P e t i t i o n e r  s h a l l ]  . . . charge and c o l l e c t  t h e  
r a t e s ,  f e e s ,  and charges  s o  f i x e d  . . . and such  r a t e s ,  
f e e s ,  and charges  s h a l l  n o t  be s u b j e c t  t o  s u p e m i s i o n  o r  
r e g u l a t i o n  by any c  a u m i s  s i o n ,  board,  bureau,  o r  agency 
of t h e  county o r  of t h e  s t a t e  o r  any s a n i t a r y  d i s t r i c t . "  
[ S e c t i o n  6 ( 9 ) ,  Chapter  71-822, Laws of F l o r i d a ,  a s  
amended] 



C l e a r l y ,  t h e  s p e c i a l  a c t  e s t a b l i s h i n g  P e t i t i o n e r  a s  a  s p e c i a l  d i s t r i c t  

of t h e  S t a t e  of F l o r i d a  s p e c i f i c a l l y  p r o h i b i t s  t h e  DOE o r  any o t h e r  

commission o r  agency from r e g u l a t i n g  r a t e s  and charges  of t h e  P e t i t i o n e r ,  

by r u l e ,  d e f i n i t i o n ,  o r  i n  any o t h e r  f a s h i o n .  

A s  po in ted  ou t  by t h e  Amicus b r i e f  of t h e  COUNTY, f i l e d  i n  t h e  

a p p e l l a t e  c o u r t ,  p u b l i c  u t i l i t i e s  do have s t a t u t o r y  and c o n t r a c t u a l  d u t i e s  

t o  charge and c o l l e c t  t h e  same r a t e s  and charges  f r a n  a l l  u s e r s  of i t s  

u t i l i t y  s e r v i c e s ,  w i t h o u t  d i s c r i m i n a t i o n .  The s t a t u t o r y  requ i rements  a r e  

con ta ined  i n  Chapters  153, 180, and 184 of t h e  F l o r i d a  S t a t u t e s  and t h e  

p r o v i s i o n s  of Chapter  71-822, Laws of F l o r i d a .  The c o n t r a c t u a l  d u t i e s  

a r i s e  from t h e  bond f i n a n c i n g  which p u b l i c  u t i l i t i e s  u t i l i z e  t o  c o n s t r u c t  

c a p i t a l  improvements. Because p u b l i c  u t i l i t i e s  u t i l i z e  revenue bond and 

n o t  ad valorem bond f i n a n c i n g ,  they do n o t  p ledge  t h e  f u l l  f a i t h  and c r e d i t  

of t h e  governmental e n t i t y  t o  repay t h e  bonds, b u t  p ledge  on ly  t h e  revenue 

of t h e  u t i l i t y  s y s t e n  f o r  repayment. Since  bond h o l d e r s  look  on ly  t o  t h e  

revenue of t h e  system f o r  repayment, they  impose s t r i c t  c o n t r a c t u a l  d u t i e s  

on t h e  u t i l i t i e s  t o  charge and c o l l e c t  t h e  same f e e s ,  r a t e s ,  and charges  

f r a n  a l l  u s e r s  of t h e  u t i l i t y  system, and p r o h i b i t  t h e  u t i l i t y  from 

p r o v i d i n g  f r e e  s e r v i c e .  

I f  S e c t i o n  235.26(1) exempts Respondent from payment of u t i l i t y  impact 

f e e s ,  no  s c h o o l  board could  o b t a i n  u t i l i t y  s e r v i c e  from p u b l i c  u t i l i t i e s ,  

w i t h o u t  caus ing  a  b reach  of t h e  s t a t u t o r y  and c o n t r a c t u a l  p r o h i b i t i o n s  

a g a i n s t  f r e e  s e r v i c e .  '~ 'hus,  t h e  p r a c t i c a l  e f f e c t  of s u c h  a  r e a d i n g  of t h e  

s t a t u t e  would be t o  i n s u r e  t h a t  every  new school  b u i l t  i n  t h e  S t a t e  of 

F l o r i d a ,  which does n o t  have a c c e s s  t o  a  p r i v a t e  u t i l i t y  s o u r c e  (where it 



would have t o  pay impact  and s e r v i c e  a v a i l a b i l i t y  f e e s )  w i l l  have t o  

c o n s t r u c t  and m a i n t a i n  i t s  m n  w e l l  and s e p t i c  o r  package t r e a t m e n t  p l a n t  

sys  tem. 

By connec t ing  t o  t h e  p r i v a t e  u t i l i t y ,  t h e  impact and s e r v i c e  

a v a i l a b i l i t y  f e e s  would n e c e s s a r i l y  be a  c o s t  t o  t h e  s c h o o l  board and, 

l i k e w i s e ,  by c o n s t r u c t i n g  i t s  m n  was tewate r  and sewage t r e a t m e n t  

f a c i l i t i e s  on s i t e ,  t h e  s c h o o l  board would have t o  i n c u r  t h e  same t y p e s  of 

c a p i t a l  expenses  i n  d i r e c t  c o n s t r u c t i o n  c o s t s  a s  they would have p a i d  i n  

t h e i r  p r o r a t e d  c o s t s  of r e g i o n a l  t r a n s m i s s i o n  and t r e a t m e n t  of wastewater .  

Requi r ing  t h e  DOE and P e t i t i o n e r  t o  work i n  harmony i n  an  e f f o r t  t o  

s e r v e  both  of t h e  p u b l i c  p o l i c i e s  of p r o v i d i n g  e d u c a t i o n  and p r e s e r v i n g  t h e  

environment w i t h i n  t h e  S t a t e  of F l o r i d a ,  i s  analogous t o  t h e  p r i n c i p l e  of 

c a n i t y .  

I t  has  never  been P e t i t i o n e r ' s  p o s i t i o n ,  a s  sugges ted  by t h e  a p p e l l a t e  

c o u r t ,  t h a t  t h e  l e g i s l a t u r e  is  somehm "prevented by any r e a l  o r  f a n c i e d  

comity between t h e  Palm Beach County School Board and t h e  Loxahatchee 

Environmental  Control  D i s t r i c t  [ s i c ]  f r m  d e c i d i n g  t h a t  new p u b l i c  s c h o o l  

f a c i l i t i e s  a r e  exempt from t h e  l a t t e r ' s  impact o r  s e r v i c e  a v a i l a b i l i t y  

fees1'. [496 So.2d a t  9421. Rather ,  t h e  P e t i t i o n e r  h a s  c o n s i s t e n t l y  

sugges ted  t h a t  t h e  DOE'S e x t e n s i o n  of t h e  exemptions provided i n  S e c t i o n  

235.26(1) ,  f r m  b u i l d i n g  f e e s  and codes t o  u t i l i t y  r a t e s  and charges  is  

unwarranted,  unreasonab le ,  and u n c o n s t i t u t i o n a l .  

The p r i n c i p l e  of c m i t y ,  t h a t  c o u r t s  of one j u r i s d i c t i o n  shou ld  g ive  

e f f e c t  t o  laws and j u d i c i d  d e c i s i o n s  of o t h e r  s t a t e s  and j u r i s d i c t i o n s  ou t  

of d e f e r e n c e  and mutual r e s p e c t  i s  p e r f e c t l y  analogous t o  t h e  d e f e r e n c e  and 

mutual r e s p e c t  t h a t  should  be r e q u i r e d  between s e p a r a t e  a g e n c i e s  and 

d i s t r i c t s  w i t h i n  t h e  S t a t e  of F l o r i d a ,  i n  o r d e r  t o  avo id  unwarranted 

i n t e r f e r e n c e  by one agency i n  t h e  a f f a i r s  and o b l i g a t i o n s  of t h e  o t h e r .  



CONCLUSION 

Based on t h e  foregoing,  P e t i t i o n e r  r e s p e c t f u l l y  submits  t h a t  t h i s  Court 

should r eve r se  t he  dec i s ion  of t h e  Fourth D i s t r i c t  Court of Appeal and 

d i r e c t  remand of t h i s  cause t o  t h e  tridl c o u r t  w i t h  i n s t r u c t i o n s  t o  e n t e r  

judgment i n  favor  of P e t i t i o n e r ,  dec l a r ing  t h a t  Respondent i s  n o t  exempt 

from payment of P e t i t i o n e r ' s  r a t e s  and charges.  

Respec t fu l ly  submitted. 
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