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PRELIMINAKY STATEMENT 

P e t i t i o n e r ,  H a r o l d  S m i t h ,  w i l l  be r e f e r r e d  t o  i n  t h i s  

b r i e f  as  " d e f e n d a n t  , I 1  "HappyM or " M r .  S m i t h . "  R e s p o n d e n t ,  t h e  

S t a t e  o f  F l o r i d a ,  w i l l  b e  r e f e r r e d  t o  a s  " t h e  S t a t e , "  or " t h e  

p r o s e c u t o r ( s )  ." R e f e r e n c e s  t o  t h e  p l e a d i n g s  c o n t a i n e d  i n  t h i s  

R e c o r d  on A p p e a l  w i l l  be d e s i g n a t e d  a s  " R I M  f o l l o w e d  b y  t h e  

a p p r o p r i a t e  p a g e  n u m b e r ( s ) ,  s e t  f o r t h  i n  p a r e n t h e s i s  [Example:  

( R e  1 )  R e f e r e n c e s  t o  t h e  t r i a l  t r a n s c r i p t s  i n  t h i s  c a s e  w i l l  

be r e f e r r e d  t o  a s  "T." f o l l o w e d  b y  t h e  a p p r o p r i a t e  p a g e  

n u m b e r ( s ) ,  s e t  f o r t h  i n  p a r e n t h e s i s  [Example :  ( T . 2 ) ] .  

STATEMENT OY THE CASE 
AND OF THE FACTS 

P e t i t i o n e r ,  H a r o l d  Thomas S m i t h ,  known as "Happy" was 

t r i e d  b y  a  j u r y  a n d  f o u n d  g u i l t y  as c h a r g e d  o f  t h e  s e c o n d  d e g r e e  

m u r d e r  o f  h i s  w i f e .  H e  w a s  s e n t e n c e d  t o  s e r v e  1 7  y e a r s  i n  p r i s o n  

a n d  t h e  t r i a l  j u d g e  recommended t h a t  h e  r e c e i v e  p s y c h i a t r i c  a n d  

d r u g  c o u n s e l i n g  w h i l e  i n c a r c e r a t e d .  

On a p p e a l ,  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  T h i r d  

D i s t r i c t ,  f o u n d  t h a t  a s u b s t a n t i a l  amount  o f  b o t h  l a y  a n d  e x p e r t  

e v i d e n c e  r a i s e d  t h e  i s s u e  r e g a r d i n g  Happy S m i t h ' s  i n s a n i t y  a t  t h e  

t i m e  o f  h i s  o f f e n s e ,  h i s  sole d e f e n s e .  ( R .  8 8 ) .  The c o u r t  a l s o  

f o u n d  t h a t  t h e  t r i a l  c o u r t  had e r r o n e o u s l y  i n s t r u c t e d  t h e  j u r y  

w i t h  f o r m e r  S t a n d a r d  J u r y  I n s t r u c t i o n  ( C r i m i n a l )  3.04 w h i c h  t h i s  

C o u r t  h a s  c o n s i d e r e d  a n d  f o u n d  t h a t  i t  i n c o r r e c t l y  and i n a c c u -  

r a t e l y  s t a t e s  t h e  l a w  i n  F l o r i d a .  Yohn v e  S t a t e ,  476 So. 2d 1 2 3  

( F l a .  1 9 8 5 ) .  



No o b j e c t i o n  t o  t h e  j u r y  i n s t r u c t i o n  was made a t  t r i a l ,  

t h e r e f o r e  t h e  D i s t r i c t  C o u r t  a f f i r m e d  t h e  a d j u d i c a t i o n  o f  g u i l t ,  

a s  i t  was bound t o  d o  u n d e r  t h e  p r e c e d e n t  o f  Snook v. S t a t e ,  478 

So. 2d 403  ( F l a .  3d DCA 1 9 8 5 ) .  I n  Snook a  f o r m e r  p a n e l  o f  t h e  

T h i r d  Dis t r ic t  C o u r t  o f  A p p e a l  had  h e l d  t h a t  t h e  i s s u e  c o u l d  n o t  

be r e v i e w e d  o n  a p p e a l  b e c a u s e  t h e  error h a d  n o t  b e e n  p r e s e r v e d  

a n d  i t  d i d  n o t  c o n s t i t u t e  f u n d a m e n t a l  error. 

The p a n e l  i n  t h i s  c a s e ,  h o w e v e r ,  e x p r e s s e d  c o n c e r n  

a b o u t  t h e  r a t i o n a l e  i n  Snook and  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  

t o  t h i s  C o u r t  s:; 3 e i l . g  o f  g r e a t  p u b l i c  i m p o r t a n c e :  

WHETHER THE J U R Y  INSTRUCTION ON INSANITY 
DISAPPROVED I N  YOHN V. STATE, 476 SO. 2d 1 2 3  
( F l a .  1 9 8 5 )  I S  FUNDAMENTAL ERROR REQUIRING 
REVEKSAL I N  THE ABSENCE OF OBJECTION? 

The m a t t e r  b e f o r e  t h i s  C o u r t  t u r n s  on  t h e  l e g a l  q u e s -  

t i o n .  The f o l l o w i n g  summary o f  f a c t s  w h i c h  were a d d u c e d  a t  t r i a l  

is  p r o v i d e d  p r i m a r i l y  t o  a f f o r d  t h i s  C o u r t  a  p r a c t i c a l  i n s i g h t  

i n t o  t h e  s u b s t a n t i a l  v a r i e t y  a n d  c o m g l e x i t y  o f  t e s t i m o n y ,  b o t h  

l a y  and  e x p e r t ,  t h a t  t h e  j u r o r s  f a c e d  and  h a d  t o  w e i g h  a n d  a p p l y  

t o  t h e  j u r y  i n s t r u c t i o n  i n  d e t e r m i n i n g  t h e  o n l y  i s s u e  i n  t h e  

c a s e :  w h e t h e r  t h e  S t a t e  p r o v e d  beyond  a  r e a s o n a b l e  d o u b t  t h a t  

Happy S m i t h  was s a n e  a t  t h e  t i m e  o f  t h e  o f f e n s e .  

H a r o l d  S m i t h  g o t  t h e  n ickname "Happy*' b e c a u s e  i t  was 

t h e  r e v e r s e  o f  w h a t  h e  r e a l l y  was ;  h e  n e v e r  s m i l e d .  (T.  6 3 6 ) .  

H e  d i d  n o t  h a v e  a  good  home l i f e .  (T.  5 3 8 ) .  H e  h a d  s c a r l e t  

f e v e r  when h e  was  young w h i c h  l e f t  him w i t h  a  l e a r n i n g  d i s a b i l -  

i t y .  H e  was i l l i t e r a t e  and  c o u l d  n o t  r e a d  or write.  (T .  6 5 7 ) .  

I n  A u g u s t  o f  1 9 8 3 ,  h i s  m o t h e r  d i e d .  (T.  6 5 5 ) .  



On J a n u a r y  3 1 ,  1 9 8 4 ,  a t  5 : 0 0  p.m.,  L o r r i  S m i t h  p u n c h e d  

o u t  a t  t h e  P u b l i x  s t o r e  w h e r e  s h e  w o r k e d .  ( T .  2 2 8 - 9 ) .  S h e  t h e n  

d r o v e  t h e  m i l e  a n d  a h a l f  t o  t h e  home s h e  s h a r e d  w i t h  h e r  

h u s b a n d ,  H a ~ p y  S m i t h  ( T .  2 3 1 )  a t  1 3 7 3 5  N . N .  4 t h  C o u r t .  

( T .  2 3 5 ) .  A t  a b o u t  5 : lO-5 :12 ,  L o r r i ' s  f a t h e r  t e l e p h o n e d  h e r  t o  

m a k e  a r r a n g e m e n t s  t o  g o  o u t  t o  d i n n e r  w i t h  Happy  a n d  L o r r i .  

Happy  a n s w e r e d  t h e  t e l e p h o n e  a n d  t o l d  h i m  t h a t  L o r r i  was c h a n g i n g  

h e r  c l o t h e s .  ( T .  2 3 3 ) .  When L o r r i ' s  m o t h e r  p h o n e d  b a c k  b e t w e e n  

5 : 1 5  a n a  5 : 2 0 ,  Happy a g a i n  a n s w e r e d  a n a  s a i d ,  " L o r r i  w a s n ' t  g o i n g  

a n y w h e r e ,  s h e  was d e a d  . . . s h e  was d e a d ,  d e a d ,  d e a d .  I k i l l e d  

h e r . "  ( T .  2 3 4 ) .  H e  t h e n  h u n g  u p .  A  n e i g h b o r  r e p o r t e d  h a v i n g  

h e a r d  t h r e e  s h o t s  a t  a b o u t  t h e  same t i m e ,  b e t w e e n  5 :15 -5 :20 ,  

( T .  4 7 7 ) .  

L o r r i ' s  m o t h e r  t e s t i f i e d  t h a t  Happy  h a d  n e v e r  t a l k e d  t o  

h e r  l i k e  t h a t  b e f o r e ,  so a n g r i l y .  ( T .  2 5 0 ) .  S h e  w e n t  t o  h i s  

h o u s e ,  w h i c h  was f i v e  m i n u t e s  away .  ( T .  2 3 5 ) .  S h e  c a l l e d  h i s  

name ,  b a n g e d  o n  t h e  d o o r ,  a n d  r a n g  t h e  d o o r  b e l l .  ( T .  2 3 5 ) .  

F i n a l l y ,  a f t e r  t w o  m i n u t e s ,  h e  c a m e  t o  t h e  d o o r ,  a n d  w i t h o u t  

o p e n i n y  i t  s a i d ,  " S h e  was d e a d  a n d  h e  h a d  k i l l e d  h e r  a n d  . . . g e t  

a w a y  a n d  l e a v e .  " ( T .  2 3 6 ) .  

S h e  w e n t  n e x t  d o o r  a n d  c a l l e d  t h e  p o l i c e .  ( T .  2 3 8 ) .  

An o f f i c e r  a r r i v e d  o n  t h e  s c e n e  a t  5 :47 .  L o r r i ' s  m o t h e r  a d v i s e d  

t h e  o f f i c e r  t h a t  Happy w a s  p r o b a b l y  h e a v i l y  a r m e d  (T. 3 2 3 ) ,  t h a t  

h e  w a s  p a r a n o i d ,  a n d  a l so  t h a t  h e  h a d  b e e n  t r e a t e d  i n  t h e  p a s t  

f o r  m e n t a l  p r o b l e m s .  ( T .  3 2 6 ) .  T h e  o f f i c e r  d e e m e d  i t  a d v i s a b l e  

n o t  t o  e n t e r  t h e  h o u s e  b u t  i n s t e a d  r e q u e s t e d  u n i t s  f o r  b a c k u p .  A 

p e r i m e t e r  w a s  s e t  u p  t o  k e e p  p e o p l e  o u t  o f  t h e  a rea  a n d  t o  c o n -  



t a i n  M r .  S m i t h  t h e r e i n .  ( T .  3 2 3 - 4 ) .  ~ e t e c t i v e s  a n d  p o l i c e  f r o m  

t h e  N o r t h  M i a m i  SNAT team came a n d  t r i e d  t o  g e t  h im o u t ,  s i n c e  h e  

was b a r r i c a d e d  i n s i d e  w i t h  a h o u s e  f u l l  o f  g u n s .  ( T .  2 3 8 ) .  

When D e t e c t i v e  C r a i g  g o t  t h e  i n i t i a l  c a l l  o v e r  t h e  

r a d i o ,  i t  s o u n d e d  t o  h im a s  i f  i t  were b e i n g  h a n d l e d  a s  a h o s t a g e  

s i t u a t i o n .  When h e  a r r i v e d  t h e y  were s e t t i n g  u p  a command p o s t ,  

t a k i n g  p o s i t i o n s  o n  a l l  f o u r  c o r n e r s ,  a n d  t h e n  t r y i n g  t o  make 

p h o n e  c o n t a c t .  (T .  3 3 1 - 2 ) .  L i e u t e n a n t  E a c h ,  who made i n i t i a l  

p h o n e  c o n t a c t ,  w a s n '  t g e t t i n g  a n y w h e r e  w i t h  Happy,  so  D e t e c t i v e  

C r a i ~  t o o k  over. ( T .  3 3 3 ) .  

Over  a p e r i o d  o f  f o r t y - f i v e  m i n u t e s ,  C r a i g  h a d  s e v e r a l  

p h o n e  c o n v e r s a t i o n s  w i t h  Happy. Happy wou ld  h a n g  u p  w i t h  C r a i g  

a n d  C r a i g  wou ld  c a l l  b a c k .  Happy w a n t e d  t o  t h i n k  a b o u t  t h i n g s .  

H e  a s k e d  f o r  a d r i n k  o f  water. H e  a s k e d  t o  h a n g  up. H e  d i d  h a n g  

up.  C r a i g  a s k e d  t o  s p e a k  t o  h i s  w i f e  a n d  a s k e d  i f  s h e  were 

o k a y .  Happy a s s u r e d  C r a i g  s h e  was o k a y  a n d  a t  o n e  p o i n t  s a i d  s h e  

was i n  t h e  s h o w e r .  A n o t h e r  t i m e ,  h e  s a i d  s h e  was l y i n g  down. 

C r a i g  a s k e d  Happy t o  l e t  h e r  l e a v e  b u t  Happy s a i d ,  " N o ,  s h e  was 

o k a y . "  (T .  3 3 4 - 5 ) .  

Happy t o l d  C r a i g  h e  knew t h e  t e l e p h o n e  was t a p p e d ,  a n d  

a l s o  t o l d  h im h e  t h o u g h t  p e o p l e  were a f t e r  him. (T .  3 4 6 ) .  C r a i g  

h a n d l e d  Happy c a r e f u l l y .  (T .  3 4 7 ) .  A t  o n e  p o i n t ,  Happy s a i d  he 

w o u l d  come o u t ,  b u t  h e  d i d  n o t ;  s o  C r a i g  c a l l e d  h im o n  t h e  tele- 

p h o n e  a g a i n  a n d  s a i d ,  " H a r o l d ,  y o u  p r o m i s e d  me t o  come o u t .  You 

d i d n ' t  come o u t . "  H e  t h e n  a s s u r e d  C r a i g  t h a t  h e  would .  

(T .  3 4 8 ) .  A t  7:46,  Happy e x i t e d  t h e  h o u s e .  (T .  3 4 6 ) .  



when h e  came o u t  h e  l o o k e d  d a z e d ,  l i k e  h e  d i d n ' t  know 

w h e r e  h e  was. J a n e  Arganow, a f r i e n d  a n d  n e i g h b o r  who was t h e r e  

a t  t h e  t i m e ,  t r i e d  t a l ~ i n g  t o  h i m ;  b u t  h e  j u s t  s t a r e d  a t  h e r .  

(T .  6 4 8 ) .  L a t e r ,  when a s k e d ,  h e  s a i d  t h a t  h e  d i d  n o t  remember 

s e e i n g  h e r .  (T .  6 4 1 ) .  I n  f a c t ,  h e  d i d n ' t  remember  a n y t h i n g  t h a t  

h a p p e n e d  (T.  5 3 6 )  , e x c e p t  s o m e t h i n g  a b o u t  b e i n g  d r a g g e d  o u t  o f  

t h e  h o u s e  b y  t h e  p o l i c e .  (T .  7 4 3 ) .  H e  w a l k e d  down t h e  walkway 

t o  t h e  g a t e  t o w a r d s  D e t e c t i v e  C r a i g .  (T.  3 3 9 ) .  Happy S m i t h  w a s  

t h e n  t a k e n  i n t o  p o l i c e  c u s t o d y  a n d  p u t  i n  a h o l d i n g  c e l l  m o n i t o r -  

e d  b y  v i d e o  cameras. (T .  3 5 7 ) .  

F i r e  r e s c u e  w e n t  t o  c h e c k  on L o r r i .  S h e  was c u r l e d  uk 

o n  h e r  s i d e  i n  a f e t a l  p o s i t i o n .  ( T .  3 6 2 ) .  The m e d i c a l  e x a m i n e r  

t e s t i f i e d  t h a t  s h e  had  d i e d  f r o m  m u l t i p l e  g u n s h o t  wounds.  

(R. 2 7 ,  3 0 ,  3 2 - 3 5 ) .  She  h a d  o n e  wound t o  t h e  l e f t  back ( T .  4 5 2 )  

a n d  a n o t h e r  t o  t h e  l e f t  arm (T .  4 5 4 )  , b o t h  s h o t s  c o n s i s t e n t  w i t h  

b e i n g  s h o t  a t  f r o m  a d i s t a n c e  o f  t w o  t o  t h r e e  f e e t .  ( T .  4 5 4 ) .  

The  t h i r d  s h o t  was t o  t h e  lower p a r t  o f  h e r  abdomen. ( T .  4 5 6 ) .  

A t  t h e  t i m e  t h e y  f o u n d  h e r ,  h e r  g r e e n  P u b l i x  u n i f o r m  

( s h i r t  and  p a n t s ) ,  were u n d e r  h e r ,  as  were a  p a i r  o f  b l u e  

j e a n s .  S h e  was w e a r i n g  a s h i r t ,  b r a  a n d  p a n t i e s .  ( T .  3 9 0 - 2 ) .  

T h e r e  was n o  s i g n  o f  a s t r u g g l e .  (T .  4 0 2 ) .  S h e  was n o t  b e a t e n  

u p  a n d  t h e r e  were n o  b l a c k  a n d  b l u e  m a r k s .  (T .  4 6 9 ) .  I t  a p p e a r -  

e d  t h a t  s h e  had  b e e n  s h o t  a n d  k i l l e d  w h i l e  s h e  was c h a n g i n g  

c l o t h e s .  (T .  4 0 2 - 3 ) .  

A  S m i t h  & Wesson Model 5 9 ,  9  ml .  s e m i - a u t o m a t i c  hand- 

g u n ,  w h i c h  c a u s e d  h e r  d e a t h ,  was f o u n d  o n  t h e  f l o o r  b e n e a t h  

L o r r i ' s  s n o u l d e r  a n d  t h e  f r a m e  o f  t h e  b e d .  (T .  3 9 3 ) .  The  g u n ,  



w h i c h  c o u l d  f i r e  1 6  r o u n d s ,  was l o a d e d  w i t h  t w e l v e  r o u n d s  i n  t h e  

c l i p  a n d  o n e  i n  t h e  c h a m b e r .  ( T .  3 9 5 ) .  Weapons were a l s o  t o u n d  

i n  most o f  t h e  o t h e r  rooms o f  t h e  h o u s e  (T .  3 5 8 ) ,  i n c l u d i n g  a 

S m i t h  & Wesson . 1 2  g a u g e  pump s h o t g u n ,  . 2 2  D e r r i n g e r ,  a 30/30  

b o l t  a c t i o n  r i f l e ,  a n d  a m m u n i t i o n  f o r  t h o s e  w e a p o n s .  (T .  4 0 1 ) .  

I n  t h e  t r a s h  c a n  was b e e r .  (T .  3 8 6 ) .  

The  e x t e r i o r  o f  Happy a n d  L o r r i ' s  h o u s e  was l a i d  o u t  

l i k e  a f o r t r e s s .  ( T .  3 4 9 ) .  A l l  t h e  windows were b a r r e d  i n c l u d -  

i n g  the a i r  c o n d i t i o n e r ,  t n e  v e n t  i n  t h e  k i t c h e n  a n d  a n  e x h a u s t  

f a n .  T h e r e  were two f e n c e s  across t h e  f r o n t  o f  t h e  h o u s e  -- b o t h  

a s t o c k a d e - t y p e  t e n c e  a n d  a c h a i n l i n k  f e n c e .  T h e r e  was a b u z z e r  

d e v i c e  o n  t h e  f r o n t  g a t e ,  w i r e d  t o  t h e  f r o n t  d o o r .  The  f r o n t  

aoor h a d  t w o  d e a d  b o l t s .  A l s o ,  f l o o d  l i y h t s  s u r r o u n d e d  t h e  

h o u s e .  T h e r e  was  a " B e w a r e  o f  t h e  Dog" s i g n  i n  t h e  y a r d  (T. 350- 

2 )  a n d  h i s  p i t  b u l l s .  ( T .  5 5 5 ,  6 3 7 ) .  The  h o u s e  h a d  t h e  most 

e x t e n s i v e  s e c u r i t y  s y s t e m  t h e  crime s c e n e  o f f i c e r  h a d  e v e r  s e e n ,  

i n c l u d i n g  t w o  b u r g l a r  alarm s y s t e m s .  (T .  3 7 7 ) .  N o  o t h e r  h o u s e s  

i n  t h e  n e i g h b o r h o o d  were s i m i l a r l y  s e c u r e d .  (T .  5 6 1 ,  6 3 9 ) .  Even  

t h e  d o o r  t o  Happy a n d  L o r r i ' s  b e d r o o m  was k e p t  l o c k e d .  ( T .  6 4 7 ) .  

Happy S m i t h  made  h i s  l i v i n g  as  a V o l k s w a g e n  m e c h a n i c .  

( T .  6 6 2 ) .  Dr. Blum, a p h y s i c i a n  f r i e n d  a n d  c l i e n t  o f  Happy 

S m i t h ' s ,  who u s e d  t o  h a v e  h i s  ca r  f i x e d  a t  t h e  s h o p  w h e r e  Happy 

w o r k e d ,  t e s t i f i e d  t h a t  h e  was a g o o d  m e c h a n i c .  (T .  5 4 6 ) .  When 

Happy d e c i d e d  t o  f i x  cars  o u t  o f  h i s  h o u s e ,  Dr. Blum c o n t i n u e d  t o  

t a k e  h i s  c a r  t o  h im t h e r e .  ( T .  5 4 4 ) .  

Dr. Blum t e s t i f i e d  t h a t  i n  t h e  p a s t  Happy h a d  h a d  a 

f a i r  amoun t  o f  b u s i n e s s  t i x i n g  ca r s .  H e  t e s t i f i e d ,  h o w e v e r ,  t h a t  



a b o u t  a y e a r  b e f o r e  t h e  m u r d e r ,  Happy became i n c r e a s i n g l y  d e p r e s -  

s e d  a n d  was u n a b l e  t o  f i x  cars .  ( T .  5 4 4 - 4 6 ) .  

A n e l g h b o r  t e s t i f i e d  t h a t  h e  was a l w a y s  w o r k i n g  o n  ca r s  

a n d  would  s p e n d  most o f  h i s  t i m e  o u t s i d e  w o r k i n g  i n  t h e  y a r d .  

( T .  5 6 0 ) .  A t  t h e  t i m e  o f  t h e  i n c i d e n t ,  t h e r e  were s e v e r a l  ca r s  

i n  f r o n t  o f  t h e  h o u s e .  (T .  4 0 3 ) .  T h i s  same n e i g h b o r ,  who u s e d  

t o  see h im o u t s i d e  t h r e e  or f o u r  t i m e s  a week ( T .  5 6 0 ) ,  t e s t i f i e d  

t h a t  i n  t h e  f e w  m o n t h s  p r i o r  t o  t h e  s h o o t i n g ,  Happy was n e v e r  

o u t s i d e  anymore .  H e  had  S t o p p e d  w o r k i n g  on  cars .  (T .  6 3 7 ) .  H e  

was v e r y  w i t h d r a w n  (T .  5 6 3 ) ,  d e p r e s s e d  a n d  q u i e t .  (T .  5 4 5 ) .  H e  

was a f r a i d  p e o p l e  were a f t e r  him a n d  t h a t  t h e y  were g o i n g  t o  k i l l  

him. ( T .  5 4 7 ) .  H e  t h o u g h t  h i s  t e l e p h o n e  was t a p p e d .  ( T .  6 3 9 ) .  

Happy S m i t h ' s  f e a r s  h a d  b e e n  t r i g g e r e d  b y  a n  e p i s o d e  

o v e r  a y e a r  a g o  i n  N o r t h  F l o r i d a  when h e  h a d  b e e n  a r r e s t e d  t o r  

a t t e m p t i n g  t o  t r a n s p o r t  d r u g s .  (T .  5 4 6 - 7 ) .  H e  t h o u g h t  t h a t  t h e  

p e o p l e  who h a d  b e e n  i n v o l v e d  w l t h  him i n  t h e  l n c l d e n t  t h o u g h t  

t h a t  h e  was r e s p o n s i b l e  f o r  t h e  w h o l e  t h i n g  g o i n g  wrong.  H e  was 

c o n v i n c e d  s o m e t h i n g  was g o i n g  t o  h a p p e n  t o  him;  h e  d i d n ' t  t h i n k  

h e  was g o i n g  t o  s u r v i v e .  ( T .  5 4 6 - 7 ) .  F r i e n d s  who knew him tes- 

t i f i e d  t h a t  h e  n e v e r  g a v e  s p e c i t i c  names o f  p e o p l e  o u t  t o  g e t  

h i m ,  n o r  d i d  t h e y  e v e r  l e a r n  o f  a n y o n e  a c t u a l l y  f o l l o w i n g  him. 

( T .  5 4 7 - 8 ) .  

H e  became i n c r e a s i n g l y  f e a r f u l  a n d  p r o g r e s s i v e l y  

worse. D r .  b lum p r e s c r i b e d  v a l i u m  f o r  h im (T.  5 4 8 - 9 ) ,  a n d  e v e n  

t r i e d  t o  f i n d  a n  a g e n c y  w h e r e  h e  c o u l d  g e t  h e l p .  (T .  5 5 3 ) .  

P r l o r  t o  t h i s  t i m e ,  h e  h a d  c o n f i d e d  t o  t h e  d o c t o r  t h a t  h e  h a d  

sc le ros i s  o f  t h e  l i v e r .  The d o c t o r  a d v l s e d  h im t o  s t o p  d r i n k -  



i n y .  ( T .  5 4 8 - 9 ) .  O t h e r s ,  h o w e v e r ,  t e s t i f i e d  t h a t  t h e y  h a d  n o t  

e v e r  known him t o  e i t h e r  d r i n k  or  u s e  d r u g s .  (T .  5 6 6 ,  5 3 9 ) .  

On December 1 6 ,  1 9 8 2 ,  Happy w e n t  t o  t h e  N o r t h  Miami 

Community M e n t a l  H e a l t h  C l i n i c .  ( R .  3 6 - 7 0 ) .  H e  was d e p r e s s e d  

a n d  f e e l i n g  p a r a n o i d ,  l i k e  someone  was a f t e r  h im t o  k i l l  him. 

( T .  5 0 1 ) .  H e  was e v a l u a t e d  b y  a p s y c h i a t r i s t  who d i a g n o s e d  h im 

"major e f f e c t i v e  d i s o r d e r ,  d isease t y p e  w i t h  p a r a n o i a . "  

T r i l a t o n ,  e l a v i l  a n d  c o g e n t i n  were p r e s c r i b e d  a n d  c o n t i n u e d  o u t -  

p a t i e n t  psycllo-i1lt .r  s p y  was  recommended.  ( T .  5 0 2 - 3 ) .  Happy re- 

t u r n e d  o n  J a n u a r y  5 ,  1 9 8 3 ,  w i t h  h i s  w i f e ,  a t  w h i c h  t i m e  t h e  m e d i -  

c a t i o n  was c h a n g e d  t o  h a l d o l ,  a major t r a n q u i l i z e r .  H e  came 

a g a i n  on  J a n u a r y  2 0 ,  1 9 8 3  ( T .  5 0 4 ) ,  a n d  t h e n  f o r  t h e  l a s t  t i m e ,  

March  2 4 ,  1983 .  T .  5 1 ) .  An a f t e r - c a r e  t h e r a p i s t  c o n t a c t e d  h im 

i n  May o f  1 9 8 3  a n d  c l o s e d  t h e  case i n  J u l y  o f  1 9 8 3 .  ( T .  5 2 4 ) .  

S i x  d a y s  b e f o r e  t h e  h o m i c i d e  o n  J a n u a r y  2 5 ,  1 9 8 4 ,  Happy S m i t h  

c o n t a c t e d  t h e  c l i n i c  h i m s e l f  a n d  r e q u e s t e d  a r e t u r n  t o  

s e r v i c e s .  An a p p o i n t m e n t  was se t  f o r  F r i d a y ,  J a n u a r y  2 7 ,  1 9 8 4 ,  

b u t  HaGpy d i d  n o t  k e e p  i t  s i n c e  h e  h a d  l o c a t e d  some v a l i u r n  else-  

w h e r e .  H e  c a l l e d  back a g a i n  o n  Monday, J a n u a r y  3 0 ,  1 9 8 4 ,  a n d  

a y a i n  r e q u e s t e d  a n  a p p o i n t m e n t .  An a p p o i n t m e n t  w a s  t h e n  set  f o r  

F e b r u a r y  1, 1 9 8 4  ( T .  5 2 7 - 8 ) ,  t h e  d a y  a f t e r  L o r r i ' s  d e a t h .  

H i s  n e i y h b o r s  a l s o  s a i d  t h a t  h e  became n e r v o u s  a n d  

p a r a n o i d  a n d  a l w a y s  t h o u g h t  t h a t  someone  was o u t  t o  g e t  him. H e  

w o u l d  s a y ,  " ' T h e y  are o u t  t o  g e t  m e . '  ' T h e y ' r e  g o n n a  k i l l  m e . '  

I wou ld  a s k  h im who, a n d  t h e r e  was n e v e r  a n  a n s w e r . "  N o  o n e  was 

e v e r  s e e n  t r y i n g  t o  g e t  him or t h r e a t e n  him. H e  c o u l d  b e  socia-  

b l e  a n d  j u s t  t a l k i n g  a n d  t h e n  a l l  o f  a s u d d e n  t h e r e  wou ld  b e  a 



t o t a l  mood change .  H e  would j u s t  g e t  up and  l e a v e  w i t h o u t  e x p l a -  

n a t i o n .  (T.  5 6 2 ) .  Because  n e i g h b o r  W i l l i a m  H o l l e y  was a f r a i d  

t h a t  Happy m i g h t  d o  s o m e t h i n g  i r r a t i o n a l ,  h e  t o l d  h i s  g i r l f r i e n d  

t h a t  h e  d i d  n o t  want  Happy i n  t h e i r  home i f  h e  was n o t  t h e r e .  

(T .  5 6 3 ) .  

Duriny t h e  week p r e c e d i n g  t h e  s h o o t i n g ,  Happy and  L o r r i  

went  t o  v i s i t  a f r i e n d ,  C a r o l y n  C a t a n z a r o  i n  t h e  h o s p i t a l .  She 

d i s c u s s e d  Happy ' s  m e n t a l  s t a t e  w i t h  L o r r i .  L o r r i  r e l a t e d  t o  h e r  

t h a t  s h e  and Happy had b e e n  d r l v i n g  down t h e  e x p r e s s w a y  and t h a t  

Happy, t h e  vo lk swagen  m e c h a n i c ,  had t h o u g h t  t h a t  h e  saw a  s i l v e r  

Mercedes  f o l l o w i n g  them. H e  t h o u g h t  someone was o u t  t o  g e t  

them. When L o r r i  s l owed  down, s h e  saw i t  was j u s t  a  Volkswayen 

p a s s i n g  by.  (T.  6 1 8 ) .  

To a n o t h e r  f r i e n d ,  J o s e p h  C a t a n z a r o ,  a few d a y s  b e f o r e  

t h e  m u r d e r ,  h e  had  s a i d ,  "You know t h e y ' v e  g o t  a  c o n t r a c t  o u t  on  

m e . .  . t h e  b i g  f e l l o w s ,  t h e  b i g g e e s , "  a l t h o u g h  h e  n e v e r  named t h e  

b i g  f e l l o w s  t o  him n o r  d i d  h e  e v e r  see any  o f  them. (T.  6 2 7 ) .  

M r .  C a t a n z a r o  t e s t i f i e d  t h a t  two  or t h r e e  m o n t h s  p r i o r  t o  t h e  

m u r d e r  L o r r l  had m e n t i o n e d  t h e  p o s s i b i l i t y  o f  h a v i n g  Happy i n v o l -  

u n t a r i l y  commi t t ed  t o  a m e n t a l  h e a l t h  i n s t i t u t i o n .  (T .  6 3 0 ) .  

A n o t h e r  t i m e ,  h e  wa lked  o u t  t o  t h e  s t r e e t  w i t h  a 

f r i e n d ,  Thomas P a t t e r s o n ,  and p o i n t e d  t o  a car t h a t  d r o v e  by. 

P a t t e r s o n  r e l a t e d  t h e  f o l l o w i n g  i n t e r c h a n g e  w i t h  Happy: " ' T h a t ' s  

o n e  o f  them t h a t ' s  g o i n g  t o  k i l l  me . '  I s a i d ,  Happy, t h a t ' s  

R o b e r t ,  h e ' s  n o t  g o i n g  t o  k i l l  you. 'Yes h e  i s , '  Happy s a i d . "  

(T .  534-5) .  



Two d a y s  b e f o r e  t h e  s h o o t i n g ,  L i n d a  B a r n h a r t  a n d  h e r  

f i a n c e  w e n t  t o  v i s i t  Happy a n d  L o r r i .  When t h e y  g o t  t h e r e  it  was 

b r o a d  d a y l i g h t  a n d  Happy was s i t t i n g  o n  t h e  c o u c h  s h a k i n g  a n d  

t r e m b l i n g .  S h e  a s k e d  w h a t  was wrong a n d  h e  s a i d  somebody  was o u t  

t o  k i l l  him. Her f i a n c e  t h e n  w e n t  o u t s i d e  i n  t h e  y a r d  t o  

c h e c k .  Then s h e  a n d  h e r  f i a n c e  a n d  L o r r i  e n c i r c l e d  HapGy s o  t h a t  

h e  c o u l d  g o  o u t s i d e  a n d  see f o r  h i m s e l f .  I t  t o o k  them t w e n t y  

m i n u t e s  t o  g e t  h im o u t s i d e .  L o r r i  t o l d  L i n d a  t h a t  h e  had  b e e n  

w i t h o u t  h i s  ~ r ~ e d i c a t i o n  f o r  s e v e r a l  d a y s  a n d  t h a t  n e i t h e r  o f  them 

h a d  l e f t  t h e  h o u s e .  ( T .  4 8 7 - 9 ) .  

T h a t  same d a y  H a p p y ' s  b r o t h e r ,  Edward S m i t h ,  came t o  

v i s i t  a n d  f o u n d  h im i n  t h e  worst c o n d i t i o n  h e  h a d  e v e r  s e e n  

h im.  ( T .  6 5 9 ) .  A g a i n ,  Happy d i d  n o t  w a n t  t o  l e a v e  t h e  h o u s e .  

L o r r i ' s  m o t h e r ,  who was close t o  h e r  d a u g h t e r ,  knew o f  

n o  p r o b l e m s  i n  Happy a n d  L o r r i ' s  r e l a t i o n s h i p .  They  were a e e 2 l y  

i n  l o v e .  (T .  2 4 5 ) .  None o f  t h e i r  f r i e n d s  a n d  n e i g h b o r s  t h o u g h t  

t h e y  h a d  a n y  p r o b l e m s .  (T .  4 9 4 - 5 3 5 ) .  When a f r i e n d  s u g g e s t e d  

t h a t  h e  l e a v e  t o w n  b e c a u s e  o f  h i s  f e a r s ,  h e  s a i d  h e  c o u l d  n o t  

b e c a u s e  L o r r i  wou ld  n o t  l e a v e  w i t h  him. ( T .  5 3 6 ) .  Happy was 

i l l i t e r a t e .  H e  d e p e n d e d  o n  L o r r i  t o  r e a d  t o  h i m .  (T .  6 4 5 ) .  

When h e  h a d  t o  make o u t  b i l l s  f o r  r e p a i r  w o r k ,  L o r r i  wou ld  wri te  

t h e  b i l l s  f o r  him. ( T .  5 4 9 - 5 5 0 ) .  F r i e n d s  t e s t i f i e d  t h a t  t h e y  

h a d  a g r e a t  r e l a t i o n s h i p .  They  were a l w a y s  j o k i n g  a n d  n e v e r  h a d  

a n y  a r g u m e n t s .  They  t a l k e d  t o  e a c h  o t h e r  a n d  were v e r y  o p e n .  

T h e y  i r e q u e n t l y  s a t  o n  t h e  c o u c h  w i t h  t h e i r  a r m s  a r o u n d  e a c h  

o t h e r .  (T .  6 5 8 ) .  



On J a n u a r y  30 , 1 9 8 4 ,  t h e  d a y  b e f o r e  t h e  m u r d e r ,  Lorri  

a n d  Happy a n d  L o r r i ' s  p a r e n t s  w e n t  t o  t h e  J e f t e r s o n ' s  Store t o  

b u y  a v i d e o  casse t te  recorder (VCR).  L o r r i  w e n t  o f f  t o  l o o k  f o r  

a V a l e n t i n e ' s  Day card f o r  Happy. Happy t h e n  s a i d  h e  was g o i n g  

t o  l o o k  f o r  L o r r i  b u t  h e  d i s a p p e a r e d  a n d  d i d n ' t  come b a c k .  

L o r r i ' s  p a r e n t s  d i s c o v e r e d  l a t e r  t h a t  h e  t h o u g h t  h e  h a d  s e e n  

someone  i n  t h e  s t o re  a n d  h e  t o o k  a cab home. ( T .  2 4 2 - 3 ) .  

T h e r e  was t e s t i m o n y  a t  t r i a l  t h a t  d u r i n g  t h e  t i m e  h e  

s p e n t  i n  j a i l  a w a i t i n g  t r i a l  b o t h  l a y  p e o p l e  a n d  p r o f e s s i o n a l s  

who came i n  c o n t a c t  w i t h  h i m  were c o n c e r n e d  a b o u t  h i s  m e n t a l  

s a n i t y .  On J a n u a r y  3 1  or  F e b r u a r y  I ,  f i r e  r e s c u e  g o t  a c a l l  f r o m  

t h e  j a i l .  Happy was c o m p l a i n i n g  o f  s h a r p  p a i n  i n  t h e  lower 

b a c k .  When t h e y  g o t  t h e r e ,  t h e y  d i s c o v e r e d  n o  s o u r c e  f o r  t h e  

p a i n  b u t  n o t i c e d  Happy b o u n c i n g  o n  t h e  b e n c h .  (T .  5 8 0 - 1 ) .  On 

t h e  m o r n i n g  o f  F e b r u a r y  1, M r .  S m i t h  was s c r e e n e d  b y  a n u r s e  a t  

t h e  Dade C o u n t y  j a i l .  She  a s k e d  h im how h e  was f e e l i n g  a n d  h e  

a n s w e r e d  t h a t  h e  w a s  d e p r e s s e d  . . . t h a t  h e  h a d  j u s t  k i l l e d  h i s  

w i f e .  (T .  5 8 8 ) .  A s  p a r t  o f  h e r  s c r e e n i n g  p r o c e s s  (T .  5 9 1 ) ,  t h e  

n u r s e  made t h e  f o l l o w i n g  o b s e r v a t i o n s  ( K .  7 2 )  : 

2. Does i n m a t e  h a v e  ... symptoms s u g g e s t i n g  
t h e  n e e d  f o r  d o c t o r ' s  c a r e ?  -- y e s .  

S h e  u n d e r s c o r e d  doctor ' s  care b e c a u s e  s h e  t h o u g h t  h e  s h o u l d  see a 

p s y c h i a t r i s t .  ( T .  5 9 2 ,  5 9 6 ) .  

3. Does t h e  i n m a t e  a p p e a r  t o  b e  u n d e r  t h e  
i n f l u e n c e  o f  a n  unknown s u b s t a n c e ?  -- Yes. 



H e  was t h e n  p l a c e d  i n  a  s a f e t y  c e l l  by h i m s e l f .  The 

n u r s e  wen t  b a c k  e v e r y  t e n  or  f i f t e e n  m i n u t e s  t o  c h e c k  on  him. 

She  would t l n d  him j u s t  s t a n d i n g  a t  t h e  d o o r .  When s h e  a s k e d  how 

h e  was d o i n g ,  h e  j u s t  l o o k e d .  Sometimes h e  would  s a y  ' y e s ' ,  l i k e  

h e  was o u t  o f  i t .  (T.  5 9 7 ) .  

B e c a u s e  o f  t h e  n u r s e '  s c o n c e r n  r e g a r d i n g  H a p p y ' s  emo- 

t i o n a l  s t a t e ,  D r .  Robert B r e w e r ,  c l i n i c a l  p s y c h o l o g i s t ,  v i s i t e d  

him. ( T .  6 6 3 - 4 ) .  H e  f o u n d  him v e r y  d e p r e s s e d ,  u p s e t  a n d  c r y -  

i n g .  ( T .  6 6 5 ) .  Happy d e s c r i b e d  h i m s e l f  a s  b e i n g  a n  ' a s s h o l e ' .  

( T .  6 7 3 ) .  On F e b r u a r y  3 ,  when t h e  d o c t o r  n e x t  s a w  h im,  h e  made 

t h r e e  p o s s i b l e  d i a g n o s e s  : 1) p o s s i b i l i t y  o f  o r g a n i c  b r a i n  syn-  

d r o m e ;  2 )  s u b s t a n c e  a b u s e  -- s u s p e c t e d  a l c o h o l ;  a n d  3 )  p e r s o n a l -  

i t y  d i s o r d e r  a n d  s i m p l e  r e a c t i v e  d e p r e s s i o n .  H e  d i d  n o t  c o n s i d e r  

Happy t o  be a n  a c u t e  s u i c i d a l  t h r e a t  a t  t h a t  t i m e  a n d  moved him 

t o  t h e  g e n e r a l  p o p u l a t i o n .  (T.  6 6 6 - 7 ) .  

Then ,  o v e r  t h e  weekend ,  o n  F e b r u a r y  4 a n d  F e b r u a r y  5 ,  

two i n c i d e n t  r e p o r t s  were r e c e i v e d .  The i n m a t e s  s a i d  t h a t  Happy 

was d a n g e r o u s  and  i m b a l a n c e d  a n d  a  t h r e a t  t o  e v e r y o n e .  

( R .  7 4 ) .  H e  was a t t e m p t i n y  t o  b r e a k  t h e  t e l e v i s i o n  and  t h r e a t e n -  

i n g  a l l  o f  t h e  i n m a t e s .  One i n m a t e  h a d  t o  r e m a i n  awake a t  a l l  

t i m e s  t o  p r o t e c t  t h e  o t h e r s .  The i n m a t e s  r e q u e s t e d  t h a t  h e  be 

moved. ( R .  7 5 ) .  

On Monday, F e b r a u r y  5 ,  when D r .  R o b e r t  Brewer  n e x t  saw 

Hakpy h e  was b a c k  i n  a  s t r i p  c e l l ,  c o n f u s e d  a n d  d i s o r i e n t e d .  I t  

was o b v i o u s  t h a t  h e  c o u l d  n o t  be w i t h  t h e  g e n e r a l  p o p u l a t i o n .  H e  

d i d  n o t  r e s p o n d  a n d  d i d  n o t  a p p e a r  t o  be a w a r e  o f  w h e r e  h e  was or 

wha t  was h a p p e n i n g .  H e  was p s y c h o t i c .  (T.  6 6 8 - 9 ) .  v i s i t s  on 



F e b r u a r y  7 ,  F e D r u a r y  9 ,  a n d  F e b r u a r y  1 0  r e v e a l e d  n o  c h a n g e .  

C o n c e r n e d ,  D r .  B r e w e r  recommended t h a t  Happy b e  s e e n  b y  a  

p y s c h i a t r i s t .  ( T .  6 6 9 ) .  On F e b r u a r y  1 3 ,  h e  h a d  i m p r o v e d  a n d  was 

t a k e n  f r o m  t h e  s t r i p  c e l l  t o  t h e  g e n e r a l  p o p u l a t i o n .  (T .  6 7 1 ) .  

One o f  t h e  i n m a t e s  t e s t i f i e d  t h a t  sometime i n  t h e  l a t -  

t e r  p a r t  o f  F e b r u a r y  t h e  i n m a t e s  s t a r t e d  c o m p l a i n i n g  a g a i n  a b o u t  

Happy. H e  wou ld  w a l k  u p  b e h i n d  them a l l  o f  a s u d d e n  a n d  t h e y  

wou ld  t u r n  a r o u n d  a n d  h e  would  be t h e r e .  (T .  6 8 3 ) .  H e  wou ld  g o  

t o  b e d ,  s l e e p  s o u n d l y  f o r  f o u r  or f i v e  m i n u t e s ,  t h e n  g e t  u p  a n d  

p a c e  f o r  s i x  h o u r s .  Then  h e  wou ld  s l e e p  s o u n d l y  a g a i n  b u t  f o r  

o n l y  f o u r  or f i v e  m i n u t e s  a n d  t h e n  g e t  up .  (T .  6 8 0 ) .  H e  b e g a n  

t a l k i n g  t o  t h e  t e l e v i s i o n  a n d  t h e  r a d i o .  H e  wou ld  g e t  u p  b y  t h e  

t e l e v i s i o n  a n d  l i s t e n  t o  t h e  v e n t .  H e  t h o u g h t  someone  was t a l k -  

i n g  t o  him. An i n m a t e  t e s t i f i e d :  " I  d o n ' t  know i t  h e  was t a l k -  

i n g  t o  h i s  w i f e  or who. H e  k e p t  t e l l i n g  h e r ,  'Honey '  , h e  d i d n ' t  

know why h e  was t h e r e  a n d  h e  d i d n ' t  know w h a t  h a p p e n e d .  And n e  

was j u s t  t a l k i n g  t o  somebody b y  t h e  name o f  H a r o l d . "  (T .  6 8 2 ) .  

" F i n a l l y ,  t h e y  t o o k  h im d o w n s t a i r s .  When t h e y  b r o u g h t  h im b a c k  

u p  h e  was m e d i c a t e d .  N o w  i t ' s  h a r d  f o r  t hem t o  g e t  h im o u t  o f  

b e d  t o  g o  a n d  e a t .  The i n m a t e s  h a v e  t o  wake h im u p  f o r  e v e r y -  

t h i n g . "  (T .  6 8 3 ) .  

A g a i n ,  o n  March 2 6 ,  t h e r e  were i n c i d e n t  r e p o r t s  s t a t i n g  

h e  was c o n f u s e d  a n d  d i d  n o t  know w h e r e  h e  was. They were n o t  

a b l e  t o  k e e p  him i n  t h e  g e n e r a l  o p e n  p o p u l a t i o n  a n y  l o n g e r .  (T .  

6 7 1 ) .  H e  was removed  a g a i n  t o  a rear h o l d i n g  ce l l .  (T .  7 2 3 ) .  

D r .  B r e w e r  saw him o n  March 27. H e  was a g i t a t e d  a n d  v e r y  u p s e t  

a n d  a m i n o r  t r a n q u i l i z e r  was o r d e r e d  i m m e d i a t e l y .  (T.  6 7 2 ) .  



Happy, howeve r ,  was r e f u s i n g  t o  t a k e  h i s  m e d i c a t i o n  b e c a u s e  he  

f e l t  h e  was b e i n g  p o i s o n e d .  H e  t h o u g h t  someone w a s  t r y i n g  t o  

k i l l  h i s  f a m i l y .  (T.  7 2 6 ) .  

T h r e e  p s y c h i a t r i s t s  examined  Happy and  t e s t i f i e d  a t  

t r i a l .  P s y c h i a t r i s t ,  D r .  A r t h u r  S t i l l m a n ,  examined  him two t imes 

f o r  t h e  p u r p o s e  o f  d e t e r m i n i n y  h i s  s a n i t y  on t h e  d a t e  o f  t h e  

crime, J a n u a r y  3 1 ,  1984.  H e  examined  him on  May 30 ,  1 9 8 4 ,  (T. 

7 3 5 )  and a g a i n  on June 11, 1984 (T.  7 6 0 ) ,  f o r  a t o t a l  o f  a b o u t  

f o u r  h o u r s .  '1. ' 1 7 8 ) .  D r .  S t i l l m a n  c o n c l u d e d  t h a t  Happy had 

b r a i n  damage an: s ~ i f f e r e d  f rom o r g a n i c  b r a i n  syndrome.  ( T .  740- 

4 4 ) .  D r .  S t i l l m a n  b a s e d  h i s  o p i n i o n  on  what  M r .  Smi th  t o l d  him,  

h i s  own p e r s o n a l  o b s e r v a t i o n s ,  j a i l  r e c o r d s  (T .  763 )  , m e n t a l  

h e a l t h  r e c o r d s  (T.  755 ;  7 7 8 ) ,  and  t h e  i n f o r m a t i o n  trom t h e  

d e p o s i t i o n s  ot f a m i l y ,  f r i e n d s  and n e i g h b o r s  (T.  7 5 1 ) .  

M r .  S m i t h ' s  memory w a s  p o o r  and  h e  had l i t t l e  r e c o l l e c t i o n  o f  

d e t a i l s  (T .  7 4 0 - 1 ) ,  h e  w a s  a s l o w  l e a r n e r  and  w i t h  a n  uneven  b e n t  

o f  a b i l i t i e s ,  i .e. he  c o u l d  n o t  r e a d  or wr i t e  b u t  h e  had good 

m e c h a n i c a l  a b i l i t i e s ,  (T .  7 4 4 )  and t h a t  h e  had had a n  e a r l y  

c h i l d h o o d  d i s e a s e  (T.  7 4 4 ) .  

H i s  s u b s e q u e n t  s u b s t a n c e  a b u s e ,  s t a r t i n g  a t  t h e  a g e  o f  

1 2  or 1 3  (T.  7 4 6 ,  7 6 8 ) ,  i n c l u d i n g  heavy  d r i n k i n g  and  heavy  

c o c a i n e  u s e  (T.  7 4 6 ) ,  c o u p l e d  w i t h  t h e  heavy  p s y c h i a t r i c  medica-  

t i o n  h e  had  b e e n  p r e s c r i b e d  d u r i n g  t h e  p a s t  y e a r  (T.  7 5 0 ) ,  a ccu -  

m u l a t e d  i n  h i s  b r a i n  and  became t o x i c  t o  t h e  p o i n t  t h a t  h i s  b r a i n  

w a s  p o i s o n e d .  T h i s  m a n i f e s t e d  i t s e l f  i n  h i s  p a r a n o i a ,  d e l u s i o n s  

and h a l l u c i n a t i o n s  i n  which h e  was d e f e n d i n g  h i m s e l f  f rom unseen  

f o e s  t h a t  h e  b e l i e v e d  were t h e r e .  (T .  7 4 9 ) .  The s u b s t a n c e s  t h a t  



h e  t o o k  had a  f a r  more s e r i o u s  e f f e c t  i n  h i s  c a s e  t h a n  t h e y  would 

have  had on t h e  normal  p e r s o n ,  d u e  t o  t h e  b r a i n  damaye t h a t  he  

had s u f f e r e d  s i n c e  e a r l y  c h i l d h o o d .  (T.  7 5 0 ) .  

I n  D r .  S t i l l m a n ' s  o p i n i o n ,  Happy was i n s a n e  on 

J a n u a r y  3 1  , 1984 and  had b e e n  f o r  s e v e n  d a y s  p r e v i o u s .  H e  had a  

m e n t a l  i n f i r m i t y - - t o x i c  p s y c h o s i s  b a s e d  upon a b u s e  and m i s a b u s e  

o f  s u b s t a n c e s  and  a l s o  a n  u n d e r l y i n g  o r g a n i c  b r a i n  syndrome. 
L 

T h i s  r e n d e r e d  him i n  a  s t a t e  i n  which  h e  d i d  n o t  know r i y h t  f rom 

wrong n o r  t h e  n a t u r e  o f  h i s  b e h a v i o r .  (T .  7 5 8 ) .  

D r .  S a n f o r d  J a c o b s e n ,  a  c o u r t  a p p o i n t e d  p s y c h i a t r i s t ,  

c o n d u c t e d  a  one-hour  i n t e r v i e w  w i t h  Happy on March 1 5 ,  1984.  

(T .  8 1 8 ) .  H e  t e s t i f i e d  t h a t  t h e  o n l y  i n f o r m a t i o n  he  had was from 

t h e  A r r e s t  Form and o b s e r v a t i o n s  he  made w h i l e  i n t e r v i e w i n g  Happy 

i n  t h e  j a i l .  (T .  821 ,  8 6 5 ) .  On t h a t  i n f o r m a t i o n  h e  made t h e  

f o l l o w i n g  c o n c l u s i o n s :  Happy was a  s u s p i c i o u s  i n d i v i d u a l  who was 

f e a r f u l  and  i n c l i n e d  t o  become a n g r y  and  ac t  i m p u l s i v e l y .  Drugs  

and  a l c o h o l  had a n  a d d i c t i v e  a f f e c t .  (T.  8 2 6 )  A t  t h e  t i m e  of  

t h e  o f f e n s e ,  h e  was i n f l u e n c e d  by  t h e  d r u y s  and  a l c o h o l  and  t h e y  

c a u s e d  him t o  h a v e  d i m i n i s h e d  c o n t r o l .  (T .  832-3) .  The f a c t  

t h a t  t h e  a l c o h o l  and d r u g s  c a u s e d  him t o  d o  s o m e t h i n y  which  h e  

would n o t  h a v e  done  o r d i n a r i l y  d i d  n o t  mean t h a t  he  d i d  n o t  know 

what  h e  was d o i n g  or t h a t  i t  was wrong. (T.  8 3 4 ) .  D r .  J a c o b s e n  

t h o u g h t  t h a t  t h e  i n f o r m a t i o n  on t h e  A-Form r e g a r d i n g  h i s  t e le -  

phone  c a l l  w i t h  h i s  mo the r - i n - l aw  s a y i n g  t h a t  " S h e ' s  d e a d ,  d e a d ,  

d e a d "  i n d i c a t e d  an  a w a r e n e s s  o f  what  h e  had done .  (T.  8 3 6 ) .  H i s  

e x p i a n a t i o n  f o r  t h e  h a l l u c i n a t i o n s  i n  j a i l  was t h a t  h e  was s u f -  

f e r i n g  f rom i n t e r m i t t e n t ,  v a r i a b l e  w i t h d r a w a l ,  r e l a t e d  t o  h i s  

d r i n k i n g .  (T .  8 3 5 ) .  



The d e f e n s e  b r o u g h t  t h e  m e d i c a l  r e c o r d s ,  p r i o r  d i agno -  

ses,  and t h e  p r e s c r i b e d  u s e  o f  h o l d 0 1  t o  t h e  a t t e n t i o n  o f  

D r .  J a c o b s e n  i n  a d d i t i o n  t o  t h e  i n c i d e n t s  o f  p a r a n o i a  t h a t  had 

o c c u r r e d  i n  t h e  week p r e c e d i n g  t h e  crime (T.  850-2)  and  h i s  be- 

h a v i o r  and h a l l u c i n a t i o n s  s u b s e q u e n t  t o  h i s  a r r e s t  (T.  8 5 3 ,  8 6 3 ) ,  

none  o f  which  D r .  J a c o b s e n  had  had  t h e  b e n e f i t  o f  a t  t h e  t i m e  h e  

had formed h i s  o p i n i o n .  D r .  J a c o b s e n  s a i d  it would l e a d  him t o  

h a v e  d o u b t s  r e g a r d i n g  Happy ' s  s a n i t y  a t  t h e  t i m e  o f  t h e  o f f e n s e  

( T  8 6 7 - 8 ) ,  b u t  t h a t  i t  d i d n ' t  c h a n g e  h i s  d i a g n o s i s ,  i .e . ,  t h a t  h e  

was s a n e  a t  t h e  t i m e  o f  t h e  o f f e n s e ,  t h o u g h  t h e r e  was d o u b t  a b o u t  

h i s  m e n t a l  s t a t e .  (T.  8 7 0 ) .  

D r .  Lloyd Miller, a p s y c h i a t r i s t ,  a l s o  examined  

Hagpy. H e  saw him on March 1 3  and  t h e n  a g a i n  o n  March 19  (T .  

8 9 3 )  f o r  a  t o t a l  o f  2-1/2 h o u r s .  (T.  9 1 9 ) .  Happy had t o l d  D r .  

Miller i n  t h e i r  i n t e r v i e w  t h a t  a t  t h e  end  h e  f e l t  t h a t  h i s  w i f e  

was t r y i n g  t o  g e t  him o u t  of t h e  house .  A t  t h e  t i m e  of  t h e  o f -  

t e n s e  h e  remembered h e r  t h r e a t e n i n g  hirn w i t h  s o m e t h i n y .  (T .  

8 9 2 ) .  D r .  Miller a l s o  r e v i e w e d  t h e  A-Form and t h e  Dade County  

j a i l  m e d i c a l  r e c o r d s .  (T. 9 0 1 ) .  A l t h o u g h  h e  c o n c l u d e d  t h a t  M r .  

Smi th  was s u f f e r i n g  p s y c h o s i s  2  or 3  d a y s  p r i o r  t o  t h e  crime (T. 

9 3 6 )  and t h a t  t h e s e  p s y c h o t i c  i n c i d e n t s  would s u p p o r t  t h e  p o s i -  

t i o n  t h a t  h e  was i n s a n e  a t  t h a t  t i m e  (T.  9 3 7 ) ,  D r .  Miller con-  

c l u d e d ,  n o n e t h e l e s s ,  t h a t  a t  t h e  t i m e  o f  t h e  o f f e n s e  Happy was 

s a n e .  (T.  9 0 1 ) .  D r .  Miller c o n c l u d e d  t h a t  h i s  p r i m a r y  p rob l em 

was a l c o h o l i s m ,  and  h e  was n o t  o t h e r w i s e  m e n t a l l y  ill or 

p s y c h o t i c .  (T.  9 0 2 ) .  



On two  o c c a s i o n s  a f t e r  t h e  j u r y  r e t i r e d  t o  d e l i b e r a t e  

i t  a s k e d  t o  be r e i n s t r u c t e d .  (T.  1 0 0 4 ,  1 0 0 5 ,  1 0 0 8 ,  1 0 0 9 ,  

1 0 1 0 ) .  The j u r y  d e l i b e r a t e d  f o r  a n  a d d i t i o n a l  two  ( 2 )  h o u r s  

a f t e r  b e i n g  i n s t r u c t e d .  (T.  1021-1022) .  

SUFMARY OF ARGUUENT 

The s o l e  d e f e n s e  i n  t h i s  case w a s  t h a t  P e t i t i o n e r ,  Happy 

kimith, was l e g a l l y  i n s a n e  a t  t h e  t i m e  t h a t  h e  c o m m i t t e d  t h e  

o t f  e n s e .  

I n  F l o r i d ?  a d e f e n d a n t  e n t e r s  t h e  c o u r t r o o m  w i t h  a 

r e b u t t a b l e  p r e s u m p t i o n  o f  s a n i t y .  Where,  as h e r e ,  t h e  d e f e n s e  

r a i s e s  a  r e a s o n a b l e  d o u b t  as t o  s a n i t y ,  t h e  b u r d e n  s h i f t s  t o  t h e  

S t a t e .  The S t a t e  m u s t  t h e n  p r o v e  t h e  d e f e n d a n t ' s  s a n i t y ,  beyond 

a r e a s o n a b l e  a o u b t ,  j u s t  l i k e  a n y  o t h e r  e l e m e n t  o f  t h e  o f f e n s e .  

The a p p e l l a t e  c o u r t  f o u n d  t h a t  Happy S m i t h  d i d  r a i s e  s u f f i c i e n t  

g r o u n d s  f o r  t h e  b u r d e n  t o  s h i f t  t o  t h e  p r o s e c u t i o n  t o  p r o v e  

M r .  S m i t h ' s  s a n i t y  beyond  a  r e a s o n a b l e  d o u b t  j u s t  l i k e  a n y  o t h e r  

e l e m e n t  o f  t h e  o f f e n s e .  

W i t h o u t  o b j e c t i o n  t h e  t r i a l  j u d g e  i n s t r u c t e d  t h e  j u r y  

a c c o r d i n g  t o  f o r m e r  S t a n d a r d  ( C r i m i n a l )  J u r y  I n s t r u c t i o n  3 . 0 4 ( b ) ,  

1 9 8 1 ,  which  w a s  s u b s e q u e n t l y  h e l d  by  t h i s  C o u r t ,  i n  Yohn v. S t a t e  

t o  be l e g a l l y  i n c o r r e c t  i n  t h a t  i t  i n a c c u r a t e l y  s t a t e d  t h e  l a w  

a n d  c o n f u s e d  t h e  j u r y  as  t o  who had t h e  b u r d e n  o f  p r o o f  r e g a r d i n g  

s a n i t y .  The i n s t r u c t i o n  l e a d s  t h e  j u r y  t o  e r r o n e o u s l y  c o n c l u d e  

t h a t  t h e  d e f e n d a n t  ca r r ies  t h e  b u r d e n  o f  p r o v i n g  h i s  i n s a n i t y .  

F u n d a m e n t a l  error o c c u r s  w h e r e ,  as  h e r e ,  t h e  j u r y  is  

g i v e n  a n  i n s t r u c t i o n  which  c o n f u s e s  o r  m i s l e a d s  t h e  j u r y  w i t h  



r e g a r d  t o  a n  e s s e n t i a l  e l e m e n t  o f  t h e  o f f e n s e  w h i c h  is d i s p u t e d  

b y  t h e  e v i d e n c e  a t  t r i a l .  E 'undamen ta l  error o c c u r s  w h e r e ,  a s  

h e r e ,  t h e  j u r y  i n s t r u c t i o n  i m k e r m i s s i b l y  s h i f t s  t h e  b u r d e n  o f  

p r o v i n g  a n  e s s e n t i a l  e l e m e n t  f r o m  t h e  p r o s e c u t i o n  t o  t h e  d e f e n s e .  

P e t i t i o n e r  a s se r t s  t h a t  h e  is e n t i t l e d  t o  a new t r i a l ,  

e v e n  t h o u g h  h i s  t r i a l  a t t o r n e y  f a i l e c l  t o  o b j e c t  t o  t h e  i n s t r u c -  

t i o n ,  b e c a u s e  i t  was f u n d a m e n t a l  error t o  g i v e  t h i s  e r r o n e o u s ,  

c o n f u s i n g  a n d  m i s l e a d i n g  i n s t r u c t i o n  w h i c h  s h i f t s  t h e  b u r d e n  o f  

p r o v i n g  a n  e l e m e n t  o f  t h e  o f f e n s e  t o  t h e  a c c u s e d .  



STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 

WHETHER THE JURY INSTRUCTION ON INSANITY DIS- 
APPROVED IN YOHN V. STATE, 476 SO. 2d 123 
(Fla. 1985). IS FUNDAMENTAL ERROR REQUIRING 
REVERSAL IN THE ABSENCE OF AN OBJECTION? 



ARGUMENT 

THE JURY INSTRUCTION ON INSANITY DISAPPROVED 
I N  YOHN V. STATE, 476 So. 2d 1 2 3  ( F l a .  19851 ,  
I S  FUNDAMENTAL ERROR REQUIRING REVERSAL I N  THE 
ABSENCE OF AN OBJECTION. 

T h i s  C o u r t  h a s  h e l d  t h a t  f o r m e r  F l o r i d a  S t a n d a r d  J u r y  

I n s t r u c t i o n  ( C r i m i n a l )  3 . 0 4 ( b )  d o e s  n o t  c o m p l e t e l y ,  and a c c u r a t e -  

l y  s t a t e  t h e  l a w ,  t h u s  i t  m i s l e a d s  t h e  j u r y  w i t h  r e s p e c t  t o  t h e  

S t a t e ' s  b u r d e n  t o  p r o v e  beyond a r e a s o n a b l e  d o u b t  t h a t  t h e  d e f e n -  

d a n t  was s a n e  a t  t h e  t i m e  o f  t h e  o f f e n s e ,  o n c e  t h e r e '  was s u f f i -  

c i e n t  e v i d e n c e  p r e s e n t e d  t o  r e b u t  t h e  p r e s u m p t i o n  o f  s a n i t y .  

Yohn v. S t a t e ,  476 So. 2d 1 2 3  ( F l a .  1 9 8 5 ) ;  See  a l s o ,  S t a n d a r d  -- 
J u r y  I n s t r u c t i o n s  re: C r i m i n a l  Cases ( S u p p l e m e n t a l  R e p o r t  N o .  85- 

2 ) ,  483 So. 2d 428 ( F l a .  1 9 8 6 ) .  T h i s  C o u r t  made i t  c lear  i n  Yohn 

t h a t  r e v e r s a l  o f  a c o n v i c t i o n  and new t r i a l  are r e q u i r e d  i n  a l l  

cases i n  wh ich  t h e  i n s t r u c t i o n  was g i v e n  o v e r  a d e f e n d a n t ' s  

o b j e c t i o n .  



I n  the i n s t a n t  c a s e ,  t h e  j u r y  was g i v e n  t h e  i d e n t i c a l  

i n s a n i t y  i n s t r u c t i o n 1  w h i c h  t h i s  C o u r t  c o n s i d e r e d  i n  Yohn and  

w h i c h  t h i s  C o u r t  r e c o g n i z e d  a s  b e i n g  w h o l l y  m i s l e a d i n g  a n d  i n a c -  

c u r a t e .  Happy S m i t h ' s  a t t o r n e y ,  h o w e v e r ,  f a i l e d  t o  o b j e c t  t o  t h e  

i n s t r u c t i o n  as  g i v e n .  P e t i t i o n e r  asser t s  t h a t  t h i s  o m i s s i o n  is 

n o t ,  h o w e v e r ,  f a t a l  b e c a u s e  t h e  error  was f u n d a m e n t a l ,  r e q u i r i n g  

r e v e r s a l .  The T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  h a s  c e r t i f i e d  t o  

t h i s  C o u r t  t h e  f o l l o w i n g  q u e s t i o n  a s  b e i n g  o f  g r e a t  p u b l i c  

i m p o r t a n c e  : 

WHETHER THE J U R Y  INSTRUCTION ON INSANITY DIS- 
APPROVED I N  YOHN V. STATE, 476 So. 2d 1 2 3  
( F l a .  1 9 8 5 )  , I S  FUNDAMENTAL ERROR REQUIRING 
REVERSAL I N  THE ABSENCE OF AN OBJECTION? 

1 The j u r y  was t o l d :  

An i s s u e  i n  t h i s  c a s e  is w h e t h e r  H a r o l d  S m i t h  was l e g a l -  
l y  i n s a n e  when t h e  crime a l l e g e d  was c o m m i t t e d .  You 
m u s t  a s s u m e  h e  was s a n e  u n l e s s  t h e  e v i d e n c e  c a u s e s  you 
t o  h a v e  a  r e a s o n a b l e  d o u b t  a b o u t  h i s  s a n i t y .  

I f  t h e  D e f e n d a n t  was l e g a l l y  i n s a n e ,  h e  is n o t  g u i l t y .  
To f i n d  him l e g a l l y  i n s a n e ,  t h e s e  t h r e e  e l e m e n t s  m u s t  be 
shown t o  t h e  p o i n t  t h a t  you h a v e  a  r e a s o n a b l e  d o u b t  
a b o u t  h i s  s a n i t y .  

One,  H a r o l d  S m i t h  had a .  m e n t a l  i n f i r m i t y ,  d e f e c t  or 
d i s e a s e .  M e n t a l  i n f i r m i t y ,  d e f e c t  or d i s e a s e  may r e s u l t  
f r o m  t h e  u s e  of a l c o h o l .  Two, t h i s  c o n d i t i o n  c a u s e d  
H a r o l d  S m i t h  t o  lose h i s  a b i l i t y  t o  u n d e r s t a n d  or r e a s o n  
a c c u r a t e l y .  And t h r e e ,  b e c a u s e  o f  t h e  loss  o f  t h e s e  
a b i l i t i e s ,  H a r o l d  S m i t h  d i d  n o t  know w h a t  h e  was d o i n g  
or d i d  n o t  know wha t  would  r e s u l t  f r o m  h i s  a c t i o n s  or 
d i d  n o t  know i t  was wrong ,  a l t h o u g h  h e  knew wha t  h e  was 
d o i n g  a n d  i t s  c o n s e q u e n c e s .  

I n  d e t e r m i n i n g  t h e  i s s u e  o f  i n s a n i t y ,  you  may c o n s i d e r  
t h e  t e s t i m o n y  o f  t h e  e x p e r t  or n o n e x y e r t  w i t n e s s e s .  The 
q u e s t i o n  you  m u s t  a n s w e r  is n o t  w h e t h e r  H a r o l d  s m i t h  is 
l e g a l l y  i n s a n e  t o d a y  or h a s  a l w a y s  b e e n  l e y a l l y  i n s a n e ,  
b u t  s i m p l y  i f  H a r o l d  S m i t h  was l e g a l l y  i n s a n e  a t  t h e  
t i m e  t h e  crime was a l l e g e d l y  c o m m i t t e d .  

(T.  9 9 4 ) .  T h i s  i n s t r u c t i o n  t o o k  e f f e c t  J u l y  1, 1981.  I n  t h e  
M a t t e r  of t h e  U s e  b y  T r i a l  C o u r t ' s  o f  S t a n d a r d  J u r y  I n s t r u c t i o n s  
i n  C r i m i n a l  C a s e s ,  4 3 1  SO. 2d 5 9 4 ,  m o d i f i e d  4 3 1  SO. 2d 599 ( F l a .  



I 
T h i s  C o u r t  s h o u l d  a n s w e r  t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  

a f  f  i r m a t i v e .  Where ,  as  h e r e ,  t h e  e v i d e n c e  p r e s e n t e d  c l e a r l y  

r a i s e d  a r e a s o n a b l e  d o u b t  c o n c e r n i n g  P e t i t i o n e r ' s  s a n i t y ,  t h e  

i n a c c u r a t e  a n d  m i s l e a d i n g  i n s t r u c t i . o n  c o n c e r n i n g  h i s  sole d e f e n s e  

c o n s t i t u t e s  f u n d a m e n t a l  r e v e r s a b l e  error. The p a n e l  o f  t h e  T h i r d  

D i s t r i c t  C o u r t  o f  A p p e a l  d e c i d e d  t h i s  case,  as  i t  was bound t o  

d o ,  b a s e d  upon t h e  p r e c e d e n t  c r e a t e d  b y  Snook v.  S t a t e ,  478 So. 

2d 4 0 3  ( F l a .  3d DCA 1 9 8 5 ) .  However ,  t h e  p a n e l  e x p r e s s e d  c o n c e r n  

" t h a t  Snook may r u n  c o u n t e r  t o  s e v e r a l  F l o r i d a  d e c i s i o n s  t h a t  

i n d i c a t e  t h a t  i n s t r u c t i o n s  w h i c h  mis lead  t h e  j u r y  a s  t o  t h e  con-  

t r o l l i n g  l a w ,  p a r t i c u l a r l y  upon a close a n d  v i t a l  i s s u e  s u c h  as  

t h i s  o n e ,  do i n d e e d  i n v o l v e  f u n d a m e n t a l  error." (R. 69). The 

a p p e l l a t e  p a n e l  b e l o w  f u r t h e r  q u e s t i o n e d  t h e  r a t i o n a l e  o f  S n o o k ,  

a n d  c e r t i f i e d  t h e  q u e s t i o n  t o  t h i s  C o u r t  b e c a u s e  o f  t h e  f a r  

r e a c h i n g  p o s s i b l e  c o n s e q u e n c e s  o f  a h o l d i n g  c o n t r a r y  t o  S n o o k ,  

w h i c h ,  i f  a p p l i e d  r e t r o a c t i v e l y ,  m i g h t  i n v o l v e  n u m e r o u s  o t h e r  

cases.  3  

2  The T h i r d  D i s t r i c t  f o u n d  t h a t  ' I . . .  S m i t h  p r e s e n t e d  s u b -  
s t a n t i a l  e x p e r t  a n d  l a y  e v i d e n c e  i n  s u p p o r t  o t  h i s  [ s o l e ]  d e f e n s e  
[ o f  i n s a n i t y ] . "  ( R e  8 8 )  I n d e e d  t h e  j u r y  r e q u e s t e d  r e i n s t r u c t i o n  
twice, t h e n  c o n t i n u e d  t o  d e l i b e r a t e  a n  a d d i t i o n a l  t w o  h o u r s ,  
i n d i c a t i n g  t h e  c l o s e n e s s  o f  t h e  q u e s t i o n .  

3  Two o t h e r  a p p e l l a t e  c o u r t s  h a v e  c o n s i d e r e d  t h i s  q u e s -  
t i o n .  The F i r s t  D i s t r i c t  c o n s i d e r e d  a n  i d e n t i c a l  f a c t u a l  s i t u a -  
t i o n  a n d  h e l d  t h a t  i t  was f u n d a m e n t a l  a n d  r e v e r s a b l e  error t o  
i n s t r u c t  t h e  j u r y  w i t h  f o r m e r  S t a n d a r d  J u r y  I n s t r u c t i o n  
( C r i m i n a l )  3 . 0 4 ( b ) ,  n o t w i t h s t a n d i n g  t h e  a b s e n c e  o f  a n  o b j e c -  - 

t i o n .  I n  L e n t z  v .  S t a t e ,  - SO. 2d - , 11 F.L.W. 2545  ( & l a .  
1st DCA December 5 r  1 9 8 6 )  t h e  F i r s t  Dis t r ic t  C o u r t  o f  A p p e a l  
c e r t i f i e d  t h a t  t h e  d e c i s i o n  c o n f l i c t s  w i t h  t h e  same q u e s t i o n  
d e c i d e d  b y  t h e  T h i r d  Dis t r ic t  i n  Snook v .  S t a t e .  The F i f t h  
D i s t r i c t ,  i n  S t a t e  v. L a n c i a ,  So. 2d , 11 F.L.W. 2536 
( F l a .  5 t h  DCA December 41  1 9 8 6 ) r  c o n s i d e r e d  t h e  same q u e s t i o n  a n d  

I t o l l o w e d  Snook.  N e i t h e r  t h e  L e n t z  c o u r t  n o r  t h a t  o f   anci cia men- 
t i o n e d  t h e  d e c i s i o n  ot  t h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  i s s u e d  

I i n  t h e  i n s t a n t  case q u e s t i o n i n g  t h e  c o r r e c t n e s s  o f  Snook.  



F o r m e r  I n s a n i t y  I n s t r u c t i o n  3.04(b) O f f e n d s  
Due P r o c e s s  By I m p e r m i s s i b l y  S h i f t i n g  t h e  - - 
B u r d e n  o f  p r o o f .  

I n  Yohn v .  S t a t e ,  s u p r a ,  t h i s  C o u r t  r e i t e r a t e d  t h a t  t h e  

l a w  i n  F l o r i d a  is w e l l  s e t t l e d  r e g a r d i n g  t h e  S t a t e ' s  b u r d e n  t o  

p r o v e  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  a d e f e n d a n t  was s a n e  a t  t h e  

t i m e  o f  t h e  o f f e n s e  when t h e  d e f e n s e  o f  i n s a n i t y  h a s  b e e n  r a i s -  

e d .  T h i s  C o u r t  c o n s i d e r e d  t h e  a r g u m e n t  t h a t  t h e  U n i t e d  S t a t e s  

Supreme  C o u r t  had  h e l d  i n  P a t t e r s o n  v .  N e w  York ,  4 3 2  U.S. 1 9 7 ,  9 7  

S e c t .  2 3 1 9 ,  5 3  L.Ed.2d 2 8 1  ( 1 9 7 7 )  t h a t  it d o e s  n o t  v i o l a t e  t h e  

d u e  p r o c e s s  c l a u s e  t o  p l a c e  t h e  b u r d e n  o n  t h e  d e f e n d a n t  t o  p r o v e  

h e  was i n s a n e  a t  t h e  t i m e  o f  t h e  c o m m i s s i o n  o f  t h e  o f f e n s e .  

F u l l y  m i n d f u l  o f  t h e  f e d e r a l  d u e  p r o c e s s  p a r a m e t e r s ,  t h i s  C o u r t  

h e l d  t h a t  F l o r i d a  p o s i t i v e  l a w  h a s  c r e a t e d  a p r o t e c t e d  i n t e r e s t ,  

s t a t i n g  : 

However ,  w e  h a v e  c h o s e n  n o t  t o  p l a c e  t h i s  
b u r d e n  o f  p r o o f  o n  t h e  d e f e n d a n t  i n  t h e  s t a t e  
o f  F l o r i d a ,  b u t  as  w e  h a v e  s a i d ,  t o  c r e a t e  a  
r e b u t t a b l e  p r e s u m p t i o n  o t  s a n i t y  w h i c h  i f  
o v e r c o m e ,  m u s t  be p r o v e n  by  t h e  s t a t e  j u s t  
l i k e  a n y  o t h e r  e l e m e n t  o f  t h e  o f f e n s e .  

Yohn v .  S t a t e ,  s u p r a ,  a t  126 .  

L i b e r t y  i n t e r e s t s  p r o t e c t e d  b y  t h e  1 4 t h  Amendment may 

a r i se  f r o m  t w o  s o u r c e s  - t h e  Due P r o c e s s  C l a u s e  i t s e l f  a n d  t h e  

laws o f  t h e  S t a t e s .  H e w i t t  v. H e l m s ,  459 U.S .  4 6 0 ,  4 6 6 ,  1 0 3  

sect .  8 6 4 ,  8 6 8 ,  7  L.Ed.2d 6 7 5  ( 1 9 8 3 ) ;  See a l so ,  Meachum v.  F a n o ,  

( 1 9 7 6 ) ;  G r e e n h o l t z  v .  N e b r a s k a  P e n a l  I n m a t e s ,  4 4 2  U.S. 1, 1 0 ,  9 9  

Sect. 2 1 0 0 ,  2 1 0 5 ,  60  L.Ed.2d 668  ( 1 9 7 9 )  ( e n t i t l e m e n t  c r e a t e d  



where  u n d e r  s t a t e  l a w  " t h e r e  is [ a ]  se t  o f  f a c t s  w h i c h ,  i f  shown, 

m a n d a t e  a  d e c i s i o n  f a v o r a b l e  t o  t h e  i n d i v i d u a l 1 ' ) .  T h a t  t e s t  is 

e a s i l y  m e t  h e r e .  

T h i s  C o u r t  h a s  a l r e a d y  e s t a b l i s h e d  t h a t  t h e  i n s a n i t y  

i n s t r u c t i o n  i m p e r m i s s i b l y  s h i f t s  t h e  b u r d e n  o f  p r o o f  f r o m  t h e  

S t a t e  t o  t h e  D e f e n d a n t .  I n  Yohn t h i s  C o u r t  f o u n d  t h a t  t h e  f o r m e r  

i n s a n i t y  i n s t r u c t i o n  v i o l a t e s  b o t h  s t a t e  and  f e d e r a l  c o n c e p t s  o f  

d u e  p r o c e s s  b e c a u s e  i t :  

... s t o p s  a i t e r  i n s t r u c t i n g  t h e  j u r y  on  t h e  
p r e s u m p t i o n  o f  s a n i t y  and  t h e  r e q u i r e m e n t  t h a t  
t h e  e l e m e n t s  o f  i n s a n i t y  b e  shown s u f f i c i e n t l y  
t o  r a i s e  a  r e a s o n a b l e  d o u b t  a s  t o  t h e  d e f e n -  
d a n t ' s  s a n i t y .  The i n s t r u c t i o n  f r a m e s  t h e  
i s s u e  a s  o n e  o f  f i n d i n g  t h e  d e f e n d a n t  l e g a l l y  
i n s a n e .  T h i s  p l a c e s  t h e  b u r d e n  o f  p r o o f  on 
t h e  d e f e n d a n t ' s  s h o u l d e r s  s i n c e  i t  w i l l  a l w a y s  
b e  t h e  d e f e n d a n t  who w i l l  b e  s h o w i n g  h i s  or 
h e r  i n s a n i t y .  The j u r y  is n e v e r  t o l d  t h a t  t h e  
s t a t e  m u s t  p r o v e  a n y t h i n g  i n  r e g a r d  t o  t h e  
s a n i t y  i s u e .  T h i s  is n o t  t h e  l a w  i n  
F l o r i d a .  ( E m ~ h a s i s  a d d e d ) .  

Yohn v. S t a t e ,  s u p r a ,  128 .  

S i n c e ,  a s  a  m a t t e r  o f  S t a t e  l a w ,  s a n i t y  is  a n  e l e m e n t  

o f  t h e  o f f e n s e ,  d u e  p r o c e s s  is v i o l a t e d  when t h e  j u r y  c h a r g e  

i m p e r m i s s i b l y  s h i f t s  t h e  b u r d e n  o f  p r o o f  f r o m  t h e  p r o s e c u t i o n  t o  

t h e  d e f e n s e .  S e e ,  S a n d s t r o m  v. Montana ,  422 U.S. 5 1 0 ,  9 9  S.Ct.  

2 4 5 0 ,  6 1  L.Ed.2d 39 ( 1 9 7 9 ) ;  F r a n c i s  v. F r a n k l i n ,  4 7 1  U.S. 307 ,  

1 0 5  S.Ct. ( 1 9 6 5 ) ,  8 5  L.Ed.2d 344 ( 1 9 8 5 ) .  

U n l i k e  t h e  i n s t r u c t i o n  i n  R o t e n b e r r y  v. S t a t e ,  468 So. 

2d 9 7 1  ( F l a .  1 9 8 5 ) ,  t h i s  C o u r t  f o u n d  i n  Yohn, s u p r a ,  t h a t  t h e  

g e n e r a l  s t a n d a r d  i n s t r u c t i o n  o n  r e a s o n a b l e  d o u b t  a n d  b u r d e n  o f  

p r o o f  (T .  994-996)  c o u l d  n o t  c u r e  t h e  d e f i c i e n c i e s  i n  t h e  i n s a n i -  

t y  i n s t r u c t i o n  b e c a u s e  t h e  i n s a n i t y  i n s t r u c t i o n  f a i l e d  t o  i n f o r m  

t h e  j u r o r s  t h a t  i n s a n i t y  was a n  e l e m e n t  o f  t h e  o f f e n s e :  



The g e n e r a l  s t a n d a r d  j u r y  i n s t r u c t i o n s  on  
r e a s o n a b l e  d o u b t  and  b u r d e n  o t  p r o o t  i n  
S t a n d a r d  J u r y  I n s t r u c t i o n  2 .03 d o  n o t  r e c t i f y  
t h e  f a i l u r e  o f  S t a n d a r d  J u r y  I n s t r u c t i o n  
3 . 0 4 ( b )  t o  s e t  f o r t h  t h e  s t a t e ' s  b u r d e n  o f  
p r o o f  as  t o  t h e  d e f e n d a n t ' s  s a n i t y .  T h e s e  
i n s t r u c t i o n s  were g e n e r a l ,  w h e r e a s  t h e  
i n s t r u c t i o n s  on  i n s a n i t y  were s p e c i f i c .  A l s o ,  
t h e  g e n e r a l  i n s t r u c t i o n  i n  2.03 reiers t o  t h e  
s t a t e ' s  b u r d e n  t o  p r o v e  e v e r y  e l e m e n t  o t  t h e  
o f f e n s e  beyond a  r e a s o n a b l e  d o u b t .  The 
i n s t r u c t i o n  o n  i n s a n i t y  i n  3 . 0 4 ( b )  s a y s  
n o t h i n g  a b o u t  i n s a n i t y  b e i n g  a n  e l e m e n t  o f  t h e  
o f f e n s e ,  which  i t  c l e a r l y  is. S e e  P a r k i n  v.  - 
S t a t e .  T h e r e f o r e ,  w e  c a n n o t  c o n c l u d e  t h a t  t h e  
e r r o n e o u s  s p e c i f i c  i n s t r u c t i o n  was c u r e d  by 
t h e  g e n e r a l  o n e .  

I n  sun, t h e  l a w  i n  F l o r i d a  p r o v i d e s  f o r  a  
r e b u t t a b l e  p r e s u m p t i o n  o f  s a n i t y ,  w h i c h  i f  
overcome by t h e  d e f e n d a n t ,  p u t s  t h e  b u r d e n  o n  
t h e  s t a t e  t o  p r o v e  s a n i t y  beyond a r e a s o n a b l e  
d o u b t  j u s t  l i k e  a n y  o t h e r  e l e m e n t  o f  t h e  o f -  
f e n s e .  The s t a n d a r d  j u r y  i n s t r u c t i o n s  g i v e n  
i n  t h i s  c a s e  d o  n o t  c o m p l e t e l y  and a c c u r a t e l y  
s t a t e  t h a t  law.  ( E m p h a s i s  a d d e d ) .  

Yohn v .  S t a t e ,  s u p r a  a t  128 .  

Former  I n s a n i t y  I n s t r u c t i o n  3,04(b) O f f e n d s  
Due P r o c e s s  Bv M i s t a t i n a  t h e  Law a n d  C o n f u s i n a  
a n d  M i s l e a d i n g  t h e  J u r y .  

B e c a u s e  o f  t h e  n a t u r e  o f  t h e  d e f i n i t i o n  i n  S J I  3 . 0 4 ( b ) ,  

i t  f a l l s  w i t h i n  t h e  e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  t h a t  errors i n  

j u r y  i n s t r u c t i o n s  m u s t  b e  t i m e l y  o b j e c t e d  t o  a t  t r i a l .  T h i s  

C o u r t  p o i n t e d  o u t  i n  Yohn t h a t  i ts  a p p r o v a l  o f  f o r m e r  S J I  3 . 0 4 ( b )  

d i d  n o t  r e l i e v e  t h e  t r i a l  j u d g e  o f  h i s  r e s p o n s i b i l i t y  o f  ade-  

q u a t e l y  c h a r g i n g  t h e  j u r y .  Yohn, s u p r a ,  a t  126-7. 

I n  C a s t o r  v. S t a t e ,  365 So. 2d 7 0 1  ( F l a .  1 9 7 8 ) ,  t h i s  

C o u r t  h e l d  t h a t  a n  error w h i c h  a m o u n t s  t o  a d e n i a l  o f  d u e  p r o c e s s  

or d e p r i v e s  t h e  a c c u s e d  o f  a f a i r  t r i a l ,  may b e  u r g e d  o n  a p p e a l  

a b s e n t  a  t r i a l  o b j e c t i o n  b e c a u s e  o f  i ts f u n d a m e n t a l  n a t u r e .  



I t  i s  w e l l  s e t t l e d  i n  F l o r i d a  t h a t  "... a  c h a r g e  a t -  

t e m p t i n y  t o  d e f i n e  t h e  o f f e n s e  w h i c h  does n o t  c o v e r  m a t e r i a l  

e l e m e n t s  o f  t h e  o f f e n s e  is n e c e s s a r i l y  m i s l e a d i n g  a n d  p r e j u d i c i a l  

t o  t h e  a c c u s e d . "  C r o f t  v. S t a t e ,  1 5 8  So. 454 ( F l a .  1 9 3 5 ) .  T h i s  

C o u r t  wen t  on  t o  h o l d :  

I t  i s  e q u i v a l e n t  t o  d i r e c t i n g  a  j u r y  t h a t  i t  
i s  n o t  n e c e s s a r y  f o r  t h e  S t a t e  t o  p r o v e  a n y  
e l e m e n t  o f  t h e  o f f e n s e  e x c e p t  t h o s e  i n c l u d e d  
i n  t h e  d e f i n i t i o n  y i v e n  b y  t h e  c o u r t .  

I t  i s  ~ lc l t _  i i e c e s s a r y  t h a t  t h e  a c c u s e d  r e q u e s t  
s p e c i a l  c h a r g e s  c o n c e r n i n y  t h e  e l e m e n t s  o f  t h e  
o f f e n s e .  

C r o f t  v. S t a t e ,  s u p r a ,  a t  455. See a l s o ,  F i n c h  v .  S t a t e ,  1 5 9  So. -- 
489 ( F l a .  1 9 3 4 ) ;  

R e c e n t l y  t h i s  C o u r t  a g a i n  warned  t h a t  t r i a l  c o u r t s  

I' s h o u l d  n o t  y i v e  i n s t r u c t i o n s  w h i c h  a r e  c o n f u s i n g ,  c o n t r a d i c t o r y  

or m i s l e a d i n g . "  B u t l e r  v .  S t a t e ,  So. 2d , 11 F.L.W. 457 

a t  458 ( F l a .  S e p t e m b e r  4 ,  1 9 8 6 ) .  T h i s  C o u r t  f o u n d  t h e  i n s t a n t  

i n s a n i t y  i n s t r u c t i o n  t o  be " c o n f u s i n g "  a n d  s i n c e  i t  d i d  " n o t  

c o m p l e t e l y  a n d  a c c u r a t e l y  s t a t e  t h e  l aw"  i t  mi s l ed  t h e  j u r o r s .  

I n  B u t l e r ,  s u p r a ,  t he  i n s t r u c t i o n  i m p r o p e r l y  s h i f t e d  

t h e  f o c u s  o f  t h e  c a s e  f r o m  t h e  a p p l i c a b i l i t y  o f  t h e  d e f e n s e  o f  

s e l f - d e f e n s e  t o  t h e  r i g h t  o f  t h e  v i c t i m  t o  f i g h t  f o r c e  w i t h  

f o r c e .  A s  a r e s u l t ,  t h e  c o n f u s i n g  and  m i s l e a d i n g  i n s t r u c t i o n  

v i r t u a l l y  n e g a t e d  t h e  d e f e n d a n t ' s  o n l y  d e f e n s e ,  t h a t  o f  s e l f -  

d e f e n s e .  L i k e w i s e ,  t h e  i n s a n i t y  i n s t r u c t i o n  h e r e  i m p r o p e r l y  

s h i f t e d  t h e  b u r d e n  o f  p r o o f  w i t h  r e s p e c t  t o  a n  e l e m e n t  o f  t h e  

o f f e n s e ,  a n d  a s  a  r e s u l t ,  t h e  c o n f u s i n g  a n d  m i s l e a d i n g  i n s t r u c -  



t i o n  n e y a t e d  M r .  S m i t h ' s  o n l y  d e f e n s e ,  t h a t  o f  i n s a n i t y ,  i n  t h e  

same way t h a t  t h e  i n s t r u c t i o n  i n  B u t l e r  n e g a t e d  t h a t  o f  s e l f -  

d e f e n s e .  

O t h e r  c o u r t s  h a v e  f o l l o w e d  t h e  w e 1 1  s e t t l e d  d o c t r i n e  

a n d  f o u n d  t h a t  i n s t r u c t i o n s  w h i c h  m i s l e a d  t h e  j u r y  a s  t o  t h e  

c o n t r o l l i n g  l a w  c o n s t i t u t e s  f u n d a m e n t a l  error r e q u i r i n g  a  new 

t r i a l .  See, Doyle  v.  S t a t e ,  4 8 3  So. 2d 8 9 ,  9 0  ( F l a .  4 t h  DCA 

1 9 8 6 )  ( " T h e  i n s t r u c t i o n  w a s ,  or c e r t a i n l y  c o u l d  h a v e  b e e n ,  m i s -  

l e a d i n g  t o  t h e  j u r y  by s u g g e s t i n g  t h a t  i f  t h e y  b e l i e v e d  t h e  d e -  

f e n d a n t ' s  v e r s i o n  o f  s e l f - d e f e n s e ,  t h e y  would  h a v e  t o  f i n d  t h e  

d e f e n d a n t  g u i l t y  o f  m u r d e r  i n  t h e  t h i r d  d e g r e e .  The g i v i n g  o f  a  

m i s l e a d i n g  i n s t r u c t i o n  c o n s t i t u t e s  b o t h  f u n d a m e n t a l  a n d  re- 

v e r s i b l e  e r r o r . " )  ; C a r t e r  v.  s t a t e ,  469 So. 2d 1 9 4 ,  195-96 ( Y l a .  

2d DCA 1 9 8 5 )  ("We f u r t h e r  r e c o g n i z e  t h e  f a c t  t h a t  c o u n s e l  made n o  

o b j e c t i o n  t o  t h e s e  i n s t r u c t i o n s  a s  g i v e n  by t h e  c o u r t .  However,  

w h e r e ,  as  h e r e ,  a  t r i a l  j u d g e  g i v e s  a n  i n s t r u c t i o n  t h a t  is a n  

i n c o r r e c t  s t a t e m e n t  o f  t h e  l a w  a n d  n e c e s s a r i l y  m i s l e a d i n g  t o  t h e  

j u r y ,  a n d  t h e  e f t e c t  o f  t h a t  i n s t r u c t i o n  is t o  n e g a t e  t h e  d e f e n -  

d a n t ' s  o n l y  d e f e n s e ,  i t  is f u n d a m e n t a l  error a n d  h i g h l y  p r e j u d i -  

c i a l  t o  t h e  d e f e n d a n t .  F a i l u r e  t o  g i v e  a  c o m p l e t e  a n d  a c c u r a t e  

i n s t r u c t i o n  is f u n d a m e n t a l  error ,  r e v i e w a b l e  i n  t h e  c o m p l e t e  

a b s e n c e  o f  a  r e q u e s t  f o r  o b j e c t i o n . " ) .  

I n  L e n t z  v .  S t a t e ,  s u p r a ,  t h e  F i r s t  D i s t r i c t  C o u r t  o f  

A p p e a l  r e a c h e d  its d e c i s i o n  p a r t l y  b a s e d  o n  t h e  r e a s o n i n g  i n  

W i l l i a m s  v .  S t a t e ,  400 So. 2d 5 4 2  ( F l a .  3d DCA 1 9 8 1 )  cer t .  

d e n i e d .  459 U.S. 1 1 4 9  ( 1 9 8 3 ) .  I n  W i l l i a m s ,  t h e  i s s u e  was w h e t h e r  

t h e  o m i s s i o n  f r o m  t h e  j u r y  i n s t r u c t i o n s  o f  t h e  e l e m e n t  o f  i n t e n t  



f r o m  t h e  crime o f  r o b b e r y  was a  f u n d a m e n t a l  error s o  a s  t o  p e r m i t  

r e v i e w  a b s e n t  a n  o b j e c t i o n  below. The c o u r t  h e l d  t h a t  f u n d a -  

m e n t a l  error o c c u r r e d  i n  s u c h  a  s i t u a t i o n  o n l y  when t h e  o m i s s i o n  

was p e r t i n e n t  or m a t e r i a l  t o  w h a t  m u s t  a c t u a l l y  be c o n s i d e r e d  b y  

t h e  j u r y  i n  o r d e r  t o  c o n v i c t .  

I n  W i l l i a m s ,  t h e  o m i t t e d  e l e m e n t  o f  i n t e n t  was n o t  a t  

i s s u e  a n d  t h e  c o u r t  h e l d  t h a t  i t  c o u l d  n o t  b e  s a i d  t h a t  t h e  de -  

f e n d a n t ' s  r i g h t  t o  a f a i r  t r i a l  was compromised  b y  t h e  f a i l u r e  t o  

t e l l  t h e  j u r y  t h a t  t h e  s t a t e  m u s t  p r o v e  s o m e t h i n g  which  was un- 

d i s p u t e d .  \ i i l l i a i n s  a t  544.  The c o u r t  t h e r e f o r e  c o n c l u d e d ,  i n  

W i l l i a m s ,  t h a t  t h e  o m i s s i o n  f r o m  a n  i n s t r u c t i o n  o f  a n  e l e m e n t  o f  

t h e  crime c o n s t i t u t e d  f u n d a m e n t a l  error o n l y  when it  c o n c e r n e d  a 

" c r i t i c a l  a n d  d i s p u t e d  j u r y  i s s u e  i n  t h e  case"; when i t  d o e s  n o t  

a p p e a r  t h a t  t h e  d e f e c t i v e  c h a r g e  was a n  i s s u e  a t  t r i a l ,  r e v i e w  

w i l l  b e  d e c l i n e d  a b s e n t  o b j e c t i o n .  W i l l i a m s  a t  544-45 ( c i t a t i o n s  

o m i t e d ) .  See a l so  E n r i q u e  v. S t a t e ,  449 So. 2d 8 4 5  ( F l a .  3d DCA -- 
1 9 8 4 ) ;  Morton v .  S t a t e ,  459 So. 2d 322 ( F l a .  3d DCA 1 9 8 4 ) .  

Here, as  i n  L e n t z ,  t h e  o m i t t e d  e l e m e n t  o f  M r .  S m i t h ' s  

s a n i t y  was a  " c r i t i c a l  and  d i s p u t e d "  i s s u e  s i n c e ,  as  t h e  a p p e l -  

l a t e  c o u r t  n o t e d  b e l o w  ( R .  88-90)  , i t  was h i s  o n l y  d e f e n s e  a n d  h e  

p r e s e n t e d  s u b s t a n t i a l  e v i d e n c e ,  b o t h  l a y  a n d  e x p e r t .  

A l t h o u g h  i n  W i l l i a m s ,  s u p r a ,  t h e  c o u r t  f o u n d  n o  f u n d a -  

m e n t a l  error b e c a u s e  t h e r e  was n o  c o n t r a d i c t o r y  e v i d e n c e  as  t o  

t h e  i n t e n t  i s s u e ,  o t h e r  cases h a v e  b e e n  r e v e r s e d  o n  a f u n d a m e n t a l  

error  r a t i o n a l e  w h e r e  t h e r e  was a n  i s s u e  a t  t r i a l  w i t h  r e s p e c t  t o  



t h e  o m i t t e d  e l e m e n t .  E.Q., Graham v.  S t a t e ,  406 So. 2d 503  

( P l a .  3d DCA 1 9 8 1 )  ( f a i l u r e  t o  i n s t r u c t  o n  s p e c i f i c  i n t e n t  t o  

p e r m a n e n t l y  d e p r i v e  i n  r o b b e r y  c a s e  is f u n d a m e n t a l  r e v e r s i b l e  

error w h e r e  i n t e n t  made a  m a t e r i a l  i s s u e  o f  t r i a l  b y  d e f e n s e  o f  

v o l u n t a r y  i n t o x i c a t i o n ) ;  J a c k s o n  v .  S t a t e ,  412  So. 2d 3 8 1  ( F l a .  

3d DCA 1 9 8 2 ) ,  p e t .  f o r  r e v i e w  d e n i e d  419 So. 2d 1 2 0 0  ( F l a .  1 9 8 2 )  

( f a i l u r e  t o  i n s t r u c t  on  s p e c i f i c  i n t e n t  i n  r o b b e r y  c a s e  is f u n d a -  

m e n t a l  error w h e r e  i n t e n t  made m a t e r i a l  i s s u e  o f  t r i a l  b y  d e f e n s e  

o f  d u r e s s  and c c c r c i o n ;  " S i n c e  t h e  i n t e n t  q u e s t i o n  was t h u s  a  

r e a l  i s s u e  a t  t h e  t r i a l ,  and  e v e n  t h o u g h  t h e  o m i s s i o n  was n o t  

o b j e c t e d  t o ,  t h e  t r i a l  c o u r t  c o m m i t t e d  f u n d a m e n t a l  error i n  f a i l -  

i n g  t o  i n s t r u c t  t h e  j u r y  t h a t  i n t e n t  t o  d e p r i v e  i s ,  a s  h e l d  i n  

B e l l  v.  S t a t e ,  394 So. 2d 979 ( F l a .  1 9 8 1 ) ,  i n d e e d  a n  e l e m e n t  o f  

t h e  crime." Id. a t  3 8 2 ) .  S e e  a l s o ,  Ramadanovic  v. S t a t e ,  480 - -- 
So. 2d 1 1 2  ( F l a .  1st DCA 1 9 8 5 )  ( t r i a l  j u d g e ' s  i n a d v e r t e n t  omis- 

s i o n  o f  e s s e n t i a l  p h r a s e  f r o m  s t a n d a r d  i n s t r u c t i o n  w h i c h  c o u l d  

l e a d  t o  c o n f u s i o n  i n  t h e  j u r o r ' s  m i n d s  c o n s t i t u t e s  r e v e r s i b l e  

e r r o r ) .  

I n  a  d i f f e r e n t  c o n t e x t ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  

c o n s i d e r e d  t h e  role o f  t h e  j u r y  i n  d e t e r m i n i n g  w h e t h e r  t h e  s t a t e  

h a d  m e t  i t s  b u r d e n  t o  p r o v e  s a n i t y  beyond  a  r e a s o n a b l e  d o u b t  

u n d e r  t h e  s i m i l a r  Oklahoma l a w .  The C o u r t  i n  Ake v .  Oklahoma,  

470 U.S. , 1 0 5  S.Ct .  1 0 8 7 ,  84  L.Ed.2d 5 3  ( 1 9 8 5 )  r e c o g n i z e d  

4  T-lliams v. S t a t e ,  s u p r a ,  documented  many 
o t h e r  c a s e s  w h i c h  have-  c o n s i d e r e d  s i m i l a r  q u e s t i o n s .  S e e  a l s o ,  -- 
Annot :  I n s t r u c t i o n s  D e f i n i n g  o f f e n s e .  1 6 9  A.L.R. 315 ;  c . f . ,  
Anno t :  P r e s u m p t i o n  - C o n t i n u i n g  I n s a n i t y .  27 A.L.R. 2d 1 2 1 ,  
s s  11 and  1 3  a t  pp .  152-153.  



t h a t  a d e t e r m i n a t i o n  a s  t o  s a n i t y  made by  j u r o r s  i s  " a b o u t  i s s u e s  

t h a t  i n e v i t a b l y  a r e  complex  a n d  f o r e i g n . "  Here, b e c a u s e  t h e  

i n s t r u c t i o n  c o n c e r n e d  a  d e l i c a t e  b a l a n c i n g  o f  s u b s t a n t i a l  e v i -  

d e n c e ,  t h e  m i s t a t e m e n t  o f  l a w  a s  t o  who h a d  t h e  b u r d e n  o f  p r o o f  

was c r i t i c a l .  The i n s t r u c t i o n  c l e a r l y  a f f e c t e d  t h e  outcome o f  

t h e  v e r d i c t .  

The l o g i c a l  e x t e n s i o n  o f  t h i s  C o u r t ' s  r e a s o n i n g  i n  Yohn 

i s  t h a t  t h e  t r i a l  c o u r t  c o m m i t t e d  f u n d a m e n t a l  e r r o r  i n  f a i l i n g  t o  

c o m p l e t e l y  a n d  a c c u r a t e l y  i n s t r u c t  t h e  j u r y  t h a t  t h e  S t a t e  had  

t h e  b u r d e n  t o  p r o v e  M r .  S m i t h ' s  s a n i t y  beyond  a r e a s o n a b l e  d o u b t  

o n c e  h e  came f o r w a r d  w i t h  e v i d e n c e .  The i s s u e  is t h e r e f o r e  p r o p -  

e r l y  u r g e d  o n  a p p e a l  d e s p i t e  t h e  c o m p l e t e  a b s e n c e  o f  any objec- 

t i o n .  H a r o l d  S m i t h ' s  s a n i t y  a t  t h e  t i m e  o f  t h e  o f f e n s e ,  h i s  o n l y  

d e f e n s e ,  was c l e a r l y  i n  d i s p u t e  a n d  c r i t i c a l .  Once t h e  presump- 

t i o n  o f  s a n i t y  h a s  b e e n  r e b u t t e d  as  i t  was h e r e ,  s a n i t y  becomes 

a n  e l e m e n t  o f  t h e  o t f e n s e .  T h i s  C o u r t  s t a t e d :  "The i n s t r u c t i o n  

o n  i n s a n i t y  i n  3 . 0 4 ( b )  s a y s  n o t h i n g  a b o u t  i n s a n i t y  b e i n g  a n  ele-  

m e n t  o f  t h e  o f f e n s e ,  which  i t  c l e a r l y  is";  " I n  sum t h e  l a w  o f  

F l o r i d a  ... p u t s  t h e  b u r d e n  o n  t h e  S t a t e  t o  p r o v e  s a n i t y  beyond  a 

r e a s o n a b l e  d o u b t  j u s t  l i k e  a n y  o t h e r  e l e m e n t  o f  t h e  o f f e n s e . "  

Yohn v.  S t a t e ,  s u p r a ,  a t  128 .  Where, as  h e r e ,  t h e  j u r y  was con- 

f u s e d  a n d  m i s l e d  by  t h e  c o u r t ' s  i n s t r u c t i o n ,  a n d  m i g h t  h a v e  

a c q u i t t e d  Happy S m i t h  b u t  f o r  f o l l o w i n g  t h e  e r r o n e o u s  i n s t r u c -  

t i o n ,  r e v e r s a l  is r e q u i r e d .  I t  would  u n d e r m i n e  c o n f i d e n c e  i n  t h e  

j u d i c i a l  s y s t e m  t o  l e t  s t a n d  t h e  c o n v i c t i o n  f rom s u c h  a n  i n h e r -  

e n t l y  u n f a i r  t r i a l  m e r e l y  b e c a u s e  o f  t h e  i n c o m p e t e n c e  o f  a n  

a t t o r n e y .  



A f a i l u r e  t o  d e f i n e  f o r  t h e  j u r y  a l l  o f  t h e  e l e m e n t s  o f  

t h e  o f f e n s e  a n d  a n  i n s t r u c t i o n  which  e r r o n e o u s l y  s h i f t s  t h e  

b u r d e n  o f  p r o o f  t o  t h e  d e f e n d a n t  c o m p r i s e s  s u c h  a  f u n d a m e n t a l  

m a t t e r  t h a t  r e v e r s a l  is r e q u i r e d  e v e n  i n  t h e  a b s e n c e  o f  a contem- 

p o r a n e o u s  o b j e c t i o n .  

CONCLUSION 

The f o r e g o i n g  a u t h o r i t i e s  d e m o n s t r a t e  b y  p r e c e d e n t  t h a t  

i n s t r u c t i r i y  t h e  j u r y  w i t h  t h e  d i s a p p r o v e d  tormer i n s t r u c t i o n  o n  

i n s a n i t y  c o c s t i t u t e s  f u n d a m e n t a l  error b e c a u s e  i t  m i s t a t e s  t h e  

law i n  F l o r i d a  by i m p e r m i s s i b l y  s h i f t i n g  t h e  b u r d e n  ot  p r o o f  f r o m  

t h e  p r o s e c u t i o n  t o  t h e  a c c u s e d ,  f a i l s  t o  i n s t r u c t  on  a  d i s p u t e d  

e s s e n t i a l  e l e m e n t  o f  t h e  o f f e n s e  a n d  o t h e r w i s e  m i s l e a d s  a n d  con-  

f u s e s  t h e  j u r o r s .  T h i s  C o u r t ' s  r e a s o n i n g  i n  Yohn v .  S t a t e ,  476 

So. 2d 1 2 3  ( 1 9 8 5 )  l e a d s  t o  t h e  i n e x o r a b l e  c o n c l u s i o n  t h a t  t h e  

c o n v i c t i o n  a n d  s e n t e n c e  o f  P e t i t i o n e r  Happy S m i t h  m u s t  b e  r e v e r s -  

e d  a n d  a new t r i a l  g r a n t e d  n o t w i t h s t a n d i n g  t h e  a b s e n c e  o f  a n  

o b j e c t i o n  t o  t h e  i n s t r u c t i o n .  

R e s p e c t f u l l y  s u b m i t t e d ,  

SHARON B. JACOBS, P.A. 
C o u n s e l  f o r  P e t i t i o n e r  
S u i t e  3 0 5  
C o c o n u t  Grove  Bank B u i l d i n g  
2701  S o u t h  B a y s h o r e  D r i v e  
Miami,  F l o r i d a  3 3 1 3 3  
( 3 0 5 )  858-0444 

I I 

S h a r o n  B. J a c o b u  Esq. 



I CERTIFICATE OF SERVICE 

I HEREBY C E R T I F Y  t h a t  a  t r u e  and correct copy  o f  t h e  
t-C I f o r e g o i n g  was m a i l e d  t h i s  / Z  day  o f  January ,  1 9 8 7 ,  to:  The 

I Off ice o f  t h e  A t t o r n e y  G e n e r a l ,  401  Northwest  Second Avenue,  

Miami, F l o r i d a  33128.  

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

&--.. &kwh. 
'haron 8. J a c o  s ,  Esq. 


