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GLOSSARY OF TERMS 

Access: The f a c i l i t i e s  o f  a  Local  Exchange Company (LEC) such as 

General Telephone Company o f  F l o r i d a  (GTFL) which a l l o w  Interexchange 

C a r r i e r s  ( IXC) t o  o r i  g i n a t e  and complete long-d is tance  c a l l  s. I n  

genera l ,  IXCs cannot p rov ide  access f a c i  1  i t i e s  f o r  i n t r a s t a t e  c a l l  s. 

Access Charges: Those charges p a i d  by IXCs t o  LECs f o r  t he  use o f  

1  oca l  f a c i  1  i t i e s  t o  o r i g i n a t e  and te rmina te  long-d is tance c a l l  s. These 

charges are necessary t o  compensate t he  l o c a l  exchange company f o r  the  

r o l e  i t s  l o c a l  network p l ays  i n  t he  t ransmiss ion  o f  a  long-d is tance  

c a l l  . 

Equal Access Exchange Area (EAEA): A geographic area e s t a b l i s h e d  by 

t h e  F l o r i d a  P u b l i c  Serv ice  Commission t o  p rov ide  t he  b e n e f i t s  of 

compe t i t i on  from a customer 's  pe rspec t i ve  i n  l i e u  o f  an in terexchange 

c a r r i e r ' s  v iewpo in t .  I n  an EAEA, t he  LEC must gather  a l l  t r a f f i c  

throughout  the  area t o  one p o i n t  so i t can be p icked  up by t he  va r i ous  

IXCs. Th is  promotes compe t i t i on  i n  areas ( r u r a l )  which a re  n o t  

ext remely  p r o f i t a b l e  f o r  IXCs. There a re  twenty-two (22) EAEAs i n  

F l o r i d a .  

Interexchange C a r r i e r  ( IXC) : A 1 ong-distance c a r r i e r  t h a t  p rov ides  

1 ong-distance se rv i ce  on i t s  own f a c i  1  i t i e s  where pe rm iss ib l e  o r  

through t he  r e s a l e  o f  another  c a r r i e r ' s  s e r v i c e  such as WATS o r  MTS. 

IXCs can r e s e l l  bo th  LEC se rv i ces  and o the r  competing I X C  se rv ices .  



Local Access and Transpor t  Area (LATA): A geographic area c rea ted  

a t  t h e  t ime o f  t h e  d i v e s t i t u r e  o f  t he  B e l l  system. Southern Be1 1 

and GTFL can o n l y  p rov ide  s e r v i c e  w i t h i n  LATAs. InterLATA t r a f f i c  i s  

n o t  al lowed. AT&T-C and o t h e r  IXCs can c a r r y  long-d is tance t r a f f i c  

between LATAs. The i ssue  as t o  whether t he re  i s  compet i t i on  w i t h i n  a  

LATA--which i s  pe rm i t t ed  i n  F l  o r i  da--was reserved t o  the  s ta tes .  

Local  Exchange C a r r i e r  (LEC): A company such as General Telephone 

Company o f  F l o r i d a  which p rov ides  l o c a l  c a l l i n g  and access serv ices .  

LECs a1 so p rov ide  EAEA and intraLATA long-d is tance  s e r v i c e  i n  

compe t i t i on  w i t h  va r i ous  IXCs. 

Resale/Resel ler:  A long-d is tance  company which purchases the  

se rv i ces  o f  another c a r r i e r  such as WATS a t  wholesale p r i c e s  and 

r e s e l l  s  t h a t  s e r v i c e  t o  i t s  customers a t  a  markup. A1 1 long-d is tance 

c a r r i e r s  compete i n  t h i s  fash ion  today on intraEAEA t r a f f i c .  

T o l l  Monopoly Area (TMA): The use o f  t he  word "monopoly" i n  t h i s  

term i s  a  misnomer per  Order No. 16343 as compe t i t i on  e x i s t s  w i t h i n  a  

TMA on a r e s a l e  bas is .  The TMA mere ly  prov ides t h a t  a1 1 long-d is tance  

c a l l s  w i t h i n  an EAEA must be hauled on LEC-provided t ransmiss ion  

f a c i l i t i e s .  The TMA des ignates t he  method by which compet i t i on  takes 

p lace  w i t h i n  an EAEA. 

Transmission F a c i l i t i e s :  Those f a c i l i t i e s  and swi tches owned and 

• c o n t r o l l e d  by a LEC o r  I X C  which c a r r y  a  long-d is tance  c a l l .  



Wide Area Telephone Serv ice  (WATS) : Long-distance serv ice  charged 

on a per  hour o f  use basis.  WATS i s  l ess  expensive than regu lar  long- 

d is tance serv ice  (MTS) f o r  a l a r g e  user. VATS conta ins  a subs tant ia l  

discount,  a l l ow ing  IXCs t o  r e s e l l  the serv ice  a t  a h igher  p r i c e  than 

WATS, b u t  a t  a lower p r i c e  than MTS long-dis tance service. 



I. I n t r o d u c t i o n  

General Telephone Company o f  F l  o r i  da ( h e r e i  n a f t e r  r e f e r r e d  t o  as 

"GTFL") submits t h i s  B r i e f  as an In te rvenor -Appe l lee  i n  response t o  t he  

J o i n t  I n i t i a l  B r i e f  f i l e d  by Appel lants ,  AT&T Communications o f  t he  

Southern States,  Inc.  (AT&T-C) , M C I  Telecommunications Corpora t ion  

(MCI) and M i c r o t e l ,  Inc .  ( M i c r o t e l )  .l Th is  case concerns whether t he  

F l o r i d a  Pub1 i c  Se rv i ce  Commission ("Commission") has t he  r e q u i s i t e  

s t a t u t o r y  a u t h o r i t y  under Sec t ions  364.335 and 364.337, F l  a. S ta t .  

( 19851 ,~  t o  c o n t r o l  t he  pace a t  which compe t i t i on  i s  in t roduced i n  

t h i s  s t a t e  and t he  ~iiethods u t i l i z e d  t o  f o s t e r  a  compe t i t i ve  environment 

which i s  .in harmony w i t h  p u b l i c  i n t e r e s t  concerns. Th is  Cour t  has 

a l r eady  r u l e d  i n  M i c r o t e l ,  Inc .  v. F l o r i d a  P u b l i c  Se rv i ce  Comm'n., 483 

So.2d 415, 418 (F la .  19861, t h a t  w h i l e  the  above s t a t u t e s  embody t he  

1  e g i s l a t i v e  dec i s i on  t h a t  t he re  w i l l  be compe t i t i on  i n  t he  long-  

d i s t ance  market i n  F l o r i d a ,  t h a t  t he  s t a t u t e s  do n o t  r e q u i r e  " i n s t a n t ,  

un l  i~iii t e d  compe t i t i on "  f o r  a1 1  long-d is tance  serv ices .  Indeed, t h i s  

Cour t  h e l d  t h a t  t he  t r a n s i t i o n  t o  f u l l  compe t i t i on  must be done i n  a  

mariner t o  s a t i s f y  t he  p u b l i c  i n t e r e s t .  

Th i s  appeal i s  taken f rom Order No. 16804 i ssued  on November 4, 

1986, wherein, t he  Cornmi ss i on  extended t he  p a r t i a l  access f a c i  1  i t i e s  

bypass r e s t r i c t i o n  f o r  an a d d i t i o n a l  i n t e r i m  pe r i od  o f  t ime, u n t i l  t he  

Commission in iple~i ients app rop r i a te  r a t e  s t r u c t u r e s  which w i l l  a l l e v i a t e  

The enwilerated p a r t i e s  w i l l  be c o l l e c t i v e l y  r e f e r r e d  t o  
h e r e i n  as "IXCs" o r  "Appe l lan ts " .  

Any f u r t h e r  re fe rences  a re  t o  F la .  S t a t .  (1985) un less 
o therw ise  i nd i ca ted .  



the  cause o f  uneconomic bypass. ( ~ . 5 )  .3 The p a r t i a l  r e s t r i c t i o n  

a l l o w s  the  IXCs t o  c o n s t r u c t  access f a c i l i t i e s  i f  they can prove t o  the  

Commission t h a t  t he  l o c a l  exchange c a r r i e r  (LEC) cannot o f f e r  such 

f a c i l i t i e s  a t  a  compe t i t i ve  p r i c e  and i n  a  t i m e l y  manner. Therefore,  

t h e  bypass r e s t r i c t i o n  i s  f a r  f rom abso lu te  - i t  on l y  r e s t r i c t s  

Appel l  an ts  f rom t a k i n g  advantage o f  a  temporary p r i c i n g  anomaly f o r  the  

b e n e f i t  o f  a l l  o f  soc ie ty .  

GTFL w i l l  p resen t  argument he re in  t h a t  w i l l  r e l a t e  t o  two funda- 

mental po in t s .  F i r s t ,  GTFL w i l l  demonstrate t h a t  the  bypass r e s t r i c -  

t i o n  has been i n  e f f e c t  s ince  1983 and no I X C  has ever taken an appeal 

r ega rd ing  t h i s  i t e m  even though t he  o p p o r t u n i t y  t o  do so has been 

ava i  1  ab le  on numerous occasions. Therefore,  GTFL submi t s  t h a t  the IXCs 

have waived any a p p e l l a t e  remedies concern ing the  a u t h o r i t y  o f  the  

Commission t o  implement t he  bypass r e s t r i c t i o n  because t h a t  i t e m  was 

n o t  the  purpose o f  t h i s  proceeding. The implementat ion i ssue  was t r i e d  

and reso l ved  i n  f i n a l  o rders  which are now n o t  sub jec t  t o  appeal some 

t h r e e  years  a f t e r  the  f a c t .  The on l y  proper  i s sue  be fo re  the  Cour t  a t  

t h i s  t ime i s  whether t he  ex tens ion  o f  the  r e s t r i c t i o n  i s  based on 

competent and s u b s t a n t i a l  evidence. Second, GTFL w i l l  demonstrate t h a t  

t h e  Commission possesses the r e q u i s i t e  s t a t u t o r y  a u t h o r i t y  t o  implement 

t h e  i n t e r i m  access f a c i  1  i ty bypass r e s t r i c t i o n  under Sec t ions  364.14, 

364.335 and 364.337. Accord ing ly ,  Order No. 16804 should be a f f i r m e d  

i n  a l l  respects .  

3  "R.  " r e f e r s  t o  pages o f  the record.  "Tr. I' r e f e r s  t o  
pages o f  th-aring t r a n s c r i p t .  "A. " r e f e r s  t o  p a g e s f  Appe l l ee ' s  
Appendix submi t ted herewi th  pursuant  the  p rov i s i ons  o f  F l a .  R. App. 
P. 9.220. Sa id  appendix con ta ins  r e l e v a n t  p o r t i o n s  o f  the  reco rd  f o r  
t h e  C o u r t ' s  convenience. 



11. Statement o f  t he  Case and Facts 

GTFL has reviewed the "Statement o f  the Case and Facts"  sec t ion  as 

contained i n  the J o i n t  B r i e f  and b a s i c a l l y ,  has no ob jec t i on  t o  the 

s p e c i f i c  f a c t s  t h a t  were mentioned by Appel 1 ants. However, GTFL f e e l  s  

compel l e d  t o  p o i n t  out  t o  the Court  one extremely important  element o f  

the  bypass r e s t r i c t i o n  which i s  n o t  dwel led upon by the IXCs i n  t h e i r  

presentat ion.  A t  page 2 o f  the J o i n t  B r i e f ,  the IXCs s t a t e  as 

fo l l ows :  

The PSC contends t h a t  the a l t e r n a t e  access r e s t r i c -  
t i o n ,  which i s  commonly c a l l e d  " the bypass r e s t r i c -  
t i o n "  and has the e f f e c t  o f  r e q u i r i n g  the IXCs t o  
purchase a l l  o f  t h e i r  access requirements from the 
LECs, i s  necessary i n  order  t o  mainta in un iversa l  
serv ice  and t o  p r o t e c t  the LECs' revenues. A t  the 
same time, th is 'bypass  r e s t r i c t i o n  does n o t  apply 
t o  customers/end users who may ~ r o v i d e  t h e i r  own 
access f a c i  1  i t i e s  which bypa& the LEC access 
f a c i  1  i t i e s .  (Emphasis added) 

D i f f e r e n t  versions o f  the foregoing quote are peppered throughout 

Appel l  a n t ' s  J o i n t  B r i e f .  A reading o f  the above quote from Appel l a n t ' s  

J o i n t  B r i e f  would lead t o  the conclusion t h a t  the IXCs have t o  purchase 

a l l  access requirements from the LECs. The problem presented i s  t h a t  

the  above quote i s  no t  a c o r r e c t  statement o f  the bypass r e s t r i c t i o n  

f o r  two reasons. 

F i r s t ,  the bypass r e s t r i c t i o n  does no t  p r o h i b i t  the IXCs from 

i n s t a l  1  i n g  bypass access f a c i l i t i e s  i n  a1 1 instances. The order under 

review which extends the r e s t r i c t i o n  and every order before it, al lows 

the IXCs t o  i n s t a l l  such f a c i l i t i e s  i f  the IXCs can prove the f o l l o w i n g  

two items: 1) That the LEC cannot o f f e r  the access f a c i l i t i e s  a t  a 

compet i t i ve  p r i c e  and 2) t h a t  the LEC cannot prov ide the access 



f a c i l i t i e s  i n  a t ime ly  manner. (A.3 and 6 ) .  I f  the IXCs can make the 

fo rego ing  showing, they are  f r e e  t o  i n s t a l  1 f a c i  1 i t i e s .  

Second, the  fo rego ing  except ion t o  the  bypass r e s t r i c t i o n  makes 

the  IXC's a l l e g a t i o n ,  t h a t  they are being t r e a t e d  d i f f e r e n t l y  f rom 

p r i v a t e  customers, n o t  e n t i r e l y  t r ue .  The basis  f o r  a1 low ing  IXCs t o  

b u i l d  access f a c i l i t i e s  under c e r t a i n  circumstances has t o  do w i t h  the  

d i f f e r e n c e  between economic and uneconomic bypass. Uneconomic bypass 

i s  t h a t  s i t u a t i o n  where a user pu ts  i n  i t s  own access f a c i l i t i e s  even 

though i t s  c o s t  o f  i n s t a l l a t i o n  w i l l  be more than the u t i l i t y ' s  cost .  

Th is  type o f  bypass i s  uneconomic because wh i l e  the  LECs c o s t  t o  

cons t ruc t  the  p l a n t  i s  l e s s  than the  customers, the  customer w i l l  

bypass because the  LEC's r a t e  f o r  the use o f  i t s  f a c i l i t i e s  i s  n o t  

r e f l e c t i v e  o f  i t s  t r u e  costs .  E x i s t i n g  access r a t e s  are o v e r i n f l a t e d  

w i t h  subsid ies imposed t o  h o l d  down the  l e v e l  o f  l o c a l  ra tes .  Economic 

bypass i s  the  s i t u a t i o n  where the  user can p u t  i n  the  p l a n t  i n  a more 

e f f i c i e n t  mannera4 

Under the bypass r e s t r i c t i o n ,  the IXCs are on ly  p r o h i b i t e d  from 

engaging i n  uneconomic bypass. The record  and the J o i n t  B r i e f  revea ls  

the  major concern i s  the  subs id ies  which are inc luded i n  access charge 

r a t e s  t o  keep down the l e v e l  o f  l o c a l  ra tes .  I n  i t s  s imp les t  form, the  

IXCs argue the access r a t e s  are too high. I n  t h i s  regard, the  Cour t  

should note t h a t  the  IXCs are b a s i c a l l y  i n  the  same p o s i t i o n  as the 

unregulated end user. The IXCs are f r e e  t o  make a dec is ion  whether i t  

i s  economic t o  bypass the LEC's access f a c i l i t i e s .  

A t h i r d  type  o f  bypass i s  where the  customer bypasses 
regard less o f  c o s t  f o r  the  sake o f  ownership and c o n t r o l .  The IXCs 
cannot do t h i s  unless i t  i s  a1 so economic. 



I f  i t  i s  economic t o  do so, the  Commission w i l l  a l l o w  such f a c i l i t i e s  

t o  be cons t ruc ted  and owned by the  IXCs. Therefore,  the  IXCs can 

bypass on t he  same terms as r e g u l a r  users as shown by the f o l l o w i n g  

quote from Order No. 16804: 

It i s  impor tan t  t o  note t h a t  we do n o t  des i r e  t o  
p r o h i  b i t  a l l  bypass. Bypass should on l y  be 
r e s t r i c t e d  i n  an e f f o r t  t o  prevent  uneconomic 
bypass t h a t  by d e f i n i t i o n  i s  de t r imenta l  t o  the  
general  body o f  ra tepayers.  IXCs should be ab le  
t o  p rov ide  access f a c i l  i t i e s  bypass; however, 
what we r e q u i r e  i s  t h a t  i t be demonstrated t h a t  
i t  i s  economic bypass. (A.6). 



111. Summary o f  Argument 

S ince the  F l o r i d a  L e g i s l a t u r e  made t he  dec i s i on  t o  s t a r t  t he  

process o f  imp1 ementi ng compe t i t i on  i n  the  long-d is tance market by 

mod i f y i ng  Sect ions 364.335(4) and 364.337, t he  Commission has been 

g r a p p l i n g  w i t h  i n s t i t u t i n g  t he  proper  t o o l s  and techniques pursuant  t o  

i t s  s t a t u t o r y  a u t h o r i z a t i o n  t o  make compet i t i on  work f o r  the  b e n e f i t  o f  

t h e  p u b l i c  - n o t  t he  compet i tors .  Many o f  t he  dec is ions  and 

anachronisms f rom the  precompeti ti ve environment have t o  be mod i f i ed  

f o r  t he  compe t i t i ve  e ra  i n  o rde r  t o  avo id  h u r t i n g  those i n d i v i d u a l  s  - 
t h e  p u b l i c  - f o r  whom compe t i t i on  was created.  

I n  t h i s  case, t he  s u b j e c t  i s  t he  p a r t i a l  access bypass f a c i l i t y  

r e s t r i c t i o n .  Dur ing  t he  precompeti t i v e  days, t he  federa l  and s t a t e  

r e g u l a t o r s  loaded l o c a l  exchange c a r r i e r  long-d is tance  r a t e s  w i t h  

cos t s  f rom l o c a l  se rv i ce  i n  o rde r  t o  keep down l o c a l  r a tes .  With t he  

advent o f  compet i t i on ,  these subs id ies  c rea ted  a p r i c e  anomaly which 

c o u l d  be taken advantage o f  i f  the  IXCs p u t  i n  t h e i r  own access 

f a c i l  i t i e s .  The end r e s u l t  would be s u b s t a n t i a l l y  increased l o c a l  

s e r v i c e  ra tes .  

I n  o rder  t o  avo id  t h i s  s i t u a t i o n  u n t i l  the  compe t i t i ve  p l a y i n g  

f i e l d  was l eve led ,  the  Commission ordered t he  IXCs t o  use LEC access 

f a c i l i t i e s  un less they c o u l d  show they cou ld  do i t  cheaper and i n  a  

more t i m e l y  manner. I n  i t s  s imp les t  terms, the  Commission d i d  n o t  want 

t h e  IXCs t o  i n s t a l l  f a c i l i t i e s  which were n o t  economica l ly  j u s t i f i e d  t o  

t he  de t r iment  o f  soc ie ty .  The r e s t r i c t i o n  i s  i n t e r i m  i n  na tu re  u n t i l  

t h e  subs id ies  are recons idered and access serv ices  are p r o p e r l y  p r i c e d  

by the  Cormiiission. 



The IXCs take  excep t ion  t o  t he  Commission's use o f  the  bypass 

r e s t r i c t i o n  t o  b r i n g  about  compe t i t i on  i n  a  manner which i s  most 

f avo rab le  t o  the  pub l i c .  GTFL w i l l  p resen t  two bas ic  arguments h e r e i n  

t o  suppor t  t he  Commission ' s  p o s i t i o n .  F i r s t ,  GTFL wi 11 demonstrate 

t h a t  the  bypass r e s t r i c t i o n  has been i n  e f f e c t  s ince 1983 and has never 

been appealed even though f i n a l  o rders  have been issued. GTFL submits 

t h e  IXCs have waived any r i g h t  t o  r a i s e  the  a u t h o r i t y  o f  the Cormiiission 

t o  implement t he  r e s t r i c t i o n  by t h e i r  p r i o r  i n a c t i o n .  Second, GTFL 

w i l l  show t h a t  the  Commission's bypass r e s t r i c t i o n  i s  au tho r i zed  by 

s t a t u t e  and the  d e c i s i o n  i s  supported by competent and s u b s t a n t i a l  

evidence. 



I V .  Argument 

A. The Appellants have f a i l e d  t o  preserve 
any po in t  o f  e r ro r  for j u d i c i a l  review 
regarding the  Comiss i  on's author i ty  t o  
imp1 ement the  p a r t i a l  bypass r e s t r i c t i o n .  

1. Introduct ion 

The Court  should note t h a t  the  bypass r e s t r i c t i o n  was created i n  

1983 through several  d i f f e r e n t  orders - none o f  which were ever 

appealed by the  IXCs who were p a r t i e s  t o  each docket. I n  the  case 

under review, the  l ega l  a u t h o r i t y  t o  implement a bypass r e s t r i c t i o n  was 

n o t  the purpose o f  the hearing. The so le  purpose o f  the hear ing which 

l e d  t o  the  en t r y  o f  Order No. 16804 i n  November, 1986, was whether the  

bypass r e s t r i c t i o n  should be extended f o r  an a d d i t i o n a l  pe r i od  o f  t ime 

t o  complete t he  t r a n s i t i o n  t o  f u l l  compet i t ion.  No I X C  ra i sed .  the 

l e g a l i t y  o f  t he  r e s t r i c t i o n  u n t i l  t he  post-hear ing phase o f  t he  

proceeding and then i t  was pursued only  by AT&T-C. AT&T-C never saw 

f i t  t o  r a i s e  t h i s  i ssue i n  the prehear ing order  which es tab l i shes  the 

i ssues t o  be 1 i ti gated i n  Commission proceedings. (A.9). AT&T-C ' s 

bas ic  p o s i t i o n  i n  t h i s  proceeding revea ls  no issue regard ing  the  

a u t h o r i t y  of the Commission t o  implement the r e s t r i c t i o n .  (A.13). The 

on l y  i ssue i n  the  case concerned whether the  r e s t r i c t i o n  should be 

removed. (A.14). AT&T-C's answer t o  the issue d i d  no t  r a i s e  a l ega l  

quest ion. (A. 15) .  Fur ther ,  the prehear ing order  r e f l e c t s  t h a t  AT&T-C 

t r i e d  t o  i n t e r j e c t  a d d i t i o n a l  issues i n t o  t h i s  proceeding. (A.17). 

None o f  the a d d i t i o n a l  issues concerned the  l ega l  a u t h o r i t y  o f  the 



Commission t o  use the  r e s t r i c t i o n .  GTFL submits the l e g a l i t y  o f  the 

r e s t r i c t i o n  i s  n o t  p r o p e r l y  be fo re  the  Cour t .  

2. Regul a t o r y  Background 

P r i o r  t o  the 1982 amendment t o  Sec t ion  364.335(4), the p r o v i s i o n  

o f  long-d is tance  i n t r a s t a t e  t r a f f i c  was a  j o i n t  e f f o r t  o f  the  LECs. 

A f t e r  the  s t a t u t o r y  amendment, i n t r a s t a t e  long-d is tance  t r a f f i c  was 

open t o  a l l  companies who c o u l d  pass the  Commission c e r t i f i c a t i o n  

requi rements which a re  s e t  f o r t h  i n  Sec t ions  364.335 and 364.337. 

Sec t ion  364.337 s p e c i f i c a l l y  g i ves  the  Commission a u t h o r i t y  t o  

p r e s c r i b e  d i f f e r e n t  requi rements f o r  a  c e r t i f i c a t e  t h a t  au tho r i zes  one 

telephone company t o  compete w i t h  another te lephone company, i f  such 

a c t i o n  i s  deemed t o  be i n  the  pub1 i c  i n t e r e s t .  I n  M i c r o t e l ,  I nc .  v. 

F l o r i d a  P u b l i c  Se rv i ce  Comtn'n., 464 So.2d 1189, 1191 (F la .  1 9 8 5 ) ~ ~  

t h i s  Cour t  h e l d  t h a t  Sec t ions  364.335 and 364.337, taken together ,  

p rov ide  f o r  a  two-step c e r t i f i c a t i o n  process. The f i r s t  s tep which i s  

governed by Sec t ion  364.335 p e r t a i n s  t o  whether the  Commission shoul d  

i s sue  the  c e r t i f i c a t e  a t  a1 1. The second s tep  concerns the  spec ia l  

requi rements which w i l l  be imposed on t he  I X C  pursuant  t o  Sec t ion  

364.337. 

I n  e x e r c i s i n g  t he  fo rego ing  s t a t u t o r y  a u t h o r i t y ,  the Commission 

r e s t r i c t e d  I X C  c e r t i f i c a t e s  as they pe r ta i ned  t o  the p r o v i s i o n  o f  

access f a c i  1  i t i e s .  AT&T-C' s c e r t i f i c a t e  i s  a  pr ime example, s ince  

AT&T-C i s  t he  l a r g e s t  interEAEA long-d is tance  c a r r i e r  i n  the  s ta te .  

Order No. 12788 i ssued  on December 16, 1983, which granted AT&T-C 

i n t r a s t a t e  a u t h o r i t y ,  s t a t e s  i n  p e r t i n e n t  p a r t  as f o l l  ows: 

H e r e i n a f t e r  r e f e r r e d  t o  as M i c r o t e l  I. 
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111. Bypass 

The changing envi ronment o f  the t e l  ecommuni - 
ca t i ons  i n d u s t r y  has r a i s e d  concerns about the 
interexchange company bypassing the l o c a l  exchange 
company t o  p rov ide  interexchange serv ice.  We know 
bypass i s  a concern; we do no t  know the poss ib le  
ex ten t  o f  bypass o r  the  cos t  o f  bypass. Since 
there  are so many unknowns, we f i n d  i t appropr ia te 
t o  p r o h i b i t  AT&T from accessing end users (sub- 
s c r i b e r s )  f o r  i n t r a s t a t e  serv ice  o ther  than by 
in te rconnec t ion  w i t h  the  1 ocal exchange company' s  
d i s t r i b u t i o n  f a c i  1  i t i e s ,  unless expressly author ized 
by t h e  Commission. AT&T must advise the  Commission 
when i n  a p a r t i c u l a r  market i t  appears more 
economical t o  cons t ruc t  bypass f a c i  1  i t i e s  than t o  
in te rconnec t  w i t h  the f a c i l i t i e s  o f  the l o c a l  
exchange company. The Commission w i  11 then analyze 
the  bypass proposal f o r  acceptance o r  r e j e c t i o n .  
(Emphasis added) (A.21). 

AT&T-C never appealed the above order  which speci f i c a l  l y  r e s t r i c t e d  i t s  

a b i l i t y  t o  engage i n  access f a c i l i t i e s  bypass. That order  i s  f i n a l  and 

i s  no t  sub jec t  t o  c o l l a t e r a l  a t t ack  i n  t h i s  proceeding.6 Fur ther ,  

t h i s  Court  cannot amend AT&T-C's c e r t i f i c a t e  i n  t h i s  proceeding. Any 

appe l l a te  remedies concerning the c e r t i f i c a t e  have been waived. 

Dur ing the  same pe r i od  o f  time, the  Commission issued i t s  landmark 

dec is ion  i n  Order No. 12765 on December 9, 1983. (A.25). Order No. 

12765 conta ined the  Cormiiission' s  master p lan  f o r  phasing i n  compet i t ion  

over  a pe r i od  o f  t ime so compet i t ion  would r e s u l t  i n  b e n e f i t s  t o  the 

The exact  same f a c i l i t i e s  access r e s t r i c t i o n  was p laced i n  
each Appel lants  c e r t i f i c a t e  issued by t h i s  Commission except f o r  M C I .  
See: Re: A p p l i c a t i o n  o f  M i c r o t e l ,  Inc., 82 F.P.S.C. 8:201, 211 
W 8 2 ) ; R e :  P e t i t i o n  o f  M C I  Telecommunications Corporat ion, 83 
F.P.S.C. E 4 1 5 ,  420 (1983); Re: A p p l i c a t i o n  o f  AT&T Communications o f  
t he  Southern States, Inc.,83 F.P.S.C. 1 ; Re: 
Appl i c a t i  on o f  Sate1 1 i t e  Business Systems, ''8.4"?. P .: .;. ( ig8236: , 255 

84); Re: A p p l i c a t i o n  o f  GTE S p r i n t  Communications Corp., 84 
F.P.S.C. T 2 7 0 ,  211 (1984); and Re: App l i ca t i on  o f  Un i ted  Sta tes  
Transmission Systems, 84 F.P.S.C. 2 3 6 4 ,  167 (1984). 



u s i  ng and consumi ng te lephone customer. The Commission made t h e  

f o l l o w i n g  f i n d i n g s  rega rd i ng  t he  bypass r e s t r i c t i o n :  

The a p p r o p r i a t e  r a t e  s t r u c t ~ ~ r e  t o  coun te r  the  
t h r e a t  o f  uneconomic bypass w i l l  be developed 
acco rd i ng  t o  t h e  p l an  descr ibed  above. We a re  
i n s t i t u t i n g  ex tens i ve  r e p o r t i n g  procedures t o  
develop data needed f o r  t h i s  purpose. I n  a d d i t i o n ,  
bypass techno log ies  and t he  economics o f  bypass a re  
s u b j e c t  t o  f u r t h e r  study. I n  l i g h t  o f  t he  ongoing 
e f f o r t s  by t h i s  Commission t o  implement t h i s  plan, 
we f i n d  t h a t  IXCs s h a l l  n o t  be pe rm i t t ed  t o  con- 
s t r u c t  f a c i l i t i e s  t o  bypass t he  LECs un less i t can 
be demonstrated t h a t  the  LEC cannot  o f f e r  t he  f a c i l -  
i t i e s  a t  a c o m p e t i t i v e  p r i c e  and i n  a t i m e l y  manner. 
(A.44). 

None o f  t he  IXCs appealed Order No. 12765. That  o rde r  i s  now f i n a l  and 

n o t  t he  proper  s u b j e c t  o f  t h i s  appeal. 

The n e x t  Commission d e c i s i o n  on t h i s  t o p i c  was Order No. 13750 

i s sued  on October 5, 1984, and which addressed t o l l  t r ansm iss i on  

monopoly areas and t h e  bypass r e s t r i c t i o n .  The IXCs appealed t h e  

Commission's es tab l  ishment o f  t h e  to1  1 t ransmiss ion  monopoly t o  t h i s  

Court ,  b u t  t h e  access bypass r e s t r i c t i o n  was never an a c t i v e  b r i e f e d  

i ssue .  The Cour t  a f f i r m e d  t he  Commission's use o f  t h e  t r ansm iss i on  

monopoly i n  M i c r o t e l  , Inc .  v. F l o r i d a  Pub1 i c  Se rv i ce  Comm'n., 483 So. 2d 

415 (F l a .  1 9 8 6 ) . ~  

The f o rego ing  chronology o f  Commission cases leads  t o  t h e  o rde r  

which i s  the  s u b j e c t  o f  t h i s  appeal. The purpose o f  t he  hea r i ng  which 

l e d  t o  t h e  e n t r y  o f  t he  o rde r  under rev iew was whether t h e  bypass 

He re ina f t e r  r e f e r r e d  t o  as M i c r o t e l  I I. 



r e s t r i c t i o n  should be extended o r  e l i m i n a t e d  due t o  c u r r e n t  cond i t i ons .  

The Commission found as f o l l ows :  

Upon cons idera t ion ,  we f i n d  i t app rop r i a te  t o  
r e t a i n  t he  bypass r e s t r i c t i o n  u n t i l  we implement an 
app rop r i a te  r a t e  s t r u c t u r e  f o r  t he  recovery o f  NTS 
cos t s  f rom IXCs and end-users. Therefore,  IXCs 
s h a l l  n o t  be pe rm i t t ed  t o  c o n s t r u c t  access f a c i l i t i e s  
t o  bypass t h e  LECs un less  i t  can be demonstrated 
t h a t  t he  LECs cannot o f f e r  the  access f a c i l i t i e s  a t  
a  compe t i t i ve  p r i c e  and i n  a  t i m e l y  manner. 

From the  o u t s e t  o f  t h i s  docket we have recognized 
t h a t  proper  p r i c i n g  i s  the  c o r r e c t  t o o l  f o r  combating 
uneconomic bypass. The l a c k  o f  proper  p r i c i n g  a f f e c t s  
t he  ab i  1  i t y  o f  t h e  LECs t o  o f f e r  f a c i l i t i e s  a t  compet- 
i t i v e  p r i ces .  However, as we have con t inuous ly  s ta ted,  
an e f f e c t i v e  access charge p lan  w i t h  t he  proper  p r i c i n g  
and s t r u c t u r e  r e q u i r e s  a  s u b s t a n t i a l  amount o f  t ime t o  
design, implement and r e f i n e .  It was because o f  t h i s  
t ime - l ag  t h a t  we imposed t he  bypass r e s t r i c t i o n .  (A.5). 

The ques t ion  o f  whether t he  Commission had a u t h o r i t y  t o  implement 

t h e  r e s t r i c t i o n  was never r a i s e d  u n t i l  the  pos t  hear ing  phase o f  the  

case when AT&T-C i n t e r j e c t e d  t h e  issue.  (Tr.259). It i s  GTFL's 

p o s i t i o n  t h a t  t h e  a u t h o r i t y  o f  t he  Commission t o  u t i l i z e  t he  bypass 

r e s t r i c t i o n  was l i t i g a t e d  over t h ree  years  ago and was never con tes ted  

on appeal. Indeed, t he  IXCs appealed Order No. 13750 which i nc l uded  

t h e  bypass r e s t r i c t i o n  t o  t h i s  Court ,  b u t  never r a i s e d  such i t e m  as 

be ing  un lawfu l  t o  t he  Cour t .  

Each o f  the  o rders  mentioned above c o n s t i t u t e d  f i n a l  agency a c t i o n  

and adv ised t he  p a r t i e s  as t o  t h e i r  r i g h t s  t o  j u d i c i a l  rev iew as 

r e q u i r e d  by Sec t ion  120.59 o f  t he  Admi n i  s t r a t i  ve Procedure Act .  There 

was no appeal w i t h i n  t he  t ime a l lowed by law. Therefore,  t h i s  Cour t  

has no j u r i s d i c t i o n  over the  ac tua l  o rders  which c rea ted  and 



implemented the  p a r t i a l  bypass r e s t r i c t i o n .  Car ro l  lwood Sta te  Bank v. 

Lewis, 362 So.2d 110, 113 (F la .  1 s t  DCA 1978), Bank o f  P o r t  S t .  Joe v. 

Dept. o f  Banking and Finance, 362 So.2d 96, 98 (F la.  1 s t  DCA 1978) and 

Sta te  ex re1  . F l o r i d a  D e ~ t .  o f  Natura l  Resources v. D i s t r i c t  Cour t  o f  

Appeal, Second D i s t r i c t ,  355 So.2d 772, 773 (F la.  1978). AT&T-C's 

at tempt  t o  i n t e r j e c t  t h i s  i ssue i n t o  t h i s  case cannot cure pas t  missed 

o p p o r t u n i t i e s  t o  appeal t h i s  i ssue when the r e s t r i c t i o n  was f i r s t  

implemented. Appel 1  a n t ' s  J o i n t  B r i e f  shoul d  be disregarded w i t h  the 

except ion o f  whether there  was competent and subs tan t i a l  evidence t o  

support  an extension o f  the r e s t r i c t i o n .  

B. The Conmission's Extension o f  the P a r t i a l  Access 
Bypass R e s t r i c t i o n  Does Not Const i tu te  an Un jus- 
t i f i e d  Attempt t o  P r o t e c t  t h e  Publ ic  I n t e r e s t .  

The Appel lants  i n  t h i s  proceeding make the  argument t h a t  the  

Commission ' s  extension o f  the bypass r e s t r i c t i o n  cannot be j u s t i f i e d  by 

"some r o v i n g  commi ss ion  t o  p r o t e c t  the  pub1 i c  i n t e r e s t  . l 1 8  GTFL 

submits t h a t  such an argument ignores the expl i c i  t s t a t u t o r y  a u t h o r i t y  

o f  the  Commission and t h i s  Cour t ' s  prev ious decis ions concerning 

Sect ions 364.335(4) and 364.337. 

I n  M ic ro te l  I, t h i s  Court  was presented w i t h  i t s  f i r s t  oppo r tun i t y  

t o  construe the  1982 s t a t u t o r y  amendments which permi t  long-d is tance 

compet i t ion  i n  F l o r i d a .  This  Court  concluded t h a t  ". . .the l e g i s l a t u r e  

had made the  fundamental and pr imary p o l i c y  dec is ion  t h a t  there  be 

J o i n t  B r i e f ,  page 13. 



compe t i t i on  i n  long-d is tance  telephone serv ice . "  464 So.2d a t  1191. 

The mai n  i s sue  i n  I 'Yicrotel  I concerned whether an I X C  ( n o t  a  LEC) c o u l d  

keep o t h e r  IXCs ou t  o f  t he  f i e l d .  I n  answering t he  fo rego ing  ques t ion  

i n a negat i ve  manner, t h e  Cour t  reached c e r t a i n  conc lus ions regard ing  

Sect ions 364.335 and 364.337. F i r s t ,  the  Cour t  noted t h a t  t he  Commis- 

s i o n  must be guided by the  p u b l i c  i n t e r e s t  i n  g r a n t i n g  c e r t i f i c a t e s  and 

any r e s t r i c t i v e  c o n d i t i o n s  assoc ia ted  therewi th .  Second, t he  Cour t  

decl  a red  t h a t :  

The c l e a r  l e g i s l a t i v e  i n t e n t  t o  f o s t e r  compet i t i on  
a1 so i 11 umi nates t he  pub1 i c  i n t e r e s t  s tandard o f  
s e c t i o n  364.335(4). We are  o f  the  op in i on  t h a t  
adequate standards and gu i  de l  i nes a r e  p rov ided  i n 
t h i s  s t a t u t e  i n  l i g h t  o f  the  l e g i s l a t i v e  o b j e c t i v e  
t o  b r i n g  compe t i t i on  i n t o  t h i s  business area which 
had n o t  he re to fo re  e x i  s ted.  (Emphasi s  added) 
464 So.2d a t  1191. 

Webster 's New Col l e g i a t e  D i c t i o n a r y  de f ines  the word " f o s t e r "  as: 

" t o  promote t he  growth o r  development o f :  encourage. "9 ~ h u s ,  i n  

M i c r o t e l  I, the  Cour t  no ted  t h a t  the  s t a t u s  o f  compe t i t i on  was one 

which would grow and develop over the  years.  Compet i t ion i n  a l l  f a c e t s  

o f  the  long-d is tance  market was n o t  an event  t h a t  would take  p lace  

ove rn igh t .  

M i c r o t e l  11, which concerned the  IXCs' f i r s t  appeal o f  the i n t e r i m  

to1  1 t ransmiss ion  monopoly, f o l  1  owed the  foundat ion  l a i d  by t he  Cour t  

i n  M i c r o t e l  I. The Cour t  s p e c i f i c a l l y  he ld  t h a t  c e r t i f i c a t e s  should 

n o t  be i ssued  i n  a  manner c o n t r a r y  t o  the  p u b l i c  i n t e r e s t  and t h a t  t he  

webs te ras  New C o l l e g i a t e  D i c t i o n a r y  (1981).  



s t a t u t o r y  amendments do n o t  r e q u i r e  " ' ins tant ,  unl  i m i  t e d  compet i t i on .  " 

483 So.2d a t  418. 

Based on t he  fo rego ing  two cases, GTFL i s  a t  a  l o s s  t o  understand 

how the  IXCs can a1 l e g e  t h a t  the  Commission does n o t  have s p e c i f i c  

s t a t u t o r y  a u t h o r i t y  t o  implement the r e s t r i c t i o n .  The Commission i s  

merely s e t t i n g  t he  stage so t h a t  f a i r  compet i t i on  can be had i n  t he  

l o n g  run  f o r  t he  b e n e f i t  o f  t he  I X C ,  LEC and ratepayer  a l i k e .  The LECs 

proved and t he  Commission found t h a t  the  t r a n s i t i o n  was n o t  over and 

t h a t  f u r t h e r  s teps needed t o  be taken be fo re  t he  r e s t r i c t i o n  was 

1 i f t e d .  

'The i n s t a n t  s i t u a t i o n  i s  a  f a r  c r y  f rom the  f a c t s  con ta ined  i n  

S t a t e  Department o f  T ranspo r ta t i on  v. Mayo, 354 So.2d 359 (F la .  1978), • which Appe l lan ts  r e l y  on f o r  a u t h o r i t y  t h a t  the  Commission cannot 

p r o t e c t  the  publ  i c  i n t e r e s t .  I n  Mayo, t h e  Commission implemented 

minimum r a t e s  f o r  c e r t a i n  t r u c k e r s  based on % s t a t u t e s  concern ing i t s  

s a f e t y  a u t h o r i t y  . 'The Commi s s i  on f e l  t m i  n i  mum r a t e s  woul d  inc rease  

compliance w i t h  necessary v e h i c l e  maintenance procedures. The Cour t  

reversed t he  Commission on the grounds t h a t  the  publ i c  i n t e r e s t  cou ld  

n o t  be a j u s t i f i c a t i o n  f o r  us i ng  ratemaking as a means t o  en fo rce  

safety ,  when the  s t a t u t e  s p e c i f i c a l l y  exempted the  c a r r i e r  from the  

Conmission's r a t e - f i x i n g  powers. I n  t h i s  case, the  Commission has a 

s t a t u t e  which uses the  term p u b l i c  i n t e r e s t  and two Supreme Cour t  

dec i s i ons  which recognize t he  Comni ss ion  ' s  a u t h o r i t y  t o  phase-i n  

compe t i t i on  t o  ensure t he  maximum b e n e f i t s  f rom compet i t i on .  



Due t o  the s p e c i f i c  s t a t u t o r y  a u t h o r i t y  contained i n  Sect ions 

364.335 and 364.337, the Appe l l an t ' s  re1 iance on F l o r i d a  Power & L i g h t  

Co. v. F l o r i d a  Pub l i c  Serv ice Comm'n., 471 So.2d 526, 8 F.L.W. 116 

(F la .  1983) i s  a l s o  misplaced.1o F i r s t ,  there i s  s t a t u t o r y  

a u t h o r i t y  i n  the i n s t a n t  appeal where a u t h o r i t y  was l a c k i n g  i n  the  

F l o r i d a  Power case. Therefore, such c i t a t i o n  i s  no t  on po in t .  Second, 

Appel lants  use the F l o r i d a  Power case i n  an attempt t o  make some s o r t  

o f  c o r r e l a t i o n  regard ing the  r o l e  o f  federa l  -deci  sion-maki ng upon the 

two cases. GTFL submits t h a t  such a comparison i s  no th ing  more than an 

at tempt  t o  c loud the issue before the Court. The key issue here i s  

t h a t  s t a t u t o r y  a u t h o r i t y  e x i s t s  t o  support  the bypass r e s t r i c t i o n  wh i l e  

none was present  i n  F l o r i d a  Power. The accompanying r o l e  o f  federa l  

p o l i c y  has no bear ing on the  mat ter .  

GTFL submits t h a t  the f o l l o w i n g  quote from M i c r o t e l  I 1  b e s t  sums 

up the a u t h o r i t y  o f  the Commission t o  u t i l i z e  the bypass r e s t r i c t i o n  as 

a t oo l  t o  p r o t e c t  the publ i c  i n t e r e s t .  

. . .Third, sec t i on  364.335(4), as amended, prov ides 
t h a t  PSC may gran t  a c e r t i f i c a t e  i n  the publ i c  
i n t e r e s t .  It does no t  mandate t h a t  such c e r t i f i -  
cates be issued con t ra ry  t o  the publ i c  i n t e r e s t .  
We r e i t e r a t e  our conclus ion i n  M i c r o t e l  , Inc .  
t h a t  the l e g i s l a t u r e  has made the fundamental and 
pr imary dec is ion  t h a t  there  w i  11 be compet i t ion 
i n  i n t r a s t a t e  l ong  d is tance telephone service, 

lo GTFL notes t h a t  the  fo rego ing  dec is ion  i s  no t  a repor ted  
op in ion  and was withdrawn by the  Court .  



bu t  do no t  read the s t a t u t e  o r  M i c r o t e l  , Inc .  so 
expansively as t o  r e q u i r e  i n s t a n t ,  un l  i m i  t e d  
compet i t ion  i n  a l l  l ong  d is tance services. 
483 So.2d a t  418. 

C. Section 364.14 Gives the Conunission Ample 
Awthori t y  To Impose the Bypass Restr ict ion 
on the IXCs. 

A t  page 16 o f  the  J o i n t  B r i e f ,  Appe l l an t ' s  argue t h a t  the 

Commission has no a u t h o r i t y  under Sect ion 364.14 t o  impose the bypass 

r e s t r i c t i o n  on the  IXCs, because such sec t ion  app l ies  t o  r a t e s  and 

p r a c t i c e s  o f  a  telephone company as app l i ed  t o  i t s  ratepayers. 

Appel lants  then c i t e  the Cour t  t o  Un i ted  Telephone Company v. F l o r i d a  

Pub l i c  Serv ice Comm'n., 496 So.2d 116 (F la .  1986) as add i t i ona l  support  

f o r  t h e i r  pos i t i on .  

A p p e l l a n t ' s  argument i s  f r augh t  w i t h  e r r o r .  F i r s t ,  the  Un i ted  

case stands f o r  the  p ropos i t i on  t h a t  Sect ion 364.14 cannot be used t o  

a1 t e r  p rac t i ces  o r  con t rac t s  between u t i l i t y  companies. GTFL agrees. 

However, there  i s  no p r a c t i c e  o r  c o n t r a c t  between u t i l i t y  companies i n  

t h i s  case. Here, the Commission i s  t e l l i n g  AT&T-C and the o the r  IXCs 

t h a t  i t  i s  an unreasonable p r a c t i c e  t o  sub jec t  I X C  ra tepayers t o  the 

de t r imenta l  e f f e c t s  o f  IXCs engaging i n  uneconomic bypass. Second, the 

IXCs a c t  as if Sect ion 364.14 on l y  app l i es  t o  LECs and i s  no t  

app l i cab le  t o  IXCs. Such i s  no t  the case. Each I X C  i n  t h i s  s t a t e  i s  a  

" telephone company" as t h a t  term i s  de f ined  i n  Sect ion 364.02(4) and 

Chapter 364 c o n t r o l s  t h e i r  operat ions.  Sect ion 364.14 prov ides  as 

f o l l  ows: 



( 2 )  Whenever t he  commission f i n d s  t h a t  the r u l e s  
regu l  a t i  ons, o r  p r a c t i c e s  o f  any telephone company 
a re  u n j u s t  o r  unreasonable. o r  t h a t  the e a u i ~ m e n t .  
f a c i l  i i i e s ,  o r  s e r v i c e  o f  any telephone cdmpany a re  
inadequate, i n e f f i c i e n t ,  improper, o r  i n s u f f i c i e n t ,  
the  commi s s i  on s h a l l  determi ne the  j u s t ,  reasonable, 
proper,  adequate, and e f f i c i e n t  r u l e s ,  r egu la t i ons ,  
p rac t i ces ,  equipment, f a c i l i t i e s ,  and se rv i ce  t o  be 
t h e r e a f t e r  i n s t a l l e d ,  observed, and used and s h a l l  
f i x  t he  same by o rde r  o r  r u l e  as h e r e i n a f t e r  p ro -  
vided. (Emphasis added). 

Sec t ion  364.14 i s  d i r e c t  suppor t  f o r  t he  Comrni ss i on  I s  p o s i t i o n  

t h a t  an I X C  p r a c t i c e  o f  bypassing LEC access f a c i l i t i e s  i s  de t r imen ta l  

t o  I X C  ra tepayers  as a  whole and should n o t  be permi t ted .  Sec t ion  

364.14 g i ves  the  Commission the  r i g h t  t o  determine what are the proper 

p r a c t i c e s  t o  f o l l o w  and t h e  f a c i l i t i e s  t o  u t i l i z e  i n  r ende r i ng  

1  ong-distance serv ice .  The Un i ted  case, supra, d i r e c t l y  suppor ts  t h i s  

con ten t i on .  

. . .The f ede ra l  c o u r t s  have i n t e r p r e t e d  t h e i r  
coun te rpa r t  t o  F l o r i d a ' s  s e c t i o n  364.14 as o n l y  
empowering f ede ra l  r e g u l a t o r y  commi ss ions  t o  
a l t e r  those p r a c t i c e s  which a re  un jus t ,  unrea- 
sonable o r  d i s c r i m i n a t o r y  as a p p l i e d  t o  r a t e -  
payers. See, e. g., Federal  power Commission 
v. S i e r r a  P a c i f i c  Power Co.. 350 U.S. 348. 355, 
I 6  S.Ct. 368, 3/2,  100 L . E ~ :  388 (1956) ( s e c t i o n  
206(a) i s  designed t o  g i v e  commission power t o  
p r o t e c t  t he  p u b l i c  i n t e r e s t ,  n o t  t o  p r o t e c t  t h e  
economic i n t e r e s t s  o f  u t i l  i t v  com~an ies )  : Metro- 
~ o l  i t a n  Edison Co. v. ~ e d e r a ' i  ~ n e k a v  ~ e a u l a t o r v  " 
Commission, 595 F.2d 851, 855 ( ~ . ~ y i i r .  19/91 

" 

( r e g u l a t o r y  a u t h o r i t y  t o  c o r r e c t  "un jus t ,  unrea- 
sonable, unduly d i s c r i m i n a t o r y  o r  p r e f e r e n t i a l  " 
p r a c t i c e s  extends on ly  t o  those p r a c t i c e s  u n j u s t  
i n  re fe rence  t o  t he  pub1 i c ,  i .e., t he  ra tepayers,  
n o t  u t i l i t y  companies). 496 So.2d a t  119. 

The Cour t  should d i s rega rd  t h i s  argument o f  the  Appe l lan ts  f o r  the  

reasons aforenoted.  



D. The Cownission's Bypass Restr ict ion 
Does Not Constitute an Invasion I n t o  
Discretionary Management Decisions. 

A t  page 19 o f  the  J o i n t  B r i e f ,  Appe l l an t ' s  argue t h a t  the  

Commission cannot i n t e r f e r e  w i t h  l e g i t i m a t e  management decis ions unless 

i t  has c l e a r  l e g i s l a t i v e  a u t h o r i t y  t o  do so. GTFL concurs w i t h  the 

general p r i  n c i  p l  e  t h a t  the Commi s s i  on cannot encroach on management 

dec is ions  unless an abuse o f  d i s c r e t i o n  o r  bad f a i t h  i s  demonstrated. 

However, the bypass r e s t r i c t i o n  i s  no t  synonymous w i t h  a  management 

dec is ion  as t o  where the company buys t ypewr i t e rs  as a l l eged  by the  

IXCs. The issue i n  t h i s  case i s  the implementation o f  compet i t ion  i n  

t h e  s t a t e  o f  F l o r i d a  i n  such a  manner as t o  c rea te  as much b e n e f i t  t o  

t he  publ i c  as possib le.  The L e g i s l a t u r e  has prov ided the necessary 

s t a t u t o r y  a u t h o r i t y  t o  suppor t  the Commission's r e g u l a t i o n  i n  t h i s  

area. 

I n i t i a l l y ,  i t  must be noted t h a t  any s o r t  o f  governmental 

r e g u l a t i o n  has a  d i r e c t  e f f e c t  on the a b i l i t y  o f  management t o  run the 

business as i t  pleases. For example, Sect ion 364.345 p r o h i b i t s  a  

telephone u t i  1  i t y  froni s e l l  i ng i t s  business unless i t  obta ins advance 

Commission approval and a  favorab le  publ i c  i n t e r e s t  f i n d i n g  i s  entered. 

I n  t h i s  instance, management cannot do whatever i t  wants. 

The same p r i n c i p l e  app l i es  t o  the bypass r e s t r i c t i o n .  Sect ion 

364.335(4) g ives the  Commission a u t h o r i t y  t o  con t ro l  the pace and 

methods which are u t i l i z e d  t o  b r i n g  compet i t ion  i n t o  being i n  the  s t a t e  

o f  F lo r i da .  M i c r o t e l  I 1  has a f f i rmed  the a b i l i t y  o f  the Commission t o  

s t r u c t u r e  compet i t ion  so i t  i s  developed f o r  the b e n e f i t  o f  the pub l i c .  



I n  t h i s  case, the Commission found t h a t  uneconomic bypass o f  LEC access 

f a c i l i t i e s  by the IXCs was detr imenta l  t o  the  pub l i c  i n t e r e s t  under 

e x i s t i n g  cond i t ions  and should n o t  be permi t ted.  Therefore, the  

Commission's ac t i on  f i t s  squarely w i t h i n  Appel 1 a n t ' s  own parameters as 

t o  when the Commission can have an e f f e c t  on management decis ions.  The 

language o f  Sect ion 364.335(4) and M ic ro te l  I 1  supply the c l e a r  

expression o f  l e g i s l a t i v e  au tho r i t y .  

E. The Commission's Order i s  Supported 
By Competent and Substant i  a1 Ev i  dence 
and Th is  Court  Cannot Subs t i t u te  I t s  
Opinion f o r  That o f  t he  Commission. 

It i s  we l l  s e t t l e d  t h a t  the Commission's decis ions must be 

supported by competent and subs tant ia l  evidence. Duval U t i  1 i ty Company 

v. F l o r d i a  Pub l i c  Serv ice Commission, 380 So.2d 1028 (F la.  1980); 

C i t i zens  o f  F l o r i d a  v. Hawkins, 356 So.2d 254 (F la.  1978); and City o f  

P lan t  City v. Mayo, 337 So.2d 966, 974 (F la.  1976). I n  the Duval case, 

supra, the Court de f ined competent and subs tant ia l  evidence as 

f 01 1 ows : 

Competent subs tant ia l  evidence i s  'such evidence as 
w i l l  e s t a b l i s h  a subs tant ia l  basis  o f  f a c t  from 
which the f a c t  a t  issue can reasonably be i n f e r r e d  
[or ] .  . .such re levan t  evidence as a reasonable mind 
would accept as adequate t o  support a conclusion. ' 
De Groot v. She f f i e ld ,  95 So.2d 912, 916 (F la.  1957). 
380 So.2d a t  1031 (F la.  1980). 

GTFL submits t h a t  the B r i e f s  o f  the IXCs on t h i s  p o i n t  do no th ing  

more than reargue the evidence. Such a t a c t i c  i s  uncon t rove r t i b le  

p roof  t h a t  the Commission's dec is ion  i s  supported by competent and 

subs tant ia l  evidence. The only  f a c t  which the IXCs cannot accept i s  



t he  u l t i m a t e  conc lus ion  which t he  Commission reached a f t e r  cons ide r i ng  

a l l  the  evidence i n  t h i s  mat te r .  

Now, the  IXCs are ask ing  t h i s  Cour t  t o  reach a  d i f f e r e n t  dec i s i on  

based on the exact  sanie f a c t s .  Th is ,  the Cour t  cannot do. It i s  w e l l  

e s t a b l i s h e d  i n  F l o r i d a  t h a t  the Cour t  w i l l  n o t  s u b s t i t u t e  i t s  op in i on  

f o r  t h a t  o f  the Commission mere ly  because a  d i f f e r e n t  r e s u l t  cou ld  have 

been reached based on the  evidence. 'This Cour t  r e c e n t l y  s t a t e d  i t s  

p o s i t i o n  on t h i s  i ssue  i n  G u l f  Power Company v. F l o r i d a  P u b l i c  Se rv i ce  

Commission, 453 So.2d 799, 803 (F la .  1984) as f o l l ows :  

We have repea ted ly  s t a t e d  t he  standard o f  j u d i c i a l  
rev iew by which we are guided when we rev iew PSC 
orders.  We w i l l  n o t  o v e r t u r n  an o rder  o f  t h e  PSC 
because we would have a r r i v e d  a t  a  d i f f e r e n t  r e s u l t  
had we made the  i n i t i a l  dec i s i on  and we w i l l  n o t  
reweigh the  evidence. Our task i s  t o  determine 
whether competent subs tan t i  a1 e v i  dence supports a  
PSC order .  C i t i z e n s  v. Pub1 i c  Serv ice  Commission. 
435 So.2d 784 ( F l a .  1983); C i t i z e n s  v. P u b l i c  
Serv ice  Commission, 425 So.2d 534 (F la .  1982); 
Shevin v. Yarborouah. 274 So.2d 505 (F la .  1973). 

The PSC was presented w i t h  conf  1  i c t i  ng evidence. 
It understood G u l f ' s  proposal ,  i d e n t i f i e d  i t s  
concerns, and gave G u l f  every oppo r tun i t y  t o  
e x p l a i n  why i t s  customers should suppor t  more o f  
P l a n t  Danie l  than the  p ro  r a t a  share o f  those u n i t s  
committed t o  t h e i r  se rv ice .  Gu l f  d i d  n o t  p rov ide  
an answer t h a t  was s a t i s f a c t o r y  t o  the  PSC. 

See a lso :  C i t i z e n s  v. P u b l i c  Serv ice  Commission, 448 So.2d 1024 

(F la .  1984) and General Telephone Company o f  F l o r i d a  v. F l o r i d a  P u b l i c  

Serv ice  Commission, 446 So.2d 1063, 1067 (F la .  1984). Here, t he  

Commission d i d  n o t  accept  the IXCs' evidence t h a t  a  removal o f  the  

bypass r e s t r i c t i o n  would n o t  be de t r imen ta l  t o  the  p u b l i c  i n t e r e s t .  

Such a  conc lus ion  i s  based on the  f o l l o w i n g  f ac t s .  



The bypass r e s t r i c t i o n  was c rea ted  i n  l a t e  1983 t o  avo id  the 

unnecessary and improper d i s l o c a t i o n  o f  LEC revenues due t o  a  p r i c i n g  

anomaly which was c rea ted  be fo re  compe t i t i on  was a l lowed i n  the long-  

d i s t ance  market. Prev ious regu l  a t o r y  dec is ions  and p r a c t i c e s  r e s u l t e d  

i n  l a r g e  p o r t i o n s  o f  l o c a l  cos ts  be ing  recovered i n  t o l l  and access 

charge ra tes .  The Commission recognized the  p rob l  em t h i  s  cross-subs idy 

was c r e a t i n g  and t h a t  i t  would take a  t r a n s i t i o n a r y  p e r i o d  o f  t ime t o  

r e c t i f y  the  s i t u a t i o n .  The p lan  was t o  remove the  subsidy w i t h o u t  

d i r e c t l y  impac t ing  t he  l o c a l  ra tepayer  t o  the  e x t e n t  poss ib le .  I n  

o rde r  t o  accompl i sh t h i  s  goal , the  Commission ordered imp1 ementat ion o f  

t ime-of-day p r i c i n g ,  c o n t r a c t  r a tes ,  f l a t  r a t e  capac i t y  charge and 

access b i l l i n g  t o  end use customers. The r a t e s  f o r  swi tched access, 

p r i v a t e  l i n e  and FX have n o t  been res t ruc tu red .  The Comniission 

recognized t h a t  the f o rego ing  i tems cou ld  n o t  be i n s t i t u t e d  o v e r n i g h t  

and ordered the  bypass r e s t r i c t i o n .  (Tr.14 and 89) .  The same problems 

which e x i s t e d  i n  1983 a re  s t i l l  p resen t  today. (Tr.90).  

The evidence o f  r eco rd  revea l s  t h a t  the t r a n s i t i o n a r y  process i s  

n o t  complete and t h a t  the subsidy problem and r e s u l t i n g  p r i c i n g  anomaly 

a r e  s t i l l  p resent .  The r e s t r i c t i o n  was extended u n t i l  the process i s  

complete. Th is  dec i s i on  was no doubt based i n  p a r t  on the  p o t e n t i a l  

e f f e c t s  o f  what happens when a  customer leaves the  p u b l i c  network. 

Th i s  r e s u l t  was t e s t i f i e d  t o  by AT&T-C wi tness Fol  lensbee: 

(By M r .  Parker)  Q. You a re  aware t h a t  when a  customer 
leaves t he  network t h a t  t h a t  cus- 
tomer i s  a p t  n o t  t o  come back, i s  
t h a t  c o r r e c t ?  



(By Mr.  Fo l lensbee)  A. Which network are you r e f e r r i n g  to,  
s i r ?  

Q. Switched network, any network; I X C  
network, LEC network. 

A. Never come back, no s i r ,  I would 
n o t  agree w i t h  t h a t .  

Q. I s a i d  l i k e l y ,  M r .  Fol  lensbee. L e t  
me r e f e r  you t o  Page 5 of y o u r  
test imony:  "As a r e s u l t ,  when a 
l a r g e  customer leaves  the  network he 
i s  probably  gone f o r  good." 

A. A t  t h i s  t ime, g iven  the technology, 
t h a t ' s  t r u e .  

Q. And i f  the  l o c a l  exchange c a r r i e r  
was t o  l ose  o r i g i n a t i n g  o r  t e rm i -  
n a t i n g  access t o  an I X C  bypass 
f a c i  1 i ty, woul d t h a t  LEC probably  
have l o s t  t h a t  customer f o r  good, 
a1 so? 

A. For  t h a t  p a r t i c u l a r  serv ice,  yes. 

Q. And, i n  1 i n e  w i t h  you r  test imony a 
few pages l a t e r ,  t h i s  would p lace  
a h i ghe r  c o s t  burden on the  r e s t  o f  
t he  ra tepayers,  i s  t h a t  c o r r e c t ?  

A. T h a t ' s  c o r r e c t .  (T r .  154-155). 

The competent and s u b s t a n t i a l  evidence o f  r eco rd  demonstrated t h a t  

t h e  bypass r e s t r i c t i o n  was necessary t o  p r o t e c t  the p u b l i c  i n t e r e s t  

u n t i l  the t r a n s i  t i o n a r y  p e r i o d  i s  complete. 



V. CONCLUSION 

The Commission c rea ted  t he  bypass r e s t r i c t i o n  i n  l a t e  1983 t o  

p r o t e c t  t he  p u b l i c  i n t e r e s t  and t o  f o s t e r  t he  implementat ion o f  

compe t i t i on  i n  t he  s t a t e  o f  F l o r i d a .  The Commission reexamined i t s  

po l  i c y  and decided i t  was necessary t o  con t inue  the  r e s t r i c t i o n  f o r  an 

a d d i t i o n a l  i n t e r i m  p e r i o d  o f  t ime. That dec i s i on  i s  supported by 

s t a t u t o r y  a u t h o r i t y ,  case law and s u b s t a n t i a l  evidence. The Cour t  

should a f f i r m  Order No. 16804 i n  a l l  respects .  

Respec t f u l l y  submi t ted t h i s  t he  9 t h  day o f  March, 1987. 
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