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PREFACE 

T h e  P e t i t i o n e r  w i l l  b e  r e f e r e d  t o  a s  M r .  N a u g l e  a n d  t h e  

R e s p o n d e n t  i s  t h e  S t a t e .  T h e  p a r t i e s  w i l l  b e  r e f e r e d  t o  a s  M r .  

N a u g l e  a n d  t h e  S t a t e .  



A u t h o r i t i e s  

S t a t e  v .  B i v o n a ,  1 1  FLW 527  ( F l a .  1 9 8 6 )  

H a w k i n s  v .  S t a t e ,  4 5 1  S o . 2 d  9 0 3  ( F l a .  l s t D C A  1 9 8 4 )  

O t h e r  A u t h o r i t i e s  : 

F l o r i d a  R u l e s  o f  C o u r t  3 . 1 9 1  



THE CASE A N D  FACTS 

M r .  N a u g l e  a p p e a l s  h i s  f e l o n y  c o n v i c t i o n s  a n d  s e n t e n c e s  

f o l l o w i n g  h i s  p l e a  o f  n o l o  c o n t e n d e r e .  The  p l e a  w a s  a c c e p t e d  

w i t h  a r e s e r v a t i o n  o f  M r .  N a u g l e ' s  r i g h t  t o  a p p e a l  t h e  O r d e r  

d e n y i n g  h i s  m o t i o n  f o r  d i s c h a r g e .  (R. 1 4 9 )  

Om O c t o b e r  1 6 , 1 9 8 4  a w a r r a n t  f o r  M r .  N a u g l e ' s  a r r e s t  

w a s  i s s u e d  o n  t h e  c o m p l a i n t  o f  t h e  P i n e l l a s  P a r k ,  F l o r i d a ,  

P o l i c e  D e p a r t m e n t .  The c o m p l a i n t  a l l e g e d  M r .  N a u g l e  p a r t i c i p a t e d  

i n  t h e  O c t o b e r  1 2 ,  1984 r o b b e r y  o f  t h e  Possum V a l l e y  C a f e  

; 
i n  P i n e l l a s  P a r k .  The w a r r a n t  d i r e c t e d  M r .  N a u g l e ' s  a r res t  

o n  s i x  c o u n t s  o f  a r m e d  r o b b e r y .  (R. 1-61 On November 9 , 1 9 8 4 ,  

t h e  w a r r a n t  a n d  b o r n p l a i n t  were amended t o  a l l e g e  t h r e e  c o u n t s  

o f  a r m e d  r o b b e r y  a n d  f i v e  c o u n t s  o f  k i d n a p p i n g ,  a l l  s t e m i n g  

f r o m  t h e  Possum V a l l e y  C a f e  r o b b e r y .  (R. 9 ,  1 3 ,  1 6 )  

M r .  N a u g l e  was a r r e s t e d  p u r s u a n t  t o  t h e  w a r r a n t  o n  

November 1 7 ,  1 9 8 4 ,  i n  F r a n k e n m u t h ,  M i c h i g a n .  (R. 1 4 5 ,  2 0 8 )  

The  a r r e s t  was f o r  t h e  F l o r i d a  c h a r g e s  o n l y ;  n o  c h a r g 2 s  w e r e  

f i l e d  o n  M r .  N a u g l e  i n  I 4 i c h i g a n .  (R. 208)  

M r .  N a u g l e  was  r e t u r n e d  v o l u n t a r i l y  t o  P i n e l l a s  C o u n t y  

o n  J a n u a r y  4 ,  1 9 8 5 ,  w h e r e  h e  was h e l d  i n  P i n e l l a s  C o u n t y  J a i l  

i n  l i e u  o f  $ 1 0 0 , 0 0 0  b o n d .  (2 .  7 -8 ,  2 1 1 )  

No i n f o r m a t i o n  was f i l e d  a g a i n s t  M r .  N a u g l e  d u r i n g  t h e  n e x t  

t h r e e  m o n t h s .  On March 5 ,  1 9 8 5 ,  h i s  t r i a l  c o u n s e l  f i l e d  a 

f o r m a l  demand f o r  a n  a d v e r s a r y  p r e l i m i n a r y  h e a r i n g .  (R. 2 7 )  

The h e a r i n g  was h e l d  March 1 8 ,  1 9 8 5 .  (R. 6 8 )  



On March 3 0 ,  1 9 8 5 ,  t h e  S t a t e  f i l e d  a n  i n f o r m a t i o n  

c h a r g i n g  M r .  N a u g l e  w i t h  t h e  same c o u n t s  t h a t  h a d  b e e n  a l l e g e d  

i n  t h e  November 9 ,  1 9 8 4  amended c o m p l a i n t  a n d  w a r r a n t .  (R. 3 0 )  

M r .  N a u g l e  p l e a d e d  n o t  g u i l t y ,  demanded d i s c o v e r y ,  a n d  demanded 

a j u r y  t r i a l .  (R. 3 3 )  

M r .  N a u g l e  moved f o r  d i s c h a r g e  u n d e r  F l a .  R .  C r im.  P .  3 . 1 9 1  

o n  J u n e  3 ,  1 9 8 5 .  H e  a s s e r t e d  t h a t  t h e  s p e e d y  t r i a l  p e r i o d  h a d  

e x p i r e d  o n  May 1 6 ,  1 3 8 5 ,  180  d a y s  a f t e r  t h e  M i c h i g a n  A u t h o r i t i e s  

a r r e s t e d  h im o n  t h e  F l o r i d a  w a r r a n t .  (R. 1 3 4 )  

The m o t i o n  was  h e a r d  J u n e  7 ,  1 9 8 5  b y  a j u d g e  o t h e r  t h a n  

t h e  o n e  who h a d  p r e s i d e d  a t  t h e  p r e l i m i n a r y  h e a r i n g .  On t h e  

m o t i o n  t o  d i s c h a r g e  t h e  S t a t e  p r e s e n t e d  o n l y  t h e  t e s t i m o n y  

of W i n e f r e d  S u b a t c h ,  a s e c r e t a r y  a s s i g n e d  t o  t h e  e x t r a d i t i o n  

d e s k  o f  t h e  S t a t e  A t t o r n e y ' s  O f f i c e .  ( R .  201-202)  S h e  i d e n t -  

i f i e d  two T e l e x  m e s s a g e s .  The f i r s t ,  d a t e d  November 26 ,  1 9 5 4 ,  

w a s  f r o m  " K a t h y  L i n d s a y ,  F u g i t i v e  S q u a d ,  P i n e l l a s  Co. S . O . ,  P l a "  

t o  t h e  c h i e f  o f  t h e  F r a n k e n m u t h ,  M i c h i g a n  P o l i c e  D e p z r t m e n t .  

I t  r e a d :  

THE ABOVE SUBJ [MR. NAUGLE] WAS ARRESTED ON OUR FUGITIVE 
CHARGE ON 11-17-84.  ON 11-19-84 YOU ADVISED SUEJ WANTED TO 
TALK TO AN ATTORNEY BEFORE DECIDING WHETHER OR NOT HE WOULD 
SIGN WAIVER. PLEASE ADVISE A-S-A-P D I D  SUBJ WAIVE OR DO WE 
NEED TO START OR EXTZADITION PAPERWORK. 

The  s e c o n d  T e l e x  a p p e a r e d  t o  b e  a  r e p l y  t o  t h e  f i r s t ,  d a t e d  t h e  

same d a y :  
REF; STEVEN CAROL NAUGLE WM 11-20-58 WAS ARRAIGNED ON 
11-20-84,  BOND SET AT $ 5 0 0 , 0 0 0 . 0 0  AND D I D  NOT WAIVE 
EXTRADITION. 

(R. 1 4 5 )  

M r .  N a u g l e ' s  c o u n s e l  a s s e r t e d  a h e a r s a y  o b j e c t i o n  t o  t h e  

a d m i s s i o n  o f  t h e  T e l e x e s  i n t o  e v i d e n c e .  (R.  204-205)  



MR. RICE: Your Honor, I would object to the State's 
exhibit Number "1" in that it is a statement of -- Pur- 
ports to be a statement of fact that th& defendant did 
not waive extradition. That's a fact that is in issue, 
and I think the Defendant's here to testify. * * *  It's 
hearsay. 

i .& it' '8 *a- oesn't 
:- * < t< THE COURT: Well, let meqlask this: 

understand it being introduced to prove that particular 
fact. But is it? 

MR. ZINOBER: It will be, your Honor. However, the fact 
in issue, certainly Mr. Rice plans to rebut. 

MR. ZINOBER: Your Bonor, what I'm doing is -- I do not 
believe that the rules of evidence apply to this hearing. 
The speedy trial rules -- 

THE COURT: Objection overruled. Be received. 

Ms. Subatch also identified a form memorandum she had 

prepared, "TO WORD PROCESSING FROM: EXTRADITION SECRETARY", 

dated December 13, 1984. (R. 146, 203) Lt was the worksheet 

whereby she would have instructed the State ~ttorney's word 

processing department to prepare the necessary request for a 

governor's warrant for Mr. Naugle's extradition from Michigan. 

(R. 204) 

At the bottom of the worksheet she had written "12-21-84 

D. Signed Waiver". (R. 146, 204) She made the notation on that 

date, she said, after receiving a telephone call from the Sheriff's 

Office "saying they got the Telex that the Defendant had 

waived." (R.204) The worksheet was admitted into evidence. 

(R. 204-205) 

After Ms. Subatch's testimony the State rested. (R. 207) 



Mr.  N a u g l e  t h e n  t e s t i f i e d  t h a t  h e  was p l a c e d  i n  j a i l  a f t e r  

h i s  November  17, 1984  a r r e s t  b y  M i c h i g a n  a u t h o r i t i e s .  (R. 2 0 8 -  

2 0 9 )  Two d a y s  l a t e r  a  j a i l  g u a r d  t o l d  him t h e  c h i e f  o f  p o l i c e  

w a n t e d  t o  know i f  h e  was w i l l i n g  t o  " s i g n  e x t r a d i t i o n . "  ( R .  2 0 9 )  

"I s a i d ,  ' y e s ,  s i r ,  I am; b u t  I ' d  l i k e  t o  s p e a k  t o  c o u n s e l  

f i r s t . ' "  (R .  2 0 9 )  

Q.  You a r e  w i l l i n g  t o  s i g n ?  

A .  Yes ,  s i r .  

Q .  B u t  y o u  t o l d  t h e m  y o u  w a n t e d  t o  s e e  c o u n s e l  f i r s t ?  

A .  Yes ,  s i r .  

Q .  What d i d  h e  do  t h e n ?  

A .  He j u s t  t o l d  me t h a t  h e  w o u l d  r e l a y  t h e  message t o  t h e  

c h i e f .  

(R .  2 0 9 - 2 1 0 )  

M r .  N a u g l e  t e s t i f i e d  t h a t  h e  was t a k e n  t o  c o u r t  t h e  n e x t  

m o r n i n g  " a n d  t h e y  a p p o i n t e d  me a  c o u n s e l  a n d  t o l d  h e  w o u l d  b e  

o u t  t o  s e e  me w i t h i n  a  r e a s o n a b l e  t i m e  a n d  t a l k  t o  me a b o u t  t h e  

e x t r a d i t i o n . "  (R .  2 1 0 )  T h r e e  weeks  p a s s e d  b e f o r e  M r .  N a u g l e ' s  

a p p o i n t e d  a t t o r n e y  f i r s t  v i s i t e d  h i m .  ( R .  2 1 0 )  

Q .  When h e  came t o  s e e  y o u  t h r e e  weeks l a t e r ,  w h a t  h a p p e n e d ?  

A .  He - -  We h a d  a  t a l k  a b o u t  t h e  e x t r a d i t i o n ;  a n d  I t o l d  h i m  

t h a t  I was w i l l i n g  t o  w a i v e .  And he  s a i d  t h a t  h e  w o u l d  s e t  a  

c o u r t  d a t e .  
( R .  2 1 0 )  

The h e a r i n g  was h e l d  o n  December  19 ,  1984 ,  M r .  N a u g l e  s a i d ,  a t  

w h i c h  t i m e  h e  e x e c u t e d  a  w r i t t e n  w a i v e r  o f  e x t r a d i t i o n .  (R .  2 1 1 )  

On a r g u m e n t  o n  t h e  m o t i o n  t h e  S t a t e  c o n t e n d e d  t h a t  M r .  



Kaugle  had l o s t  h i s  speedy  t r i a l  r i g c i t s  b y  f a i l i n g  t o  waive 

e x t r a d i t i o n  i m m e d i a t e l y ,  t h a t  i n  any e v e n t  t h e  speedy  t r i a l  

p e r i o d  d i d  n o t  commence u n t i l  Mr. N a u g l e ' s  r e t u r n  t o  F l o r i d a  on 

J a n u a r y  4 ,  1985 ,  and t h a t  t h e  J a n u a r y  1 ,  1985 amendment t o  F1a.R. 

Crim.  P .  3.191 a p p l i e d  t o  Mr. N a u g l e ' s  c a s e ,  t h e r e b y  p e r m i t t i n g  

t h e  S t a t e  t o  b r i n g  Mr. Naugle t o  t r i a l  w i t h i n  t e n  a f t e r  t h e  

h e a r i n g .  ( R .  216)  Mr. N a u g l e ' s  c o u n s e l  d i s p u t e d  a l l  o f  t h e s e  

a r g u m e n t s .  ( R .  1 3 7 ,  2 3 3 )  The Cour t  o r a l l y  announced i t s  r u l i n g  

a s  f o l l o w s :  

Cour t  f i n d s  t h a t  t h e  d e f e n d a n t ,  Naugle ,  a c c o r d i n g  t o  h i s  own 
t e s t i m o n y ,  which i s  n o t  c o n t r a r i e d ,  e x p r e s s e d  a  w i l l i - n g n e s s  
i m m e d i a t e l y  a f t e r  h i s  a r r e s t  t o  be e x t r a d i t e d .  However, he 
d e c l i n e d  t o  e x e c u t e  t h e  n e c e s s a r y  wa ive r  o f  e x t r a d i t i o n  f o r  
a l m o s t  a mohth.  

The C o u r t  u n d e r s t a n d s  h i s  r i g h t  t o  h i s  l awye r  b e f o r e  he d i d  
t h i s .  However, t h e  d e c i s i o n  t o  e x t r a d i t e  o r  n o t  waive was 
h i s ,  and he i s  bound b y  h i s  f a i l u r e  t o  do s o . .  

The Cour t  t h e r e f o r e  f i n d s  t h a t  h i s  f a i l u r e  t o  be r e t u r n e d  was 
t h r o u g h  h i s  own f a u l t  and n o t  t h e  f a u l t  of  t h e  S t a t e  o f  
F l o r i d a ,  and t h e  180 days  d i d  n o t  r un  u n t i l  he was a v a i l a b l e  
f o r  t r i a l  h e r e .  The Cour t  f u r t h e r  f i n d s ,  wh ich ,  w e ' l l  
presume w e ' r e  g o i n g  t o  have  t h i s  t a k e n  u p ,  t h e  Cour t  f i n d s  
t h e  speedy  t r i a l  r u l e  a s  amended on J a n u a r y  1 ,  1985 ,  d o e s  
a p p l y ,  t h a t  t h e  p r e s e n t  r u l e  a p p l i e s  t o  a l l  c a s e s  a s  t o  a l l  
d e f e n d a n t s  pend ing  a t  t h e  t i m e  of i t s  amendment, t h a t  t h e  
S t a t e  had 15 d a y s  from t h e  day of r e q u e s t  f o r  d i s c h a r g e .  
Motion t o  d i s c h a r g e  i s  d e n i e d .  

( R .  234-235)  

On June  1 1 ,  1985 ,  Mr.Naugle changed h i s  p l e a  t o  n o l o  

c o n t e n d e r e ,  r e s e r v i n g  t h e  r i g h t  t o  a p p e a l  t h e  d e n i a l  o f  h i s  

mot ion  f o r  d i s c h a r g e .  

Mr. Naugle was a d j u d i c a t e d  g u i l t y  on November 1 5 ,  1985,  and 

s e n t e n c e d  t o  e i g h t  20 -yea r  t e r m s  of  i n c a r c e r a t i o n ,  t o  be s e r v e d  

c o n c u r r e n t l y .  ( R .  180-190)  

T h i s  a p p e a l  was commenced December 1 2 ,  1985.  (R. 1 9 5 )  

On Oc tobe r  1 0 ,  1985 t h e  Second D i s t r i c t  Cour t  o f  Appeal  c e r t i f i e d  



t h i s  q u e s t i o n  t o  o u r  S u p r e m e  C o u r t :  

DOES FLORIDA RULE OF CRIMINAL PROCEDURE 3 . 1 9  1 ( b )  ( 1 )  
APPLY TO PERSONS HELD I N  OTHER JURISDICTIONS SOLELY 
O N  THE BASIS OF CHARGES PENDING I N  THIS STATE? 

On O c t o b e r  1 6 ,  1 9 8 6  t h i s  C o u r t  a n s w e r e d  t h e  q u e s t i o n  i n  

S t a t e  v .  B i v o n a ,  l lFLW 5 2 7 ,  1 9 8 6 .  

On O c t o b e r  2 3 ,  1 9 8 6  M r .  N a u g l e  f i l e d  f o r  a r e h e a r i n g .  On Nov- 

e m b e r  1 2 ,  1 9 8 6 ,  r e h e a r i n g  w a s  d e n i e d .  

On D e c e m b e r  3 ,  1 9 8 6  M r .  N a u g l e  f i l e d  a n o t i c e  o f  a p p e a l  i n  

t h e  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l .  

On D e c e m b e r  1 0 ,  1 9 8 6  M r .  N a u g l e  f i l e d  a n o t i c e  t o  i n v o k e  

d i s c r e t i o n a r y  r e v i e w .  

On F e b r u a r y  2 ,  1 9 8 7  t h e  F l o r i d a  S u p r e m e  C o u r t  s e n t  M r .  N a u g l e  

t h e  b r i e f i n g  s c h e d u l e  f o r  t h e  c a s e  h e r e i n .  



SUMMARY OF ARGUMENT 

M r .  N a u g l e ' s  s p e e d y  t r i a l  r i g h t s  w e r e  g o v e r n e d  by  r u l e  3 . 1 9 1  

a s  i t  e x i s t e d  p r i o e  t o  i t s  J a n u a r y  1, 1 9 7 5  amendment .  S t a t e  v .  

G r e e n ,  i n f r a .  T h o s e  r i g h t s  commenced u p o n  h i s  a r r e s t  by  M i c h i g a n  -- 
- 

a u t h o r i t i e s  o n  November 1 7 ,  1 9 8 4 .  I d .  T h o s e  r i g h t s  w e r e  n o t  e f f e c t e d  - 

by  t h e  e x c l u s i o n a l  p r o v i s i o n s  o f  r u l e  3 . 1 9 1 ' s  s u b s e c t i o n  ( b ) ( l ) ;  

t h e  s u b s e c t i o n - w a s  i n a p p l i c a b l e  b e c a u s e  M r .  N a u g l e  was  a r r e s t e d  

s o l e l y  o n  a  F l o r i d a  w a r r a n t  a n d  d u r i n g  h i s  d e t e n t i o n  i n  M i c h i g a n  

h e  was  n o t  c h a r g e d  b y  a n  i n d i c t m e n t  o r  i n f o r m a t i o n ,  Hawkins  v .  

S t a t e ,  i n f r a .  

The  S t a t e - - b o r e  t h e  b u r d e n  o f  b r i n g i n g  M r .  N a u g l e  t o  t r i a l  

w i t h i n  180  d a y s  o f  h i s  a r r e s t ,  i . e . ,  May 1 5 ,  1985;  D u r i n g  t h a t  

p e r i o d ,  M r .  N a u g l e  n e v e r  f a i l e d  t o  a t t e n d  a  r e q u i r e d  c o u r t  

a p p e a r a n c e ,  a n d  n e v e r  a n n o u n c e d  t h a t  h e  was  n o t  r e a d y  t o  p r o c e e d  

w i t h  a  s c h e d u l e d  t r i a l .  

The  S t a t e ' s  f a i l u r e  t o  f u r n i s h  M r .  N a u g l e  a  t i m e l y  t r i a l  was  

n o t  e x c u s e d  by  a  w r i t t e n  o r d e r  o f  t h e  c o u r t  e x t e n d i n g  t h e  s p e e d y  

t r i a l  p e r i o d  f o r  a n y  r e a s o n .  Nor was  i t  o c c a s s i o n e d  b y  a n y  c o n d u c t  

o f  M r .  N a u g l e .  When f i r s t  a s k e d  M r .  N a u g l e  a n n o u n c e d  h i s  w i l l i n g -  

n e s s  t o  w a i v e  e x t r a d i t i o n ,  a n d  when f i r s t  g i v e n  t h e  o p p o r t u n i t y  

h e  d i d  s o .  M r .  N a u g l e ' s  r i g h t f u l  r e q u e s t  t o  s e e  a n  a t t o r n e y  h a d  

no e f f e c t  w h a t e v e r  o n  t h e  o r d e r l y  p r o s e c u t i o n  o f  t h e  c h a r g e s  

a g a i n s t  h i m ,  w h i c h  w e r e  n o t  f i l e d  f o r  n e a r l y  f o u r  m o n t h s  a f t e r  

h i s  a r r e s t  b y  M i c h i g a n  a u t h o r i t i e s .  

The  q u e s t i o n  h e r e  i s  w h e t h e r  t h e  r u l e ' s  p a r a g r a p h  ( b ) ( l )  

w a s  a p p l i c a b l e  t o  M r .  N a u g l e  s o  a s  t o  d e p r i v e  h i m  o f  t h e  b e n e f i t s  
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o f  t h e  r u l e .  M r .  N a u g l e  w o u l d  a s s e r t  t h a t  t h e  r u l e  s h o u l d  h a v e  

no  e f f e c t  t o  h i s  p a r t i c u l a r  i n s t a n c e  f o r  t h e  c l e a r  a n d  u n a m b i g u o u s  

l a n g u a g e  o f  r u l e  3 . 1 9 1 ( b ) ( l )  s p e c i f i c l y  s t a t e s  t h a t  a  a c c u s e d  

m u s t  b e  c h a r g e d  w i t h  a c r i m e  b y  a n  i n d i c t m e n t  o r  i n f o r m a t i o n  i s s u e d  

o r  f i l e d  u n d e r  t h e  l a w s  of  t h i s  S t a t e [ . ]  I n  S t a t e  v .  B i v o n a ,  i n f r a ,  

t h i s  C o u r t  s a i d  ' t h e  l a n g u a g e  of  ( b ) ( l )  i s  w i t h o u t  a m b i g u i t y .  [ O l n e  

who i s  ' i n c a r c e r a t e d '  [ o u t s i d e  F l o r i d a ] ,  a n d  who i s  c h a r g e d  w i t h  

a  c r i m e  b y  a n  i n d i c t m e n t  o r  i n f o r m a t i o n  i s s u e d  o r  f i l e d  u n d e r  t h e  

l a w s  o f  t h i s  S t a t e ,  i s  n o t  e n t i t l e d  t o  t h e  b e n e f i t s  o f  t h i s  R u l e  

u n t i l  t h a t  p e r s o n  r e t u r n s  o r  i s  r e t u r n e d  t o  t h e  j u r i s d i c t i o n  of  

t h e  c o u r t  w h i c h  t h e  F l o r i d a  c h a r g e  i s  p e n d i n g  a n d  u n t i l  w r i t t e n  

n o t i c e  o f  t h i s  f a c t  i s  f i l e d  w i t h  t h e  C o u r t  and  s e r v e r d  u p o n  t h e  

p r o s e c u e o r .  ( e m p h a s i s  a d d e d . )  

The  f i r s t  d i s t r i c t ' s  H a w k i n s  d e c i s i o n ,  w h i c h  a d o p t s  a  s t r i c t  

c o n s t r u c t i o n  o f  t h e  l a n g u a g e  o f  p a r a g r a p h  ( b ) ( l ) ,  w h o l l y  i g n o r e s  

t h e  o t h e r  r e a s o n  M r .  N a u g l e ' s  s p e e d y  t r i a l  r i g h t s  w e r e  n o t  a f f e c t e d  

b y  t h e  p a r a g r a p h :  d u r i n g  M r .  N a u g l e ' s  i n c a r c e r a t i o n  i n  M i c h i g a n ,  

h e  was  n o t  " c h a r g e d  b y  a n  i n d i c t m e n t  o r  i n f o r m a t i o n  i s s u e d  o r  f i l e d  

u n d e r  t h e  l a w s  o f  t h i s  S t a t e [ . ] "  No s t r i c t  c o n s t r u c t i o n  o f  t h e  

r u l e  c o u l d  i g n o r e  t h a t  l a n g u a g e ,  w h i c h  c l e a r l y  e x c l u d e s  M r .  N a u g l e  

f r o m  i t s  o p e r a t i o n .  



Argument 

DEFENDANTS WHO ARE ARRESTED AND DETAINED I N  FOREIGN JURISDICTIONS 
SOLELY ON FLORIDA CHARGES, BUT WHO ARE NOT CHARGED W I T H  A CRIME I N  
FLORIDA BY INDICTMENT OR INFORMATION, ARE NOT EXCLUDED FROM THE 
BENEFITS OF FLORIDA'S SPEEDY TRIAL RULE UNDER RULE 3 .191(b)  (1). 

A s  Mr. Naug le ' s  case was b e i n g  b r i e f e d  i n  t h e  D i s t r i c t  Cour t  

o f  Appeal ,  t h i s  Cour t  was c o n s i d e r i n g  t h e  c o n f l i c t  between t h e  

F i r s t  and F o u r t h  D i s t r i c t s  as t o  whether  p r i s o n e r s  d e t a i n e d  i n  

f o r e i g n  j u r i s d i c t i o n s  s o l e l y  on F l o r i d a  c h a r g e s  were s u b j e c t  t o  

t h e  e x c l u s i o n a l  p r o v i s i o n s  o f  F1a.R.Crim.P. 3 .181(b)  ( 1 1 ,  which 

p r o v i d e s :  

( b )  (1). P r i s o n e r s  O u t s i d e  J u r i s d i c t i o n .  A p e r s o n  who is 
i n  f e d e r a l  c u s t o d y  o r  i n c a r c e r a t e d  i n  a j a i l  o r  c o r r e c t i o n a l  
i n s t i t u t i o n  o u t s i d e  t h e  j u r i s d i c t i o n  o f  t h i s  S t t e  o r  a 
s u b d i v i s i o n  t h e r e o f ,  and who is charged  w i t h  a c r i m e  by 
i n d i c t m e n t  o r  i n f o r m a t i o n  i s s u e d  o r  f i l e d  under  t h e  laws of 
t h i s  S t a t e ,  i s  n o t  e n t i t l e d  t o  t h e  b e n e f i r t  o f  t h i s  Rule 
u n t i l  t h a t  p e r s o n  e t u r n s  o r  is  r e t u r n e d  t o  t h e  j u r i s d i c t i o n  
o f  t h e  c o u r t  w i t h i n  which t h e  F l o r i d a  c h a r g e  is  pending and 
u n t i l  w r i t t e n  n o t i c e  o f  t h i s  f a c t  is  f i l e d  w i t h  t h e  c o u r t  
and s e r v e d  upon t h e  p r o s e c u t o r .  

C i t i n g  t h e  danger  t h a t  t h e  S t a t e  c o u l d  o t h e r w i s e  a l l o w  a 

d e f e n d a n t  t o  l a n g u i s h  i n  a f o r e i g n  j a i l ,  t h e  F o u r t h  D i s t r i c t  had 

h e l d  i n  S t a t e  v.  Bivona, 460 So.2d 469 ( F l a .  4 t h  DCA 19841, t h a t  

s u b s e c t i o n  ( b I ( 1 )  d i d  n o t  r e f e r  t o  d e f e n d a n t s  a r r e s t e d  i n  a n o t h e r  

s t a te  s o l e l y  on F l o r i d a  c h a r g e s .  I n  s o  r u l i n g ,  t h e  Bivona Cour t  

had e x p r e s s l y  d i s a g r e e d  w i t h  t h e  m a j o r i t y  o p i n i o n  i n  Hawkins v.  

S t a t e ,  451 So.2d 903 ( F l a .  1st DCA 1984) .  

I n  Hawkins, t h e  F i r s t  D i s t r i c t  had espoused a s t r i c t  

c o n s t r u c t i o n  o f  s u b s e c t i o n  ( b )  (1) s o  as t o  ho ld  it a p p l i c a b l e  t o  

any p e r s o n  h e l d  i n  a f e d e r a l  o r  o u t - o f - s t a t e  j a i l ,  r e g a r d l e s s  o f  

t h e  r e a s o n  f o r  t h a t  i n c a r c e r a t i o n .  

T h i s  Cour t  a c c e p t e d  j u r i s d i c t i o n  t o  r ev iew Bivona based  on 



its conflict with Hawkins. Though at the time the court below 

decided Mr.Nauglels case this Court had yet to rule on the issue, 

Mr. Naugle urged the District Court to consider his case in light 

both Hawkins and Bivona. The reason: even the strict 

constructionist rationale of Hawkins, subsection (b) (1) was 

inapplicable to Mr. Naugle because he was not charged by 

indictment or information at any time during his foreign 

incarceration. 

In its opinion affirming Mr. Nauglels conviction, the court 

below asserted that "the better construction is that adopted in 

Hawkins." Nevertheless, because this Court had yet to rule on the 

issue, the court certified the question posed by he conflict 

between Hawkins and Bivona. 

Six days later, this Court reversed the Bivona decision, and 

held that subsection (bI(1) indeed applies to prisoners in foreign 

jurisdictions even if they are held solely on Florida charges. 

But, particularly in light of the rationale upon which it 

was based, this Court Is decision in Bivona does not support the 

exclusion of Mr. Naugle from the benefits of the speedy trial 

rule. 

In Bivona the Court emphasized that "[tlhe language of 

(b) (1) is without ambiguity. . . ." 
The word 'incarcerated1 in the rule is unqualified, not 
restricted in meaning to confinement upon conviction or to 
confinement for charges in the jurisdiction in which the 
confinement occurs. Clearer language than this is difficult 
to envisage. Yet the lower court puts a gloss on it, 
unwarranted by anything that appears in rule 3.191, by 
reading into subsection (b) (1) that incarceration outside 
Florida be on charges pending in the other state before 
(b) (1) comes into play. 



A l s o  w i t h o u t  a m b i g u i t y  i s  t h e  o t h e r  r e q u i s i t e  t h a t  

s u b s e c t i o n  ( b )  ( 1 1 ,  by i t s  t e r m s ,  p r e s c r i b e s  f o r  i t s  a p p l i c a b i l i t y ,  

T h a t  i s ,  t h a t  t h e  p r i s o n e r  b e  "charged  w i t h  a crime by i n d i c t m e n t  

o r  i n f o r m a t i o n  i s s u e d  o r  f i l e d  under  t h e  laws o f  t h i s  S t a t e [ . l n  

C e r t a i n l y ,  under  t h e  Bivona r a t i o n a l e ,  s u b s e c t i o n  ( b )  (1) d i d  

n o t  a p p l y  t o  Mr. Naugle,  b e c a u s e  t h e  S t a t e  d i d  n o t  see f i t  t o  f i l e  

an  i n f o r m a t i o n  a g a i n s t  Mr. Naugle u n t i l  March 30, 1985--nearly 

t h r e e  months a f t e r  h i s  r e t u r n  t o  F l o r i d a ,  and a p p r o x i m a t e l y  f o u r  

and one-ha l f  months a f t e r  h i s  a r r e s t .  

T h i s  f a c t  is  i m p o r t a n t  n o t  s i m p l y  because  Mr. Naugle d i d  n o t  

f a l l  w i t h i n  t h e  s t r i c t  l anguage  o f  t h e  r u l e ,  b u t  a l s o  because  it 

had a  s u b s t a n t i v e  e f f e c t  on h i s  r i g h t s .  T h i s  is p a r t i c u l a r l y  s o  

when it is  remembered t h a t  Mr. Naugle a g r e e d  t o  waive t h e  

f o r m a l i t i e s  of e x t r a d i t i o n  when r e q u e s t e d  t o  do  s o  by  t h e  Michigan 

a u t h o r i t i e s  and ,  when f i r s t  g i v e n  t h e  o p p o r t u n i t y ,  e x e c u t e d  a 

f o r m a l  w r i t t e n  wa ive r .  

I n  Bivona t h i s  C o u r t  obse rved  t h a t  a p e r s o n  h e l d  i n  a 

f o r e i g n  j u r i s d i c t i o n  on F l o r i d a  c h a r g e s  would s t i l l  have  h i s  

r i g h t ,  under  t h e  Uniform C r i m i n a l  E x t r a d i t i o n  A c t ,  t o  seek  h i s  

r e l e a s e  i f  t h e  r e q u e s t i n g  s t a t e  was d i l a t o r y  i n  o b t a i n i n g  h i s  

r e t u r n .  The C o u r t  c i t e d  F l o r i d a ' s  s e c t i o n  941.17, F l o r i d a  

S t a t u t e s .  I t  r e a d s  a s  f o l l o w s :  

I f  t h e  accused  is n o t  a r r e s t e d  under  w a r r a n t  o f  t h e  
Governor by  t h e  e x p i r a t i o n  o f  t h e  time s p e c i f i e d  i n  t h e  
w a r r a n t  o r  bond, a  judge  o r  m a g i s t r a t e  may d i s c h a r g e  him o r  
may recommit him f o r  a  f u r t h e r  p e r i o d  n o t  t o  exceed  60 d a y s ,  
o r  a  judge  o r  m a g i s t r a t e  judge  may a g a i n  t a k e  b a i l  f o r  h i s  
a p p e a r a n c e  and s u r r e n d e r ,  a s  p r o v i d e d  i n  s. 941.16, b u t  
w i t h i n  a p e r i o d  n o t  t o  exceed  60 d a y s  a f t e  t h e  d a t e  o f  s u c h  
new bond. 



The g o v e r n o r ' s  w a r r a n t  is p r o v i d e d  f o r  i n  s. 941.07. Note t h a t  

t h e  f u g i t i v e ' s  wa ive r  under  s. 941.06 wa ives  t h e  r e q u i r e m e n t  of  a 

g o v e r n o r ' s  w a r r a n t  under  s. 941.07. 

A s  t h i s  C o u r t  obse rved  i n  Bivona,  t h e  p r o v i s i o n s  of s. 

941.17 might  n o t  b e  a ho l low p r o t e c t i o n  i n  t h e  case of  a f u g i t i v e  

who r e s i s t s  e x t r a d i t i o n ,  as i n  Hawkins. But it is o f  no u s e  t o  

someone s u c h  as Mr. Naugle,  who s o u g h t  t o  h a s t e n  t h e  d i s p o s i t i o n  

o f  t h e  c h a r g e s  a g a i n s t  him by a f f i r m a t i v e l y  waiv ing  t h e  f o r m a l  

e x t r a d i t i o n  r e q u i r e m e n t s  upon which release under  s. 941.17 are 

p r e d i c a t e d .  For  Mr. Naugle,  s. 941.17 is n o t  a "hol low 

p r o t e c t i o n n  a g a i n s t  t h e  S t a t e ' s  d i l a t o r i n e s s ;  it was no p r o t e c t i o n  

a t  a l l .  

Vis -a-v is  t h e  Bivona h o l d i n g  i t s e l f ,  it is s i g n i f i c a n t  t h a t  

s u b s e c t i o n  ( b )  (1) d o e s  n o t  r e f e r  t o  s. 941.17, b u t  d o e s  make 

s p e c i f i c  r e f e r e n c e  t o  ss. 941.45-941.50, which set  f o r t h  F l o r i d a ' s  

c o d i f i c a t i o n  o f  t h e  I n t e r s t a t e  Agreement on D e t a i n e r s .  Had Mr. 

Naugle been s e r v i n g  a s e n t e n c e  f o r  a c o n v i c t i o n  i n  Michigan,  and 

F l o r i d a  had sough t  him by f i l i n g  a d e t a i n e r ,  Mr. Naugle c o u l d  have 

made a r e q u e s t  f o r  f i n a l  d i s p o s i t i o n  under  s. 941.45(3)  (a )  and 

t h e r e b y  r e q u i r e d  t h e  S t a t e  t o  b r i n g  him t o  t r i a l  w i t h i n  180 d a y s .  

S u b s e c t i o n  ( b )  (1) 's r e f e r e n c e  t o  r i g h t s  under  t h e  d e t a i n e r  

s t a t u t e s  is a r e c o g n i t i o n  t h a t  p e r s o n s  s e r v i n g  s e n t e n c e s  i n  

f o r e i g n  j u r i s d i c t i o n s  have  speedy  t r i a l  r i g h t s  a l r e a d y ,  and s h o u l d  

n o t  b e  p e r m i t t e d  t o  t a k e  a d v a n t a g e  of  F l o r i d a ' s  speedy  t r i a l  r u l e .  

O t h e r w i s e ,  s u c h  p e r s o n s  would have  t h e  a b i l i t y  t o  s h o r t c h a n g e  t h e  

S t a t e  of  i ts f u l l  180-day s t a t u t o r y  speedy  t r i a l  p e r i o d  by  making 

a demand f o r  speedy  t r i a l  under  Ru le  3 .191(a )  (2). 



It thus makes sense that persons who have rights under the 

detainer statutes should be excluded from the benefits of Rule 

3.191. But if subsection (b) (1) is construed to exclude all 

prisoners in foreign jurisdictions, such creates an anomalous, 

counterproductive and unjust result: 

Persons of proven criminality who are serving sentences for 

crimes committed in other states have speedy trial protection; 

persons who seek to avoid answering to charges by actively 

resisting extradition have speedy trial protection; but persons 

who take affirmative steps to hasten their return to face the 

charges against them have none. 

Conclusion 

Mr. Naugle respectfully submits that for the reasons 

discussed herein, the Court's decision in Bivona was incorrect, 

overbroad, or inapplicable to him in any event. He therefore 

respectfully requests the Court to reverse the decision under 

review, and to remand to the trial court with instructions that he 

be discharged. 

Respectfully submitted, 

Steven * C. Naug 
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