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PREFACE 

T h i s  b r i e f  is s u b m i t t e d  on b e h a l f  o f  t h e  Responden t ,  MARTIN 

BROOKS, as Guard ian  Ad L i t em of  t h e  E s t a t e  o f  V i t o  S t u r i a n o ,  d e c e a s e d ,  

i n  r e s p o n s e  t o  t h e  b r i e f  s u b m i t t e d  by P e t i t i o n e r ,  JOSEPHINE STURIANO. 

I n  t h i s  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  by name o r  as  P l a i n t i f f  

and  D e f e n d a n t .  R e f e r e n c e  t o  t h e  Record on  Appeal  w i l l  b e  by R. l -366.  

Any emphas i s  a p p e a r i n g  i n  t h i s  b r i e f  is  t h a t  o f  t h e  writer u n l e s s  

o t h e r w i s e  i n d i c a t e d .  

STATEMENT OF THE CASE AND FACTS 

The Defendan t  a c c e p t s  t h e  s t a t e m e n t  of  t h e  case a n d  f a c t s  as 

p r e s e n t e d  by t h e  P l a i n t i f f  i n  h e r  b r i e f .  

SUMMARY OF ARGUMENT 

Both c e r t i f i e d  q u e s t i o n s  s h o u l d  b e  answered  i n  t h e  a f f i r m a t i v e .  

F l o r i d a  s h o u l d  c o n t i n u e  t o  a d h e r e  t o  t h e  l e x  l o c i  c o n t r a c t u s  r u l e  i n  

c o n t r a c t  d i s p u t e s ,  b e c a u s e  it is  t h e  o n l y  r u l e  which w i l l  p r o t e c t  t h e  

j u s t i f i e d  e x p e c t a t i o n s  o f  t h e  p a r t i e s  t o  a c o n t r a c t .  The f a c t  t h a t  w e  

l i v e  i n  a modern t r a n s i t o r y  s o c i e t y  i n c r e a s e s  r a t h e r  t h a n  d e c r e a s e s  

t h e  i m p o r t a n c e  of  t h i s  f a c t o r .  

I n  t h e  p r e s e n t  case, t h e  N e w  York s t a t u t e  e x c l u d i n g  c o v e r a g e  i n  

i n t e r s p o u s a l  cases bacame a mandatory  p a r t  o f  t h e  p o l i c y .  R e f u s i n g  t o  

g i v e  e f f e c t  t o  t h a t  p r o v i s i o n  would impose a n  a d d i t i o n a l  o b l i g a t i o n  

upon t h e  i n s u r e r  w i t h o u t  i t s  c o n s e n t ,  a n d  would c o n s t i t u t e  a n  

u n j u s t i f i a b l e  i n t e r f e r e n c e  w i t h  i t s  c o n t r a c t  r i g h t s .  Where p a r t i e s  

e n t e r  i n t o  a c o n t r a c t  unde r  t h e  l a w s  o f  a p a r t i c u l a r  j u r i s d i c t i o n ,  

which d i r e c t l y  a f f e c t  t h e i r  c o n t r a c t  r i g h t s ,  o n e  p a r t y  s h o u l d  n o t  b e  

a b l e  t o  u n i l a t e r a l l y  change  t h o s e  r i g h t s  by moving t o  a n o t h e r  s t a te  
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w i t h  d i f f e r e n t  l a w s ,  t o t a l l y  w i t h o u t  t h e  knowledge o f  t h e  o t h e r  p a r t y  

t o  t h e  c o n t r a c t .  

T h i s  C o u r t  s h o u l d  a l s o  c o n t i n u e  t o  a d h e r e  t o  i t s  p o l i c y  of  

d e n y i n g  r e c o v e r y  i n  i n t e r s p o u s a l  l i t i g a t i o n .  The f a c t s  o f  t h e  p r e s e n t  

case are b u t  a v a r i a t i o n  on  c i r c u m s t a n c e s  set f o r t h  i n  t h i s  C o u r t ' s  

earl ier  d e c i s i o n s  on t h e  i n t e r s p o u s a l  immunity  i s s u e ,  a n d  do n o t  c a l l  

f o r  t h e  s i g n i f i c a n t  d e p a r t u r e  f rom t h i s  C o u r t ' s  d e c i s i o n s  which t h e  

P l a i n t i f f  s e e k s  h e r e .  

NANCY LITTLE HOFFMANN, P.A. 
ATTORNEY AT LAW 

B A R N E T  BANK TOWER - SUITE  5 0 2  - 2 9 2 9  EAST  COMMERCIAL BOULEVARD.  F O R T  LAUDERDALE.  FLORIDA 3 3 3 0 8  . (3051 77 1-0606 



ARGUMENT 

POINT I 

THE LEX LOCI CONTRACTUS RULE GOVERNS THE RIGHTS AND 
LIABILITIES OF THE PARTIES I N  DETERMINING THE APPLICABLE 
LAW ON AN ISSUE OF INSURANCE COVERAGE, PRECLUDING 
CONSIDERATION BY THE FLORIDA COURTS OF OTHER RELEVANT 
FACTORS, SUCH AS THE SIGNIFICANT RELATIONSHIP BETWEEN 
FLORIDA AND THE PARTIES AND/OR THE TRANSACTION. 

The Defandan t  s u b m i t s  t h a t  t h e  c e r t i f i e d  q u e s t i o n  s h o u l d  b e  

3nswered i n  t h e  a f f i r m a t i v e ,  a n d  t h a t  t h e  l e x  loc i  c o n t r a c t u s  r u l e  

s h o u l d  g o v e r n  t h e  d i s p u t e  i n  t h e  p r e s e n t  case. A l t e r n a t i v e l y ,  s h o u l d  

t h i s  C o u r t  an swer  t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e ,  t h e  N e w  York 

s t a t u t e  i n  q u e s t i o n  s h o u l d  n o n e t h e l e s s  a p p l y ,  b a r r i n g  r e c o v e r y  i n  t h e  

i n s t a n t  case. 

On t h e  i s s u e  o f  w h e t h e r  F l o r i d a  s h o u l d  c o n t i n u e  t o  f o l l o w  

t r a d i t i o n a l  c h o i c e  o f  l a w  r u l e s  i n  c o n t r a c t u a l  d i s p u t e s ,  t h e  P l a i n t i f f  

s u g g e s t s  t h a t  F l o r i d a ' s  l o n g  s t a n d i n g  l a w  i n  t h i s  r e g a r d  "is no l o n g e r  

~ f  a n y  e f f i c a c y  i n  a modern t r a n s i t o r y  s o c i e t y " ,  p a r t i c u l a r l y  i n  l i g h t  

~ f  F l o r i d a ' s  l a r g e  n o n - n a t i v e  p o p u l a t i o n .  The P l a i n t i f f ' s  p r i m a r y  

3rgument  a p p e a r s  t o  b e  t h a t  s i n c e  t h i s  C o u r t  i n  B i shop  v. F l o r i d a  

S p e c i a l t y  P a i n t  Company, 389 So.2d 999 ( F l a .  1 9 8 0 1 ,  a d o p t e d  t h e  

" s i g n i f i c a n t  r e l a t i o n s h i p s  test" i n  t o r t  d i s p u t e s ,  "it makes 

3 b s o l u t e l y  no s e n s e  w h a t s o e v e r "  n o t  t o  a d o p t  t h e  same r u l e  i n  

c o n t r a c t u a l  d i s p u t e s .  The De fendan t  r e s p e c t f u l l y  s u b m i t s  t h a t  t h i s  

m a l y s i s  is  f a u l t y ,  a n d  t h a t  t h e  clear d i s t i n c t i o n  be tween  t h e  t w o  

t y p e s  o f  a c t i o n s  r e q u i r e s  t h a t  a d i f f e r e n t  r u l e  b e  e s t a b l i s h e d  as  t o  

The s i g n i f i c a n t  d i f f e r e n c e  be tween  t h e s e  t w o  t y p e s  o f  a c t i o n s  is  

t h a t  when p a r t i e s  e n t e r  i n t o  a c o n t r a c t u a l  r e l a t i o n s h i p ,  t h e y  d o  so 
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with the intention of establishing a binding agreement with regard to 

their rights and obligations. A party entering into a contract 

provides consideration therefor in the expectation that the 

obligations and rights set forth therein will not later be changed 

without his consent. These crucial factors are absent in personal 

injury tort litigation. It cannot seriously be suggested that, for 

example, an individual planning to travel to Florida would first 

investigate its tort laws to determine what his rights might be if he 

were involved in an accident there. 

A party's justifiable expectation regarding his contract rights 

is of such crucial importance that it has been embodied in our 

Constitution by virtue of Article I, Section 10, which prohibits the 

Legislature from making any law which would impair a party's 

contractual obligation. Indeed, this Court has jealously guarded the 

rights of parties to an insurance contract by refusing to give effect 

to a statutory amendment enacted after the policy was issued, which 

would have modified those rights retroactively. Dewberry v. 

Auto-Owners Insurance Company, 363 So.2d 1077 (Fla. 1978). 

We submit that the importance of giving effect to the parties' 

expectations under a contract justifies this Court in adhering to the 

traditional choice of law rules in contract cases, while departing 

therefrom in cases involving personal injury tort litigation. Matter 

concerning the validity of a contract and, with respect to insurance, 

the coverage afforded thereunder, should be governed by the law of the 

state where the parties negotiated for and entered into their 

contract. 
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The i m p o r t a n c e  o f  t h i s  c o n c e p t  i s  w e l l  i l l u s t r a t e d  by t h e  f a c t s  

o f  t h e  p r e s e n t  case. Here, t h e  p o l i c y  w a s  i s s u e d  t o  t h e  P l a i n t i f f ' s  

l a t e  husband  i n  t h e  S t a t e  o f  N e w  York,  a t  a t i m e  when t h e  s t a t u t e s  of  

N e w  York c o n t a i n e d  t h e  f o l l o w i n g  p r o v i s i o n :  

N o  p o l i c y  o r  c o n t r a c t  s h a l l  deemed t o  i n s u r e  a g a i n s t  
a n y  l i a b i l i t y  o f  a n  i n s u r e d  b e c a u s e  o f  d e a t h  o r  o f  
i n j u r i e s  t o  h i s  o r  h e r  s p o u s e  o r  b e c a u s e  o f  i n j u r y  
t o ,  or  d e s t r u c t i o n  o f  p r o p e r t y  o f  h i s  or h e r  s p o u s e  
u n l e s s  e x p r e s s  p r o v i s i o n  r e l a t i n g  s p e c i f i c a l l y  t h e r e t o  
i s  i n c l u d e d  i n  t h e  p o l i c y .  

N.Y.Ins. Law 5167 ( 3 ) ( M c K i n n e y ) ,  now r e c o d i f i e d  as 53420(g ) (McKinney  

1 9 8 5 ) .  I n  o t h e r  words ,  a l l  p o l i c i e s  i s s u e d  i n  N e w  York are deemed t o  

e x c l u d e  c o v e r a g e  i n  i n t e r s p o u s a l  l i a b i l i t y  cases, u n l e s s  t h e  p o l i c y  

s p e c i f i c a l l y  p r o v i d e s  f o r  s u c h  c o v e r a g e .  The p o l i c y  i n  q u e s t i o n  h e r e  

c o n t a i n s  no s u c h  p r o v i s i o n .  

A t  t h e  t i m e  t h i s  p o l i c y  w a s  i s s u e d ,  t h e  p a r t i e s  r e s i d e d  i n  N e w  

York a n d  t h e i r  v e h i c l e  w a s  g a r a g e d  i n  N e w  York.  T h e r e  is  n o t h i n g  i n  

t h e  p o l i c y  (R.270-305) or  e l s e w h e r e  t o  s u g g e s t  a n y  i n t e n t i o n  by e i t h e r  

t h e  i n s u r e r  or t h e  i n s u r e d  t h a t  N e w  York l a w  would n o t  c o n t i n u e  t o  

g o v e r n  t h i s  c o n t r a c t .  I n d e e d ,  a r e v i e w  o f  t h e  f a c e  s h e e t  a n d  

e n d o r s e m e n t s  shows t h a t  e v e n  a f t e r  t h e  i n s u r e d s  s u p p o s e d l y  moved t o  

F l o r i d a ,  t h e  i n s u r e r  w a s  t r e a t i n g  t h e  p o l i c y  as a N e w  York r i s k .  

N e w  York case l a w  s p e c i f i c a l l y  p r o v i d e s  t h a t  t h e  s t a t u t o r y  

p r o v i s i o n  r e f e r r e d  t o  a b o v e  is manda ted  i n t o  a n d  made a p a r t  of e v e r y  

p o l i c y  o f  a u t o m o b i l e  l i a b i l i t y  i n s u r a n c e  i s s u e d  i n  t h e  S t a t e  o f  N e w  

York ,  a n d  g o v e r n s  a l l  s u c h  p o l i c i e s  w i t h o u t  r e g a r d  t o  whe re  t h e  

a c c i d e n t  o c c u r s .  N e w  Amsterdam C a s u a l t y  Company v .  S t e c k e r ,  3  N.Y.2d 

1, 1 6 3  N.Y.S.2d 626 ( C t .  App. 1 9 5 7 ) .  Under t h i s  s t a te  o f  t h e  l a w  a t  

t h e  t i m e  t h e  p o l i c y  w a s  i s s u e d ,  t h e  i n s u r e r  w a s  c e r t a i n l y  e n t i t l e d  t o  

a s sume  t h a t  i t s  o b l i g a t i o n s  u n d e r  t h e  c o n t r a c t  would n o t  b e  i n c r e a s e d  
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s i m p l y  b e c a u s e  i t s  p o l i c y h o l d e r  moved t o  a n o t h e r  s t a te .  I n d e e d ,  New 

York l a w  s p e c i f i c a l l y  c o v e r s  t h a t  s i t u a t i o n ,  a n d  p r o v i d e s  e v e n  whe re  a 

p o l i c y h o l d e r  l a te r  moves t o  a n o t h e r  s t a t e  where  t h e  a c c i d e n t  o c c u r s ,  

and  e v e n  whe re  t h e  i n s u r e r  h a s  i s s u e d  a n  a p p r o p r i a t e  c h a n g e  o f  a d d r e s s  

endo r semen t  ,L/ t h a t  change  d o e s  n o t  n u l l i f y  a n y  p r o v i s i o n s  o f  t h e  

p o l i c y .  The s t a t u t e  e x c l u d i n g  c o v e r a g e  i n  i n t e r s p o u s a l  l i a b i l i t y  

c a s e s  c o n t i n u e s  t o  a p p l y .  Employers  L i a b i l i t y  A s s u r a n c e  C o r p o r a t i o n ,  

L t d .  v .  A r e s t y ,  11 A.D.2d 331 ,  205 N.Y.S.2d 7 1 1  (App. Div .  1 9 6 0 ) .  

A f t e r  a p a r t y  h a s  e n t e r e d  i n t o  a c o n t r a c t ,  a s u b s e q u e n t  i m p o s i t i o n  

of a d d i t i o n a l  l i a b i l i t i e s ,  or a d e p r i v a t i o n  of  e x i s t i n g  b e n e f i t s ,  

c a n n o t  c o n s t i t u t i o n a l l y  be e f f e c t e d  by l e g i s l a t i v e  a c t .  F l a . C o n s t . ,  

A r t .  I ,  § l o .  W e  s u b m i t  t h a t  w h e r e ,  as  i n  t h e  p r e s e n t  case, a n  i n s u r e r  

h a s  c o n t r a c t e d  t o  c o v e r  c e r t a i n  r i s k s  a n d  n o t  o t h e r s ,  i t s  i n s u r e d ' s  

s u b s e q u e n t  u n i l a t e r a l  move t o  a f o r e i g n  j u r i s d i c t i o n  s h o u l d  n o t  

s c c o m p l i s h  t h a t  same r e s u l t .  The p o l i c y ,  when it was i s s u e d ,  was 

deemed t o  i n c l u d e  t h e  s t a t u t e  i n  q u e s t i o n ,  a n d  t h a t  e x c l u s i o n  s h o u l d  

n o t  be e x c i s e d  f r o m  t h e  p o l i c y  w i t h o u t  t h e  c o n s e n t  o f  o n e  o f  t h e  

c o n t r a c t i n g  p a r t i e s .  I n d e e d ,  b u t  f o r  t h e  s t a t u t e ,  t h e  i n s u r e r  m i g h t  

w e l l  h a v e  i n c l u d e d  a s p e c i f i c  e x c l u s i o n  i n  t h e  p o l i c y  -- which 

e x c l u s i o n  would be u p h e l d  i n  F l o r i d a .  F l o r i d a  Farm Bureau  I n s .  C o .  v .  

GEICO, 387 So.2d 932 ( F l a .  1 9 8 0 ) .  

It  is  f o r  t h i s  basic r e a s o n  t h a t  t h e  p l a c e  o f  c o n t r a c t i n g  is  t h e  

n o s t  l o g i c a l  a n d  f a i r  c h o i c e  o f  l a w  r u l e  i n  a c o n t r a c t u a l  d i s p u t e .  W e  

s u b m i t  t h a t  t h i s  C o u r t  s h o u l d  c o n t i n u e  t o  f o l l o w  t h i s  sound  r u l e ,  a n d  

s h o u l d  c o n t i n u e  t o  draw t h e  v e r y  real  d i s t i n c t i o n  be tween  c o n t r a c t u a l  

L/ I n  t h e  p r e s e n t  case, t h e r e  is  n o t h i n g  i n  t h e  r e c o r d  t o  s u g g e s t  t h a t  
t h e  S t u r i a n o s  e v e r  t o l d  t h e i r  i n s u r e r  t h a t  t h e y  we re  s p e n d i n g  p a r t  o f  
s a c h  y e a r  i n  F l o r i d a .  Even i f  t h e y  h a d ,  o f  c o u r s e ,  u n d e r  A r e s t y ,  it 
u o u l d  make no d i f f e r e n c e  . 
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and tort disputes. 

Even if this Court should determine to apply the significant 

relationship test as enunciated in the Restatement (Second) Conflict 

~f Law Section 188, however, the outcome of the present dispute should 

not be affected. This is so because even under Restatement 

guidelines, the law of New York would control, since it is New York 

which would have the most significant relationship to the transaction. 

Analyzing the factors set forth in Section 188 (21, the first two 

factors (place of contracting and place of negotiation of the 

contract) clearly point to New York as the proper choice. The 

remaining three factors (place of performance, location of the subject 

natter, and residence of the parties) would also point to New York, 

since at the time the policy was issued, the parties were New York 

residents and their vehicle was garaged there. Their subsequent 

decision to spend eight months of the year in Florida was not 

communicated to the insurer, and thus the insurer was not on 

reasonable notice that the risk of the policy was centered in Florida 

rather than New York. Accordingly, Florida law should not be applied. 

New Jersey Manufacturers Insurance Company v. Woodward, 456 So.2d 552 

(Fla. 3d DCA 1984); State Farm Mutual Automobile Insurance Company v. 

Davella, 450 So.2d 1202 (Fla. 3d DCA 1984). 

In summary, as is pointed out in the comment to Section 188 of the 

Restatement, "Protection of the justified expectations of the parties 

is the basic policy underlying the field of contracts." In the 

?resent case, application of any law other than that of the State of 

New York would wholly destroy this expectation, and defeat the goal of 

zertainty and predictability of result. Although the Plaintiff argues 
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f o r  a  change i n  t h e  law because  of F l o r i d a ' s  mobi le  p o p u l a t i o n ,  w e  

submit  t h a t  t h i s  f a c t  makes t h e  need f o r  c e r t a i n t y  and p r e d i c t a b i l i t y  

of  r e s u l t  a l l  t h e  g r e a t e r .  I t  i s  f o r  t h i s  r e a s o n  t h a t  t h e  law of New 

York shou ld  be a p p l i e d  i n  t h e  p r e s e n t  c a s e  and t h a t  F l o r i d a  s h o u l d  

c o n t i n u e  t o  a p p l y  t h e  l e x  l o c i  c o n t r a c t u s  r u l e  i n  d i s p u t e s  i n v o l v i n g  

c o n t r a c t u a l  m a t t e r s .  The c e r t i f i e d  q u e s t i o n  s h o u l d  be answered i n  t h e  

a f f i r m a t i v e ,  and t h e  d e c i s i o n  of t h e  D i s t r i c t  Court  of Appeal s h o u l d  

be approved.  
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POINT I1 

THE DOCTRINE OF INTERSPOUSAL IMMUNITY BARS AN OTHERWISE 
VALID CLAIM BY AN INJURED PASSENGER WHOSE NEGLIGENT SPOUSE 
DIED AS A RESULT OF THE ACCIDENT, WHERE THE CLAIM IS 
LIMITED TO THE AMOUNT OF INSURANCE COVERAGE, THE PLAINTIFF 
IS THE ONLY PARTY INTERESTED IN THE ESTATE AND A GUARDIAN 
AD LITEM IS APPOINTED. 

Both parties to this proceeding agree that this Court should take 

the "next logical step" in its line of cases dealing with interspousal 

immunity. The disagreement lies in which direction that "next logical 

step" should take. While the plaintiff argues that this Court is 

moving in the direction of enlarging liability in cases of this type, 

the Defendant respectfully submits that the contrary is true, and that 

the next logical step would be a determination of no liability in the 

present case. 

In 1980, this Court rejected the suggestion that interspousal 

immunity had become an outdated concept, and held in Raisen v. Raisen, 

379 So.2d 352 (Fla. 1980) that the doctrine "...is still viable in 

Florida and that it precludes a tort action between husband and wife 

in all cases." Id. at 355. - 

Thereafter on April 29, 1982, this Court issued a quartet of 

opinions dealing with this subject2, of which the Roberts and Ard 

decisions have some bearing upon the present question. In Ard, the 

Court was dealing with the somewhat related question of parental 

immunity, and carved out an exception to that doctrine in cases where 

the allegedly negligent parent had liability insurance which would 

21 West v. West, 414 So.2d 189 (Fla. 1982); ~oberts v. ~oberts, 414 
So.2d 190 (Fla. 1982); Ard v. Ard, 414 So.2d 1066 (Fla. 1982); and 
Hill v. Hill, 415 So.2d 20 (Fla. 1982). 
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c o v e r  t h e  i n c i d e n t .  The C o u r t  went  on t o  s a y ,  however ,  t h a t  if t h e  

p o l i c y  i n  q u e s t i o n  d i d  n o t  c o v e r  t h e  i n c i d e n t  o r  c o n t a i n e d  a n  

e x c l u s i o n a r y  c l a u s e  f o r  f a m i l y  members,  t h e n  p a r e n t a l  immuni ty  would 

n o t  b e  wa ived  a n d  t h e  c h i l d  c o u l d  n o t  s u e  h i s  p a r e n t .  e, s u p r a  a t  

1067 .  

R o b e r t s ,  on  t h e  o t h e r  h a n d ,  w a s  a n  i n t e r s p o u s a l  immuni ty  case 

w h i c h ,  l i k e  t h e  p r e s e n t  case, i n v o l v e d  a s i t u a t i o n  whe re  t h e  s u r v i v i n g  

w i f e  w a s  s u i n g  t h e  estate o f  h e r  d e c e a s e d  husband .  T h e r e ,  t h e  C o u r t  

h e l d  t h a t  t h e  d o c t r i n e  o f  immuni ty  s u r v i v e d  t h e  d e a t h  o f  t h e  d e f e n d a n t  

s p o u s e .  R o b e r t s  d i f f e r s  f r o m  t h e  p r e s e n t  case o n l y  i n  t h e  f ac t  t h a t  a n  

i n t e n t i o n a l  t o r t  w a s  i n v o l v e d  a n d  t h e r e  w a s  no i n s u r a n c e  c o v e r a g e .  

The f o l l o w i n g  y e a r ,  i n  Dressler v .  Tubbs ,  435 So.2d 792 ( F l a .  

1 9 8 3 ) ,  t h i s  C o u r t  h a d  b e f o r e  it a q u e s t i o n  c e r t i f i e d  by t h e  F i f t h  

D i s t r i c t ,  namely w h e t h e r  t h e  l i a b i l i t y  i n s u r a n c e  e x c e p t i o n  which  t h i s  

C o u r t  a p p l i e d  i n  - Ard t o  p a r e n t a l  immuni ty  cases would a l s o  a p p l y  i n  

t h e  case o f  i n t e r s p o u s a l  l i t i g a t i o n .  I n  t h a t  case, b o t h  p a r t i e s  were 

d e c e a s e d ,  a n d  t h e  estate o f  t h e  w i f e  w a s  s u i n g  t h e  estate of t h e  

h u s b a n d .  The C o u r t  d e c l i n e d  t o  answer  t h e  c e r t i f i e d  q u e s t i o n  o f  

w h e t h e r  i n t e r s p o u s a l  immuni ty  would b e  waived  t o  t h e  e x t e n t  of  

l i a b i l i t y  i n s u r a n c e  i n  n e g l i g e n c e  cases. I n s t e a d ,  t h e  C o u r t  b a s e d  i t s  

d e c i s i o n  o n  t h e  f a c t  t h a t  Dressler w a s  a w r o n g f u l  d e a t h  case, a n d  t h a t  

t h e  w i f e ' s  d i s a b i l i t y  t o  s u e  b e c a u s e  of  i n t e r s p o u s a l  immuni ty  w a s  

p e r s o n a l  t o  h e r ;  t h u s  h e r  s u r v i v o r s  c o u l d  b r i n g  a n  a c t i o n  i n  t h e i r  own 

r i g h t ,  d e s p i t e  t h e  f a c t  t h a t  t h e  w i f e  would n o t  h a v e  b e e n  a b l e  t o  s u e  

h a d  s h e  l i v e d .  The C o u r t  i n  Dressler d i s t i n g u i s h e d  i t s  earlier 

d e c i s i o n  i n  R o b e r t s  v .  R o b e r t s ,  b e c a u s e  R o b e r t s  w a s  n o t  a w r o n g f u l  

d e a t h  a c t i o n ,  a n d  t h e  p e r s o n  b r i n g i n g  s u i t  i n  t h a t  case w a s  t h e  v e r y  
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p e r s o n  i n  whom t h e  d i s a b i l i t y  t o  s u e  w a s  i n h e r e n t .  

T h i s  C o u r t  m o s t  r e c e n t l y  a d d r e s s e d  t h e  i n t e r s p o u s a l  immunity 

q u e s t i o n  i n  Snowten v .  Snowten, 475 So.2d 1 2 1 1  ( F l a .  1 9 8 5 )  a n d  

Zimmerman v .  Zimmerman, 478 So.2d 350 ( F l a .  1 9 8 5 ) .  I n  t h o s e  

d e c i s i o n s ,  t h e  C o u r t  answered  i n  t h e  n e g a t i v e  t h e  q u e s t i o n  of  w h e t h e r  

t h e  d o c t r i n e  o f  i n t e r s p o u s a l  immunity would be  waived  t o  t h e  e x t e n t  o f  

a v a i l a b l e  l i a b i l i t y  i n s u r a n c e  i n  a n  a c t i o n  f o r  n e g l i g e n t  t o r t .  

Defendan t  s u b m i t s  t h a t  Snowten a n d  Zimmerman, when read i n  

c o n j u n c t i o n  w i t h  R o b e r t s ,  c o n t r o l  t h e  outcome o f  t h e  p r e s e n t  a p p e a l  

a n d  mandate  t h a t  t h e  d o c t r i n e  o f  i n t e r s p o u s a l  immunity be  a p p l i e d  t o  

b a r  t h e  p r e s e n t  a c t i o n .  The o n l y  d i s t i n c t i o n  between Snowten or 

Zimmerman a n d  t h e  p r e s e n t  case is  t h e  f a c t  t h a t  t h e  n e g l i g e n t  s p o u s e  

d i e d  b e f o r e  s u i t  w a s  f i l e d .  However, t h i s  Cour t  made it clear i n  

R o b e r t s  t h a t  t h e  i n t e r s p o u s a l  immunity  d o c t r i n e  s u r v i v e s  t h e  d e a t h  o f  

t h e  d e f e n d a n t  s p o u s e ,  a n d  t h u s  t h e  d o c t r i n e  would a p p l y  h e r e .  

P l a i n t i f f ,  on  t h e  o t h e r  hand ,  t a k e s  t h e  p o s i t i o n  t h a t  t h i s  d i s p u t e  

s h o u l d  b e  gove rned  by Dressler v .  Tubbs ,  s i n c e  i n  t h a t  case t h e  

d e f e n d a n t  s p o u s e  had  d ied .  Such r e l i a n c e  is  e n t i r e l y  m i s p l a c e d ,  

however ,  s i n c e  t h e  o n l y  r e a s o n  t h i s  Cour t  p e r m i t t e d  s u i t  t o  go f o r w a r d  

i n  Dressler w a s  t h e  f a c t  t h a t  it w a s  a w r o n g f u l  d e a t h  case b r o u g h t  n o t  

by t h e  s p o u s e ,  b u t  by h e r  s u r v i v o r s .  The C o u r t  made it q u i t e  clear 

t h a t  t h e  w i f e ' s  d i s a b i l i t y  t o  s u e  w a s  p e r s o n a l  t o  h e r  a n d  d ied  w i t h  

h e r ,  a n d  t h a t  t h e  s u r v i v o r s  w e r e  p e r m i t t e d  t o  s u e  o n l y  b e c a u s e  t h e y  

h a d  a s e p a r a t e  c a u s e  o f  a c t i o n  a g a i n s t  t h e  d e f e n d a n t  es ta te  i n  t h e i r  

own r i g h t .  I n d e e d ,  t h e  Dressler c o u r t  d i s t i n g u i s h e d  R o b e r t s  p r e c i s e l y  

b e c a u s e ,  l i k e  t h e  p r e s e n t  case, it w a s  n o t  a w r o n g f u l  d e a t h  a c t i o n  a n d  

b e c a u s e  " . . . t h e  p e r s o n  b r i n g i n g  t h e  s u i t  is  t h e  v e r y  p e r s o n  i n  whom 

t h e  d i s a b i l i t y  t o  s u e  is  i n h e r e n t . "  Dressler, s u p r a  a t  794. 
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This Court has now answered the questions left unanswered in 

Dressler v. Tubbs and Ard v. Ard, namely whether the doctrine of 

interspousal immunity, like the doctrine of parental immunity, is 

waived to the extent of available liability insurance, when the action 

is for a negligent tort. In both Snowten and Zimmerman, the Court 

answered this question in the negative. The Court did not restrict 

its holding to cases where the defendant spouse is still living, and 

it is apparent from both opinions that the Court has sought to put to 

rest the notion that its - Ard decision can in any way be carried over 

to the interspousal immunity cases. Indeed, the Court specifically 

stated in Snowten that its decisions in - Ard and Dressler do not 

indicate any intention to abrogate the doctrine of interspousal 

immunity. Having earlier held in Roberts that the doctrine survives 

the death of the defendant spouse, this Court should now specifically 

hold that a living spouse may not sue the estate of her deceased 

spouse, irrespective of whether liability coverage exists. 

The Plaintiff is apparently seeking to have this Court carve out a 

special exception to its general nonliability rule in interspousal 

cases so that recovery may be allowed where the negligent spouse is 

dead and thus there is no danger of promoting marital disharmony. 

This Court had the opportunity to make such a ruling in Dressler, but 

instead considered its decision controlled by Shiver v. Sessions, 80 

So.2d 905 (Fla. 1955) which held that the rule of marital immunity had 

no application in wrongful death cases. Furthermore, this Court in 

Dressler specifically harmonized that case with its earlier decision 

in Roberts, supra. Had this Court intended to hold, as the Plaintiff 

now claims, that interspousal immunity is waived whenever one of the 
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s p o u s e s  is  dead, t h e n  c l e a r l y  t h i s  C o u r t  would have  been  r e q u i r e d  t o  

recede f r o m  o r  o v e r r u l e  R o b e r t s .  W e  s u b m i t  t h a t  t h i s  C o u r t  i n t e n d e d  

t o  restr ict  i t s  Dressler h o l d i n g  t o  w r o n g f u l  d e a t h  cases, a n d  d i d  n o t  

i n t e n d  t o  h o l d  t h a t  t h e  i n t e r s p o u s a l  immunity  b a r  is  waived  i n  a l l  

cases where  t h e  marital bond h a s  been  d i s s o l v e d  by d e a t h .  

A s  i n  a n y  immunity  case, w h e t h e r  it be  s u i t s  be tween  s p o u s e s ,  

be tween  p a r e n t  a n d  c h i l d ,  o r  a g a i n s t  a s o v e r e i g n ,  a j u d i c i a l  b a r  

a g a i n s t  a n  o t h e r w i s e  v a l i d  c a u s e  o f  a c t i o n  c a n  lead t o  h a r s h  r e s u l t s  

i n  t h e  i n d i v i d u a l  case. T h a t  f a c t o r  d o e s  n o t ,  however ,  j u s t i f y  

c o m p l e t e  a b o l i t i o n  o f  t h e  r u l e  o f  l a w  s i m p l y  b e c a u s e  on t h e  f ac t s  o f  a  

p a r t i c u l a r  case t h e  p o l i c y  r e a s o n s  f o r  t h e  r u l e  do  n o t  e x i s t .  The 

Defendan t  s u b m i t s  t h a t  a l o g i c a l  e x t e n s i o n  of  t h i s  C o u r t ' s  

i n t e r s p o u s a l  immunity  r u l i n g s  r e q u i r e s  a r e v e r s a l  o f  t h e  F o u r t h  

Dis t r ic t  C o u r t  of A p p e a l ' s  d e c i s i o n  i n  t h e  p r e s e n t  c a s e ,  a n d  a h o l d i n g  

t h a t  t h e  s u i t  w a s  b a r r e d .  
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CONCLUSION 

1 )  F o r  t h e  r e a s o n s  set f o r t h  a b o v e ,  t h e  c e r t i f i e d  q u e s t i o n s  s h o u l d  

1 1  b o t h  b e  a n s w e r e d  i n  t h e  a f f i r m a t i v e ,  a n d  t h e  c a u s e  s h o u l d  b e  remanded 

1 1  t o  t h e  t r i a l  c o u r t  w i t h  d i r e c t i o n s  t h a t  judgment b e  e n t e r e d  i n  f a v o r  

1 1  o f  t h e  D e f e n d a n t .  
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