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STATEMENT OF FACTS A N D  CASE 

J o z w i a k  s u e d  R o b e r t  L e o n a r d  a s  S h e r i f f  o f  Suwannee  

C o u n t y  a n d  Suwannee Coun ty  as  h i s  e m p l o y e r  f o r  f a l s e  a r r e s t  a n d  

f a l s e  i m p r i s o n m e n t .  The claim a g a i n s t  Suwannee C o u n t y  was 

d i s m i s s e d  b e c a u s e  R o b e r t  L e o n a r d  as  S h e r i f f  o f  Suwannee Coun ty  i s  

a  s e p a r a t e ,  w h o l l y  i n d e p e n d e n t ,  c o n s t i t u t i o n a l  o f f i c e r .  The  

c o m p l a i n t  a g a i n s t  L e o n a r d  was d i s m i s s e d  b e c a u s e  t h e  P l a i n t i f f  

f a i l e d  t o  comply  w i t h  t h e  n o t i c e  r e q u i r e m e n t s  o f  C h a p t e r  7 6 8 ,  

F l o r i d a  S t a t u t e  S e c t i o n  7 6 8 . 2 8 ( 6 ) .  J o z w i a k ' s  a p p e a l  i n  

t h e  F i r s t  D i s t r i c t  on November 1 3 ,  1986 a f f i r m e d  t h e  T r i a l  

C o u r t ' s  d i s m i s s a l  b u t  c e r t i f i e d  t h e  i s s u e  p r e s e n t e d  t o  t h i s  

C o u r t .  



S U M M A R Y  OF ARGUMENT 

When a S h e r i f f  h a s  p u r c h a s e d  l i a b i l i t y  i n s u r a n c e  f o r  

claims g r o w i n g  o u t  o f  t h e  p e r f o r m a n c e  o f  h i s  d u t i e s  p u r s u a n t  t o  

F l o r i d a  S t a t u t e  S e c t i o n  30.55,  t h e  S h e r i f f  w a i v e s  t h e  

b e n e f i t  d e f e n s e  o f  g o v e r n m e n t a l  i m m u n i t y .  The w a i v e r  o f  t h e  

b e n e f i t  d e f e n s e  o f  g o v e r n m e n t a l  i m m u n i t y  i n c l u d e s  t h e  n o t i c e  

r e q u i r e m e n t s  a s  a c o n d i t i o n  p r e c e d e n t  t o  t h e  i n s t i t u t i o n  o f  

l i t i g a t i o n  c o n t a i n e d  i n  F l o r i d a  S t a t u t e  S e c t i o n  7 6 8 . 2 8 ( 6 ) .  



ARGUMENT 

F l o r i d a  S t a t u t e  S e c t i o n  3 0 . 5 5  h a s  i t s  o r i g i n  i n  

1961 a n d  r e m a i n s  i d e n t i c a l  t o d a y .  I n  c o n s i d e r a t i o n  f o r  t h e  

payment  o f  premiums f o r  l i a b i l i t y  i n s u r a n c e  f o r  c l a i m s  g r o w i n g  

o u t  o f  t h e  p e r f o r m a n c e  o f  t h e  d u t i e s  o f  t h e  S h e r i f f  o r  h i s  

D e p u t i e s ,  e . g .  F a l s e  Arrest ,  F a l s e  I m p r i s o n m e n t ,  a S h e r i f f  w a i v e s  

t h e  b e n e f i t  d e f e n s e  o f  g o v e r n m e n t a l  immuni ty .  

A s  a r e s u l t  o f  t h e  p u r c h a s e  o f  l i a b i l i t y  i n s u r a n c e  by 

t h e  S h e r i f f  f o r  c l a i m s  u n d e r  t h e  p e r f o r m a n c e  o f  h i s  d u t i e s  o r  h i s  

d e p u t i e s ,  a S h e r i f f  (LEONARD) h a s  c o m p l e t e l y ,  t o t a l l y ,  and  

w i t h o u t  e x c e p t i o n  w a i v e d  a l l  t h e  b e n e f i t  d e f e n s e s  o f  g o v e r n m e n t a l  

i m m u n i t y .  

The q u e s t i o n  c e r t i f i e d  by t h e  F i r s t  D i s t r i c t  i n  t h e  

c a s e  s u b  j u d i c e  i s ,  d o e s  t h e  Supreme C o u r t ' s  h o l d i n g  i n  

A v a l l o n e  v .  Board  o f  C o u n t y  C o m m i s s i o n e r s  o f  C i t r u s  C o u n t y ,  

S o . 2 d  - ( F l a .  1 9 8 6 1 ,  O p i n i o n  f i l e d  J u l y  1 0 ,  1986 ( 1 1  FLW 

3 1 2 1 ,  t h a t  t h e  p u r c h a s e  o f  l i a b i l i t y  i n s u r a n c e  p u r s u a n t  t o  

F l o r i d a  S t a t u t e  S e c t i o n  2 8 6 . 2 8  c o n s t i t u t e s  a w a i v e r  o f  

s o v e r e i g n  immuni ty  up t o  t h e  l i m i t s  of  i n s u r a n c e  c o v e r a g e  n e g a t e  

t h e  n e c e s s i t y  o f  t h e  p l a i n t i f f  t o  comply  w i t h  t h e  n o t i c e  

p r o v i s i o n s  o f  F l o r i d a  S t a t u t e s  S e c t i o n  7 6 8 . 2 8 ( 6 )  f o u n d  by 

t h a t  C o u r t  i n  B u r k e t t  v .  C a l h o u n  C o u n t y ,  441 S o . 2 d  1108  

( F l a .  1st D C A  1 9 8 3 ) ?  

P r o b a b l y  u n i n t e n t i o n a l l y  t h e  q u e s t i o n  c e r t i f i e d  by t h e  

F i r s t  D i s t r i c t  c o n t a i n s  two q u e s t i o n s .  The f i r s t  o f  w h i c h  d e a l s  



with the purchase of liability insurance by a governmental entity 

or subdivision pursuant Florida Statute Section 286.28, the 

second, the purchase of liability insurance by a Sheriff pursuant 

to Florida Statute 30.55. The difference in the two 

statutes may not, at first glance, appear, yet there are some 

subtle, very distinct dissimilarities that merit notation. 

Section 286.28 does constitute a waiver of 

sovereign immunity up to the limits of the insurance coverage, 

whereas the waiver of immunity by a Sheriff under Section 

30.55 annihilates "the benefit defense of government immunity in 

any suit resulting against the Sheriff, his Deputies or 

employees ..." Though the question certified to this Court is 
technically bifurcated because the case sub judice deals with 

Section 30.55 and the question certified deals with 

Section 286.28 and the plain statutory language of each 

exhibit differences, the issue certified should be addressed and 

answered uniformly as it pertains to the issue of notice 

requirements under Section 768,28. 

Though Mrowczynski v. Vizenthal, 445 So.2d 1099 

(Fla. 4th DCA 1984) and Burkett v. Calhoun County held 

that there was a mandatory requirement of compliance with the 

notice provision under Section 768.28(6) prior to the 

institution of litigation against a State entity, neither case 

dealt with Section 30.55. 

Both Section 30.55 and Section 286.28, its 

predecessor, Florida Statute Section 455.06 preexisted the 

limited waiver of liability enacted by the Florida Legislature in 



1973 .  P r i o r  t o  t h e  c r e a t i o n  o f  S e c t i o n  7 6 8 . 2 8  a l l  S t a t e  

a g e n c i e s  e n j o y e d  g o v e r n m e n t a l  immuni ty  f o r  t o r t i o u s  a c t s  u n l e s s  

t h e y  had  p u r c h a s e d  l i a b i l i t y  i n s u r a n c e  t o  c o v e r  t h o s e  a c t s .  I n  

e s t a b l i s h i n g  S e c t i o n  7 6 8 . 2 8 ,  t h e  F l o r i d a  L e g i s l a t u r e  

a c k n o w l e d g e d  t h e  f a c t  t h a t  t h e r e  were v a r i o u s  s t a t u t e s  i n  

e x i s t e n c e  w a i v i n g  g o v e r n m e n t a l  i m m u n i t y  u n d e r  c e r t a i n  

c i r c u m s t a n c e s .  S e c t i o n  7 6 8 . 2 8 ( 1 0 )  s t a t e s  "laws a l l o w i n g  

t h e  S t a t e  o r  i t s  a g e n c i e s  o r  s u b d i v i s i o n s  t o  buy i n s u r a n c e  a r e  

s t i l l  i n  f o r c e  a n d  e f f e c t  a n d  a r e  n o t  r e s t r i c t e d  i n  a n y  way b y  

t h e  terms of  t h i s  a c t . "  

I n  I n g r a h a m  v .  Dade C o u n t y  S c h o o l  B o a r d ,  450 

So .2d  8 4 7  ( F l a .  1 9 8 4 )  t h i s  C o u r t  h e l d  t h a t  t h e  t w e n t y - f i v e  

p e r c e n t  a t t o r n e y ' s  f e e  l i m i t a t i o n  p r o v i s i o n  o f  S e c t i o n  

7 6 8 . 2 8 ( 8 )  "is t h e  o n l y  p o r t i o n  o f  t h i s  u n i t a r y  c o n c e p t  w h i c h  

d e a l s  w i t h  a t t o r n e y ' s  f e e s ,  i t s  p r o v i s i o n s  g o v e r n  a s i t u a t i o n  as 

i n  t h i s  case ,  where  a  S t a t e  a g e n c y  p u r c h a s e s  s u p p l e m e n t a l  and  

d i s c r e t i o n a r y  i n s u r a n c e . "  ( P g  8 4 9 )  T h e r e f o r e ,  t h e  mere f a c t  

t h a t  i n s u r a n c e  h a s  b e e n  p u r c h a s e d  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  

S e c t i o n  455 .06  o r  i t s  p r e d e c e s s o r  S e c t i o n  2 8 6 . 2 8 ,  

" t h e  t w e n t y - f i v e  p e r c e n t  l i m i t a t i o n  on a t t o r n e y ' s  f ees  r e l a t e s  t o  

a n y  judgment  o r  s e t t l e m e n t  and  t h e r e f o r e  a p p l i e s  t o  a l l  

s i t u a t i o n s  i n v o l v i n g  w a i v e r  o f  immuni ty  r e g a r d l e s s  o f  t h e  s o u r c e  

o f  p a y m e n t .  ( P g  8 4 9 )  

I n  A v a l l o n e ,  t h i s  C o u r t  h e l d  t h a t  c o n t i n g e n t  

w a i v e r s  o f  s o v e r e i g n  immuni ty  a r e  " i n d e p e n d e n t  o f  t h e  g e n e r a l  

w a i v e r  o f  immuni ty  i n  S e c t i o n  7 6 8 . 2 8 . "  (Pg  3 1 3 )  The o f t e n  

a b u s e d ,  c o n f u s e d ,  m i s u s e d  d i s t i n c t i o n  p r o d u c e d  by t h e  



c o n t o r t i o n i s t i c  l e g a l  g y m n a s t i c s  d i s t i n c t i o n  b e t w e e n  a 

f u n c t i o n a l ,  o p e r a t i o n a l ,  o r  d i s c r e t i o n a r y  ac t  t o  d e t e r m i n e  

l i a b i l i t y  b y  a g o v e r n m e n t a l  a g e n c y  was h e l d  n o t  t o  e x i s t  w h e r e  

i n s u r a n c e  c o v e r a g e  h a s  b e e n  p r o v i d e d  u n d e r  S e c t i o n  286 .28 .  

The n o t i c e  p r o v i s i o n s  o f  S e c t i o n  7 6 8 . 2 8 ( 6 ) ( a ) ,  

r e q u i r e  t h a t  a claim b e  p r e s e n t e d  i n  w r i t i n g  w i t h i n  t h r e e  y e a r s  

a f t e r  t h e  claim a c c r u e d  t o  t h e  D e p a r t m e n t  o f  I n s u r a n c e  a n d  t h e  

a g e n c y ,  s u b d i v i s i o n ,  e t c . ,  i n v o l v e d .  T h i s  c o n d i t i o n  p r e c e d e n t  t o  

t h e  i n s t i t u t i o n  o f  a law s u i t  a g a i n s t  a  g o v e r n m e n t a l  a g e n c y  i s  

f o r  t h e  p u r p o s e  o f  a l l o w i n g  t h e  D e p a r t m e n t  o f  I n s u r a n c e ,  as  w e l l  

as  t h e  a p p r o p r i a t e  a g e n c y ,  time t o  i n v e s t i g a t e  a  claim t h a t  h a s  

b e e n  made a g a i n s t  them p r i o r  t o  l i t i g a t i o n .  However ,  w h e r e  

i n d e p e n d e n t  i n s u r a n c e  h a s  b e e n  s e c u r e d ,  how i s  t h e  p u r p o s e  b e h i n d  

n o t i c e  t o  t h e  D e p a r t m e n t  o f  I n s u r a n c e  o r  t h e  p a r t i c u l a r  a g e n c y  

b e i n g  s e r v i c e d ?  A s  w i t h  a n y  o t h e r  i n d i v i d u a l  who is  p r o t e c t e d  

by i n s u r a n c e  f o r  t o r t i o u s  a c t s ,  t h i s  S h e r i f f  r e c e i v e d  h i s  n o t i c e  

o n c e  l i t i g a t i o n  was i n s t i t u t e d .  I f  w e  a l l o w  i n d e p e n d e n t  o u t s i d e  

i n s u r a n c e  t o  b e  s e c u r e d  by g o v e r n m e n t a l  a g e n c i e s  a n d  t h e n  a f f o r d  

u n t o  t h e s e  i n s u r a n c e  c o m p a n i e s  t h e  immuni ty  g i v e n  t o  t h e  

g o v e r n m e n t ,  a r e  we n o t  c r e a t i n g  g o v e r n m e n t a l  immuni ty  i n  t h e  

p r i v a t e  s e c t o r ?  

A c l o s e  r e a d i n g  o f  B u r k e t t  a n d  Mrowcyznski  

show o u r  A p p e l l a t e  C o u r t s  t r y i n g  t o  l i m i t  l i a b i l i t y ,  t h a t  was 

o t h e r w i s e  u n l i m i t e d  p r i o r  t o  t h e  e x i s t e n c e  o f  S e c t i o n  

7 6 8 . 2 8 .  The l i m i t e d  w a i v e r  o f  l i a b i l i t y  c r e a t e d  u n d e r  

S e c t i o n  7 6 8 . 2 8  d o e s  n o t  now l i m i t  w h a t  was b e f o r e  a  

c o m p l e t e  w a i v e r  o f  l i a b i l i t y  u n d e r  S e c t i o n  30.55 a n d  



S e c t i o n  455 .06 ,  c u r r e n t l y  S e c t i o n  286.28.  

P r i o r  t o  t h e  e x i s t e n c e  o f  t h e  l i m i t e d  w a i v e r  o f  

l i a b i l i t y  u n d e r  S e c t i o n  768 .28  what  n o t i c e  had t o  be 

p r o v i d e d  t o  i n s u r a n c e  c a r r i e r s  who p r o v i d e d  c o v e r a g e  u n d e r  

S e c t i o n  455.06 o r  S e c t i o n  30.55? None. To now 

a t t e m p t  t o  s a y  t h a t  we have  u n l e a s h e d  some of  o u r  gove rnmen ta l  

immunity and p e r m i t  t h e  i n s t i t u t i o n  of  l i t i g a t i o n  a g a i n s t  

g o v e r n m e n t a l  a g e n c i e s ,  and  y e t  l i t i g a t i o n  be r e s t r i c t e d  by n o t i c e  

r e q u i r e m e n t s ,  c o m p l e t e l y  f l i e s  i n  t h e  f a c e  o f  what p r e v i o u s l y  

e x i s t e d  t o  t h e  c r e a t i o n  o f  S e c t i o n  768.28.  Had t h e  

L e g i s l a t u r e  i n t e n d e d  t o  o b l i t e r a t e  t h o s e  s e c t i o n s  which 

c o m p l e t e l y  v i t i a t e  gove rnmen ta l  immuni ty ,  t h e y  c o u l d  have  v e r y  

e a s i l y  done  s o ;  however ,  i t  e n a c t e d  s u b s e c t i o n  10 o f  S e c t i o n  

768 .28  acknowledg ing  t h e  e x i s t e n c e  o f  t h o s e  o t h e r  p r o v i s i o n s .  

S e c t i o n  30.55 and  S e c t i o n  286.28 d i d  n o t  become 

l i m i t e d  o r  r e s t r i c t e d  by t h e  c r e a t i o n  o f  S e c t i o n  768.28.  

Again t o  d i s t i n g u i s h  between now S e c t i o n  286.28 

and S e c t i o n  30 .55 ,  S e c t i o n  286.28 l i m i t s  t h e  w a i v e r  

o f  immunity up t o  t h e  i n s u r a n c e  c o v e r a g e  p r o v i d e d ;  however ,  

S e c t i o n  30.55 c o n t a i n s  no s u c h  p r o v i s i o n ,  b u t  d o e s  do away 

w i t h  t h e  " b e n e f i t  d e f e n s e  o f  g o v e r n m e n t a l  immuni ty . "  

The n o t i c e  r e q u i r e m e n t  u n d e r  S e c t i o n  7 6 8 . 2 8 ( 6 )  

s h o u l d  a p p l y  t o  any l i t i g a t i o n  i n s t i t u t e d  a g a i n s t  a  g o v e r n m e n t a l  

a g e n c y ,  s u b d i v i s i o n ,  e t c . ,  e x c e p t  where t h e r e  is a n o t h e r  s t a t u t e  

i n  e x i s t e n c e  t h a t  d e a l s  w i t h  t h a t  agency  o r  t h a t  a g e n c y ' s  w a i v e r  

o f  immunity .  T h i s  a p p e a r s  t o  have  been answered  i n  

Ingraham where  t h e  o n l y  s t a t u t e  a d d r e s s i n g  a t t o r n e y ' s  f e e s  



i n  c a s e s  a g a i n s t  t h e  government o r  i t s  agenc ies  was Sec t ion  

768 .28 (8 ) ,  and t h a t  f e e  was l i m i t e d  t o  25 percen t  d e s p i t e  t h e  

purchase of supplemental  and d i s c r e t i o n a r y  insurance .  T h i s  i s  a  

c l e a r  i l l u s t r a t i o n  of t h e  coex i s t ence  and u n i t a r y  concept  among 

t h e s e  va r ious  s t a t u t e s .  Sec t ion  30.55 nor Sec t ion  

286.28 c r e a t e  any r i g h t  t o  a g r e a t e r  f e e ;  however, each of t hose  

s e c t i o n s  does c r e a t e  a  g r e a t e r  waiver of immunity than t h a t  under 

Sec t ion  768.28. 



CONCLUSION 

The p u r c h a s e  o f  l i a b i l i t y  i n s u r a n c e  by S h e r i f f  L e o n a r d  

u n d e r  S e c t i o n  30.55 c o n s t i t u t e  a c o m p l e t e  w a i v e r  o f  t h e  

b e n e f i t  d e f e n s e  o f  g o v e r n m e n t a l  i m m u n i t y .  The  n o t i c e  p r o v i s i o n s  

o f  S e c t i o n  7 6 8 . 2 8 ( 6 )  p e r t a i n  s t r i c t l y  t o  t h e  l i m i t e d  w a i v e r  

o f  s o v e r e i g n  i m m u n i t y  u n d e r  t h a t  s t a t u t e .  A c o m p l e t e  w a i v e r  o f  

t h e  d e f e n s e  o f  g o v e r n m e n t a l  i m m u n i t y  w a i v e s  n o t i c e .  

R e s p e c t f u l l y  S u b m i t t e d ,  

C. A t t o r n e y  f o r  t h e  P e t i t i o n e r  
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