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JURISDICTIONAL STATEMENT 

This Court has jurisdiction under Fla. R. App. P. 9.030(a)(l) 

(A) (ii) and 9.030 (a) (2) (A) (v) . 
Fla. R. App. P. 9.030 (a) (1) (A) (ii) provides that the Supreme 

Court shall review, by appeal, decisions of district court of appeals 

declaring invalid a state statute or a provision of the state consti- 

tution. In its opinion filed November 12, 1986, Case No. BI-257, the 

First ~istrict Court of Appeal found that section 193.085(4)(b), Florida 

Statutes, was applied unconstitutionally and invalidated appellant's 

central ad valorem tax assessment of migratory rolling stock. Under 

Snedecker v. Vernrnar , Ltd., 151 So. 2d 439 (Fla., 1963) , an appeal from 

a judgment holding a statute unconstitutional as applied to specific 

facts can be taken to the Supreme Court on the ground that the judgment 

is a decision directly passing upon the validity of the statute. Addit- 

ionally, the trial court order which the ~istrict Court found to be without 

error, held that the legislature's failure to provide statutory authority 

to tax property similar to GATC's results in unlawful discrimination. This 

holds that section 193.085(4) is constitutionally deficient on its face. 

Fla. R. App. P. 9.030 (a) (2) (A) (v) provides that the Supreme Court 

has discretionary review of decisions of district courts of appeal 

that pass upon a question certified to be of great public importance. 

In its opinion filed November 12, 1986, Case No. BI-257, the First 

District Court of Appeal certified to this Court the following as a 

question of great public importance. 

"Is the assessment for ad valorem tax of private- 
line railcars, pursuant to section 193.085(4)(b), 
Florida Statutes (1979), unconstitutionally dis- 
criminatory in that the similarly situated rolling 
stock of nonresident railroads is not similarly 
assessed under Chapter 193?" 



Appellant filed timely and simultaneous notices with the Clerk 

of the First District Court of Appeal under both Fla. R. App. P. 

9.030(a) (1) (A) (ii) and 9.030(a) (2) (A) (v) . The two notices, assigned 
Case Numbers 69,756 and 69,757, were consolidated for all appellate 

purposes by this Court's Order dated December 18, 1986. 



SUMMARY OF THE ARGUMENT 

The q u e s t i o n  argued i n  t h i s  b r i e f  is whether t h e  t r i a l  c o u r t ,  found 

t o  be without  error by t h e  a p p e l l a t e  c o u r t  below, and g iven  t h e  evidence 

presented to it under c o n t r o l l i n g  case law, could have concluded as it d i d  

t h a t  F l o r i d a  has  t h e  power (by s i t u s )  to t a x  t h e  cars of  non-resident 

r a i l r o a d  companies and having no t  exe rc i sed  t h a t  power through a s t a t u t e  

or o therwise ,  d i scr imina ted  a g a i n s t  t h e  a p p e l l e e s  here.  Throughout 

t h i s  b r i e f ,  however, t h e  i nve r se  of  t h i s  q u e s t i o n  is also argued s i n c e  

it is l e g a l l y  inseparable :  Do t h e  cars of  F l o r i d a ' s  r e s i d e n t  r a i l r o a d s  

( r a i l r o a d s  owning t rack  i n  F lo r ida )  a q u i r e  t a x  s i t u s  i n  states i n  which 

her  r a i l r o a d s  own no t r a c k ,  so as to g i v e  those states power to  t a x  them? 

I f  they do,  F l o r i d a  may n o t  t a x  them. Cen t r a l  Rai l road Company of  Pennsy- 

l v a n i a  v. Commonwealth of  Pennsylvania,  370 U.S. 607, 8 L.Ed.2d 720, 

82 S.Ct. 1297, reh.  den. (1962) . 
What F lo r ida  d i d  in  t h i s  case (which is convent iona l ,  see R-1064) 

was t a x  F lo r ida  r e s i d e n t  cars wherever they were s i n c e  under c o n t r o l l i n g  

case law, F lo r ida  r e t a i n s  j u r i s d i c t i o n  to t a x  her  r e s i d e n t  r a i l r o a d  cars, 

(which a r e  non-resident cars i n  o t h e r  states) everywhere. Rec iproca l ly ,  

F lo r ida  d i d  n o t  t a x  r e s i d e n t  cars of  sister states and under f e d e r a l  

law d i r e c t l y  on p o i n t ,  F l o r i d a  r e t a i n s  s i t u s  to t a x  her  r a i l r o a d  cars 

everywhere. 

Cont ro l l ing  case law is t h a t  cars o f  r a i l r o a d  companies have t a x  

s i t u s  i n  states i n  which they own t r ack  absent  evidence which e s t a b l i s h e s  

s u f f i c i e n t  ( f o r  t a x  s i t u s  purposes)  c o n t a c t s  with a tax ing  j u r i s d i c t i o n  

i n  which they  own no t r ack .  Cen t r a l  Rai l road Co. of  Pennsylvania v. 

v. C m n w e a l t h  of Pennsylvania,  supra  and C m n w e a l t h  v. Union P a c i f i c  

R.R. Co., 283 S.W. 119 (1926).  



The p i n t s  argued i n  t h i s  b r i e f ,  while  addressing s e p a r a t e  l e g a l  

t h e o r i e s ,  a l l  relate to t h e  c e n t r a l  q u e s t i o n  of  t a x  s i t u s  of r a i l r o a d  cars 

through interchange.  Even t h e  p o i n t s  address ing  t h e  equa l  p r o t e c t i o n  and 

uniformity of  t a x a t i o n  p rov i s ions  under t h e  F l o r i d a  Cons t i t u t ion  r e fe rence  

t h e  l e g a l  concept  of  t a x  s i t u s  which is t h e  f i r s t  r e q u i s i t e  as to t h e  a b i l -  

i t y  of a state to e x e r c i s e  its tax ing  power. F i n a l l y ,  even where t h e  

absence of  tax ing  power is doubted, t h e  equa l  p r o t e c t i o n  and uniformity 

p rov i s ions  of F l o r i d a ' s  c o n s t i t u t i o n  d o  n o t  r e q u i r e  t h e  l e g i s l a t u r e  to 

e x e r c i s e  t h e  power to t a x  non-resident r a i l r o a d  cars under t h e  f a c t s  of  

t h i s  case. 

STANDARD OF REVIEW 

F l o r i d a ' s  t a x a t i o n  of c e n t r a l l y  assessed  proper ty  ( r a i l  t r a n s p o r t a t i o n  

proper ty)  has  been held below to v i o l a t e  t h e  state c o n s t i t u t i o n ;  both fa-  

c i a l l y  and as app l i ed .  The evidence presented i n  t h i s  cause to prove s i t u s  

is no d i f f e r e n t  than  evidence presented  i n  C e n t r a l  R.R. Co. of ~ e n n s y l v a n i a  

v. C m o n w e a l t h  of Pennsylvania,  370 U.S. 607, 8 L.Fd.2d 720, 82 S.Ct. 

1297, reh.  den. (1962).  The Department does  n o t  cha l lenge  proof a t  t r i a l  

t h a t  c e r t a i n  percentages  of  cars were p r e s e n t  i n  F lo r ida .  Rather ,  t h e  

Department cha l l enges  the  l e g a l  a f f e c t  o f  t h a t  presence.  

Thus, as to a l l  matters of  c o n s t i t u t i o n a l  concern, t h e  Department 

r eques t s  t h e  Court to extend every e f f o r t  to uphold t h e  v a l i d i t y  o f  

F l o r i d a ' s  t a x a t i o n  of  c e n t r a l l y  assessed  p r o p e r t i e s  under s e c t i o n  193.085 

( 4 ) ,  F.S. A s  t h i s  Court he ld  i n  Miami Dolphins v. Metro Dade Co.d, 394 So. 

2d 981, 988 (F la .  1981) ,  i f  an i n t e r p r e t a t i o n  upholding t h e  c o n s t i t u t -  

i o n a l i t y  of  an act is a v a i l a b l e  to t h i s  Court ,  it must adopt  it. 



STATEMENT OF THE CASE AND FACTS 

These c o n s o l i d a t e d  cases  o r i g i n a t e d  i n  t h e  c i r c u i t  c o u r t  be low  as 

c h a l l e n g e s  t o  t h e  c o n s t i t u t i o n a l  i t y  o f  t h e  Depar tment  o f  Revenue's  (The 

D e p a r t m e n t ' s )  c e n t r a l  ad v a l o r e m  assessments o f  t h e  r o l l  i n y  s t o c k  o f  t h e  

A p p e l l  ees, p r i v a t e  c a r  1  i ne companies (GATC). The assessments and 

c o n s o l i d a t e d  a c t i o n s  c o v e r e d  t h e  t a x  y e a r s  1980-1984 and we re  i s s u e d  

p u r s u a n t  t o  $193.085(4) ,  F.S. 

The compl a i n t s  ( R - 1 - 6 )  a1 1  eged u n l  a w f u l  d i s c r i m i n a t i o n  as a  r e s u l t  o f  

F l o r i d a ' s  t a x a t i o n  o f  GATC's c a r s  i n  t h e  absence o f  a  t a x  on  n o n - r e s i d e n t  

r a i l c a r s  ( f r o m  r a i l r o a d s  o f  o t h e r  s t a t e s )  i n  F l o r i d a .  A t  t r i a l  GATC 

produced w i t n e s s e s  t o  p r o v e  t h a t  such  c a r s  were  n o t  t a x e d  i n  t h e  f a c e  o f  t h e  

p o s i t i o n s  o f  t h e  Depar tment  t h a t  t h e y  we re  t a x e d  o r  c o n s t r u c t i v e l y  t axed .  

The T r i a l  C o u r t  r u l e d  i n  f a v o r  o f  GATC (R-1474)  and t h e  Depar tment  t i m e l y  

appeal  ed t o  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appeal .  The D e p a r t m e n t ' s  1  ega l  

p o s i t i o n  b e f o r e  b o t h  t h e  T r i a l  and A p p e l l a t e  C o u r t s  was t h a t  F l o r i d a  has no 

power t o  t a x  t h e  n o n - r e s i d e n t  r a i l r o a d  c a r s  i n  F l o r i d a  (R-620) .  To t h e  

Depar tment ,  t h e  f a c t  t h a t  F l o r i d a  d i d  n o t  t a x  t h e s e  c a r s  was i r r e l e v a n t .  

The F i r s t  D i s t r i c t  f i n d i n g  no e r r o r  i n  t h e  T r i a l  C o u r t  b u t  a p p a r e n t l y  

a p p r e c i a t i n g  t h e  1  ega l  s i g n i  f i c a n c e  o f  t h i s  cause  and t h e  D e p a r t m e n t ' s  

p o s i t i o n ,  c e r t i f i e d  i t s  d e c i s i o n  t o  t h i s  C o u r t  as p r e s e n t i n g  a  q u e s t i o n  o f  

g r e a t  pub1 i c  i m p o r t a n c e .  

GATC i s  engaged i n  t h e  b u s i n e s s  o f  l e a s i n g  p r i v a t e  r a i l r o a d  r o l l i n g  

s t o c k  ( c a r s )  t o  s h i p p e r s .  I t  i s  n o t  engaged i n  t h e  b u s i n e s s  o f  o p e r a t i n g  o r  

own ing  a  r a i l r o a d  and i t  h a u l s  no f r e i g h t .  It p r o v i d e s  s h i p p e r s  w i t h  



p r i v a t e  c a r s  f o r  a  f e e ,  and t h e  s h i p p e r s  i n  t u r n  engage t h e  s e r v i c e s  o f  a  

r a i l r o a d  company t o  h a u l  t h e  c a r s .  F o r  t h e  purposes  o f  t h i s  l a w s u i t ,  

r a i l r o a d s  hau l  f o u r  ( 4 )  k i n d s  o f  c a r s  o n  t h e i r  t r a c k ;  t h e i r  c a r s ,  c a r s  o f  

p r i v a t e  c a r l  i n e  companies,  c a r s  o f  o t h e r  r e s i d e n t  r a i l  r o a d  companies, and 

c a r s  o f  n o n - r e s i d e n t  r a i l  r oad  companies. Res iden t  r a i l  r o a d  compani es a r e  

t h o s e  w h i c h  own t r a c k  i n  s t a t e s  o t h e r  t h a n  F l o r i d a .  The subs tance  o f  GATC's 

c o m p l a i n t  and t h e  r u l i n g  o f  t r i a l  c o u r t  a f f i r m e d  on appeal  i s  t h a t  t h e i r  ad 

va lo rem assessment  d e n i e s  them t h e  equa l  p r o t e c t i o n  o f  t h e  l a w s  u n d e r  t h e  

S t a t e  C o n s t i t u t i o n  s i n c e  t h e y  a r e  s u b j e c t  t o  an ad va lo rem t a x  unde r  $193.- 

8 5 ( 4 )  w h i l e  t h e  Depar tment  does n o t  assess  t h e  r a i l  r o a d  c a r s  o f  n o n - r e s i d e n t  

r a i l r o a d s  w h i c h  GATC argues  and t h e  t r i a l  c o u r t  h e l d ,  a r e  s i m i l a r l y  s i t u a t e d  

i n  F l o r i d a .  

$193.085, F.S., i s  t h e  s t a t u t e  w h i c h  p r o v i d e s  f o r  t h e  ad va lo rem 

t a x a t i o n  o f  b o t h  r a i l  r oads  and p r i v a t e  c a r l  i n e s  and i s  t h e  r o o t  o f  t h e  

c o n t r o v e r s y  h e r e i n .  Whil  e  §193.085(4) ,  F.S., c l  e a r l y  and admi t t e d l y  

p r o v i d e s  f o r  t h e  assessment  o f  p r i v a t e  c a r l i n e  r o l l i n g  s t o c k  and a l l  

p r o p e r t y  o f  r a i l  r oad  companies w h i c h  own o r  m a i n t a i n  t r a c k  i n  F l o r i d a ,  t h e r e  

i s  c o n t r o v e r s y  as t o  whe the r  §193.085(4)  o r  a  s t a t u t e  s i m i l a r  t o  i t  c o u l d  

r e a c h  t h e  r o l l  i n g  s t o c k  o f  r a i l  r o a d  companies w h i c h  o p e r a t e  i n  o t h e r  s t a t e s  

(own t r a c k  i n  s t a t e s  o t h e r  t h a n  F l o r i d a )  b u t  whose r o l l i n g  s t o c k  ( c a r s )  a r e  

r e q u i r e d  t o  e n t e r  F l o r i d a  b y  Fede ra l  l a w  t h r o u g h  t h e  i n t e r c h a n g e  agreement 

known as t h e  Car S e r v i c e  and Per  Diem Agreement o f  t h e  A s s o c i a t i o n  o f  

Amer ican R a i l  roads.  (R-1035) 

C e r t a i n l y  §193.085(4)  r e q u i r e s  t h e  p r o p e r  1  i s t i n g  o f  "a1 1  r a i l  r o a d  

p r o p e r t y  o f  a l l  t y p e s .  . . i n  t h e  a p p r o p r i a t e  c o u n t y " .  However, t h e  

s t a t u t o r y  a p p a r a t u s  o f  §193.085(4)  w h i c h  f o l l o w s  t o  a c h i e v e  t h a t  l i s t i n g  o f  

a l l  r a i l  r o a d  p r o p e r t y  r e f e r e n c e s  o n l y  r e s i d e n t  r a i l  r o a d  companies ( t h o s e  



w h i c h  m a i n t a i n  t r a c k  i n  F l o r i d a ;  9 1 9 3 . 0 8 5 ( 4 ) ( a ) )  and p r i v a t e  c a r l i n e  

companies 1  i k e  t h e  t a x p a y e r s  here ;  9193.085 ( 4 )  ( b ) .  The re  i s  no p r o v i s i o n  

anywhere i n  t h e  s t a t u t e s  r e q u i r i n g  t h e  f i l i n g  o f  p e r s o n a l  p r o p e r t y  t a x  

r e t u r n s  b y  owners o f  n o n - r e s i d e n t  r a i l  r o a d  r o l l  i ng s t o c k  w h i c h  e n t e r  F l o r i d a  

t h r o u g h  i n t e r c h a n g e .  

I t  i s  t h e  D e p a r t m e n t ' s  p o s i t i o n  t h a t  t h e  L e g i s l a t u r e  d i d  n o t  i n t e n d  f o r  

t h e r e  t o  be  such a  p r o v i s i o n  f o r  t h r e e  reasons.  Foremost  i s  t h a t  F l o r i d a  i s  

w i t h o u t  j u r i s d i c t i o n  t o  impose such a  t a x  unde r  t h e  f a c t s  o f  r e c o r d  and 

l i m i t a t i o n s  imposed b y  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  Second i s  t h a t  t h e  

a u t h o r s  o f  t h e  S t a t e  C o n s t i t u t i o n  and t h e  p e o p l e  who adopted  i t  d i d  n o t  

i n t e n d  A r t .  V I I  94  t o  p r e v e n t  t h e  L e g i s l a t u r e  f rom a d o p t i n g  a  r e a s o n a b l e  and 

c o n v e n t i o n a l  method o f  t a x i n g  i n s t r u m e n t a l i t i e s  o f  i n t e r s t a t e  commerce i n  

harmony w i t h  Fede ra l  c o n s t i t u t i o n a l  l a w  and t h e  t a x i n g  systems o f  a l l  o r  

n e a r l y  a l l  s i s t e r  s t a t e s .  F i n a l l y ,  assuming arguendo, t h a t  t h e r e  i s  

j u r i s d i c t i o n  t o  i r r~pose such a  t a x ,  t h e  e x c l u s i o n  o f  p r o v i s i o n s  t a x i n g  t h e  

c a r s  o f  n o n - r e s i d e n t  r a i l r o a d  c a r s  i s  p r o p e r l y  w i t h i n  t h e  i n h e r e n t  power o f  

t h e  L e g i s l a t u r e  t o  c l a s s i f y  p r o p e r t y  f o r  t a x  purposes.  

P r i o r  t o  t r i  a1 , t h e  Depar tment  had d i  f f i c u l  t y  w i t h  i t s  p o s i t i o n  as t o  

whether  o r  n o t  i t s  t a x a t i o n  o f  r e s i d e n t  r a i l  roads  e f f e c t i v e l y  t a x e d  c a r s  o f  

n o n - r e s i d e n t  r a i l r o a d s .  I n  t h e  s t i p u l a t i o n  o f  f a c t s  f i l e d  b y  t h e  p a r t i e s  

(R-547-576) t h e  Depar tment  changed i t s  p o s i t i o n  t h a t  i t  " c o n s t r u c t i v e 1  y" 

t a x e d  t h e s e  c a r s  ( b y  t a x i n g  r e s i d e n t  c a r s  w h i c h  were exchanged) b y  s t a t i n g  

t h a t  i t  t a x e d  t h e s e  ca rs .  A c c o u n t i n g  t h e o r i e s  a s i d e ,  t h e  Depar tment  does 

n o t  appeal  t h e  T r i a l  C o u r t ' s  f i n d i n g  t h a t  F l o r i d a  does n o t  t a x  n o n - r e s i d e n t  

ca rs .  By t a x i n g  t h e i r  s u b s t i t u t e s ,  F l o r i d a  t a x a t i o n  o f  r a i l  r oads  and 



p r i v a t e  c a r s  i s  b o t h  r e a s o n a b l e  and l a w f u l .  The D e p a r t m e n t ' s  l e g a l  t h e o r y *  

a t  t r i a l  and h e r e  i s  t h a t  i t  i s  i r r e l e v a n t  w h e t h e r  o r  n o t  F l o r i d a  t a x e d  non- 

r e s i d e n t  c a r s  s i n c e  t h e  D e p a r t m e n t ' s  p o s i t i o n  i s  t h a t  i t  i s  w i t h o u t  

j u r i s d i c t i o n  t o  t a x  t h o s e  c a r s .  T h i s  i s  why t h e  Depa r tmen t  o f f e r e d  no 

t e s t i m o n y  t o  p r o v e  i t  " t a x e d "  n o n - r e s i d e n t  c a r s .  

The o n l y  t e s t i m o n y  t h e  Depar tment  o f f e r e d  was b y  Mr. E a r l  Anderson,  a  

r e t i  r e d  Seaboard R. R. c a r  u t i l  i z a t i o n  o f f i c i  a1 ill u s t r a t e  t h e  hand1 i n g  o f  

r a i l c a r s ,  b o t h  p r i v a t e  and r a i l  r o a d ,  t h r o u g h  t h e  i n t e r c h a n g e  agreements.  

(R-1159)  

The D e p a r t m e n t ' s  t h e o r y  o f  t h e  c a s e  t h u s  rema ins  unchanged. It i s  t h a t  

unde r  c o n t r o l l i n g  f e d e r a l  l a w ,  F l o r i d a  i s  w i t h o u t  j u r i s d i c t i o n  t o  t a x  non- 

r e s i d e n t  c a r s  p r e s e n t  i n  F l o r i d a .  T h e r e f o r e ,  t h e  D e p a r t m e n t ' s  p o s i t i o n  i s  

t h a t  i t s  f a i l u r e  t o  do so does n o t  d i s c r i m i n a t e  a g a i n s t  GATC. 

GATC's t h e o r y  o f  t h e  c a s e  i s  e s s e n t i a l l y  t h a t  t h e y  a d m i t  j u r i s d i c t i o n  

t o  t a x  t h e i r  c a r s  b u t  deny  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  t a x  on equa l  

p r o t e c t i o n  g rounds  so l o n g  as n o n - r e s i d e n t i a l  c a r s  s i m i l a r  t o  GATC's c a r s  

a r e  n o t  t a x e d  i n  F l o r i d a .  

*The F i r s t  D i s t r i c t ' s  d e c i s i o n  up  f o r  r e v i e w  s t a t e s  t h a t  t h e  Depar tment  
r a i s e d  a  new t h e o r y  on appea l ,  t h a t  o f  s i t u s .  T h i s  i s  i n c o r r e c t  s i n c e  s i t u s  
was t h e  t h r u s t  o f  t h e  D e p a r t m e n t ' s  o p e n i n g  and c l o s i n g  s t a t e m e n t s ,  t r i a l  
memoranda and t h e  t e s t i m o n y  o f  t h e  D e p a r t m e n t ' s  o n l y  w i t n e s s .  (R-922, R -  
620-674)  I n  a l l  f a i r n e s s  t o  t h e  t r i a l  and a p p e l l a t e  c o u r t s ,  however ,  t h e  
D e p a r t m e n t ' s  l e g a l  t h e o r y  was n o t  w e l l  p r e s e n t e d  o r  u n d e r s t o o d  a t  t r i a l ,  and 
t h e r e f o r e  was 1  i k e l y  p e r c e i v e d  as new. 



To e n a b l e  t h i s  C o u r t  t o  u n d e r s t a n d  t h i s  c a s e  and o t h e r s  c i t e d  h e r e i n ,  a  

d e s c r i p t i o n  o f  t h e  r a i l  r o a d  sys tem and a  b r i e f  d e f i n i t i o n  o f  a  few te rms  

e x t r a c t e d  f r o m  t e s t i m o n y  b e l o w  o r  c a s e  l a w  used i n  t h i s  b r i e f  i s  p r o v i d e d .  

Genera l  Terms 

1. R a i l  r o a d  - an e n t i t y  w h i c h  m a i n t a i n s  t r a c k ,  r i g h t - o f - w a y ,  s w i t c h e s ,  
b r i g e s ,  l o c o m o t i v e s ,  f r e i g h t  c a r s  and hau l  s  f r e i g h t  t h e r e w i t h  as 
a  common c a r r i e r .  5193.085(4)  

2. P r i v a t e  Car  L i n e  Company - an e n t i t y  w h i c h  owns f r e i g h t  c a r s  and l e a s e s  
them t o  s h i p p e r .  P r i v a t e  Car l i n e  companies do n o t  m a i n t a i n  
t r a c k ,  r i g h t - o f - w a y  s w i t c h e s ,  b r i d g e s ,  l o c o m o t i v e s ,  f r e i g h t  c a r s  
n o r  do t h e y  h a u l  f r e i g h t .  

3. F r e i g h t  Cars  - used i n t e r c h a n g a b l y  u n l e s s  t h e  c o n t e x t  i n d i c a t e s  
o t h e r w i s e  a r e  t h e  t e r m s  r o l l i n g  s t o c k ,  t a n k  c a r s ,  f r e i g h t  c a r s ,  
hoppe rs ,  box  c a r s  o r  s i m p l y  " ca rs . "  

4. S h i p p e r s  - any one who seeks  t o  have  t h e i r  f r e i g h t  h a u l e d  f r o m  one p l a c e  
t o  a n o t h e r .  The re  a r e  t h r e e  m a j o r  k i n d s  o f  s h i p p e r s :  

( a )  S h i p p e r s  who own t h e i r  own c a r s .  These s h i p p e r s  
a r e  t r e a t e d  f o r  t a x  pu rposes  1  i ke p r i v a t e  c a r  
1  i ne  companies. 

( b )  S h i p p e r s  who l e a s e  c a r s  f r o m  p r i v a t e  c a r  1  i n e  
companies 1  i k e  GATC. 

( c )  S h i p p e r s  who u s e  c a r s  p r o v i d e d  b y  r a i l r o a d s  
t o  s h i p  t h e i r  f r e i g h t .  

C l a s s i f i c a t i o n  o f  Cars  f o r  S i t u s  Purposes 

T h e r e  a r e  f o u r  ( 4 )  k i n d s  o f  c a r s  on  t h e  t r a c k  o f  a  m a j o r  r a i l r o a d  i n  

F l o r i d a  (Seaboa rd )  : 

( 1 )  c a r s  o f  i t s  own 

( 2 )  p r i v a t e  c a r  l i n e  c a r s  (e.g. GATC) 

( 3 )  c a r s  o f  o t h e r  r a i l r o a d s  w i t h  t r a c k  i n  F l o r i d a  (e.g. F l o r i d a  
E a s t  Coas t )  a l s o  r e f e r r e d  t o  as f o r e i g n  c a r s  ( t o  seaboa rd )  

( 4 )  c a r s  o f  o t h e r  r a i l r o a d s  w i t h  no t r a c k  i n  F l o r i d a  (e.g. 
C o n r a i l ,  a  m a j o r  N o r t h e a s t  Rai 1  r o a d )  a1 so r e f e r r e d  t o  as 
f o r e i g n  c a r s  ( t o  Seaboard) .  



There  a r e  two k i n d s  o f  m a j o r  r a i l r o a d s  i n  F l o r i d a :  

( 1 )  Mu1 t i s t a t e  r a i l  r o a d s  (Seaboard)  whose t r a c k  sys tem ex tends  
t h r o u g h  s e v e r a l  s t a t e s .  Seaboard,  d u r i n g  t h e  y e a r s  1980- 
1984,  was a  m a j o r  s o u t h e a s t e r n  r a i l  road.  

( 2 )  S i n g l e  s t a t e  r a i l r o a d s  ( F l o r i d a  E a s t  C o a s t )  whose t r a c k  
sys tem does n o t  e x t e n d  o u t s i d e  t h e  S t a t e  o f  F l o r i d a .  

The N a t i o n a l  Rai  1  r o a d  System 

A  n a t i o n a l  r a i l r o a d  sys tem o f  s o r t s  e x i s t s  i n  t h e  U n i t e d  S t a t e s .  An 

i n t r o d u c t i o n  t o  i t  i s  b e s t  i l l u s t r a t e d  b y  Mr. W i l l i a m  Lahne r ,  GATC's e x p e r t  

a t  t r i a l  who s t a t e d  a t  R-1035-36: 

Q. What i s  t h e  i n t e r c h a n g e  sys tem? 

A. The i n t e r c h a n g e  sys tem i s  a  sys tem o f  t r a n s f e r r i n g  
one c a r  f r o m  --  a  c a r ,  f r e i g h t  c a r ,  f r o m  one r a i l r o a d  
t o  a n o t h e r  r a i l r o a d .  

U n f o r t u n a t e l y ,  o r  f o r t u n a t e l y  - -  I d o n ' t  know 
w h i c h  - -  i n  t h i s  c o u n t r y ,  we d o n ' t  have  any sys tem 
o r  r a i l r o a d  t h a t  c o v e r s  t h e  w h o l e  e n t i r e  g e o g r a p h i c  
a rea ,  so t h a t  on  any sh ipmen t ,  you  can  come t o  t h e  
end o f  y o u r  l i n e ,  and t h a t  s t i l l  i s  n o t  t h e  
t e r m i n a t i o n  p o i  n t  f o r  t h a t  s h i  pment. T h e r e f o r e  you  
have  t o  t r a n s f e r  t h a t  c a r  t o  a n o t h e r  r a i l r o a d .  

Now, h i s t o r i c a l l y ,  i f  we go back  t o  t h e  e a r l y  
days ,  t h i s  c r e a t e d  q ~ ~ i  t e  a  p rob lem,  because t h e  
o r i g i n a l  r a i l r o a d s  had d i f f e r e n t  guages o r  w i d t h s  o f  
t r a c k ,  so t h e r e  was no way t h a t  f r e i g h t  c a r s  c o u l d  be 
i nte rchanged .  

T h a t  was f a i r l y  q u i c k l y  so l ved ,  b u t  even so,  
i t  was s t i l l  a  m a t t e r  o f  v o l u n t a r i l y  d e c i d i n g  whe the r  
y o u  wanted t o  i n t e r c h a n g e  y o u r  c a r s  w i t h  a n o t h e r  
r a i l r o a d  o r  n o t .  And i f  my p r e s i d e n t  g o t  mad a t  y o u r  
p r e s i d e n t ,  we j u s t  d i d n ' t  i n t e r c h a n g e  f r e i g h t  c a r s ,  
and you  had t o  u n l o a d  t h e  f r e i g h t  o u t  o f  one c a r  and 
l o a d  i t  i n  somebody e l  s e a s  f r e i g h t  c a r .  

E v e n t u a l l y ,  Congress d e c i d e d  t h a t  was n o t  a  good 
i d e a ,  and t h e y  mandated t h a t  f r e i g h t  c a r s  be i n t e r -  
changed between r a i l  roads .  And t h a t  i s  now governed 
b y  r u l e s  w h i c h  a r e  g e n e r a l l y  w r i t t e n  b y  and p r o m u l g a t e d  
b y  t h e  A s s o c i a t i o n  o f  Amer ican  R a i l r o a d s  and approved 
b y  t h e  I n t e r s t a t e  Commerce Commission. (R-1035)  



The i n t e r c h a n g e  o f  c a r s  i s  r e a l l y  an agreement between t h e  r a i l r o a d s  

approved and p romu lga ted  b y  t h e  I n t e r s t a t e  Commerce Commission t o  b r i n g  

abou t  t h e  exchange and u l t i m a t e  r e t u r n  o f  a  r a i l r o a d ' s  r a i l  c a r s  g i v e n  u p  

t h r o u g h  i n t e r c h a n g e .  The i n t e r c h a n g e  r u l  es f o r  t h e  movement f o r  r a i l  r o a d  

c a r s  a r e  d i f f e r e n t  f r o m  t h o s e  f o r  p r i v a t e  c a r s  and w h i l e  t h e  movement and 

hand1 i n g  o f  p r i v a t e  c a r s  b y  a  r a i l  r o a d  a r e  governed b y  I . C . C .  r u l e s ,  t h o s e  

r u l e s  a p p l y  o n l y  when t h e  p r i v a t e  c a r  i s  b e i n g  hau led .  P r i v a t e  c a r s  a r e  

o t h e r w i s e  unde r  t h e  c o m p l e t e  c o n t r o l  o f  s h i p p e r s .  T h i s  does n o t  a p p l y  t o  

r a i l  r oad  c a r s  w h i c h  a r e  a lways s u b j e c t  t o  I .C .C .  r e g u l a t i o n .  (R-1164-72)  

F l o r i d a ' s  Method o f  T a x i n g  R a i l  r oads  and P r i v a t e  Car L i n e s  

Pu rsuan t  t o  §193.085(4) ,  F l o r i d a  t a x e s  r e s i d e n t  r a i l  r o a d s  (and t h e i r  

c a r s )  b y  t h e  u n i t  r u l e  method,  w h i l e  p r i v a t e  c a r s  a r e  t a x e d  b y  t h e  ave rage  

number o f  c a r s  p r e s e n t  r u l e .  These methods a r e  c o n v e n t i o n a l  n a t i o n w i d e  (R- 

1075-76)  

The u n i t  r u l e  and and ave rage  number o f  c a r s  r u l e  as app l  i e d  b y  F l o r i d a  

i n  t h e  case  a t  b a r  were d e s c r i b e d  i n  a l l  m a t e r i  a1 a s p e c t s  b y  t h e  C o u r t  i n  

Commonwealth v. Un ion  P a c i f i c  R.R. Co., 283 S.W. 119 (1926) .  W h i l e  t h e  

T r i a l  Cou r t  r e j e c t e d  t h e  r u l  i n g  o f  t h i s  case  (even  t h o u g h  i t  r e p r e s e n t s  t h e  

o n l y  d e c i s i o n  n a t i o n w i d e  s p e c i f i c a l l y  on  p o i n t ) ,  t h e  Commonwealth 

d e s c r i p t i o n  o f  t h e  two methods o f  t a x a t i o n  i s  s u c c i n t  and r e s t a t e d  h e r e  

( w i t h  c i t a t i o n s  o m i t t e d )  t o  ill u s t r a t e  F l o r i d a ' s  method o f  t a x a t i o n .  

"As a p p l i e d  t o  r o l l i n g  s t o c k ,  t h e u n i t  r u l e i s  t h i s :  S o m u c h o f  t h e  

e n t i r e  r o l l i n g  s t o c k  o f  t h e  r a i l r o a d  i s  r e g a r d e d  as h a v i n g  a  t a x a b l e  s i t u s  

i n  t h e  s t a t e  as i s  r e p r e s e n t e d  b y  t h e  p r o p o r t i o n  f ound  b y  t a k i n g  t h e  m i l  es 

o f  l i n e s  o f  t h e  r a i l r o a d  i n  t h e  s t a t e  and compar ing  them t o  t h e  t o t a l  m i l e s  

o f  1  i n e s  o f  such r a i l r o a d .  To i l l u s t r a t e :  A  r a i l r o a d  o p e r a t e s  4,000 m i l e s  

o f  l i n e s ,  1,000 o f  w h i c h  l i e  w i t h i n  t h e  p a r t i c u l a r  s t a t e .  I t  has, 20,000 



c a r s .  As o n e - f o u r t h  o f  i t s  m i l e a g e  i s  i n  such s t a t e ,  5,000 o f  i t s  c a r s  a r e  

r e g a r d e d  as h a v i n g  a  t a x a b l e  s i t u s  t h e r e .  I n  i t s  g e n e r a l i t y ,  t h e  u n i t  r u l e  

o f  t a x a t i o n  as a p p l i e d  t o  r a i l r o a d s  has been u p h e l d  b y  t h e  Supreme C o u r t  

and, a l t h o u g h  i t  has i n  p a r t i c u l a r  i n s t a n c e s  been d i s r e g a r d e d  where i t s  

p r a c t i c a l  w o r k i n g s  i s  shown t o  r e s u l t  i n  i n j u s t i c e ,  y e t ,  u n l e s s  such 

i n j u s t i c e  be p l a i n l y  shown, i t  w i l l ,  i f  a p p l i e d ,  be  uphe ld .  Under t h i s  

r u l e ,  each c a r  o f  t h e  r a i l r o a d  i s  t a x e d  once b y  some s t a t e  i n  w h i c h  t h e  

r a i l r o a d  runs .  I f  t h e  s t a t e  f a i l s  t o  t a x  t h e  c a r s  o f  f o r e i g n  roads  found  on 

domest ic  l i n e s ,  y e t  i t  t a x e s  t h e  c a r s  o f  domes t i c  l i n e s  w h i c h  a r e  o f f  on 

f o r e i g n  roads ,  and, i n  t h e  1  ong r u n ,  t h e  i n t e r c h a n g e  o f  c a r s  w i l l  , as a  

p r a c t i c a l  m a t t e r ,  b r i n g  abou t  a  b a l a n c e  between such numbers. I f  t h e  c a r s  

o f  t h e  domes t i c  1  i n e  a c q u i r e  no t a x a b l e  s i t u s  e l  sewhere t h a n  i n  t h e  s t a t e  o r  

s t a t e s  where t h e i r  owner i s  o p e r a t i n g  i t s  l i n e s ,  t h e n  t h e y  may be  t a x a b l e  i n  

such s t a t e s .  And t h e y  do n o t  a c q u i r e  such t a x a b l e  s i t u s  e l  sewhere unde r  t h e  

c i r c u m s t a n c e s  d i s c l o s e d  i n  t h i s  case,  as we have seen." 

"On t h e  o t h e r  hand, t a n k  l i n e  and l i k e  companies have no l i n e s  o f  r o a d  

o v e r  w h i c h  t h e i r  c a r s  r u n ,  so as t o  e n a b l e  t h e  s t a t e  t o  a p p l y  t h e  u n i t  r u l e  

t o  them. I f  t h e  c a r s  be  p e r m a n e n t l y  absen t  f r o m  t h e  d o m i c i l e  o f  t h e i r  

owner, t h e y  may n o t  be  t a x e d  t h e r e .  B u t  such companies a r e  e n j o y i n g  t h e  

p r o t e c t i o n  o f  t h e  s t a t e s  i n t o  w h i c h  t h e i r  p r o p e r t y  goes i n  t h e  p r o s e c u t i o n  

o f  t h e  b u s i n e s s  and purposes  o f  such companies,  and, u n l e s s  t h e y  pay t h e i r  

s h a r e  o f  t h e  bu rden  o f  t a x a t i o n  t h e r e ,  t h e y  w i l l  escape a l l  t a x a t i o n .  By 

r e q u i r i n g  them t o  pay  t o  t h e  s t a t e  on  t h e  average number o f  c a r s  t h e y  t h e r e  

m a i n t a i n ,  employ, and u s e  i n  t h e  p r o s e c u t i o n  o f  t h e i r  b u s i n e s s  and purposes ,  

we a r r i v e  a t  t h e  same r e s u l t  as we do i n  t h e  case  o f  t h e  r a i l r o a d s ;  t h a t  i s ,  

each c a r  o f  t h e  t a n k  l i n e  and like companies pays t o  some s t a t e  i t s  s h a r e  o f  

t h e  burden o f  t axes .  283 S.W. 119, 123." 
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The A p p e l l a t e  Court below c e r t i f i e d  t h i s  c a u s e  t o  t h i s  Court f i n d i n g  no 

e r r o r  i n  t h e  T r i a l  C o u r t ' s  r u l i n g  t h a t  F l o r i d a ' s  t a x a t i o n  o f  r a i l  p r o p e r t y  

under §193.085(4) pursuant  t o  a  s t r u c t u r e  i n  a l l  m a t e r i a l  a s p e c t s  s i m i l a r  t o  

t h a t  quoted above was un lawfu l ly  d i s c r i m i n a t o r y ,  As w i l l  be shown both 

lower Courts h e r e i n  e r r e d  i n  t h e i r  r u l i n g s .  



ARGUMENT 

POINT I 

FLORIDA'S TAXATION OF GATC'S CARS WHICH GATC ADMITS 
FLORIDA HAS JURISDICTION TO TAX I S  NOT DISCRIM:[NATORY 
SINCE THE FACTS I l l  THE RECORD AND LIMITATIONS OF 
FEDERAL CONSTITUTIONAL LAW ESTABLISH THAT FLORIDA I S  
WTTHOllT JURISDICTION TO TAX NON- RESIDENT CARS. 

The q u e s t i o n  h e r e  c o n c e r n s  t h e  power o f  F l o r i d a  t o  t a x  t h e  c a r s  o f  non- 

r e s i d e n t  r a i l r o a d  companies such  as C o n r a i l  whose t r a c k  i s  l o c a t e d  

e x c l u s i v e l y  i n  s e v e r a l  N o r t h e a s t e r n  S t a t e s .  I t  has n e v e r  been d e n i e d  t h a t  

i t  i s  l i k e l y  t h a t  some o f  C o n r a i l ' s  c a r s  appear  i n  F l o r i d a  a t  one t i m e  o r  

ano the r .  However, i t  i s  be1 i e v e d  t h a t  t h e r e  i s  no e v i d e n c e  i n  t h e  r e c o r d  

s t a t i n g  t h a t  a  C o n r a i l  c a r  was i n  F l o r i d a  f o r  t h e  t a x  y e a r s  i n  q u e s t i o n ,  n o r  

f o r  t h a t  m a t t e r  i s  t h e r e  any e v i d e n c e  i n  t h e  r e c o r d  t h a t  c a r s  o f  any 

p a r t i c u l  a r  non- r e s i d e n t  r a i l  r o a d  company were  i n  F l o r i d a  d u r i n g  t h e  y e a r s  i n  

q u e s t i o n .  The o n l y  e v i d e n c e  i n  t h e  r e c o r d  p e r t a i n i n g  t o  t h e  p resence  o f  

n o n - r e s i d e n t  c a r s  w i n  F l o r i d a  was b y  GATC's e x p e r t  w i t n e s s ,  W i l l i a m  Lahne r ,  

who t e s t i f i e d  r e g a r d i n g  a  v i deocamera  s u r v e y  he conduc ted  a t  f o u r  l o c a t i o n s  

i n  F l o r i d a ,  e i g h t  h o u r s  i n  each  l o c a t i o n .  H i s  f i n d i n g s  we re  s t a t e d  i n  g r o s s  

p e r c e n t a g e s  c o n c l u d i n g  t h a t  58% o f  t h e  t o t a l  c a r s  o b s e r v e d  ( o n  16 t o t a l  

t r a i n s )  we re  p r i v a t e  c a r  1  i n e s  c a r s  1  i k e  GATC's and 42% were  r a i l  r o a d  c a r s .  

O f  t h e  42% r a i l  r o a d  c a r s ,  30% were  n o n - r e s i d e n t  r a i l  r o a d  c a r s ,  i .e., 12% o f  



a l l  c a r s  obse rved .  The r e c o r d  i s  s i l e n t  as t o  t h e  o r i g i n  o f  t h e  c a r s ,  

whe the r  t h e y  we re  l o a d e d  o r  j u s t  p a s s i n g  t h r o u g h  enipty r e t u r n i n g  t o  t h e i r  

home road;  n o t h i n g  w h i c h  w o u l d  e v i d e n c e  more t h a n  s i n i p l e  p resence  i n  

F l o r i d a .  

Mr. Lahner  f u r t h e r  t e s t i f i e d  i n  r e s p o n s e  t o  i n t e r r o g a t i o n  b y  t h e  C o u r t :  

THE COLIRT: Does any s t a t e  i n  t h e  l l n i o n  u s i n g  t h e  
u n i t  method o f  assessment  - -  o r  does any s t a t e  i n  
t h e  L ln ion t a x  r o l l i n g  s t o c k  o f  n o n r e s i d e n t  r a i l  r o a d s ?  

THE WITNESS: No s i r ,  n o t  t o  my knowledge. N o t  t o  
my knowledge,  no s i r .  (R-1074)  

THE COLIRT: B u t  so f a r  as you  know, no s t a t e  a t t e m p t s  
t o  t a x  - 

THE WITNESS: N o n r e s i d e n t  r a i l  r o a d  c a r s ,  no s i r .  

THE COLIRT: - -  n o n r e s i d e n t  r a i l  r o a d  c a r s ?  

THE WITNESS: No, s i r .  (R-1075)  

Mr. Lahne r  i s  a  t a x  1  awyer  w i t h  o v e r  3 0  y e a r s  e x p e r i e n c e  w i t h  r a i l  r o a d  

t a x a t i o n  and i s  a  fo rmer  p r o p e r t y  t a x  d i r e c t o r  f o r  Penn. C e n t r a l  R a i l r o a d .  

He has a u t h o r e d  30-40 pape rs  on  u n i t  a p p r a i s a l s  o f  r a i l  roads .  (R-1059) .  

M r .  Lahner  f u r t h e r  t e s t i f i e d  r e g a r d i n g  t h e  p roposed  t a x a t i o n  o f  n o n - r e s i d e n t  

r a i l  r o a d  c a r s  : 

Q. And M r .  Kie' l  basa  was a s k i n g  you ,  i n  e f f e c t ,  i f  
S t a t e  Y ,  w h i c h  i s  t h e  d o m i c i l i a r y  s t a t e ,  wou ld  i n -  
c l u d e  t h e  v a l u e  o f  t h a t  c a r  i n  i t s  u n i t  assessment  
o f  t h a t  r a i l r o a d  w h i c h  i s  d o m i c i l e d  i n  t h a t  s t a t e .  
And y o u r  answer was t h a t  y e s ,  i t  would.  

A. T h a t ' s  c o r r e c t .  

Q. And now I wou ld  ask you  t o  assume some th ing  e l s e .  
Assume t h a t  a  s p e c i a l  s t a t u t e  was e n a c t e d  i n  S t a t e  X 
w h i c h  c r e a t e s  a  s t a t u t o r y  c o n s t r u c t i v e  s i t u s  f o r  t h e  
n o n r e s i d e n t  r a i l r o a d  c a r s  owned b y  t h e  r a i l r o a d  t h a t  
i s  d o m i c i l e d  i n  S t a t e  Y. And I'll ask y o u  if y o u r  
answer w o u l d  be t h e  same. 



MR. KIELBASA: I t h i n k  t h a t  r e q u i r e s  a  l e g a l  
c o n c l u s i o n .  I d o n ' t  t h i n k  he has been qua1 i- 
f i e d  as an e x p e r t  l a w y e r .  

THE COURT: He s u r e  i s  a  l a w y e r ,  and he s u r e  
has a  l o t  o f  y e a r s  i n  t h i s  bus iness .  I ' m  
g o i n g  t o  hea r  what  t h a t  l a w y e r  has g o t  t o  say. 

A. T h i s  l a w y e r  w i l l  say  t h a t  wou ld  end up  i n  a  c o u r t  
s u i t .  There  c e r t a i n l y  wou ld  be no v o l u n t a r y  payment 
i n  t h a t  t y p e  o f  s i t u a t i o n .  I t  wou ld  have t o  be - i t  
wou ld  be c o n t e s t e d  i n  Cou r t .  (R-1076) 

M r .  Lahner f u r t h e r  t e s t i f i e d  on c r o s s  e x a m i n a t i o n  : 

BY MR. KIELBASA: 

Q. L e t  me ask y o u  j u s t  one gene ra l  q u e s t i o n .  I 
t h i n k  i n  y o u r  t e s t i m o n y  you s t a t e d  t h a t  you  reached  
a  c o n c l u s i o n  t h a t  a l m o s t  u n i v e r s a l l y  n o n r e s i d e n t  c a r s  
n a t i o n w i d e  a r e  n o t  v a l u e d  b y  t h e  n o n r e s i d e n t  roads .  
I s  t h a t  what  you  s a i d ?  

A. No, s i r ,  t h a t ' s  n o t  what  I s a i d .  I s a i d  t h a t  
unde r  t h e  u n i t  method o f  v a l u a t i o n ,  n o n r e s i d e n t  c a r s  
wou ld  n o t  be i n c l u d e d  i n  t h e  u n i t  v a l u a t i o n .  

Q. O f  what?  

A. O f  any r e s i d e n t  r a i l r o a d .  I t  wou ld  n o t  be i n -  
c l u d e d  i n  t h e  -- i n  t h e  u n i t  v a l u e  o f  a  r e s i d e n t  
r a i l r o a d ,  t h e  n o n r e s i d e n t  c a r s  wou ld  n o t  be i n -  
c l  uded. 

Q. B u t  y o u ' r e  s a y i n g  t h e y ' r e  v a l u e d  b y  t h e  home 
r o a d ?  T h e y ' r e  i n c l u d e d  i n  t h e  home r o a d ?  

A. They w o u l d  be i n c l u d e d  i n  t h e  home s t a t e ' s  
v a l u a t i o n ,  depend ing  on  how t h e  home s t a t e  va lued .  
I f  t h e y  used t h e  u n i t  method o f  v a l u a t i o n ,  yes.  

Q. Okay. So i f  t h e y  used t h e  u n i t  method, t h e i r  
v a l u e  wou ld  be a t t r i b u t e d  t o  t h e  home road?  

A. Yes, s i r .  

Q. I n  t h e  n o n r e s i d e n t  s t a t e .  

A. Mm-hmm ( a f f i r m a t i v e ) .  W e l l ,  i n  t h e  s t a t e  i n  
w h i c h  t h e  r a i l r o a d  was a  r e s i d e n t .  (R -1160 )  



By t h e i r  compl a i  n t  and s t i  p u l  a t i o n  e n t e r e d  i n t o  e v i d e n c e ,  A p p e l l  ees 

c o n t e s t e d  t h e i r  assessment  s o l e l y  on t h e  b a s i s  o f  F l o r i d a ' s  f a i l u r e  t o  t a x  

n o n - r e s i d e n t  r a i l  r o a d  c a r s  ( R - 5 4 9 ) .  They do n o t  c h a l l  enge F l o r i d a ' s  power 

t o  t a x  t h e i r  p r o p e r t y .  

By f i n a l  judgment ,  t h e  T r i a l  C o u r t  e r r o n e o u s l y  h e l d  t h a t  F l o r i d a ' s  

f a i l u r e  t o  t a x  n o n - r e s i d e n t  r a i l  c a r s  u n l a w f u l l y  d i s c r i m i n a t e d  a g a i n s t  

p r i v a t e  c a r  l i n e  companies and t h a t  t h e r e f o r e  t h e  assessments c h a l l e n g e d  

we re  i l l e g a l  and v o i d .  

By t h i s  appeal  , t h e  Depar tment  does n o t  d i r e c t l y  c h a l  1  enge t h e  r u l  i n g  

t h a t  n o n - r e s i d e n t  r a i l r o a d  c a r s  a r e  n o t  t a x e d  i n  F l o r i d a .  What i s  c h a l l e n -  

ged h e r e  i s  t h e  T r i a l  C o u r t ' s  r u l i n g  t h a t  F l o r i d a ' s  f a i l u r e  t o  t a x  non- 

r e s i d e n t  r a i l  r o a d  c a r s  u n l a w f u l  1  y d i s c r i m i n a t e s  a g a i n s t  GATC. 

I t  i s  t h e  D e p a r t m e n t ' s  p o s i t i o n  t h a t  b e f o r e  t h e  f a c t  t h a t  a  p r o p e r t y  i s  

n o t  t a x e d  i n  F l o r i d a  g i v e s  r i s e  t o  a  c h a r g e  o f  d i s c r i m i n a t i o n  b y  a  t a x p a y e r  

whose p r o p e r t y  i s  s u b j e c t  t o  t a x a t i o n  i n  F l o r i d a ,  t h e  q u e s t i o n  o f  F l o r i d a ' s  

j u r i s d i c t i o n  t o  t a x  t h e  p r o p e r t y  n o t  t a x e d  mus t  be addressed.  I f  t h e  

p r o p e r t y  n o t  t a x e d  has a c q u i r e d  t a x  s i t u s  i n  F l o r i d a ,  i t  i s  t a x a b l e . *  

F a i l u r e  t h e n  t o  t a x  i t  g i v e s  r i s e  t o  a  c h a r g e  o f  d i s c r i m i n a t i o n .  I f  t h e  

p r o p e r t y  n o t  t a x e d  has n o t  a c q u i r e d  t a x  s i t u s  i n  F l o r i d a ,  t h e n  F l o r i d a  has 

no power t o  t a x  i t  f o r  i t  i s  n o t  i n  t h i s  s t a t e  ($196.001, F.S.), and 

t a x a t i o n  o f  i t  i s  p r o h i b i t e d  b y  t h e  F e d e r a l  C o n s t i t u t i o n .  

*There  i s  a  d i s t i n c t i o n  be tween t h e  a c q u i s i t i o n  o f  t a x  s i t u s  and t h e  
f a c t  o f  t a x a t i o n .  I t  s h o u l d  be  c l e a r  t h a t  u n l e s s  p r o h i b i t e d  b y  s t a t u t e  o r  
c o n s t i t u t i o n ,  a  s t a t e  has t h e  power t o  n o t  t a x  p r o p e r t y  t h a t  has, b y  
s u f f i c i e n t  c o n t a c t s  w i t h  t h e  s t a t e ,  a c q u i r e d ,  t a x  s i t u s .  The c o n v e r s e  i s  
n o t  t r u e .  A  s t a t e  may n o t  t a x  by  any means p r o p e r t y  w h i c h  has n o t  a c q u i r e d  
t a x  s i t u s  and no s t a t u t e  can  c o n s t r u c t  s i t u s  w h i c h  does n o t  i n  f a c t  e x i s t .  



As a  r e s u l t  o f  t h e  d e c i s i o n s  be low ,  t h e  p l a i n t i f f s  w i l l  pay  no ad 

v a l o r e m  t a x e s  i n  F l o r i d a  f o r  t h e  t a x  y e a r s  1980 t h r o u g h  1984 ( e s t i m a t e d  

l i a b i l i t y  2.39 m i l l i o n  d o l l a r s )  because F l o r i d a ,  i n  a p p l y i n g  i t s  ad v a l o r e m  

t a x  t o  i n s t r u m e n t a l  i t i  es o f  i n t e r s t a t e  commerce, f o l l  owed t h e  1  aw as 

exp ressed  b y  t h e  l l n i t e d  S t a t e s  Supreme C o u r t  i n  C e n t r a l  R. R. Co. o f  

P e n n s y l v a n i a  v. Commonwealth o f  P e n n s y l v a n i a ,  370 U.S. 607, 8  L.Ed.2d 720, 

82 S.Ct. 1297, r eh .  den. ( c i t .  o m i t )  1 9 6 2 ) ,  [ h e r e i n a f t e r  c a l l e d  Penn 

C e n t r a l ]  and a  p r i o r  l i n e  o f  cases  i t  a f f i r m e d  h o l d i n g  t h a t  n o n - r e s i d e n t  

c a r s  w h i c h  a r e  i n t e r c h a n g e d  do n o t  a c q u i r e  t a x  s i t u s  i n  s t a t e s  o u t s i d e  t h e i r  

d o m i c i l e .  New York C e n t r a l  R.R. v. M i l l e r ,  202 U.S. 584 (1906 ) ,  

A i r l i n e s  v. M i n n e s o t a ,  322 U.S. 2 9 1  (1944 ) .  

Penn C e n t r a l  was a  l a w s u i t  b y  a  r e s i d e n t  r a i l r o a d *  a g a i n s t  i t s  d o m i c i -  

l i a r y  s t a t e  c h a l l e n g i n g  t h e  s t a t e ' s  power t o  t a x  any o f  i t s  c a r s  o u t s i d e  

P e n n s y l v a n i a  ( t h e  d o m i c i l  i a r y ) .  The C o u r t  c o n s t r u e d  t h e  Commerce C l  ause o f  

t h e  Fede ra l  C o n s t i t u t i o n  and h e l d  t h a t  some 150 c a r s  o f  t h e  thousands  o f  

c a r s  o f  t h e  Penn C e n t r a l  had, i n  f a c t ,  a c q u i r e d  t a x  s i t u s  i n  New Je rsey .  

These c a r s  r a n  between a  c o a l  f i e l d  i n  Pennsyl  v a n i a  and a  t e r m i n u s  i n  New 

J e r s e y ,  back  and f o r t h  on r e g u l a r  s c h e d u l e s  and r o u t e s .  C f .  Johnson O i l  v. 

Oklahoma, 290 U.S. 158 (1933) .  

S i g n i f i c a n t l y  however, Penn C e n t r a l  h e l d  t h a t  as t o  a1 1  o t h e r  c a r s  o f  

t h e  C e n t r a l  R a i l r o a d  Company o f  P e n n s y l v a n i a ,  t h e r e  was no e v i d e n c e  t h a t  

t h o s e  c a r s ,  l i k e  t h e  n o n - r e s i d e n t  c a r s  'in t h i s  case ,  a c q u i r e d  t a x  s i t u s  

*The Penn C e n t r a l  r a i l r o a d  i s  ana logous  t o  t h e  F l o r i d a  E a s t  Coas t ,  no 
t r a c k  o u t s i d e  i t s  home s t a t e .  Mu1 t i - s t a t e  r a i l  r oads ,  l i k e  F l o r i d a ' s  
Seaboard,  c a n  be a n a l y z e d  u s i n g  Penn C e n t r a l  b y  t r e a t i n g  t h o s e  s t a t e s  i n  
w h i c h  t h e y  m a i n t a i n  t r a c k  as a p p o r t i o n e d  d o m i c i l e d  s t a t e s .  



e l sewhere .  I n  f a c t  t h e  h o l d i n g  o f  Penn C e n t r a l ,  w h i c h  i s  l a w  t o d a y  i s  t h a t :  

We c o n c l u d e ,  however ,  t h a t  on t h e  r e c o r d  
b e f o r e  us  P e n n s y l v a n i a  was c o n s t i t u t i o n a l l y  
p e r m i t t e d  t o  t a x ,  a t  f u l l  v a l u e ,  t h e  r e m a i n d e r  
o f  a p p e l l a n t ' s  f l e e t  o f  f r e i g h t  c a r s ,  i n c l u d i n g  
t h o s e  used b y  o t h e r  r a i l r o a d s  unde r  t h e  Car 
S e r v i c e  and Per Diem Agreement  o f  t h e  A s s o c i a t i o n  
o f  Amer ican  R a i l r o a d s .  These were,  i n  t h e  
1  anguage o f  t h e  s t i p u l a t i o n ,  " r e g u l a r l y ,  h a b i t u a l l y  
a n d / o r  c o n t i n u o u s l y  employed" i n  t h i s  manner, b u t  
t h e y  d i d  n o t  r u n  " o n  f i x e d  r o u t e s  and r e g u l a r  
s c h e d u l e s "  as d i d  t h e  c a r s  used b y  CNJ. ( a t  7 2 6 )  e.s. 

There  was no e v i d e n c e  i n  Penn C e n t r a l ,  sup ra ,  as h e r e  t h e r e  i s  no 

e v i d e n c e ,  t h a t  t h e i r  p resence  was h a b i t u a l .  Ra the r ,  t h e  C o u r t  r e c o g n i z e d  

t h e i r  movement t h r o u g h  i n t e r c h a n g e  t o  be  s p o r a d i c  absen t  p r o o f  t o  t h e  con-  

t r a r y .  W i t h  c i t a t i o n s  o m i t t e d ,  t h e  Penn C e n t r a l  C o u r t  r e i t e r a t e d  t h e  

r a t i o n a l e  t o  s u p p o r t  s i t u s  i n  t h e  d o m i c i l i a r y  s t a t e :  

S i n c e  M i l l e r  t h i s  C o u r t  has d e c i d e d  numerous 
cases  t o u c h i n g  on  t h e  i n t r i c a t e  p rob lems  o f  accomo- 
d a t i n g ,  u n d e r  t h e  Due Process  and Corr~nierce C lauses ,  
t h e  t a x i n g  powers o f  d o m i c i l i a r y  and o t h e r  S t a t e s  
w i t h  r e s p e c t  t o  t h e  i n s t r u m e n t a l i t i e s  o f  i n t e r s t a t e  
commerce. None o f  t h e s e  d e c i s i o n s  has weakened t h e  
p i v o t a l  h o l d i n g  i n  M i l l e r - - t h a t  a  r a i l  r o a d  o r  o t h e r  
t a x p a y e r  own ing  r o l l i n g  s t o c k  c a n n o t  a v o i d  t h e  i m -  
p o s i t i o n  o f  i t s  d o m i c i l e ' s  p r o p e r t y  t a x  on  t h e  f u l l  
v a l u e  o f  i t s  a s s e t s  m e r e l y  b y  p r o v i n g  t h a t  some 
d e t e r m i n a b l e  f r a c t i o n  o f  i t s  p r o p e r t y  was absen t  
f r o m  t h e  S t a t e  f o r  p a r t  o f  t h e  t a x  y e a r .  T h i s  C o u r t  
has c o n s i s t e n t l y  h e l d  t h a t  t h e  S t a t e  o f  d o m i c i l e  
r e t a i n s  j u r i s d i c t i o n  t o  t a x  t a n g i b l  e  p e r s o n a l  p r o p e r t y  
w h i c h  has " n o t  a c q u i r e d  an a c t u a l  s i t u s  e l  sewhere." 

T h i s  i s  because a  S t a t e  c a s t s  no f o r b i d d e n  bu rden  
upon i n t e r s t a t e  commerce b y  s u b j e c t i n g  i t s  own c o r -  
p o r a t i o n s ,  t h o u g h  t h e y  b e  engaged i n  i n t e r s t a t e  t r a n s -  
p o r t ,  t o  n o n d i s c r i m i n a t o r y  p r o p e r t y  t a x e s .  I t  i s  o n l y  
"mu1 t i p l  e  t a x a t i o n  o f  i n t e r s t a t e  o p e r a t i o n s  ," t h a t  
o f f e n d s  t h e  Commerce C lause .  And o b v i o u s l y  mu1 t i p l  e  
t a x a t i o n  i s  p o s s i b l e  o n l y  i f  t h e r e  e x i s t s  some j u r i s -  
d i c t i o n ,  i n  a d d i t i o n  t o  t h e  d o m i c i l e  o f  t h e  t a x p a y e r ,  
w h i c h  may c o n s t i t u t i o n a l l y  impose an ad v a l o r e m  t a x .  



. . . t h a t  t a n g i b l e  p r o p e r t y  f o r  w h i c h  no t a x  
s i t u s  has been e s t a b l i s h e d  e l s e w h e r e  may be t a x e d  
t o  i t s  f u l l  v a l u e  b y  t h e  o w n e r ' s  d o m i c i l e .  I f  such  
p r o p e r t y  has had i n s u f f i c i e n t  c o n t a c t  w i t h  S t a t e s  
o t h e r  t h a n  t h e  o w n e r ' s  d o m i c i l e  t o  r e n d e r  any one 
o f  t h e s e  j u r i s d i c t i o n s  a  " t a x  s i t u s , "  i t  i s  s u r e l y  
a p p r o p r i a t e  t o  presume t h a t  t h e  d o m i c i l e  i s  t h e  
o n l y  S t a t e  a f f o r d i n g  t h e  " o p p o r t u n i t i e s ,  b e n e f i t s ,  
o r  p r o t e c t i o n "  w h i c h  due p r o c e s s  demands as a  p r e -  
r e q u i s i t e  f o r  t a x a t i o n .  

We c o n c l u d e ,  however ,  t h a t  on t h e  r e c o r d  b e f o r e  
P e n n s y l v a n i a  was c o n s t i t u t i o n a l l y  p e r m i t t e d  t o  t a x ,  
a t  f u l l  v a l u e ,  t h e  r e m a i n d e r  o f  a p p e l l a n t ' s  f l e e t  
o f  f r e i g h t  c a r s ,  i n c l u d i n g  t h o s e  used by o t h e r  r a i l -  
r o a d s  unde r  t h e  Car S e r v i c e  and Per  Diem Agreement o f  
t h e  A s s o c i a t i o n  o f  Amer ican  o f  Amer ican R a i l  roads .  
These were,  i n  t h e  l a n g u a g e  o f  t h e  s t i p u l a t i o n ,  
" r e g u l  a r l y ,  h a b i t u a l  l y  a n d / o r  c o n t i n u o u s l y  empl oyed" 
i n  t h i s  manner,  b u t  t h e y  d i d  n o t  r u n  "on  f i x e d  r o u t e s  
and r e g u l a r  schedu les "  as d i d  t h e  c a r s  used b y  CNJ. 
( 8  L.Ed 2D 724, 725 )  

T h i s  C o u r t  has c o n s i s t e n t l y  h e l d  t h a t  t h e  S t a t e  
o f  d o m i c i l e  r e t a i n s  j u r i s d i c t i o n  t o  t a x  t a n g i b l e  
p e r s o n a l  p r o p e r t y  w h i c h  has " n o t  a c q u i r e d  an a c t u a l  
s i t u s  e l  sewhere. '  ( c i t .  o m i t )  ~ e n n  C e n t r a l  , 8  L. Ed 
2d 720, 725. e.s. 

S i n c e  1  i ke Penn C e n t r a l  , ( 8  L.Ed 2d @ 727 )  F l o r i d a  has no e v i d e n c e  t h a t  

t h e  c a r s  o f  i t s  d o m i c i l e d  r a i l r o a d s  t r a v e l e d  on r e g u l a r  r o u t e s  t h r o u g h  

p a r t i c u l  a r  n o n - d o m i c i l  i a r y  s t a t e s  o r  had h a b i t u a l  p resence ,  t h o u g h  on 

i r r e g u l  a r  m i s s i o n s ,  i n  p a r t i c u l  a r  n o n - d o m i c i l  i a r y  s t a t e s ,  t h e  c a r s  o f  r a i l  - 

roads  d o m i c i l e d  i n  F l o r i d a  had n o t  a c q u i r e d  a  t a x  s i t u s  e l s e w h e r e  and 

F l o r i d a  t h u s  r e t a i n e d  j u r i s d i c t i o n  t o  t a x  (and  i n  f a c t  d i d  t a x )  a l l  c a r s  o f  

h e r  d o m i c i l e d  r a i l r o a d s ,  t h o u g h  many c a r s  we re  o u t s i d e  t h e  b o r d e r s  o f  h e r  

d o m i c i l e d  r a i l  r o a d ' s  systems.  

R e c i p r o c a l l y ,  F l o r i d a  i n  f o l l o w i n g  t h e  Penn C e n t r a l  r u l e  had no 

e v i d e n c e  t h a t  c a r s  o f  n o n - d o m i c i l  i a r y  r a i l  r o a d  companies t r a v e l e d  on r e g u l  a r  



r o u t e s  t h r o u g h  F l o r i d a  o r  had h a b i t u a l  p resence ,  t h o u g h  on i r r e g u l a r  

m i s s i o n s ,  i n  F l o r i d a .  T h e r e f o r e ,  c a r s  o f  n o n - r e s i d e n t  ( d o m i c i l e d )  r a i l  r o a d s  

were  n o t  t a x e d  b y  F l o r i d a .  T h i s  p r o c e d u r e  i s  t h e  norm n a t i o n w i d e  i n  t h e  

t a x a t i o n  o f  r a i l r o a d s  t h o u g h  i t  f u n c t i o n s  t o  t a x  some p r o p e r t y  t h a t  i s  

a c t u a l l y  a b s e n t  and n o t  t o  t a x  some p r o p e r t y  t h a t  i s  a c t u a l l y  here .  

I t  - s h o u l d  be  s t r e s s e d  t h a t  t h e  r u l i n g  o f  t h e  Penn C e n t r a l  d e c i s i o n  i s  

t h a t  i t  i s  n o t  m e r e l y  t h e  f a c t  o f  d o u b l e  t a x a t i o n  o f  i n t e r s t a t e  e n t e r p r i s e s  

w h i c h  v i o l a t e s  t h e  Commerce C l a u s e  o f  t h e  Fede ra l  C o n s t i t u t i o n ,  b u t  t h e  r i s k  

o f  i t  as we1 1  . T h i s  f l o w s  f r o m  t h e  h o l d i n g  o f  Penn C e n t r a l  t h a t :  

. . . t h e  d o m i c i l i a r y  S t a t e  i s  p r e c l u d e d  
f r o m  i m p o s i n g  an ad v a l o r e m  t a x  on  any p r o p e r t y  
t o  t h e  e x t e n t  t h a t  i t  c o u l d  be  t a x e d  b y  a n o t h e r  
S t a t e ,  n o t  m e r e l y  on  such  p r o p e r t y  as i s  s u b j e c t e d  
t o  t a x  e l sewhere .  . . , ( a t  726 )  e.s. 

and r e c o g n i z e d  i n  Montana-Dakota  U t i l i t i e s  v. Sou th  Dako ta  D.O.R., 337 

N.W.2d 818 (1983 )  c i t i n g  Gwin, W h i t e  & P r i n c e  v .  Henne fo rd ,  305 U.S. 434, 59 

S.Ct. 325, 83  L.Ed. 279 (1939)  and Penn C e n t r a l .  T h i s  " r i s k "  was i d e n t i f i e d  

a t  t r i a l  b y  M r .  Lahne r ,  who a f t e r  s t a t i n g  t h a t  no s t a t e  t a x e s  n o n - r e s i d e n t  

r a i l  r oads ,  r e c o g n i z e d  t h a t  such  an a t t e m p t e d  t a x  w o u l d  be  c h a l l e n g e d  as 

d o u b l e  t a x a t i o n  (R-1076)  and u n d e r  Penn C e n t r a l  wou ld  be s t r u c k  down. 

The r u l e  o f  d o m i c i l e  t a x a t i o n  w h i c h  p r o h i b i t s  F l o r i d a  f r o m  t a x - i n g  non- 

r e s i d e n t  r a i l  r o a d  c a r s  e n t e r i n g  F l o r i d a  t h r o u g h  i n t e r c h a n g e  was b e t t e r  

exp ressed  i n  N o r t h w e s t  A i r 1  i n e s  v. M inneso ta ,  322 U.S. 291  (1944)  b y  J u s t i c e  

F r a n k f u r t e r .  The re  t h e  r u l e  was h e l d  t o  be t h a t  r a i l c a r s  and o t h e r  

i n s t r u m e n t a l  i t i  es o f  i n t e r s t a t e  commerce a r e  f u l l y  t a x a b l  e  i n  t h e i r  



d o m i c i l e d  s t a t e  u n l e s s  such p r o p e r t y  has a t t a i n e d  " a c t u a l  s i t u s "  i n  a n o t h e r  

S t a t e .  A c t u a l  s i t u s  o f  such c a r s  was d e f i n e d  t o  be a  permanent  s i t u a t i o n *  

i n  a n o t h e r  s t a t e  c o n t i n u o u s l y  t h r o u g h o u t  t h e  y e a r ,  n o t  a  f r a c t i o n  t h e r e o f  

( a t  298) .  

No r thwes t  A i r l i n e s  was a  c a s e  c o n c e r n i n g  an a i r l i n e  w i t h  a  home base t o  

w h i c h  i t s  a i r p l a n e s  r e t u r n e d ,  l i k e  r a i l  r oads  a r e  i n t e r c h a n g e d  t o  r e t u r n  t o  

t h e i r  homeroads ( s e e  t e s t i m o n y  o f  Mr. Anderson, R-1164 d e s c r i b i n g  t h e  i n t e r -  

change agreement  p e r t a i n i n g  t o  t h e  r e q u i  rement  t o  move non - res  i d e n t  and 

f o r e i g n  c a r s  t o  t h e  home r o a d  a f t e r  t h e y  a r e  u n l o a d e d ) .  I n  No r thwes t  

A i r l i n e s ,  t h e  C o u r t  c o n t i n u e d  t h e  r i g h t  o f  t h e  d o m i c i l e  t o  t a x  a l l  c a r r i e r s  

w h i c h  do n o t  a c q u i r e  a c t u a l  s i t u s  (absence i n  a n o t h e r  p a r t i c u l a r  j u r i s -  

d i c t i o n  f o r  a  y e a r )  e l sewhere ,  and t h e  p r o h i b i t i o n  a g a i n s t  n o n - r e s i d e n t  

s t a t e s  f r o m  t a x i n g  any such p r o p e r t y  n o t  a c q u i r i n g  a c t u a l  s i t u s .  

GATC's equ ipment  does n o t  f o l l o w  t h i s  r u l e  s i n c e  i t s  c a r s  a r e  a lways 

( o r  n e a r l y  a lways )  i n  S t a t e s  o t h e r  t h a n  t h e i r  d o m i c i l e .  Thus a  d i f f e r e n t  

method o f  t a x i n g  t h e i r  p r o p e r t y  e v o l v e d  wh ich  w i l l  be e x p l a i n e d  l a t e r .  

The C o u r t  i n  N o r t h w e s t  A i r l i n e s  spoke f u r t h e r  t o  t h e  v i a b i l i t y  o f  

a l t e r i n g  t h i s  sys tem o f  t a x a t i o n  wh i ch  GATC seeks  t o  a l t e r  t o d a y  b y  h o l d i n g  

t h a t :  

To i n t r o d u c e  a  new d o c t r i n e  o f  t a x  a p p o r t i o n -  
ment** as a  1  i m i  t a t i  on upon t h e  h i t h e r t o  e s t a b l  i shed 
t a x i n g  power o f  t h e  home s t a t e  i s  n o t  m e r e l y  t o  
i n d u l g e  i n  c o n s t i t u t i o n a l  i n n o v a t i o n .  

* T h i s  t e s t  i s  n o t  t o  be c o n f u s e d  w i t h  p e r s o n a l  p r o p e r t y  no l o n g e r  i n  
t r a n s i t ,  h a v i n g  come t o  r e s t  w i t h i n  a  S t a t e  w h i c h  wou ld  a p p l y  t y p i c a l l y  t o  
p e r s o n a l  p r o p e r t y  o t h e r  t h a n  i n s t r u m e n t a l i t i e s  o f  i n t e r s t a t e  commerce. C f .  
M inneso ta  v. B l a s i u s ,  290 U.S. 1, 54 S.Ct. 4 ,  78 L.Ed. 1 3 1  (1933 )  

**By a p p o r t i o n m e n t  t h e  C o u r t  i s  r e f e r r i n g  t o  t h e  d o m i c i l e  r u l e  o f  non- 
a p p o r t i o n m e n t  u n l  ess  a c t u a l  s i  t u s  i s  a c q u i r e d  e l  sewhere. 



It i s  t o  i n t r o d u c e  p r a c t i c a l  d i s l o c a t i o n  
i n t o  t h e  e s t a b l i s h e d  t a x i n g  sys tems o f  t h e  S t a t e s .  
The d o c t r i n e  o f  t a x  a p p o r t i o n m e n t  has been p a i n f u l l y  
e v o l  ved i n  w o r k i n g  o u t  t h e  f i  n a n c i  a1 r e 1  a t i o n s  
between t h e  S t a t e s .  

W i t h  t h e  o r d e r  s i g n e d  b y  t h e  t r i a l  C o u r t  be low,  GATC i s  a t t e m p t i n g  t o  

d i s l o c a t e  t h e  e s t a b l i s h e d  t a x i n g  sys tems o f  t h e  s t a t e s . "  

Penn C e n t r a l  and i t s  p r e d e c e s s o r s ,  N o r t h w e s t  A i  r l  i nes,  and M i  11 e r  

c o n s i d e r e d  o n l y  w h e t h e r  a  d o m i c i l i a r y  s t a t e  may t a x  i t s  c a r r i e r s  eve rywhe re  

i f  t h e y  had n o t  a c q u i r e d  a c t u a l  t a x  s i t u s  i n  a n o t h e r  s t a t e .  W h i l e  

d i s p o s i t i v e  o f  t h i s  case ,  i t  d i d  n o t  r u l e  p r e c i s e l y  on  t h e  q u e s t i o n  

p r e s e n t e d  h e r e  as t o  w h e t h e r  such  t a x a t i o n  b y  t h e  d o m i c i l i a r y  s t a t e  o f  c a r s  

eve rywhe re  d i s c r i m i n a t e d  a g a i n s t  p r i v a t e  c a r  1  i n e  companies.  The i s s u e s  i n  

t h e  case  sub j u d i c e  we re  d i r e c t l y  and i n d e n t i c a l l y  p r e s e n t e d  i n  t h e  c a s e  

Commonwealth v. U n i o n  P a c i f i c  R.R. Co., 283 S.W. 119 ( 1 9 2 6 )  where  a  non- 

r e s i d e n t  r a i l  r o a d  c h a l l  eqged t h e  S t a t e  o f  K e n t u c k y ' s  a t t e m p t  ( a s  GATC u r g e s  

h e r e )  t o  t a x  n o n - r e s i d e n t  r a i l  r o a d  c a r s  w i t h i n  i t s  b o r d e r s .  The C o u r t  i n  

Commonweal t h  he1 d  c o n s i s t e n t  w i t h  Penn C e n t r a l  and N o r t h w e s t  A i  r l  i n e s  t h a t  

n o n - r e s i d e n t  c a r s  had n o t  a c q u i r e d  t a x  s i t u s  when t h e y  we re  t a k e n  o f f  t h e i r  

home roads  p u r s u a n t  t o  Fede ra l  law.  The r u l i n g  o f  t h a t  c o u r t  i s  a g a i n  

q u o t e d  be low  a t  l e n g t h  because i t  d e s c r i b e s  t h e  s i t u a t i o n  b e f o r e  t h i s  C o u r t  

e x a c t l y  i n c l u d i n g  t h e  f a i r n e s s  o f  t h i s  S t a t e ' s  t a x i n g  sys tem w h i c h  GATC 

w r o n g f u l l y  c h a l l e n g e s :  

*The u n d e r s i g n e d  counse l  was r e c e n t l y  c o n t a c t e d  b y  t h e  A t t o r n e y  
G e n e r a l ' s  O f f i c e  o f  t h e  S t a t e  o f  Wash ing ton  where GATC f i l e d  a  c o m p l a i n t  
s i m i l a r  t o  t h e  one a t  b a r  w i t h  a  copy  o f  t h e  o r d e r  o f  t h e  t r i a l  C o u r t  be low 
a t t a c h e d .  



I n  i t s  p r a c t i c a l  w o r k i n g s ,  t h e  d i s t i n c t i o n  
between t h e  s i t u s  f o r  t a x a t i o n  o f  t h e  c a r s  o f  t h e  
t a n k  l i n e  and l i k e  companies and t h a t  o f  t h e  c a r s  
o f  t h e s e  f o r e i g n  r a i l r o a d s  we have  t h u s  p o i n t e d  
o u t ,  works no i n j u s t i c e  and a l l o w s  no p r o p e r t y  t o  
escape f rom p a y i n g  t o  some s o v e r e i g n t y  i t s  f a i r  
bu rden  o f  t a x a t i o n .  As i s  conceded b y  t h e  p a r t i e s ,  
a l m o s t  e v e r y  s t a t e ,  i f  n o t  a l l  t h e  s t a t e s  o f  t h e  
Un ion ,  has adopted  t h e  " u n i t  r u l e "  when i t  has come 
t o  t a x  t h e  r o l l i n g  s t o c k ,  t h e  u n i t  r u l e  i s  t h i s :  
So much o f  t h e  e n t i r e  r o l l i n g  s t o c k  o f  t h e  r a i l r o a d  
i s  r e g a r d e d  as h a v i n g  a  t a x a b l e  s i t u s  i n  t h e  s t a t e  
as i s  r e p r e s e n t e d  b y  t h e  p r o p o r t i o n  f ound  b y  t a k i n g  
t h e  m i l e s  o f  l i n e s  o f  t h e  r a i l r o a d  i n  t h e  s t a t e  and 
compar ing  them t o  t h e  t o t a l  m i l e s  o f  l i n e s  o f  such 
r a i l  road.  To i l l u s t r a t e :  A  r a i l  r o a d  o p e r a t e s  
4,000 m i l e s  o f  l i n e s ,  1,000 o f  w h i c h  l i e  w i t h i n  t h e  
p a r t i c u l a r  s t a t e .  I t  has, 20,000 c a r s .  As o n e - f o u r t h  
o f  i t s  m i l e a g e  i s  i n  such  s t a t e ,  5,000 o f  i t s  c a r s  
a r e  r e g a r d e d  as h a v i n g  a  t a x a b l e  s i  t u s  t h e r e .  I n  
i t s  g e n e r a l i t y ,  t h e  u n i t  r u l e  o f  t a x a t i o n  as a p p l i e d  
t o  r a i l r o a d s  has been u p h e l d  b y  t h e  Supreme C o u r t  
(Ky. R.R. Tax Cases, 6  S.Ct. 57, 115 U.S. 321, 2 9  L. 
Ed 4 1 4 ) ,  and, a1 though  i t  has i n  p a r t i c u l  a r  i n s t a n c e s  
been d i s r e g a r d e d  where i t s  p r a c t i c a l  w o r k i n g s  i s  
shown t o  r e s u l t  i n  i n j u s t i c e  ( ~ a r g o  v. H a r t ,  24 S.Ct. 
498, 193 U.S. 490, 48 L.Ed 761) ;  Dav i s ,  D i r e c t o r  
Genera l  , v. Wal l  ace, 42 S.Ct. 164, 257 U.S. 478, 66  
L.Ed. 325 ) ,  y e t ,  u n l e s s  such i n j u s t i c e  be p l a i n l y  
shown, i t  w i l l ,  i f  a p p l i e d ,  b e  uphe ld .  Under t h i s  
r u l e ,  each c a r  o f  t h e  r a i l r o a d  i s  t a x e d  once b y  some 
s t a t e  i n  w h i c h  t h e  r a i l r o a d  runs .  I f  t h e  s t a t e  f a i l s  
t o  t a x  t h e  c a r s  o f  f o r e i g n  roads  found on domes t i c  
l i n e s ,  y e t  i t  t a x e s  t h e  c a r s  o f  domes t i c  l i n e s  w h i c h  
a r e  o f f  on f o r e i g n  roads ,  and, i n  t h e  l o n g  r u n ,  t h e  
i n t e r c h a n g e  o f  c a r s  w i l l ,  as a  p r a c t i c a l  m a t t e r ,  b r i n g  
abou t  a  b a l a n c e  between such numbers. I f  t h e  c a r s  o f  
t h e  domes t i c  l i n e  a c q u i r e  no t a x a b l e  s i t u s  e l  sewhere 
t h a n  i n  t h e  s t a t e  o r  s t a t e s  where  t h e i r  owner i s  
o p e r a t i n g  i t s  1  i n e s ,  t h e n  t h e y  may be t a x a b l e  i n  such 
s t a t e s .  New York C e n t r a l  R.R. v. M i l l e r ,  supra .  And 
t h e y  do n o t  a c q u i r e  such t a x a b l e  s i t u s  e l sewhere  unde r  
t h e  c i r c u m s t a n c e s  d i s c l o s e d  i n  t h i s  case,  as we have 
seen. 

On t h e  o t h e r  hand, t a n k  1  i n e  and l i k e  companies 
have no 1  i n e s  o f  r o a d  o v e r  w h i c h  t h e i r  c a r s  r u n ,  so as 
t o  e n a b l e  t h e  s t a t e  t o  a p p l y  t h e  u n i t  r u l e  t o  them. 
I f  t h e  c a r s  b e  p e r m a n e n t l y  absen t  f r om t h e  d o m i c i l e  
o f  t h e i r  owner, t h e y  may n o t  be t a x e d  t h e r e .  Un ion  



R e f r i g e r a t o r  T r a n s i t  Co. v. Kentucky,  26 S.Ct. 36, 190 
U.S. 194, 50 L.Ed. 150, 4  Ann. Cas. 493. B u t  such 
companies a r e  e n j o y i n g  t h e  p r o t e c t i o n  o f  t h e  s t a t e s  
i n t o  wh ich  t h e i r  p r o p e r t y  goes i n  t h e  p r o s e c u t i o n  o f  
t h e  bus iness  and purposes o f  such companies, and, 
u n l e s s  t h e y  pay t h e i r  s h a r e  o f  t h e  burden o f  t a x a t i o n  
t h e r e ,  t h e y  w i l l  escape a1 1  t a x a t i o n .  By r e q u i r i n g  
them t o  pay t o  t h e  s t a t e  on t h e  average number o f  
c a r s  t h e y  t h e r e  m a i n t a i n ,  employ, and u s e  i n  t h e  
p r o s e c u t i o n  o f  t h e i r  b u s i n e s s  and purposes,  we 
a r r i v e  a t  t h e  same r e s u l t  as we do i n  t h e  case  o f  
t h e  r a i l  roads;  t h a t  i s ,  each c a r  o f  t h e  t a n k  l i n e  and 
1  i k e  companies pays t o  some s t a t e  i t s  s h a r e  o f  t h e  
bu rden  o f  t axes .  283 S.W. 119, 123 

F l o r i d a ,  i n  t h e  case a t  b a r  t a x e s  b o t h  r a i l r o a d s  and p r i v a t e  c a r  1  i n e  

con~pan ies  i n  a  manner a b s o l u t e l y  c o n s i s t e n t  w i t h  b o t h  t h e  Commonwealth and 

1  a t e r  l l o r t h w e s t  A i  r l  i nes and Penn C e n t r a l  d e c i s i o n s .  Fu r the rmore ,  

respond ing  t o  t h e  ev idence  p r e s e n t e d  a t  t r i a l  , t h e  T r i  a1 C o u r t ' s  r u l  i n g  was 

i n  e r r o r  because i t  r u l e d  t h a t  F l o r i d a  d i s c r i m i n a t e d  a g a i n s t  GATC f o r  n o t  

t a x i n g  someth ing  i t  c o u l d  n o t  t a x .  Here  below, no p r o o f  was made t h a t  a 

F l o r i d a  r e s i d e n t  r a i l  r oad  such as Seaboard l o s t  t a x  s i t u s  o f  i t s  c a r s  

t h r o u g h  i n t e r c h a n g e  o r  t h a t  r e c i p r o c a l l y ,  n o n - r e s i d e n t  c a r s  ga ined  b y  a  

r e s i d e n t  r a i l  r o a d  a c q u i r e d  t a x  s i t u s  i n  F l o r i d a  t h r o u g h  s u f f i c i e n t  c o n t a c t s  

w i t h  F l o r i d a  as r e q u i r e d  by  Penn C e n t r a l  and Nor thwes t  A i r 1  i n e s .  



POINT 11 

THE AUTHORS OF THE STATE CONSTITUTIOY AND THE PEOPLE 
Who ADOPTED I T  DID NOT INTEND ARTICLE V 1 1  $42 AND 4 TO 
PREVENT THE LEGISLATURE FROM ADOPTING A REASONABLE AND 
CONVENTIOMAL METHOD OF TAXING INSTRUMENTALITIES OF 
INTERSTATE COmERCE I N  HARMONY WITH FEDERAL CONSTITU- 
TIONAL LAW AND THE TAXING SYSTWS OF - ALL SISTER STATES. 

ASSUMING ARGUENDO THAT THERE I S  JURISDICTION TO IMPOSE 
A TAX ON #ON-RESIDENT RAILROAD CARS, THE ABSENSE OF 
PROVISIONS TAXING THOSE CARS I S  PROPERLY WITHIN THE 
ILhERENT POWER OF M E  LEGISLATURE TO CLASSIFY PROPERTY 
FOR TAX PURPOSES, ARTICLE V I  I 442 AND 4 NOTWITHSTANDING. 

Rr .  Lahner t e s t i f i e d  t h a t  i n  excess o f  37 s t a t e s  use t h e  u n i t  method o f  

t a x i n g  r a i l  roads as F l o r i d a  does ( r -1035)  and t h a t  no s t a t e  taxes  non- 

r e s i d e n t  r a i l r o a d  c a r s  th rough in te rchange ( r -1075) .  T h i s  f a c t  i s  

c o n s i s t e n t  w i t h  t h e  Penn Cen t ra l  and Northwest A i  r l  i nes dec is ions  , supra. 

GATC a t tempts  t o  avo id  f ede ra l  l aw  by a  S t a t e  c o n s t i t u t i o n a l  t heo ry  

which i s  s imp ly  erroneous. To suppor t  i t s  f i n d i n g  t h a t  GATC i s  m i s t r e a t e d  

under A r t i c l e  V I I  SS2 and 4, t h e  o r d e r  (r-1,474) confuses s t a t e  and f ede ra l  

c o n s t i t u t i o n a l  p r o v i s i o n s  t o  a  b l u r .  

F i r s t ,  t h e  concept o f  a  c o n s t r u c t i v e  s i t u s  s t a t u t e s  on page 11 o f  t h e  

Order i s  confused. As has a l r eady  been demonstrated " a c t u a l "  s i t u s  i s  

r e q u i r e d  t o  t a x  non-res ident  ca rs .  The c o n s t r u c t i v e  s i t u s  t heo ry  i n  t h e  

Order was taken concep tua l l y  o u t  o f  an e a r l y  F l o r i d a  r a i l r o a d  case A t l a n t i c  

Coast L i n e  R. Co. v. Amos, 115 So. 315 (F la .  1927) which d i d  n o t  i n v o l v e  

Federal  l i m i t a t i o n s  on s t a t e  t a x a t i o n .  Amos concerned apport ionment as 

between coun t ies ,  n o t  s t a tes ,  and s ince  coun t i es  a r e  subd i v i s i ons  o f  t h e  

s t a t e ,  t h e  l e g i s l a t u r e  i s  n o t  prevented from c o n s t r u c t i n g  s i t u s ,  whether o r  

n o t  i t  e x i s t s  i n  f a c t .  



Secondly, t h e  Order ( r -1474)  confuses t h e  u n i f o r m i t y  and equal i t y  

p r o v i s i o n s  o f  A r t i c l e  V I I  $92 and 4  w i t h  general  equal  p r o t e c t i o n  p r o v i s i o n s  

found elswhere i n  t h e  S t a t e  and Federal  c o n s t i t u t i o n s .  To suppor t  i t s  

f i n d i n g  t h a t  GATC i s  m i s t r e a t e d  under A r t i c l e  V I I  §§2 and 4, t h e  o r d e r  ( r -  

1486) ho las  t h a t  t h e  "economics o f  t h e  r e l a t i o n s h i p  between t h e  p r i v a t e  c a r  

1  i n e  i n d u s t r y  and t h e  r a i l  roads, as e s t a b l  ished i n  t h e  r eco rd  be fo re  t h e  

Cour t ,  underscore t he  importance o f  even handed ad valorem t a x  t r ea tmen t  f o r  

compet ing owners o f  t h e  same t y p e  o f  p roper ty . "  Th i s  c o n s i d e r a t i o n  has 

no th i ng  t o  do w i t h  A r t i c l e  V I I  S§2 and 4. The l e g a l  s i g n i f i c a n c e  o f  those 

s e c t i o n s  i s  t o  i n h i b i t  t h e  s h i f t  o f  t h e  t a x  burden t o  t h e  mass o f  p rope r t y  

which i s  taxed  i n  a  County. Thus t h e  c o n s t r u c t i o n  o f  those p r o v i s i o n s  s tand  

f o r  t h e  p r o p o s i t i o n  t h a t  t h e  l e g i s l a t u r e  cannot exempt o r  exc lude p r o p e r t y  

o therw ise  t a x a b l e  un less  exp ress l y  p rov i ded  by t h e  people  th rough  t h e i r  

c o n s t i t u t i o n  because such an exemption o r  exc l us i on  necess i t a t es  an 

increased m i l l a g e  on a l l  p r o p e r t y  s u b j e c t  t o  t h e  tax .  A r t i c l e  V I I  $§2 and 4  

do n o t  cons ide r  t h e  economic a f f e c t  o f  t a x a t i o n  o f  a l l e g e d l y  ccmpet ing o r  

s i m i l a r  p r o p e r t i e s .  D i s c r i m i n a t i o n  as between a1 leged  s i m i l a r  o r  corr~pet ing 

p r o p e r t i e s  i s  addressed i n  A r t i c l e  1 §$2 and 9 o f  t h e  S t a t e  C o n s t i t u t i o n  

( e q u a l i t y  b e f o r e  t he  law and due process p r o v i s i o n s )  and t h e  14 th  amendment 

t o  t h e  U.S. C o n s t i t u t i o n .  

The t e s t  f o r  equal p r o t e c t i o n  r e l i e f  under t h e  14 th  amendment t o  t h e  

U.S. C o n s t i t u t i o n  and A r t i c l e  1, $92 and 9, s t a t e  c o n s t i t u t i o n  i s  t h a t  t h e  

c l a s s i f i c a t i o n  be reasonable* anc n o t  a r b i t r a r y .  Kahn v. Shevin,  273 So. 2d 

72, a f f ' d  416 U.S. 351. 

* C e r t a i n l y  c o n s i d e r a t i o n s  o f  comi ty ,  t h e  r i s k  double  t a x a t i o n ,  I C C  c o n t r o l  
o f  r a i l r o a d  cars ,  t h e  requ i rement  under f ede ra l  l aw  t h a t  r a i l r o a d s  exchange 
cars ,  among o the rs ,  a r e  reasonable  and n o t  a r b i t r a r y .  These p o i n t s  w i l l  be 
d e a l t  w i t h  i n  more d e t a i l  i n  P o i n t  I V  o f  t h i s  b r i e f .  



However, shou ld  t h e  Cour t  f e e l  t h a t  t he  power t o  t a x  non- res iden t  c a r s  

may e x i s t  and t h e  l e g i s l a t u r e  has o n l y  t o  t ry and f i n d  o u t  by a f f i r m a t i v e l y  - 
cha l l eng ing  Federa l  law, c e r t a i n l y  t h e  au tho rs  o f  A r t i c l e  V I I  $92 and 4  d i d  

no t  i n t e n d  t o  r e q u i r e  t h e  l e g i s l a t u r e  t o  t e s t  t h e  m e t t l e  o f  Federal  l aw  and 

the  r e s i l i e n c y  o f  t h e  t a x i n g  systems o f  s i s t e r  s t a t e s  whenever t h e r e  i s  

perce ived  doubt  as t o  t a x  s i t u s .  C e r t a i n l y  a t  t h e  o u t e r  reaches o f  a  

S t a t e ' s  j u r i s d i c t i o n  t o  tax ,  t h e  l e g i s l a t u r e  has t h e  powever t o  determine 

express ly ,  o r  t a c i t l y  by  i n a c t i o n  whether o r  n o t  i t  has t h e  power t o  tax .  

The people  c o u l d  n o t  have in tended  A r t i c l e  VI1 5§2 and 4  t o  have such a  f a r  

reach ing  a f f e c t ,  t o  r e q u i r e  t h e  l e g i s l a t u r e  t o  make F l o r i d a  a  maver ick  among 

t h e  s t a t e s .  Under t h e  l e g i s l a t u r e ' s  i n h e r e n t  power t o  c l a s s i f y  i t  may 

choose t o  be a  ~ a v e r i c k ,  b u t  c e r t a i n l y  A r t i c l e  V I I  §§2 and 4  do n o t  r e q u i r e  

it. Ser C o l a i n g  v. Herzog 467 So. 2d 980 (F la .  1985 1, approv ing  DOR v. 

Markham, 381 So. 2d  1101 (F l a .  1 s t  DCA, 1979). Co ld i ng  and Markham extended 

t h e  household goods exemption t o  b o t h  r e s i d e n t s  and non- res iden ts  a l i k e ,  

w i t h o u t  r ega rd  t o  res idency  h o l d i n s  t h a t  s i nce  i t  would c o s t  more t o  en fo r ce  

t h e  t a x  than  i t would b r i n g  i n ,  a l l  household goods were exempted by A r t i c l e  

V I I  ! t3(b).  The ques t i on  i n  Markham and Co le i ng  was whether p r o p e r t y  which 

i s  i n  t h i s  s t a t e  a b s o l u t e l y  and t a x a b l e  b u t  f o r  A r t i c l e  V I I  §3( b) was 

exempted by A r t i c l e  V I I  53 (b ) .  I t  d i d  n o t  i n v o l v e  t h e  ques t i on  here as t o  

whether t h e r e  i s  s i t u s  t o  t ax .  

To summarize, A r t i c l e  V11 $52 and 4  r e q u i r e  t a x a t i o n  o f  a l l  p rope r t y  

which i s  c l e a r l y  t axab le  i n  F l o r i d a  under Federal  l aw o t h e r  than  p r o p e r t i e s  

exp ress l y  exempted by t h e  S t a t e  C o n s t i t u t i o n .  It i s  n o t  a  requi rement  t h a t  

a l l  p rope r t y  i n  F l o r i d a  i s  t a x a b l e  no tw i t hs tand ing  Federa l  l aw  and i t  i s  

f u r t h e r  n o t  a  requi rement  t h a t  F l o r i d a  cha l l enge  Federa l  l aw  even, u n l i k e  

here, where t h a t  l aw  may be i n  doubt. A t  t h e  o u t e r  reaches o f  F l o r i d a ' s  



power to tax, the legislature i s  free to exercize i t s  inherent power to 

classify i n  a reasonable and not arbitrary manner. Considerations of 

comity, respect for  federal 1 aw, avoidance of unnecessary, f rui t less* and 

expensively prolonged l i t iga t ion  a l l  present a reasonable and not arbitrary 

basis for  such classif icat ion.  

*If the legis lature did attempt to  assess the t a x  against non-resident 
railroads and successfullv defended the tax in the U.S. Su~reme Court so as 
to overrule Penn Central a n d  Northwest Airlines, supra, then a l l  s ta tes  
would adjust the i r  systems accordingly. Ihe resul t  would be the same a f t e r  
years o f - l  itigation.- Instead of ta i ikg  resident cars which are off system 
they would tax non-resident cars on-system. See Commonwealth of Kentucky v. 
Union Pacific,  supra. The amount of t a x  they would pay would be materially 
the same. 



POINT I11 

THE ABSENCE OF PROVISIONS TAXING NON-RESIDENT RAILROAD 
CARS REPRESENTS A REASONABLE AND NOT ARBITRARY CLASSI- 
FICATION WHICH DOES NOT UNLAWFULLY DISCRIMINATE A W I N S T  
GATC . 

Cont ra ry  t o  t he  o rde r  s igned by t he  t r i a l  judge, non- res iden t  r a i l r o a d  

c a r s  and GATCIS p r i v a t e  c a r s  do no t  e n t e r  t he  s t a t e  i n  t h e  same manner, a r e  

n o t  s i m i l a r l y  s i t u a t e d  i n  F l o r i d a ,  a re  n o t  c l a s s i f i e d  as t o  ownership, and 

i n  many m a t e r i a l  aspects  a r e  recognized as d i f f e r e n t  spec ies o f  p rope r t y  

under t he  law. 

S i g n i f i c a n t l y ,  t h e  case l aw  i l l u s t r a t e s  t he  d i f f e r e n c e s  between p r i v a t e  

c a r s  and non-res ident  r a i l r o a d  cars .  Non-res ident  r a i l r o a d  c a r s  a re  h e a v i l y  

r egu la ted  by t he  Federal  Government w h i l e  GATC ' s  c a r s  a r e  no t .  I l l u s t r a t i v e  

o f  t h i s  i s  Evans Product  Company v. I .C.C., 729 F  2d 1107 ( 7 t h  C i r ,  1984):  

A b r i e f  rev iew o f  t he  r a i l  road t r a n s p o r t a t i o n  
system i s  h e l p f u l  t o  an understanding o f  t h e  p resen t  
d ispu te .  R a i l  road common c a r r i e r s  a r e  r e q u i r e d  t o  
o f f e r  sh ippers  complete t r a n s p o r a t i o n  serv ices ;  as 
p a r t  o f  these serv ices ,  c a r r i e r s  must p rov ide  
sh ippers  w i t h  t h e  c a r s  i n  which f r e i g h t  i s  moved. 
See Pennsy lvania R a i l r o a d  Co. v. P u r i t a n  Coal b l in ing  

0 -  3 • C t .  .Ed. 
LJ15:1'1"n':ke'k:;t"e: if P r i  v : ~ ~ y ~ ~ ~ s ~  50 I B f i C .  652 
(1916); 49 U . . .  S C 911121 ( 5  upp. V 198r ) .  Because 
t he  c a r s  i n  t he  r a i l  roads '  f l e e t  o f t e n  were n o t  
p rompt ly  a v a i l a b l e  t o  sh ippers  o r  were n o t  adapted 
t o  t he  spec ia l  needs o f  c e r t a i n  goods, a  p r i v a t e l y -  
owned c a r  i n d u s t r y  grew t o  p rov ide  c a r s  as necessary 
f o r  use as i n s t r u m e n t a l i t i e s  o f  t r a n s ~ o r a t i o n .  
P r i v a t e  Cars, 50 I .C.C.  a t  657-56. w h i l e  t h e  
Commission does n o t  r e g u l a t e  p r i v a t e  c a r  owners, 
which a re  n o t  common c a r r i e r s .  t h e  Commission has 
r e a u l a t c r v  a u t h o r i t v  over  t h e  o ~ e r a t i o n  o f  ~ r i v a t e  
c a r s  t h r i g h  c o n t r o i  over  t h e  r i i l r o a d s .  ~ i l i s  v. 
I .C.C., 23/ U . S . 434. 443-44. 35 S . C t .  645. 646 - 4/ .  
5 V d .  1036 (1915); p r i v a t e  Cars, 50 1 . c : ~ .  a t  677 
a t  1105. e.s. 



The e x t e n t  o f  t h i s  r e g u l a t i o n  can be i l l u s t r a t e d  by t h e  case I .C.C. v. 

Oregon P a c i f i c  I n d u s t r i e s ,  Inc. ,  420 U.S. 184, 43 L.Ed. 121, 95 S.Ct. 909 

(1575). There, due t o  an emergency, t h e  l e n g t h  o f  t i m e  l o g  sh ippers  were 

a1 1  owed t o  ho l  d  r a  i 1  road c a r s  under demurrage ( penal ty charge f o r  deta i n i  ng 

c a r s )  was reduced t o  5  days b y  an Order o f  t h e  I .C .C.  The reason f o r  t h i s  

was a  common p r a c t i c e  i n  ex i s t ance  h i s t o r i c a l l y  which t h e  demurrage 

addressed: 

"Another cause o f  c a r  shor tage i s  t h e  h o l d i n g  of 
c a r s  on t h e  p a r t  o f  sh ippers  themselves, u s i n g  t h e  c a r  
as a  spec ies o f  warehouse, i ns tead  o f  p rompt l y  
un load ing  it. I t h i n k  t h a t  i s  q u i t e  a  u n i v e r s a l  e v i l  
th roughou t  t h e  Un i t ed  States,  b u t  i t  i s  ude i n  some 
measure t o  t h e  l a c k  o f  warehouse and e l e v a t o r  
f a c i l  i t i e s  a t  t h e  t e r m i n a l s .  I d .  8 420 U.S. 188. 

I n  a  f oo tno te ,  t h e  Cour t  i n  Oregon P a c i f i c  I n d u s t r i e s ,  supra,  def ined 

demurrage: 

"[D lemurrage charges a r e  i n  p a r t  compensation 
and i n  p a r t  penal ty; .  . . . i n  f u l l  cha rac te r  t hey  a r e  
n e i t h e r ,  n o t  be ing  r a t e s  as t h a t  term i s  used i n  
connec t ion  w i t h  rate-making, nor p e n a l t i e s  as t h a t  
term i s  used i n  r espec t  t o  penal impos i t i ons .  They 
a re  s u i  gener i s .  H i s t o r i c a l l y  , t e x t u a l y  i n  purpose 
and i n  con ten t ,  t hey  a r e  an i n t e g r a l  p a r t  o f  t h e  
e s t a b l  i shed  r u l e s  and r e g u l a t i o n s  r e l a t i n g  t o  t h e  use 
and movement o f  ca r s .  From t h e  beg inn ing  they  have 
been sus ta ined  as r u l e s  and regu la t i ons .  They cou ld  
n o t  have been sus ta ined  as c a r r i e r  charges o r  as 
p e n a l i t e s .  As an i n t e g r a l  p a r t  o f  t h e  r u l e s  and 
r e g u l a t i o n s  i n  r espec t  t o  c a r  se r v i ce ,  t hey  f a l l  
w i t h i n  t h e  p r o v i s i o n s  o f  Sec t ion  l ( 1 5 )  o f  t h e  
I n t e r s t a t e  Commerce Act .  It f o l l o w s  t h a t  when an 
emergency e x i s t s ,  t h e  Commission can, w i t h o u t  
hear ing,  i ssue ,  e f f e c t i v e  f o r  a  l i m i t e d  t ime,  o r d e r s  
i n  r espec t  t o  these charges." 

6ATC's c a r s  on t h e  o t h e r  hand, a r e  n o t  s u b j e c t  t o  demurrage. The v e r y  

essence o f  a  p r i v a t e  c a r  1 i k e  GATC's i s  t h a t  i t  i s  f r e e  f rom t h i s  r e g u l a t i o n  

as t o  use. See Evans Produc t  Co., supra. The reason t he  p r i v a t e  c a r  1  i n e  



i n d u s t r y  came i n t o  be ing was t o  p rov ide  serv ices  r a i l r o a d  ca rs  were 

prevented by Federal  law from p rov id i ng .  

From the  Oregon case c i t e d  above, it i s  c l e a r  t h a t  r a i l r o a d  cars  and 

p r i v a t e  c a r s  a r e  i n h e r e n t l y  d i f f e r e n t .  P r i v a t e  Cars, l i k e  GATC's can be and 

o f t e n  a re  used as warehouses. A boa t  manufacturer  i n  F l o r i d a  may need a  

l a r g e  q u a n t i t y  o f  acetone o r  o t h e r  c a u s t i c  chemica ls  on hand i n  t h e  

f i b e r g l a s s i n g  process, y e t  cannot a f f o r d  a  ho ld i ng  tank. I t may use a  

p r i v a t e  c a r  f o r  such purposes i n d e f i n a t e l y .  It may n o t  so use a  r a i l  road 

car .  

As i n d i c a t e d  i n  Evans, supra and c o n t r a r y  t o  t he  f i n d i n g  o f  f a c t  o f  t he  

t r i a l  c o u r t  ( w i t h o u t  ccmpetent* evidence) t h a t  t h e  p r i v a t e  c a r  i n d u s t r y  i s  

a t  t he  mercy o f  t he  r a i l  road i n d u s t r y  ( r -1080) ,  t he  p r i v a t e  c a r  i n d u s t r y  i s  

a  complement t o  t h e  r a i l  road i ndus t r y ,  responding t o  a  market r a i l r o a d s  

cannot serve. I f  t h e r e  i s  encroachment, i t  i s  l i k e l y  because t he  p r i v a t e  

c a r  i n d u s t r y  has sought t o  expand i t s  market. 

A t  t r i a l ,  M r .  Anderson, a  former Seaboard o f f i c i a l  i n  charge o f  c a r  

u t i l i z a t i o n  t e s t i f i e d  t h a t  he responded t o  an I.C.C. emergency o rde r  t o  move 

Seaboard ca rs  t o  t h e  Appalachian coal  f i e l d s  i n  1979-80 apparen t l y  due t o  

the  heavy re1  iance  on coa l  f o r  e l e c t r i c  steam genera t ion  p l a n t s  a l l  over  t h e  

coun t r y  1  i k e l y  brought  on by t h e  Arab o i l  embargo. He t e s t i f i e d  t h a t  w h i l e  

he was r e q u i r e d  by I .C.C.  r u l e  t o  r e l ease  h i s  company's c a r s  t o  re1 i eve  t h e  

shortage, he d i d  no t ,  no r  cou ld  he have re leased  any p r i v a t e  ca rs  because 

under the  r u l e s  "They ' re  c o n t r o l l e d  by t he  sh ippers  o r  owners." ( r -1171)  

*The on l y  wi tnesses a t  t r i a l  which t e s t i f i e d  t h a t  t he  p r i v a t e  c a r  i n d u s t r y  
i s  i n  d i r e c t  c o m ~ e t i t i o n  w i t h  and a t  the  mercy o f  r a i l r o a d s  were c o r ~ o r a t e  
o f f i c e r s  o f  t h e  ' p l a i n t i f f  p r i v a t e  c a r  l i n e  companies seeking a  t a x  

' 

advantage. 



A d a i t i o n a l l y ,  as t e s t i f i e d  t o  by M r .  Lahner a t  t r i a l  (r-1035-361, non- 

r e s i d e n t  c a r s  are,  a t  l e a s t  h i s t o r i c a l l y ,  i n  s t a t e s  o t h e r  than  those i n  

which they  own t r a c k  on an i n v o l u n t a r i l y  bas i s .  R a i l  roads a r e  r e q u i r e d  t o  

g i v e  up t h e i r  c a r s  a t  in terchange by f ede ra l  law. That they  have developed 

compensation systems which may be s a t i s f a c t o r y  does n o t  a1 t e r  t h i s  f a c t .  

Also, r a i l r o a d s  a re  r e q u i r e d  t o  p rov ide  most k i nds  o f  c a r s  pursuant  t o  

i t s  p u b l i c  s e r v i c e  o b l i g a t i o n  as a  common c a r r i e r .  See S t .  L o u i s  and San 

F rans i sco  Rai1wa.y Co. v. Oklahoma. 184 P. 442 (Okla. 1919). P r i v a t e  c a r  

l i n e  companies and sh ippers a r e  no t ,  b u t  do so f o r  t h e i r  own b e n e f i t  o r  

p r o f i t ,  n o t  f o r  t he  pub1 i c  we1 f a r e .  

F i n a l l y ,  t h e  f ede ra l  r e g u l a t i o n s  c o n t r o l  1  i n g  non-res ident  r a i  1  road ca rs  

a r e  g e n e r a l l y  (excep t  f o r  some f ree- runners )  promulgated t o  d i r e c t  non- 

r e s i d e n t  r a i l r o a d  ca rs  back t o  t h e i r  home roads. (r-1164-72) M r .  Anderson, 

a t h e  r e t i r e d  Seaboard c a r  u t i l i z a t i o n  o f f i c i a l ,  t e s t i f i e d  as t o  t h e  

d i f f e r e n c e s  between t h e  p r i v a t e  c a r  f l e e t  and n a t i o n a l  r a i l r o a d  f l e e t  and 

t h e i r  d i f f e r e n t  presence i n  F l o r i d a :  

Rules 1 and 2 descr ibe  t he  hand l ing  o f  t h e  
n a t i o n a l  r a i l r o a d  f r e i g h t  c a r  f l e e t .  And w h i l e  
those r u l e s  spec i f y  t h a t  f o r e i g n  f r e i g h t  c a r s  a t  a  
j u n c t i o n  must be re tu rned  t o  t h e  owner a t  t h e  
j u n c t i o n  w i t h  t he  owner, and t h a t  i t  must move i n  
t h e  d i r e c t i o n  o f  home when t h e y ' r e  made empty, 
t h e r e  a r e  m o d i f i c a t i o n s  t o  those r u l e s .  

I t h i n k  t h a t  -- i f  I may, 1 '11 use t he  
blackboard. We would l o o k  a t  t h e  f r i e g h t  c a r  
f l e e t ,  and we would say t h a t  i t  i s  d i v i d e d  i n t o  a  
p i e  shape. We ' l l  say t h i s  i s  p r i v a t e ,  t h i s  i s  
f o r e i g n ,  and t h i s  home (drawing diagram). And i f  
you t h i n k  about t h e  n a t i o n a l  c a r  f l e e t ,  t h e  
r a i l r o a d  f l e e t ,  and t he  p r i v a t e  c a r  f l e e t ,  t h i s  i s  
what you would r e a l l y  wind up w i th .  You would have 
t he  n a t i o n a l  r a i l  road f l e e t  o f  cars ,  and you would 
have t h e  p r i v a t e  cars .  



Now, t h e  d i f f e r e n c e  i n  these c a r s  i s  t h a t  
t h i s  c a r  can be used t o  r ep lace  t h i s  ca r ,  and v i c e  
versa ( i n d i c a t i n g ) .  The home c a r  can be used t o  
r ep lace  t he  f o r e i g n  ca r ,  and t h e  f o r e i g n  c a r  can be 
used t o  rep lace  t h e  home c a r  and u l  i t i z e d .  

* * * 
THE COURT: You do n o t  i n c l u d e  p r i v a t e l y  owned c a r s  
i n  t h e  r a i l r o a d  f l e e t ?  

THE WITNESS: No, s i r .  

THE COURT: T h a t ' s  home c a r s  and f o r e i g n  cars?  

THE WITNESS: Yes, s i r .  The p r i v a t e  car ,  Your 
Honor, i s  c o n t r o l l e d  by t h e  owner o r  lessee.  The 
r a i l r o a d  c a r  i s  c o n t r o l l e d  bv t h e  r u l e s  s e t  o u t  i n  
t he  C f f i c i a l  Equipment ~ e ~ i  i t e r ,  based upon 
agreement among c a r r i e r s .  And those r u l e s  a re  s e t  
up as a  u n i t  t o  c o n t r o l  t h e  f r e i g h t  c a r  f l e e t .  

Q S i r ,  i s  i t  n o t  c o r r e c t  t h a t  t h e  c a r  h i r e  
payments and t h e  mi leage  -- l e t  me s t a r t  again.  I s  
i t  n o t  c o r r e c t  t h a t  t h e  c a r  h i r e  payemnts f o r  
r a i l  road cars,  r a i l  road owned cars ,  and t h e  mi leage 
payments f o r  p r i v a t e  c a r s  as s e t  o u t  i n  PHJ 6007 
a r e  b o t h  designed t o  i nsu re  e f f i c i e n t  c o n t r o l  and 
u t i l i z a t i o n  o f  t h e  r a i l  f l e e t ?  

A No, I d o n ' t  t h i n k  I c o u l d  -- I d o n ' t  t h i n k  
I can t e s t i f y  t o  t h a t .  I w i l l  t e s t i f y  t h a t  t h e  
h o u r l y  charge and t h e  mi leage charge o f  a  r a i l r o a d  
c a r  i s  designed t o  h e l p  improve u t i l  i z a t i o n .  Bu t  
t h e  p r i v a t e  c a r  i s  a  d i f f e r e n t  s to ry ,  because we 
o n l y  pay mi leage on i t  when i t  i s  under 1  oad. 

Q Yes, s i r .  

A So, t he re fo re ,  a  p r i v a t e  c a r  cou ld  s i t  on a  
s h i p p e r ' s  s i d i n g ,  and no th ing  would cause you t o  
move t h a t  c a r  un less t he  sh ipper  d i r e c t e d  i t  t o  be 
moved. 

C lea r l y ,  non-res ident  r a i l r o a d  ca rs  and p r i v a t e  c a r s  are,  as t o  t h e i r  

presence and f u n c t i o n  i n  F l o r i d a ,  comple te ly  d i f f e r e n t .  Under t h e  

l e g i s l a t u r e ' s  i nhe ren t  power t o  c l a s s i f y ,  i t s  t a x  t rea tment  o f  these c a r s  i n  

a  manner c o n s i s t e n t  w i t h  f ede ra l  law and t h e  t a x i n g  s t r u c t u r e s  o f  s i s t e r  

s t a t e s  i s  reasonable and n o t  a r b i t r a r y .  



POINT I V  

THE TRIAL COlIRT'S ORDER I S  ILLOGICAL I N  THAT I T  
LEADS TO ABSURD RESULTS. 

The o rde r  s igned by t he  t r i a l  c o u r t  ho lds  t h a t  F l o r i d a ' s  tax  s t r u c t u r e  

o f  r a i l  t r a n s p o r t a t i o n  p rope r t y  i s  u n l a w f u l l y  d i s c r i m i n a t o r y  because i t  

taxes p r i v a t e  c a r  l i n e  c a r s  b u t  n o t  non- res iden t  r a i l r o a d  cars .  I f  t h i s  i s  

t r ue ,  then i t  leads  t o  t he  inescapable conc lus ion  t h a t  i t  c o u l d  a l s o  

d i s c r i m i n a t e  aga ins t  r e s i d e n t  r a i l  roads because t h e i r  ca rs ,  1  i k e  GATC's a r e  

taxed. A l l  r e s i d e n t  r a i l r o a d  cars ,  whether s o l e l y  a  F l o r i d a  r a i l r o a d  

(F.E.C.) o r  a  mu1 t i - s t a t e  r a i l  road (Seaboard) a re  c o n s t r u c t i v e l y  p laced  back 

on t h e i r  systems as i f  they never  l e f t  t h e  s ta te .  I n  t h e  case o f  a  m u l t i -  

s t a t e  road, they  a r e  then appor t ioned  t o  F l o r i d a  based on t he  r a t i o  o f  

F l o r i d a  m i l e s  t o  system mi les .  I n  t h e  case o f  t h e  F l o r i d a  East  Coast, 100 

percen t  a r e  taxed i n  F l o r i d a .  Yet  t he  o rder  on appeal says u n t i l  F l o r i d a  

taxes non- res iden t  cars ,  i t  cannot t a x  p r i v a t e  cars .  By l o g i c a l ,  i f  n o t  

l e g a l ,  ex tens ion  o f  t h i s  r u l e ,  F l o r i d a  cou ld  n o t  t a x  r e s i d e n t  ca rs  u n t i l  i t  

taxes non- res iden t  cars.  The disharmony i n  t h e  law c rea ted  by t h e  o rde r  

below i s  t h e  r e s u l t  o f  severa l  f a c t o r s .  

F i r s t ,  F l o r i d a ' s  t a x a t i o n  o f  r a i l  p roper ty  under S192.035(4), F.S., 

evo lved over  t ime  obv ious l y  respons ive  t o  f ede ra l  dec i s i ona l  1  aw i n  an area 

which i s  con fus ing  and sometimes incomprehensible t o  t h e  u n i n i t i a t e d .  Due 

t o  personnel and memberships changes i n  bo th  t he  execu t i ve  and l e g i s l a t i v e  

branches o f  s t a t e  government, much o f  t he  understanding o f  why l e g i s l a t i v e  

schemes a r e  s t r u c t u r e d  t h e  way t hey  a re ,  a r e  l o s t  un less  preserved i n  t he  

case law o r  s c h o l a r l y  works. 

F l o r i d a ' s  t a x a t i o n  o f  r a i l  p rope r t y  was d i s l o c a t e d  by l e g i s l a t i v e  and 

a d m i n i s t r a t i v e  acc iden t  d u r i n g  and s h o r t l y  a f t e r  t he  1970 l e g i s l a t i v e  

session. See GATC v. Askew, 310 So. 2d 46, ( F l a .  1 s t  DCA, 1975). 



I n  Askew, due t o  a  l e g i s l a t i v e  e r r o r ,  i t  was found t h a t  p r i o r  s t a t u t o r y  

a u t h o r i t y  t o  t a x  GATC was e l i m i n a t e d  and t h a t  c o r r e c t i v e  l e g i s l a t i o n  was 

r e q u i r e d  t o  render  GATC I s  p rope r t y  taxab le .  T h i s  was because c e r t a i n  

amendments l e f t  o n l y  t he  te rm " r a i l r o a d  p r o p e r t i e s "  on t h e  books. Thus, t h e  

Department was f o r ced  i n t o  t he  p o s i t i o n  t o  argue t h a t  GATC1s p rope r t y  was 

in tended by t h e  L e g i s l a t u r e  t o  be inc luded  w i t h i n  t h e  term " r a i l  road 

p roper ty .  " 

The Askew Cour t  recognized t he  incons is tency .  I n  de te rmin ing  

1  eg i  s l  a t i v e  i n t e n t  behind t he  word " r a i l  road p rope r t y "  t h e  c o u r t  no t  i c e d  

t h a t  h i s t o r i c a l  " r a i l  road p rope r t y "  was de f i ned  t o  be r e s i d e n t  r a i l  road 

p roper ty ;  t h a t  i s  t o  say, p rope r t y  o f  a  r a i l r o a d  w i t h  t r a c k  i n  F l o r i d a .  

Therefore, s i nce  t he  Department assessed R a i l  roads o n l y  by F l o r i d a  t r a c k  and 

admi t ted  as t o  never hav ing taxed r a i l  roads w i t h o u t  t r a c k  i n  F l o r i d a  (non- 

e r e s i d e n t  r a i l r o a d s )  t h e  l e g i s l a t i v e  i n t e n t  behind t he  use o f  t h e  term 

" r a i l  road p rope r t y "  as f u r t h e r  evidenced by a d m i n i s t r a t i v e  p r a c t i c e ,  had t o  

be t o  1  i m i t  " r a i l  road p rope r t y "  t o  r e s i d e n t  r a i l r o a d  p roper ty .  S ince non- 

r e s i d e n t  r a i l r o a d s  were n o t  taxed n e i t h e r  cou ld  GATC1s p roper ty .  Having 

been fo rcea  t o  argue t he  i n c l u s i o n  o f  GATC1s p rope r t y  w i t h i n  t he  term 

" r a i l r o a d  proper ty , "  t he  Department, through Counsel l a i d  t h e  S t a t e  bare  t o  

a  charge c f  d i s c r i m i n a t i o n .  As t he  Askew Cour t  he ld :  

We do n o t  mean t o  say t h a t  by proper  
l e g i s l a t i v e  enactment, t he  Department o f  
Revenue can n o t  t ax  t he  p r o p e r t i e s  o f  t h i s  
appe l l an t ,  b u t  i n  so doing, we f i n d  i t  w e l l  
t o  p o i n t  o u t  t h a t  taxes must be u n i f o r m l y  
admin is tered,  and i f  t h e  t ype  o f  p r o p e r t y  o f  
a p p e l l a n t  i s  brought  under t he  t a x i n g  
a u t h o r i t ~ v .  then a l l  o t h e r  non-res ident  
r a i  1  r o a d  companies and t h e i r  p r o p e r t i e s  must 
b e  t r e a t e d  w i t h  s i m i l a r i t y .  (e.s.) a t  52. 



By use o f  t he  above u n d e r l i n e d  language, t h e  Askew* Cour t  equated 

p r i v a t e  car1 i n e  companies w i t h  non- res iden t  r a i l r o a d s .  P r i v a t e  c a r  1  i n e  

companies a r e  n o t  a  spec ies o f  r a i l r o a d .  The Askew Cour t  shou ld  have o n l y  

h e l d  t h a t  F l o r i d a  was w i t h o u t  s t a t u t o r y  a u t h o r i t y  t o  t a x  GATC's c a r s  by 

v i r t u e  o f  a  l e g i s l a t i v e  omiss ion  and stopped t h e r e  because t h e  case was 

decided. I t s  p rospec t i ve  d i c t um was unwarranted. 

Th i s  d i s l o c a t i o n  has con t i nued  t o  date.  Apparen t l y ,  GATC has p a i d  no 

taxes  t o  t h e  S t a t e  o f  F l o r i d a  s i nce  t h e  e a r l y  1970 's  a l t hough  t h e  

l e g i s l a t u r e  c e r t a i h l y  in tended  t h a t  they  pay and f ede ra l  l aw  pe rm i t s  t h e  

assessment. There i s  no o rgan ic  s t a t e  o r  f ede ra l  p r o h i b i t i o n  t o  t h e  t a x  

assessed a g a i n s t  GATC under t h e  f a c t s  o f  t h i s  case and t h i s  Honorable Cour t  

shou ld  e n t e r  an o rde r  so ho ld ing ,  r e v e r s i n g  t h e  d e c i s i o n s  o f  t h e  a p p e l l a t e  

and t r i a l  Cour ts  below. 

*The 1526 Kentucky Commonwealth dec i s i on ,  supra.  and t h e  Depar tment 's  s i t u s  
argument as presented here, were n o t  presented t o  t h e  Askew c o u r t .  



CONCLUSION 

WHEREFORE, f o r  the  reasons above s ta ted ,  i t  i s  r e s p e c t f u l l y  requested 

t h a t  t h i s  Honorable Cour t  reverse  t h e  dec i s i ons  o f  t he  Cour ts  below and 

e n t e r  an o r d e r  upho ld ing  the  c o n s t i t u t i o n a l  i ty o f  the  Depar tment 's  

assessments a t  issue here in .  
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