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SUMNARY OF ARGUMENT 

P o i n t  One o f  t he  Argument responds t o  GATC's c h a r a c t e r i z a t i o n  o f  t h e  

i ssue  on appeal which cen te rs  on t h e  f i n d i n g  o f  t h e  T r i a l  Cour t  t h a t  t h e  

p r o p e r t i e s  a t  i s sue  a re  s i m i l a r l y  s i t ua ted .  The T r i a l  Cour t  g r a t u i t o u s l y  

reached t h i s  conc lus ion  based on a  s u p e r f i c i a l  t rea tment  o f  a  complex area 

o f  t a x a t i o n :  i n s t r u m e n t a l i t i e s  o f  i n t e r s t a t e  commerce. P o i n t  One examines 

c o n t r o l l i n g  law t o  argue t h a t  F l o r i d a  had no power t o  t ax  non- res iden t  

r a i l  road c a r s  and f a i l u r e  t o  t a x  them was n o t  d i s c r i m i n a t o r y .  

P o i n t  Two d i s t i n g u i s h e s  t h e  I n t e r l a c h e n  d e c i s i o n  and A r t .  V I I  $4 of  t he  

F l o r i d a  C o n s t i t u t i o n  as n o t  r e l e v a n t  t o  t h e  i ssues  a t  bar. P o i n t  Three 

argues t h a t  t h e  l e g i s l a t u r e ,  under t h e  f a c t s  o f  t h i s  case, has t h e  power t o  

c l a s s i f y  f o r  reasons such as ccmi ty ,  f a i r ness ,  due process, and economy and 

P o i n t  Four argues t h a t  F l o r i d a ' s  t a x  t rea tment  o f  GATC i s  f a i r .  



ARGUMENT 

POINT I 

THE DEPARTMENT IS ASSESSMENT OF 
GATC 'S PROPERTY WERE LAWFUL 

Whi le t he  D i s t r i c t  Cour t  and GATC have framed the  ques t i on  as t o  

whether $193.085(4)(b) d i s c r i m i n a t e s  aga ins t  GATC s ince  s i m i l a r l y  s i t u a t e d  

r o l l  i n g  s tock o f  non-res ident  r a i l  roads a r e  n o t  s i m i l a r l y  assessed under 

Chapter 193, t h e i r  ques t i on  r e a l l y  begs i t s e l f .  The Department s i nce  t r i a l  

has ma in ta ined  t h a t  t he  p r o p e r t i e s  a re  - not s i m i l a r l y  s i t u a t e d  f o r  t h r e e  

reasons : 

1 ) That  ca rs  o f  non-res ident  r a i l  roads have a l r eady  p a i d  o r  

a re  s u b j e c t  t o  pay ing an ad va lo rev  t a x  on t he  f u l l  va l ue  

o f  t h e i r  p r o p e r t y  t o  t h e i r  home ( t r a c k )  s t a t e  o r  s t a tes .  

Therefore,  assessment by F l o r i d a  would be double t axa t i on .  

2 )  That  GATC I s  c a r s  pay no s t a t e  on t he  f u l l  va lue o f  t h e i r  

c a r s  b u t  pay an appor t ioned  va lue  on t h e i r  c a r s  t o  each 

s t a t e  th rough which t hey  run.  Therefore,  reasonably  

appor t ioned t a x  by F l o r i d a  has no r i s k  o f  double t a x a t i o n ;  

and 

3 )  That,  i n  a d d i t i o n  t o  d i f f e r e n c e s  between the  c a r s  as p resen ted  

.in t he  Department's i n i t i a l  b r i e f  (which were never r e b u t t e d  

by GATC b u t  mere ly  s u p e r f i c i a l l y  d ismissed) ,  t h e  c a r s  a t  

i ssue  here a r e  d i f f e r e n t  f o r  s i t u s  purposes because o f  

t h e  sa l  i e n t  f a c t  t h a t  ca rs  o f  non- res iden t  r a i l  roads 1 eave 

t h e i r  t r a c k  t o  r e t u r n  t o  t h e i r  t rack .  GATC1s c a r  have no 

t r a c k  t o  r e t u r n  t o .  

The ques t ions  then  a r e  more p rope r l y :  

1 )  Whether F l o r i d a  has t h e  power t o  t ax  non-res ident  r a i l  road 

ca rs?  I f  i t  does, then: 
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2 )  Could i t  exe rc i se  t h a t  power where i t  taxes r e s i d e n t  r a i l r o a d  

ca rs  (Seaboard) when they  a re  non-res ident  ca rs  i n  o the r  

s ta tes ,  as i t p r e s e n t l y  does? I f  F l o r i d a  can, then; 

3 )  Does A r t i c l e  V I I  $4 r e q u i r e  F l o r i d a  t o  change i t s  method o f  

t a x a t i o n  o f  i n s t r u m e n t a l i t i e s  aga ins t  the  norm a t  t he  r i s k  

o f  l i t i g a t i o n  and o the r  unce r ta in t i es ,  such as a  d i s l o c a t i o n *  

o f  i t s  t a x i n g  system f o r  a  r e s u l t ,  which i n  d o l l a r s  t o  t h e  

s ta te ,  i s  negl i g i  b l  e? 

The issue i n  t h i s  case i s  whether t h e  t a x a t i o n  o f  t h e  ope ra t i ng  

p rope r t y  o f  F l o r i d a ' s  r a i l  roads d i sc r im ina tes  aga ins t  t h e  appel lees, p r i v a t e  

c a r  1  i n e  companies. 

The tax  assessments o f  bo th  were made pursuant  t o  §193.085(4), F.S. 

$193.085 (4 )  ( a) r e q u i r e s  t h e  assessment o f  "a1 1  opera t ing  p rope r t y  o f  every 

d e s c r i p t i o n "  o f  r a i l  road companies owning t r a c k  i n  t h i s  s t a t e  under t he  

u n i t - r u l e  method o f  va l  uat ion.  $193.085 ( 4 ) (  b) requ i res  t h e  assessment o f  

a l l  p r i v a t e  c a r  l i n e  companies ope ra t i ng  r o l l i n g  stock i n  F l o r i d a  based on 

"an annual de termina t ion  o f  t he  average number o f  ca rs  h a b i t u a l l y  present  i n  

F l o r i d a  ." 
I n  abbrev iated terms, t he  u n i t - r u l e  method marsha l l s  a l l  o f  t h e  

opera t ing  proper ty  ( l e s s  t h a t  which has a t t a i n e d  ac tua l  s i t u s  elsewhere) o f  

a  r a i l r o a d  wherever l oca ted  and appor t ions t h e  va lue o f  a l l  o f  t h e  opera t ing  

p rope r t y  ( i n c l u d i n g  t h e  t r a c k  and r igh t -o f -way)  t o  those s ta tes  w i t h  t r a c k  

i n  p r o p o r t i o n  t o  the  m i l e s  o f  t r a c k  i n  each s ta te .  

*As s ta ted  i n  t he  Department 's i n i t i a l  b r i e f ,  s ince  t h e  d i s l o c a t i o n  brought 
on by l e g i s l a t i v e  and a d m i n i s t r a t i v e  e r r o r  i n  1970, F l o r i d a  has been unable 
t o  l e v y  an ad valorem tax aga ins t  GATX, though the  l e g i s l a t u r e  in tended t o  
do so. See GATC v. Askew, 310 So.2d 46 (F la.  1 s t  DCA, 1975). 



F l o r i d a  employs t h i s  method f o r  a l l  r a i l  road companies ma in ta in ing  

t r a c k  i n  F l o r i d a  as d i r e c t e d  by §193.085(4)(a). 

GATC's expe r t  wi tness,  M r .  John Green, t e s t i f i e d  on d i r e c t  t h a t  t h i s  i s  

t h e  cus tomar i l y  a p p l i e d  standard u n i t  approach. He t e s t i f i e d  a t  r-1106- 

1107. 

BY MR. MADSEN: 

Q M r .  Green, t h e r e  has been o t h e r  test imony w i t h  respec t  t o  t he  

ques t ion  o f  whether the  u n i t  r u l e  as commonly app l i ed  t o  r a i l r o a d  

p r o p e r t i e s  p i c k s  up o r  r e f l e c t s  t h e  va lue o f  nonres ident  ca rs  i n  the  

va lu ing  state. Do you have an o p i n i o n  on t h a t  ques t ion?  

A Yes, I do have an opin ion.  

Q And what i s  you r  op in ion ,  s i r ?  

A It d e f i n i t e l y  does n o t  p i c k  up the  va lue o f  those nonres ident  

ca rs  because o f  t h e  very  na ture  o f  t h e  approach and t h e  way the  

interchange i s  handled between t h e  r a i l r o a d s .  There i s  no element o f  

t h e  va lue o f  those nonres ident  ca rs  i n  t h e  standard u n i t  approach as 

i t ' s  cus tomar i l y  appl ied.  (e.s.1 

Another exper t  w i tness  c a l l e d  by GATC, M r .  A r l o  Woolery t e s t i f i e d  

f u r t h e r  i n  t h i s  regard  a t  r-1086-1087: 

Q You mentioned t h a t  t he  u n i t  o f  a  r a i l  road would inc lude 

1  eased property.  Would i t  i n c l  ude nonres ident  r a i l  ca rs  rece ived by  

t h a t  r a i l r o a d  i n  in terchange? 

A I n m y o p i n o n ,  i t w o u l d n o t .  

THE COURT: Why no t?  

'THE WITNESS: Fo r  t h i s  reason: The market va l  ue i s  u s u a l l y  

de f i ned  as a  w i l l i n g  b u y e r - w i l l i n g  s e l l e r  t r ansac t i on  i n  which the  

buyer would pay a  p r i c e  and the  s e l l e r  would d e l i v e r  a  p roper ty .  And I 

have t h e  f e e l i n g  from r a i l r o a d  v a l u a t i o n  experience t h a t  I have had and 



conversa t ions  I have had t h a t  i f  I were t o  pay t h e  market  va lue  f o r  t h e  

u n i t  o f  a  r e s i d e n t  r a i l r o a d ,  t h a t  r e s i d e n t  r a i l r o a d  would n o t  d e l i v e r  

t o  me t h e  nonres iden t  r a i l c a r s  t h a t  were p resen t  on t h a t  r a i l r o a d .  

So i t would j u s t  be a  m a t t e r  o f  what p rope r t y  t h e  r e s i d e n t  r a i l  

l i n e  would d e l i v e r  t o  t h e  buyer as p a r t  o f  a  t r a n s a c t i o n .  And i n  my 

op in i on ,  t h e  r e s i d e n t  r a i l r o a d  c o u l d  n o t  d e l i v e r  t o  me as p a r t  o f  t h a t  

t r a n s a c t i o n  t h e  nonres iden t  r a i l  cars .  

And I know t h a t  i n  Ar izona where f o r  nonpayment o f  taxes  t h e  

s h e r i f f  was au tho r i zed  t o  s e l l  on t h e  cour thouse s teps  t h e  p r o p e r t y  

t h a t  was de l i nquen t  i n  i t s  t ax  payment, t h a t  i f  a  r e s i d e n t  r a i l r o a d  i n  

Ar izona had been de l  inquent  i n  i t s  taxes, I d o n ' t  know o f  a  s h e r i f f  i n  

any one o f  o u r  coun t i es  t h a t  would have had t h e  t e m e r i t y  t o  go up on 

t he  courthouse s teps  and t ry t o  s e l l  t h e  c a r s  o f  a  nonres iden t  r a i l r o a d  

t o  s a t i s f y  t h a t  t a x  1  ien.  

BY MR. MADSEN: 

Q M r .  Woolery, a r e  you aware o f  any qua1 i f i e d  a p r a i s a l  o p i n i o n  

t o  t h e  c o n t r a r y ,  i n  o the r  words, s t a t i n g  t h a t  a  u n i t  app ra i sa l  does 

p i c k  up non- res iden t  r a i l c a r s  r ece i ved  i n  in te rchange? 

A  I have never seen one. 

The F l o r i d a  l e g i s l a t u r e ,  i n  comi ty  w i t h  s i s t e r  s t a t e s  and i n  con fo rm i t y  

w i t h  f ede ra l  c o n s t i t u t i o n a l  law as const rued i n  C e n t r a l  RR o f  Penn. v  

Commonweath o f  Penn., 370 U.S. 607, 8  L.Ed.2d 720, 82 S.Ct. 1297, reh.  den. 

(1962)* has chosen t o  adopt t h e  u n i t - r u l e  method o f  a p p r a i s i n g  r a i l r o a d  

p rope r t y  i n  i t s  customary and u n i v e r s a l l y  appl  i e d  fash ion.  (S193.085 (4 1 )  

T h i s  i s  t o  i n c l u d e  i n  t h e  u n i t  o f  t h e  r e s i d e n t  r a i l r o a d ,  t h e  va lue  o f  a l l  

'*For one s c h o l a r ' s  v iew o f  Penn Cen t ra l ,  see Federa l  L i m i t a t i o n s  on S t a t e  
Taxa t ion ,  by Paul J. Hartman, Ch. I :  8, pages 392-396, Lawyers Coop. 1981 



her  cars ,  i n c l u d i n g  those used by o t h e r  r a i l r o a d s  under t h e  Car Serv ice  and 

Per Diem Agreement o f  t he  American Assoc ia t i on  o f  Rai l roads.  As t he  Cour t  

i n  Penn Cen t ra l  he ld :  

We conclude, however, t h a t  on t h e  r e c o r d  be fo re  us t h a t  
Pennsylvania was c o n s t i t u t i o n a l l y  pe rm i t t ed  t o  t ax ,  a t  f u l l  
value, t h e  remainder o f  Appe l l an t s '  f l e e t  o f  f r e i g h t  ca rs ,  
i n c l u d i n ?  those used by o t h e r  r a i l r o a d s  under t h o  Car Se rv i ce  
and P e r  D iem A9reement o f  t h e  American A s s o c i a t i o n  o f  R a i l  roads. 
These were, i n  t h e  language o f  t he  s t i p u l a t i o n ,  " r e g u l a r l y ,  
h a b i t u a l l y  and/or con t i nuous l y  employed i n  t h i s  manner, b u t  
they  d i d  n o t  r u n  on f i x e d  rou tes  and r e g u l a r  schedules.. ." 
( a t  7 2 6 )  (e.s.) 

Here GATC presen ts  no p r o o f  whatsoever t h a t  any o f  t h e  c a r s  o f  non- 

r e s i d e n t  r a i l r o a d s  e n t e r i n g  F l o r i d a  under t he  Car Serv ice  and Per Diem 

Agreement o f  t h e  American Assoc ia t i on  o f  Ra i l r oads  were here on f i x e d  rou tes  

and schedules. They d i d n ' t  even p resen t  evidence t h a t  those  c a r s  were 

h a b i t u a l  o r  con t i nuous l y  employed i n  F l o r i d a .  T h e i r  evidence was presented 

o n l y  i n  gross percentages on g i ven  days - t h a t  a  c e r t a i n  number o f  non- 

r e s i d e n t  ca rs  were observed i n  F l o r i d a .  To f i n d  o r  presume t a x  s i t u s  was 

e r r o r  below. 

Wi th  t h e  understanding t h a t  Penn C e n t r a l  a l s o  h e l d  t h a t :  

. . . the  dom ic i l  i a r y  S t a t e  i s  prec luded from imposing an 
ad valorem tax on any p r o p e r t y  t o  t h e  e x t e n t  t h a t  i t  c o u l d  
be taxed by  another  State,  no t  mere ly  on such p r o p e r t y  as i s  
subjected t o  t ax  elsewhere ... ( t h e  C o u r t ' s  emphasis) a t  7 2 c  

i t  i s  c l e a r  t h a t  except  fo r  non-res ident  ca rs  which t r a v e l l e d  i n t o  F l o r i d a  

on " f i x e d  rou tes  and r e g u l a r  schedules," (and t he re  a r e  none known), F l o r i d a  

has no power t o  s u b j e c t  non-res ident  r a i l r o a d  c a r s  t o  ad valorem t a x a t i o n .  

Th i s  i s  because Penn C e n t r a l  exp ress l y  h e l d  t h a t  s t a t e s  o f  r e s i d e n t  

r a i l r o a d s  a re  c o n s t i t u t i o n a l l y  pe rm i t t ed  t o  t a x  t h e i r  ca rs  used by  o t h e r  

r a i l r o a d s  i n  o the r  s t a t e s  th rough in te rchange a t  f u l l  value. S ince  o the r  

s t a t e s  can (and do), F l o r i d a  cannot, and does no t .  

Again, F l o r i d a ,  i n  enac t i ng  §193.085(4) and c o n t i n u i n g  i t  w i t h o u t  more 

has done so w i t h  an understanding o f  t h e  f o l l o w i n g :  



1 )  'That 37 o r  more s i s t e r  s t a t e s  tax,  a t  f u l l  value, t h e i r  

r e s i d e n t  r a i l r o a d  cars  which en ter  F l o r i d a  through 

interchange ( r-1035, Lahner) ; 

2) That under Penn Cent ra l ,  supra, those 37 o r  more s ta tes  

are  permi t ted  under the  Federal C o n s t i t u t i o n  t o  tax  t h e i r  

cars i n  F l o r i d a  a t  f u l l  value; 

3 )  That the  r e s t  o f  t he  s ta tes  which do n o t  tax  t h e i r  cars  

i n  F l o r i d a ,  f o r  whatever reason, under Penn Cent ra l ,  

cou ld  tax them a t  f u l l  value. Therefore, F l o r i d a  cannot - 
appor t ion  t h e i r  value; and 

4) That, as t o  P r i v a t e  Car L ine  Companies l i k e  and i n c l u d i n g  

GATC, s ince  t h e i r  cars are  f o r  a l l  p r a c t i c a l  purposes 

never i n  t h e i r  domic i l i a r y ,  home, o r  res iden t  s ta te ,  no 

s t a t e  can tax them a t  t h e i r  f u l l  value. Therefore, s ince  

they too  must pay t h e i r  way, they a r e  apport ioned t o  a l l  

s ta tes  i n  which they run. 

From t h i s ,  t h e  resu l  t i s  the  same; r a i l  roads pay o n l y  100% o f  t h e i r  

va lue t o  the  t rack  s ta tes  and p r i v a t e  ca r  l i n e  companies pay on ly  100% o f  

t h e i r  value (assuming a1 1  s ta tes  l e v y  the  tax, which they d o n ' t )  t o  the  

s ta tes  through which they r u n  (except F l o r i d a  s ince the  e a r l y  1970s). 

Commonwealth v. Union P a c i f i c  R. Co., 283 S.W. 119 (Ky. 1926). Th is  i s  i n  

accord w i t h  Federal Cons t i t u t i ona l  p r i n c i p l e s  and 1  im i ta t i ons .  See - Penr! 

Cent ra l ,  supra. 

Against t h i s  background GATC has nevertheless asser ted t h a t  the  

l e g i s l a t u r e  and the  Department v i o l a t e d  organic law i n  assessing t h e i r  

property.  They argue t h a t  u n t i l  such t ime as F l o r i d a  taxes t h a t  which i t  

has been shown i t  cannot, F l o r i d a ' s  t a x a t i o n  o f  t h e i r  p raper ty  i t  

d iscr iminatory .  



POINT I 1  

THE INTERLACHEN DECISION I S  NOT RELEVANT 
TO A  DETERMINATION OF THIS CAUSE 

I n  i t s  answer b r i e f ,  GATC a rgues  t h a t  t h e i r  p r o p e r t y  i s  t h e  same as 

n o n - r e s i d e n t  r a i l r o a d  p r o p e r t y ,  e n t e r s  t h i s  s t a t e  t h e  same way and e n j o y s  

t h e  same b e n e f i t s  and p r o t e c t i o n  as i s  e n j o y e d  b y  n o n - r e s i d e n t  r a i l  r o a d  

c a r s .  GATC f u r t h e r  a rgues  t h a t  s. 193.085(4)  i s  a  p r o h i b i t e d  c l a s s i f i c a t i o n  

o f  p r o p e r t y  based on  o w n e r s h i p *  and c i t e s  p r i m a r i l y  I n t e r l a c h e n  Lake  

E s t a t e s ,  I n c .  v .  Snyder ,  304 So.2d 433 ( F l  a. 1973)  t o  s u p p o r t  i t s  p o s i t i o n  

t h a t  A r t .  V I I  s. 4  r e q u i r e s  t a x a t i o n  o f  n o n - r e s i d e n t  c a r s  as a  

c o n s t i t u t i o n a l  c o n d i t i o n  t o  t a x i n g  t h e i r  c a r s .  

The I n t e r l a c h e n  c a s e  upon w h i c h  GATC r e 1  i e s  i s  n o t  r e a l l y  r e l e v a n t  t o  

t h e  i s s u e  p r e s e n t e d  b y  t h i s  case.  Here,  t h e  i s s u e  i s  whe the r  F l o r i d a  can  

t a x  a  p r o p e r t y  u n d e r  f e d e r a l  l a w  - o r  has t h e  power t o  r e a s o n a b l y  c o n c l u d e  i t  

c a n n o t  o r  s h o u l d  n o t  f o r  r easons  such  as c o m i t y ,  f a i r n e s s ,  due  p r o c e s s ,  and 

economy. I n  I n t e r l a c h e n ,  t h i s  C o u r t  h e l d :  

"It i s  t r u e  t h a t  t h e  C o n s t i t u t i o n a l  p r o v i s i o n  
a1 l o w s  t h e  1  e g i s 1  a t u r e  t o  p r e s c r i b e  r e g u l  a t i o n s  
f o r  t h e  pu rpose  o f  s e c u r i n g  a  j u s t  v a l u a t i o n  o f  
a1 1  p r o p e r t y  and n o t  t o  any one p a r t i c u l  a r  c l  ass. 
The r e g u l a t i o n s  c o n t e m p l a t e d  b y  t h e  C o n s t i t u t i o n  
a r e  t h o s e  w h i c h  e s t a b l i s h  t h e  c r i t e r i a  f o r  v a l u i n g  
p r o p e r t y :  and a l l  p r o p e r t y  - s a v e  t h o s e  f o u r  
c l  asses s p e c i f i c a l l y  enumerated i n  t h e  C o n s t i t u t i o n  - 
must  be measured u n d e r  t h e  same c r i t e r i a . "  ( a t  435 )  

C l e a r l y ,  t h i s  i n j u n c t i o n  a p p l i e s  t o  a l l  p r o p e r t y  w h i c h  i s  s u b j e c t  t o  

t h e  t a x i n g  power o f  t h e  S t a t e  and no more. I t  has n o t h i n g  t o  do w i t h  

* T h i s  c l  a s s i f i c a t i o n ,  t h e  Depa r tmen t  a rgues ,  i s  n o t  b y  o w n e r s h i p ,  b u t  
i n  acco rdance  w i t h  Fede ra l  O r g a n i c  Law p r o h i b i t i n g  d o u b l e  t a x a t i o n  p u r s u a n t  
t o  two a p p o r t i o n m e n t  f o r m u l  as c o n t a i n e d  i n  s. 193 .085(4) .  
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p r o p e r t y  w h i c h  t h e  s t a t e  has no power t o  t a x .  It says  n o t h i n g  more t h a n  

t h a t  w h i c h  t h e  s t a t e  c a n  t a x ,  i t  mus t  t a x  u s i n g  t h e  same c r i t e r i a  f o r  

v a l u a t i o n .  He re  s. 193 .085(4) ,  i s  n o t  r e a l l y  a  v a l u a t i o n  r e g u l a t i o n .  S. 

193.011 c o n t a i n s  t h e  u n i  f o r m  r e g u l  a t i  ons t o  s e c u r e  a  j u s t  v a l  u e  f o r  a1 1  

p r o p e r t y ,  i n c l u d i n g  p r o p e r t i e s  assessed p u r s u a n t  t o  s. 193.085. S .  193.085 

i s  more  p r o p e r l y  an a p p o r t i o n m e n t  r e g u l  a t i  on w i t h  d i f f e r e n t  f o r m u l  as t o  

c o n f o r m  w i t h  f e d e r a l  d e c i s i o n a l  l a w  u n d e r  t h e  due p r o c e s s  and commerce 

c l a u s e s .  Under s. 193 .085(4) ,  a l l  p r o p e r t y  i s  assessed a t  j u s t  v a l u e  

a c c o r d i n g  t o  s. 193.011 and a p p o r t i o n e d  t o  t h e  s t a t e .  

What GATC a v o i d s  f a c i n g  i s  t h a t  - no s t a t e  has t h e  c o n s t i t u t i o n a l  

a u t h o r i t y  t o  t a x  a l l  o f  GATC's c a r s  a t  f u l l  va lue .  I t s  c a r s  a r e  p e r m a n e n t l y  

a b s e n t  f r om t h e  d o m i c i l  e. ( s e e  Cor~imonweal t h  v. Kentucky,*  s u p r a ) .  There-  

f o r e ,  u n d e r  Penn C e n t r a l  no s t a t e  c o u l d  t a x  a l l  o f  GATC's c a r s  a t  f u l l  v a l u e  

and t h e r e f o r e  a p p o r t i o n m e n t  o f  t h e i r  p r o p e r t y  b y  ave rage  number o f  c a r s  

h a b i t u a l l y  p r e s e n t  i s  t h e  way t h e y  a r e  t axed .  

On t h e  o t h e r  hand, t h e  r u l  i n g  o f  Penn C e n t r a l  was t h a t  Pennsyl  v a n i  a  was 

c o n s t i t u t i o n a l l y  p e r m i t t e d  t o  t a x ,  a t  f u l l  v a l u e ,  t h e  r o l l i n g  s t o c k  o f  h e r  

r e s i d e n t  r a i l r o a d  w h i c h  had e n t e r e d  o t h e r  s t a t e s  t h r o u g h  i n t e r c h a n g e .  S i n c e  

o t h e r  s t a t e s  n o t  o n l y  c o u l d  (Penn C e n t r a l )  b u t  - do ( L a h n e r ,  R-1035) t a x  

r e s i d e n t  c a r s  o f  r a i l r o a d s  a b s e n t  t h r o u g h  i n t e r c h a n g e ,  F l o r i d a  c a n n o t  t a x  

t h o s e  c a r s .  

*GATC and t h e  T r i a l  C o u r t  s u p e r f i c i a l l y  d i s m i s s  t h e  Ken tucky  case ,  
t h o u g h  i t  r e p r e s e n t s  t h e  o n l y  known c a s e  n a t i o n w i d e  w h i c h  compares t h e  two 
t a x i n g  methods  a t  i s s u e  h e r e i n .  The Ken tucky  C o u r t  c o u l d  have  t h r o w n  o u t  
t h e  assessment  f o r  l a c k  o f  c o n s t r u c t i v e  s i t u s  i f  one had been r e q u i r e d ,  b u t  
c o r r e c t l y  r eached  t h e  m e r i t s  o f  t h e  power t o  t a x  n o n - r e s i d e n t  c a r s .  Why 
t h i s  d e c i s i o n  has been t r e a t e d  w i t h  d i s r e g a r d  i s  unknown. It i s  n o t  
a n a c h r o n i s t i c  a t  a l l .  I t s  h o l d i n g  s h o u l d  be  t h i s  C o u r t ' s  h o l d i n g  i f  t h i s  
C o u r t  w i s h e s  t o  e n t e r t a i n  any p r e s u r r ~ p t i o n  o f  c o n s t i t u t i o n a l  i t y  as i t  s h o u l d  
a f f o r d  b o t h  t h e  f a c e  and a p p l i c a t i o n  o f  s .  193.085(4) .  



POINT 111 

I N  THE INSTANT CASE, THE 
LEGISLATURE HAS THE INHERENT 

POWER TO CLASSIFY 

I n  h i s  d i s s e n t  i n  B r a n i f f  A i rways  v. Nebraska,  347 U.S. 590, 98 L.Ed. 

967, 74 S.Ct. 757 (1953 )  J u s t i c e  F r a n k f u r t e r ,  i n  f i n d i n g  f a u l t  w i t h  t h e  

m a j o r i t y  f o r  e x t e n d i n g  t h e  s i t u s  t e s t  h i s t o r i c a l l y  deve loped  f o r  i n 1  and 

w a t e r  and 1  and i n s t r u m e n t a l  i t i  es t o  a i r  t r a n s p o r t ,  obse rved  t h e  f o l  1  owi  ng : 

"One o f  t h e  mos t  t r e a c h e r o u s  t e n d e n c i e s  
i n  1  ega l  r e a s o n i n g  i s  t h e  t r a n s f e r  o f  g e n e r a l -  
i z a t i o n s  d e v e l o p e d  f o r  one s e t  o f  s i t u a t i o n s  t o  
s e e m i n g l y  ana logous ,  y e t  e s s e n t i a l l y  v e r y  
d i f f e r e n t ,  s i t u a t i o n s .  The d o c t r i  nes e v o l v e d  
i n  a d j u s t i n g  r i g h t s  as be tween t h e  S t a t e s  t o  
t a x  p r o p e r t y  b e a r i n g  some r e l a t i o n  t o  a  number 
o f  S t a t e s ,  and t h e  t a x i n g  power o f  t h e  S t a t e s  as 
a g a i n s t  t h e  f reedom f r o m  S t a t e  i n t e r f e r e n c e s  
s e c u r e d  b y  t h e  Commerce C l  ause,  b e a r ,  o f  c o u r s e ,  
a  p r a c t i c a l  r e l a t i o n  t o  what  i t  i s  t h a t  i s  t axed .  
I t  t o o k  a  c o n s i d e r a b l e  t i m e  t o  make t h i s  a d j u s t -  
ment  i n  r e g a r d  t o  t a x a t i o n  o f  r a i l r o a d  p r o p e r t y  
and r a i l  r o a d  i ncome- to  d e c i d e  when t h e  S t a t e s  
a r e  w h o l l y  e x c l u d e d  f r o m  l e v y i n g  c e r t a i n  t a x e s ,  
when an ad va lo rem t a x  may b e  l e v i e d  on  r a i l r o a d  
p r o p e r t y  r e a s o n a b l y  deemed t o  be  p e r m a n e n t l y  i n  
a  g i v e n  S t a t e ,  and on  wha t  b a s i s  income f r o m  
i n t e r s t a t e  r a i l  r o a d  b u s i n e s s  may f a i r l y  be  
a p p o r t i o n e d  among d i f f e r e n t  S t a t e s .  Even as t o  
r a i l  r oads ,  n i c e  d i s t i n c t i o n s  had t o  b e  made and 
t h e  mak ing  o f  them has n o t  been conc luded. "  

GATC, i n  m a i n t a i n i n g  t h i s  cause,  has s e i z e d  upon a  t h e o r y  w h i c h  on i t s  

f a c e  seems compel 1  i n g ;  two p r o p e r t i e s  appear  a1 ' ike i n  many ways, y e t  one i s  

t a x e d  b y  F l o r i d a  and one i s  n o t .  I n  r e s p o n s e  t o  t h e  D e p a r t m e n t ' s  

e x p l a n a t i o n  as t o  why, GATC responds  t h a t  t h i s  c a u s e  c o n t a i n s  no q u e s t i o n  o f  

f e d e r a l  l a w  and t h a t  t h e  l a w f u l n e s s  o f  a  r a i l r o a d ' s  assessment  i s  n o t  a t  

i s s u e .  The D e p a r t m e n t ' s  p o s i t i o n  i s  t h a t  t h i s  c a s e  c o n c e r n s  how and w h e t h e r  

F l o r i d a  a p p o r t i o n s  i n s t r u m e n t a l  i t i  es o f  i n t e r s t a t e  comnierce w h i c h  

n e c e s s a r i l y  i n v o l v e s  f e d e r a l  1  aw. 



GATC's posit ion i s  t ha t  Ar t i c le  VII s .  4 as a  condition to  taxing i t s  

property requires t ha t  the  l eg i s l a t u r e  f i x  a  s i t u s  in Florida by a  

"constructive" s i t u s  s t a t u t e ,  without any consideration of U.S. 

Constitutional 1 imitat ions.  GATC's b r i e f ,  pgs. 28-30. GATC argues, 

therefore ,  t ha t  to  be f a i r ,  Florida must enact a  s t a t u t e  purporting to  tax 

non-resident cars  and await the  1 awsui t s  of non-resident ra i l  road companies 

t o  t e s t  the  1 awfulness of those assessments. GATC of course, would not be 

concerned with whether or  not Florida would have t o  a1 t e r  her assessments of 

resident  ra i l roads  to  conform with t h i s  novel method of taxation.  

Assuming Florida took the  posit ion t h a t  s t a t e s  lose  the  power t o  tax 

the cars  of t h e i r  res ident  ra i l roads  which enter  Florida through 

interchange, then Florida woul d 1 i  kely have to apply t ha t  principl e  to  her 

resident  ra i l roads  and not assess then1 for  t h e i r  cars  temporarily l o s t  

through interchange. The r e su l t  can be s ta ted  with some ce r ta in ty :  

1 )  Florida would have to  reduce her res ident  assess- 

ments s ign i f i can t ly  a t  a  loss  of revenue to  her 

counties. 

2 )  As Mr. Lahner t e s t i f i e d  (r-1076),  i n  response to 

a  question by GATC as to  what would happen i f  a  s t a t e  

t r i ed  to assess non-resident ra i l roads:  

A. This 1 awyer will say t ha t  would end u p  

in a  court s u i t .  There ce r ta in ly  would be 

no  voluntary payment in t ha t  type of s i tua t ion .  

I t  would have to  be - i t  would be contested 

in court.  



T h e r e f o r e ,  F l o r i d a  w o u l d  b e  f a c e d  w i t h  l a w s u i t s  and t h e  u n c e r t a i n t y  

t h e y  p r e s e n t  w i t h  r e g a r d  t o  h e r  m a k i u g  u p  t h e  revenue  l o s t  f r o m  t a x i n g  t h e  

o u t - o f - s t a t e  c a r s  o f  h e r  r e s i d e n t  r a i l  r o a d s  b y  t a x i n g  n o n - r e s i d e n t  r a i l  r o a d  

c a r s  i n  F l o r i d a .  

A n o t h e r  r a m i f i c a t i o n  o f  t h i s  change i n  method w o u l d  b e  g r e a t  

u n c e r t a i n t y  : 

1) T h e r e  w o u l d  be  u n c e r t a i n t y  as t o  how t h i s  method 

w o u l d  a f f e c t  t h e  u n i t  c o n c e p t  f o r  m u l t i - s t a t e  r e s i d e n t  

r a i l r o a d s  l i k e  Seaboard; i .e., w o u l d  F l o r i d a  o n l y  have  

t o  g i v e  up  a s s e s s i n g  t h e  a p p o r t i o n e d  v a l u e  o f  t h e  c a r s  

t h a t  l e f t  t h e  Seaboard sys tem ( v e n t u r e d  o u t  o f  t h e  

S o u t h e a s t e r n  s t a t e s )  o r  t h e  a p p o r t i o n e d  v a l u e  o f  a l l  

o f  Seaboa rd ' s  c a r s  w h i c h  l e a v e  t h e  s t a t e ,  w h e t h e r  o r  

n o t  t h e y  r e m a i n  on Seaboa rd ' s  sys tem? 

2 )  Would t h i s  method a b r o g a t e  t h e  u n i t  r u l e  method f o r  

a s s e s s i n g  r a i l  r o a d s ?  T h i s  method r e q u i r e s  t h e  v a l u e  

o f  t h e  w h o l e  as a  " g o i n g  c o n c e r n "  w i t h  an a p p o r t i o n m e n t  

o f  i t s  p a r t s ,  ( s e e  R-1035, and Un ion  Pac. RR v. Comm. 

o f  Ken tucky ,  supra ,  q u o t e d  i n  t h e  D e p a r t m e n t ' s  i n i t i a l  

b r i e f ) .  W i t h  a  method w h i c h  seve red  a  p a r t  o f  t h e  u n i t  

t o  be s e p a r a t e l y  v a l u e d  ( t h e  r o l l i n g  s t o c k  w h i c h  1 eaves 

F l o r i d a )  w o u l d  F l o r i d a  b e  a b l e  t o  t a x  Seaboard o r  any o f  

h e r  mu1 t i - s t a t e  r e s i d e n t  r a i  1  r o a d s  b y  v a l  u i  ng  w h a t s  l e f t  

o f  t h e  u n i t ,  i .e., t h e  t r a c k ,  b u i l d i n g s ,  s w i t c h e s ,  b r i d g e s ,  



e t c .  i n  o t h e r  s t a t e s  and a p p o r t i o n i n g  t h e i r  v a l u e  t o  

F l o r i d a  on a  m i l e a g e  b a s i s  o r  any b a s i s ?  What nexus 

o r  s i  t u s  t h e o r y  woul d  s u p p o r t  F l o r i d a  c a p t u r i n g  t h e  

a p p o r t i o n e d  va l  ue o f  a  r a i l  r o a d ' s  t e r m i n a l  o u t s i d e  

F l o r i d a  w i t h  t h e  u n i t  a1 r e a d y  seve red?  

Consp icuous l y  absen t  f rom t h i s  l a w s u i t  a r e  F l o r i d a ' s  r e s i d e n t  

r a i l r o a d s .  They have n o t  appeared as Amic i  h e r e i n ,  1  i k e l y  f o r  t h e  reason  

t h a t  t h e y  can g l e a n  chaos o u t  o f  t h i s  l a w s u i t  t o  t h e i r  b e n e f i t ,  a  

d i s l o c a t i o n  o f  F l o r i d a ' s  t a x  system, w h i c h  c o u l d  mean y e a r s  o f  s t r i c k e n  

assessments and o p p o r t u n i t i e s  t o  o b t a i n  t a x  advantages i n  F l o r i d a  and o t h e r  

s t a t e s  t h r o u g h  d i s l o c a t i o n  o f  t h e  e s t a b l i s h e d  t a x i n g  systems o f  F l o r i d a  and 

h e r  s i s t e r  s t a t e s .  

I n  i t s  r e c e n t  h o l d i n g  i n  C o l d i n g  v. Herzog, 467 So.2d 980 ( F l a .  1985 ) ,  

t h i s  C o u r t  r e c o g n i z e d  t h e  i n h e r e n t  power o f  t h e  l e g i s l a t u r e  t o  c l a s s i f y  

p r o p e r t y  f o r  ad va lo rem t a x  purposes where t h e  c o s t  o f  en forcement  o f  t h e  

t a x  ou twe ighed t h e  revenues produced.  C e r t a i n l y ,  t h a t  i n h e r e n t  power t o  

c l a s s i f y  p e r m i t s  t h e  1  e g i s 1  a t u r e  t o  accommodate i t s  t a x i n g  power t o  t h e  

i n t r i c a c i e s  o f  l o n g  s t a n d i n g  e s t a b l i s h e d  and cus tomary  methods o f  s t a t e  

t a x a t i o n  o f  i n s t r u m e n t a l  i t i e s  o f  i n t e r s t a t e  commerce. C o n s i d e r i n g  t h e  

p o t e n t i a l  f o r  u n c e r t a i n t y  and l i t i g a t i o n  i n  t h i s  a r e a  s h o u l d  F l o r i d a  be 

r e q u i r e d  t o  a1 t e r  i t s  method o f  t a x a t i o n ,  and t h e  r i s k  t o  revenue t h e y  

r e p r e s e n t  as a  c o n d i t i o n  t o  t a x i n g  GATC's p r o p e r t y ,  what  compels t h i s  

r e q u i r e m e n t ?  C e r t a i n l y  n o t  A r t .  V I I  s. 4. Again,  t h e  u n i f o r m i t y  i t  

r e q u i r e s  speaks t o  v a l u a t i o n .  E x e r c i s e  o f  t h e  S t a t e ' s  power t o  t a x ,  when 

doubted,  i s  c o n t r o l l e d  b y  A r t .  I s. 2 and s. 9. ( s e e  D e p a r t m e n t ' s  i n i t i a l  

b r i e f ) .  



POINT 1V 

FLORIDA 'S TAXATION OF GATC 'S PROPERTY WITHOUT 
TAXING NON-RESIDENT CARS I S  NOT UNFAIR 

The answer t o  t h i s  ques t i on  l i e s  i n  examining what GATC hopes t o  ga in  

should i t  have i t s  way, o t h e r  than d i s l o c a t i o n  and years  o f  con fus ion  and 

l o s t  revenue t o  t h e  s ta te .  

Presen t l y ,  F l o r i d a  taxes i t s  r e s i d e n t  r a i l r o a d s  f o r  t h e i r  c a r s  which 

GATC argues should be taxed i n  o t h e r  s ta tes.  Through in terchange,  a F l o r i d a  

r a i l r o a d  o i ves  up i t s  ca rs  f o r  a w h i l e  and p i c k s  up non- res iden t  ca rs  f o r  a 

wh i le .  F l o r i d a  taxes  a l l  o f  Seaboard's cars ,  i n c l u d i n g  those i t  g i ves  up 

and does n o t  t ax  t he  c a r s  i t  p i c k s  up (r-1035-1036). GATC advocates t he  

i nve rse  o f  t h i s .  As the  Cour t  i n  Union P a c i f i c  R.R. v. Comm. o f  Kentucky 

he ld ,  supra, t h e  end r e s u l t  t o  t he  s t a t e  over  t he  years  i s  t h e  same. 

Assuming i n  one year,  Seaboard g i ves  up more c a r s  than  i t  uses, i t  may be 

overtaxed. I n  those years  i t  uses more than than i t  g i v e s  up, i t  may be 

undertaxed. Any un fa i r ness  t o  GATC would be measured o n l y  by  t h e  e x t e n t  

over  t h e  years  F l o r i d a  undertaxed i t s  r a i l r o a d s ,  i f  any. Doubt less t h a t  

w i t h  most, i f  n o t  a l l  r a i l r o a d s  pay ing  100% o f  t h e  va lue  o f  t h e i r  r o l l i n g  

s tock  t o  t h e i r  r e s i d e n t  s t a t e s  ( r-1060, Lahner , see a1 so Department 's 

i n i t i a l  b r i e f ,  page 16)  and t h e  l i k e 1  ihood t h a t  l e s s  than  a l l  s t a t e s  tax  

p r i v a t e  c a r  l i n e  r o l l i n g  stock, l e a v i n g  l e s s  than  100% o f  t h e i r  va lue taxed 

nat ionwide,  $193.085 (4 )  cannot be s a i d  t o  u n f a i r l y  t r e a t  GATC. 

CONCLUSION 

With t h e  d i s l o c a t i o n  o f  F l o r i d a ' s  t a x a t i o n  o f  p r i v a t e  c a r  l i n e  

companies which occur red  by l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  omiss ion i n  1970, 

GATC has enjoyed yea rs  o f  t a x  avoidance. Th i s  Cour t  should r e s p e c t i v e l y  

b r i n g  s t a b i l  i t y  back t o  F l o r i d a ' s  t a x a t i o n  o f  ins t rumenta l  i t i e s  o f  i n t e r -  



s t a t e  commerce b y  e n t e r i n g  an o r d e r  h o l d i n g  t h a t  §193.085(4) i s  c o n s t i t u -  

t i o n a l  , bo th  f a c i a l l y  and as appl ied, and t h a t  t he  T r i a l  Cour t  e r r e d  f i n d i n ?  

t h a t  non-res ident  c a r s  a r e  s i m i l a r l y  s i t u a t e d  t o  GATC's, and i n  presuming 

t ax  s i t u s  o f  non-res ident  c a r s  i n  F l o r i d a .  
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