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INTRODUCTION 

P e t i t i o n e r  was t h e  a p p e l l e e  i n  t h e  T h i r d  D i s t r i c t  Court  

o f  Appeal and t h e  de fendan t  i n  t h e  t r i a l  c o u r t ,  and 

Respondent was t h e  a p p e l l a n t  i n  t h e  D i s t r i c t  Cour t  and t h e  

p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  b e  

r e f e r r e d  t o  a s  t h e y  s t a n d  b e f o r e  t h i s  Cour t .  

The symbol "R" w i l l  r e f e r  t o  t h e  r e c o r d  on a p p e a l  and 

I 1  11 T t o  t h e  s e p a r a t e l y  bound t r a n s c r i p t  o f  p roceed ing .  A l l  

emphasis  i s  s u p p l i e d  u n l e s s  t h e  c o n t r a r y  i s  i n d i c a t e d .  

STATEMENT OF THE CASE AND FACTS 

Respondent a c c e p t s  t h e  S ta tement  o f  t h e  Case and F a c t s  

c o n t a i n e d  i n  P e t i t i o n e r ' s  b r i e f  as a c c u r a t e .  



QUESTION PRESENTED 

WHETHER THE 1985 AMENDMENT TO THE 
SPEEDY TRIAL RULE CONTAINS OR 
CONTEMPLATES AN FXEMPTION FOR 
DEFENDANTS WHOSE CASES WERE 
INITIALLY "NO-ACTIONED" OR 
DISMISSED AND WHO WERE SUBSEQUENTLY 
REARRESTED AFTER THE 180 DAY PERIOD 
EXPIRED. 



SUMMARY OF ARGUMENT 

Respondent d i s a g r e e s  w i t h  P e t i t i o n e r ' s  s t a t emen t  o f  t h e  

i s s u e  i n  t h a t  t h e  f a c t  t h a t  P e t i t i o n e r  was a r r e s t e d  p r i o r  t o  

t h e  e f f e c t i v e  d a t e  o f  t h e  amendment i s  i r r e l e v a n t .  Th i s  

Court made c l e a r  i n  Bloom v .  McKnight, Case No. 401 (F l a .  

J a n .  5 ,  1987 ) ,  t h a t  t h e  o p e r a t i v e  d a t e  i s  t h e  d a t e  o f  t h e  

motion t o  d i s c h a r g e .  I f ,  a s  h e r e ,  t h e  motion i s  f i l e d  a f t e r  

t h e  e f f e c t i v e  d a t e ,  t h e  amendment a p p l i e s .  The t r u e  i s s u e  

p r e sen t ed  i s  whether a  c e r t a i n  c l a s s  o f  de fendan t s  should  be  

exempted from t h e  terms of  t h e  amendment based upon t h e i r  

s p e c i a l  s i t u a t i o n ,  i n  t h a t  a t  t h e  e x p i r a t i o n  of  t h e  180 day 

p e r i o d  t h e r e  was no ca se  pending a g a i n s t  them. 

The Thi rd  D i s t r i c t  was p r e sen t ed  w i t h  t h i s  p r e c i s e  

i s s u e  i n  Zab ran i  v .  Cowart,  11 FLW 2468 ( F l a .  3d DCA Nov. 

25, 1986) .  There t h e  charges  were i n i t i a l l y  d i smi s sed ,  and 

t h e  defendant  r e a r r e s t e d  t h r e e  months a f t e r  t h e  180 p e r i o d  

e x p i r e d .  The Thi rd  D i s t r i c t  s t r e s s e d  t h e  p u r e l y  p rocedu ra l  

n a t u r e  o f  t h e  speedy t r i a l  r u l e ,  and h e l d  t h a t  t h e  amendment 

must be a p p l i e d  t o  t h e  de f endan t .  The a n a l y s i s  i s  l a c k i n g  

however, because  it f a i l s  t o  add re s s  what Respondent sees a s  

t h e  unde r ly ing  q u e s t i o n ;  can  t h e  S t a t e  r e a r r e s t  t h e  

de fendan t  y e a r s  a f t e r  t h e  180 day pe r i od  e x p i r e s ,  and s t i l l  

r e c e i v e  t h e  b e n e f i t  o f  t h e  f i f t e e n  day "window" c r e a t e d  by 

t h e  amendment? 



Respondent admits to genuine concern for defendants 

placed in the above situation, and were the speedy trial 

rule the only protection for such unfortunates, Respondent's 

position might be radically altered. However that is not 

at all the case. Ignored by Petitioner is his constitutional 

right to speedy trial. Unfortunately for Petitioner he did 

not seek to assert that right or establish prejudice below, 

instead relying exclusively on the rule which, being purely 

procedural, is subject to dramatic alteration. Petitioner's 

dilemma is that the amended rule is plain on its face, and 

that absent a showing of bad faith the State was entitled 

to the 15 day "window" in this case as in any other. To 

create an exemption for Petitioner would be both unwise and 

unwarranted. 



ARGUMENT 

THE 1985 AMENDMENT TO THE SPEEDY 
TRIAL RULE DOES NOT CONTAIN NOR 
CONTEMPLATE AN EXEMPTION FOR 
DEFENDANTS WHOSE CASES WERE 
INITIALLY "NO-ACTIONED" OR 
DISMISSED AND WHO WERE SUBSEQUENTLY 
REARRESTED AFTER THE 180 DAY PERIOD 
EXPIRED. 

P e t i t i o n e r  includes i n  h i s  statement of the  i s sue  t h e  

f a c t  t h a t  h i s  i n i t i a l  a r r e s t  was th ree  months p r i o r  t o  the  

e f f e c t i v e  da te  of t h e  amendment. Respondent submits t h a t  

t h i s  f a c t  i s  i r r e l e v a n t  under Bloom v.  McKnight, supra.  

This Court made c l e a r  i n  Bloom t h a t  s ince  the  speedy t r i a l  

r u l e  i s  e n t i r e l y  procedural i n  na ture ,  the  da te  which 

determines the  a p p l i c a b i l i t y  of the  amendment i s  t h e  f i l i n g  

da te  of the motion f o r  discharge.  Thus the  s ingu la r  i s s u e  

presented i s  whether an exemption from the  f i f t e e n  day 

11 window" should be declared f o r  Pet it ioner  and s imi la r ly  

s i t u a t i o n  defendants,  whose cases  were i n i t i a l l y  

11 no-actioned" o r  dismissed and who subsequently were 

r e a r r e s t e d  a f t e r  t h e  180 day period expired.  

The most obvious obs tac le  f o r  P e t i t i o n e r  i s  t h a t  no 

such exemption was included i n  t h e  amendment, desp i t e  the  

f a c t  t h a t  r e a r r e s t  a f t e r  t h e  180th day i s  not uncommon. In  

Zabrani v.  Cowart, supra,  the  Third D i s t r i c t  faced 

v i r t u a l l y  i d e n t i c a l  f a c t s  as  he re ;  Zabrani 's  case was 



o r i g i n a l l y  dismissed and he was subsequently r e a r r e s t e d  on 

r e f i l e d  charges t h r e e  months a f t e r  t h e  180th day. The Third 

D i s t r i c t  r e j e c t e d  Zabrani ' s  claim by s t r e s s i n g  the  purely 

procedural na ture  of t h e  r u l e ;  t h e  r u l e  c a l l e d  f o r  a f i f t e e n  

day "window," per iod.  Although the  r e s u l t  reached was 

i n f i n i t e l y  c o r r e c t ,  t h e  Court f a i l e d  t o  address whether the  

l e g i s l a t u r e  had contemplated an exemption f o r  Zabrani ' s  

c l a s s  of defendants,  o r  whether the  r u l e  imposed any time 

l i m i t s  on the  S t a t e ' s  a b i l i t y  t o  r e a r r e s t  a f t e r  the  180th 

day and s t i l l  r e t a i n  the  f i f t e e n  day "window." These a r e  

t h e  two dominant ques t ions ,  t o  which the  remaining 

discussion w i l l  be d i rec ted .  

P e t i t i o n e r  poin ts  t o  t h e  following provis ion of t h e  

speedy t r i a l  r u l e ,  subsect ion (h) (2),  as  supporting the  

establishment of t h e  exemption described above: 

The i n t e n t  and e f f e c t  of t h i s  Rule 
s h a l l  not  be avoided bv t h e  S t a t e  

d 

by en te r ing  a n o l l e  prosequi t o  a 
crime charged and by prosecuting a 
new crime grounded on the  same 
conduct o r  cr iminal  episode, o r  
otherwise by prosecuting new and 
d i f f e r e n t  charges based on the  same 
conduct o r  cr iminal  episode whether 
o r  not the  pending charge i s  
suspended, continued, o r  i s  t h e  
sub jec t  of en t ry  of a n o l l e  
prosequi.  

The above provis ion r e f e r s  t o  a very s p e c i f i c  e v i l ,  

i . e . ,  an i n t e n t i o n a l  n o l l e  prosequi by t h e  S t a t e  f o r  t h e  



purpose of gaining time i n  which t o  l o c a t e  wi tnesses ,  ga the r  

a d d i t i o n a l  evidence,  jo in  add i t iona l  defendants ,  e t c . ,  a t  

t he  expense of the  defendant 's  r i g h t s  under the  r u l e .  

Without t h i s  p roh ib i t ion  t h e  S t a t e  could i n  e f f e c t  grant  

i t s e l f  an i n d e f i n i t e  continuance, consol ida te  i t s  case a t  

l e i s u r e ,  then r e f i l e  charges and r e a r r e s t  the  defendant a t  

the  most opportune time f o r  t h e  S t a t e ,  a l l  t he  while secure 

i n  the  knowledge t h a t  the  f i f t e e n  day "window," l i k e  t h e  

ace of trump, s a t  f i rmly i n  t h e i r  scheming grasp.  Such 

d i a b o l i c a l  use of the  "window" is  so p l a i n l y  a t  odds with 

fundamental f a i r n e s s ,  and the  p rosecu to r ' s  r o l e  a s  an 

o f f i c e r  of t h e  c o u r t ,  t h a t  the  term "bad f a i t h "  hard ly  does 

it  j u s t i c e .  

The poin t  here  i s  t h a t  t h e  l e g i s l a t u r e  was obviously 

aware of the  i s s u e ,  ye t  chose t o  c r e a t e  an exemption only 

f o r  those defendants who were vict ims of i n t e n t i o n a l  

11 sandbagging" by t h e  S t a t e .  The l e g i s l a t u r e  could e a s i l y  

have proclaimed the  exemption f o r  a l l  defendants who were 

r e a r r e s t e d  a f t e r  the  180th day, but did not do so. In the  

present  case t h e  record conclusively r e f u t e s  any inference 



of  bad f a i t h  on t h e  S t a t e ' s  p a r t .  P e t i t i o n e r  was a r r e s t e d  

11 on October 1, 1984, and t h e  S t a t e  announced a  no actionM1 

on October 1 6 ,  1984. Less than  two months l a t e r ,  on 

December 11, 1984, t h e  S t a t e  f i l e d  an in format ion  a g a i n s t  

P e t i t i o n e r  and a  war ran t  f o r  h i s  a r r e s t  was i s sued .  A t  t h i s  

po in t  over  t h r e e  and a  h a l f  months remained i n  t h e  180 day 

speedy t r i a l  p e r i o d ,  and i f  t h e  C l e r k ' s  O f f i c e  o r  war ran ts  

bureau had performed p rope r ly ,  t h i s  ca se  would not  now be  

be fo re  t h i s  Court .  Unfor tuna te ly  bo th  f a i l e d  miserab ly ,  t h e  

r e s u l t  being t h a t  P e t i t i o n e r  w a s  no t  r e a r r e s t e d  u n t i l  e leven  

months l a t e r ,  some seven and a h a l f  months a f t e r  t h e  180 day 

per iod expi red .  

However inexcusab le ,  t h e  above i n e p t i t u d e  i s  a  f a r  c r y  

from t h e  d e l i b e r a t e  sub te r fuge  condemned by subsec t ion  

(h ) (2 )  of  t h e  r u l e .  P e t i t i o n e r  i s  t h e r e f o r e  s u b j e c t  t o  t h e  

amendment and t h e  f i f t e e n  day "window" contained t h e r e i n .  

A "no ac t ion"  announcement i s  a  d e c l a r a t i o n  by t h e  S t a t e  
t h a t  no formal charges ,  by way of informat ion o r  i nd i c tmen t ,  
w i l l  be f i l e d  a t  t h a t  t ime.  



There s t i l l  remains the  second ques t ion ,  t h e  quest ion 

of time l i m i t s .  P e t i t i o n e r  and the  t r i a l  court  both express 

g r e a t  concern over t h e  a b i l i t y  of the  S t a t e  t o  r e a r r e s t  a  

defendant years a f t e r  t h e  180 day period,  and s t i l l  obta in  

t h e  benef i t  of the  15 day "window. I '  Such a  scenar io  i s  

indeed d i s tu rb ing ,  ye t  i n  r e a l i t y  it i s  v i r t u a l l y  

impossible,  f o r  it ignores the  most obvious remedy; t h e  

defendant 's  c o n s t i t u t i o n a l  r i g h t  t o  a  speedy t r i a l .  

I n i t i a l l y  it must be s t r e s s e d  t h a t  i f  a  lengthy delay 

i n  r e a r r e s t i n g  a  defendant was a  d e l i b e r a t e  s t r a t e g y  by t h e  

S t a t e  t o  b o l s t e r  i t s  case ,  or  weaken the  defense,  then 

subsect ion (h) (2) of t h e  r u l e ,  a s  wel l  a s  t h e  c o n s t i t u t i o n a l  

r i g h t  t o  speedy t r i a l ,  would both mandate discharge.  We a r e  

l e f t  then with P e t i t i o n e r ' s  c l a s s  of cases ,  those which have 

a t t a i n e d  middle age o r  beyond due t o  var ious degrees of 

bungling by the  S t a t e  and i t s  agencies.  Respondent a s s e r t s  

t h a t  under t h e  r u l e  P e t i t i o n e r  was not e n t i t l e d  t o  immediate 

discharge because of the  f i f t e e n  day "window." However 

Respondent cannot say whether P e t i t i o n e r  was e n t i t l e d  t o  

immediate discharge under t h e  c o n s t i t u t i o n a l  r i g h t  t o  speedy 

t r i a l ,  because P e t i t i o n e r  never r a i sed  the  i s sue  below. 

I n  Barker v. Wingo, 407 U.S. 514, 33 L.Ed.2d 101, 92 

S.Ct. 2182 (1972) t h e  United S t a t e s  Supreme Court 

e s t ab l i shed  t h e  four r e l evan t  f a c t o r s  fo r  assess ing  speedy 



t r i a l  c laims:  length  of de lay ,  reason f o r  de lay ,  t h e  manner 

i n  which t h e  defendant has a s se r t ed  h i s  r i g h t ,  and most 

important ly ,  whether t h e  delay has prejudiced the  defendant. 

Had P e t i t i o n e r  a s se r t ed  t h i s  claim below, and demonstrated 

a c t u a l  pre judice  t o  h i s  defense,  he may have prevai led .  He 

e lec ted  ins tead  t o  r e l y  exclusively on the  r u l e .  

P e t i t i o n e r  w i l l  c e r t a i n l y  argue t h a t  t o  deny him r e l i e f  

under the  r u l e  would be an i n j u s t i c e  of the  h ighes t  order.  

However P e t i t i o n e r  overlooks a  very bas ic  f a c t ;  t h a t  he 

should by a l l  r i g h t s  have been ca l l ed  t o  answer t h e  charges 

i n  December of 1984, and t h a t  he received a  wholly 

undeserved repr i eve ,  due not t o  h i s  innocence but t o  a  

c l e r i c a l  e r r o r .  Given t h e  undeserved na ture  of t h i s  

bonanza, it hardly seems unjus t  t o  r equ i re  t h a t  i n  order  t o  

preserve i t ,  he demonstrate a c t u a l  pre judice .  



CONCLUSION 

The D i s t r i c t  C o u r t ' s  o r d e r  r e v e r s i n g  t h e  t r i a l  c o u r t ' s  

d i s c h a r g e  o f  P e t i t i o n e r  was p r o p e r ,  and should  t h e r e f o r e  by 

a f f i r m e d  . 
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