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PREFACE 

Peti t ioners were Pla int i f fs  in the  t r i a l  c o u r t  and Appel lants below and 

t h i s  B r i e f  w i l l  re fe r  to  the  part ies as they  appeared in the t r i a l  cour t ,  

Respondents being Defendants. 

References in th is  B r i e f  wi l l  follow the  index prepared b y  the Clerk  o f  

t h e  t r i a l  c o u r t  ( C i r c u i t  C o u r t  o f  the  Nineteenth Judicial D is t r i c t  in and for 

Indian River  County, Flor ida) , as follows: 

R - indicates Record; 

T - indicates Transcr ipt ;  

Pla int i f fs '  (o r  Defendants') Exh ib i t  - indicates exh ib i ts  marked f o r  

ident i f icat ion o r  i n  evidence ( t h e  number ing being t h e  same) in the  t r i a l  

cour t .  

Unless otherwise indicated, emphasis on quoted material is suppl ied by 

Petit ioners. 
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STATEMENT OF THE CASE AND OF THE FACTS 

Plaintiffs--developers, owners ind iv idua l ly  and as a class, and 

condominium associations--filed s u i t  against t he  Proper ty  Appraiser  for Indian 

River  County,  Flor ida ( together  w i th  t h e  Tax  Collector f o r  the  County  and  

t h e  Execut ive Director  o f  t he  Department o f  Revenue o f  the  State of F lor ida) ,  

chal lenging the  ad  valorem assessments fo r  taxable year 1983 o f  time-share 

interests in real p r o p e r t y  submitted to  the  condominium form o f  ownership. 

The  p r o p e r t y  invo lved is  known as Oyster  Pointe Resort, a condominium; 

the  p r o p e r t y  was developed by Pla int i f f ,  Oyster  Pointe Associates, by 

construct ion o f  mul t ip le family dwel l ing s t ruc tu res  and  re lated amenities; t he  

p r o p e r t y  is  managed by Plaint i f f ,  Oyster  Pointe Resort Condominium 

Association, Inc. ; and is  used and  occupied by the  ind iv idua l  Pla int i f f ,  

Donald J. Pinson, Jr., and the  members o f  h i s  class, purchasers of 

time-share interests (T 14-1 6; Defendants1 [ Jo in t ]  Exh ib i ts  in evidence 1 and  

5) .  Oyster  Pointe was committed t o  the  condominium form o f  ownership in 

1982 ( T  100). Condominium documents f o r  t h e  pro jec t  p rov ide  f o r  t he  

creat ion o f  time-share interests in the  condominium uni ts .  The  time-share 

in teres t  is  a te rm o f  years followed by a tenancy in common o f  the  real 

p r o p e r t y  among al l  owners o f  time-share interests (Defendants1 [ Jo in t ]  

Exh ib i ts  1 and 5).  So t h a t  2,652 ( T  102) tenants in common wi l l  own the  

land and improvements in the  year 2023 ( T  119, 120). 

Oyster  Pointe, located in the town o f  Sebastian, Florida, consists of 

f i f t y - two  mul t ip le family dwel l ing un i ts ,  al l  ident ical in a townhouse layout, 

each hav ing  two bedrooms and  one bathroom (Pla int i f fs '  Exh ib i t  20, pp. 

12-17). On January 1, 1983, s i x  un i t s  were whole ownership condominium 

uni ts ,  whi le the  process o f  f ract ional iz ing the  fo r ty -s ix  remaining un i t s  i n to  

time-share par t ia l  in terests had begun ( T  284). Construct ion of t he  



improvements which comprise the  Oyster  Pointe pro jec t  was completed w i th in  

thirty days p r i o r  t o  the  assessment date here pe r t i nen t  (T  83). 

The Complaint alleged t h a t  the  Defendant Proper ty  Appra iser  had taken 

a developer 's l i s t  o f  sales pr ices f o r  weekly periods in the  time-share sales 

program o f  a condominium regime, averaged the  same f o r  each condominium 

u n i t  t o  which t h e  time-share interests attached, mul t ip l ied the  average 

obtained by f i f ty-one ( the  maximum number o f  sales o f  in terests in each 

condominium u n i t )  t o  a r r i v e  a t  the  value o f  the  u n i t  and  then had appl ied a 

un i fo rm discount  o f  26% t o  a r r i v e  a t  a taxable value. (R  450-456; R 571-577). 

Pla int i f fs  asserted t h a t  t he  valuat ion method followed by Defendant (1)  

represented assessment o f  par t ia l  ownership in terests in p roper t y ;  (2)  

invo lved a misconstruct ion and  applicatiori o f  9192.037, Fla. Stat. (1982) ; (3) 

inc luded items o ther  than real estate; and, because o f  excessive valuat ion (4)  

resul ted in a d iscr iminatory  tax  b u r d e n  t o  be borne by Plaint i f fs.  

Amendment to  the  Complaint was allowed ( R  466-473; 587-594) asser t ing 

tha t ,  i f the  assessment procedure which Defendant P roper t y  Appra iser 's  

in terpre ta t ion  o f  9192.037, Fla. Stat. (1982) is t h a t  in tended by t h e  

Legislature, t he  s ta tu te  is unconst i tu t ional  because: 

(1)  it denies t h e  persons af fected (owners o f  ind iv idua l  time-share 

interests)  not ice and  an oppor tun i t y  t o  be heard  on the  issue o f  t he  ad  

valorem t a x  bu rden  they  must  bear; 

(2)  it singles o u t  a par t icu lar  in teres t  (t ime-share) in real p r o p e r t y  fo r  

such treatment, deny ing such in teres t  protect ion against  assessment and  

foreclosure g ran ted  a l l  o ther  in terests in real p roper ty ;  

(3)  it i s  an unconst i tu t ional  delegation t o  a p r i va te  p a r t y  ( t h e  "managing 

ent i ty ' '  o f  a t ime-share development) o f  t he  dut ies o f  const i tu t ional  of f icers,  

t h e  Proper ty  Appra iser  and T a x  Collector; and 



( 4 )  it permits a l ien to be  imposed on f ract ional  in terests in real 

p roper t y ,  and  the  consequent foreclosure a n d  sale o f  such interests,  even 

though t h e  proport ionate amount o f  t a x  due as to  such in teres t  may have 

been t imely paid in f u l l  b y  the  owner o f  t h e  interest .  

The Defendants, in effect,  general ly  denied t h e  allegations o f  t he  

Complaint and amendment there to  ( R  457-464; 475,  477-480 and R 578-585, 

595-596, 598-601) and  th i s  case was consolidated w i th  a companion case, now 

also pending before th i s  Cour t  (Oyster  Bay I I  Owners1 Assn. v. Nolte, Case 

No. 69 ,795)  f o r  non- ju ry  t r ia l .  

For t h e  t a x  year  o f  1983,  Defendant Proper ty  Appra iser  sh i f ted  h i s  

appraisal method f o r  Oyster  Pointe f rom a llcostll approach to  value to  a 

"marketl1 approach (Pla int i f fs1 Exh ib i t  24 ,  pp. 6 & 7 ) .  I n  making t h i s  

change, t h e  then Chief  Deputy  Appra iser  took an  average o f  a developer 's 

l i s t  pr ices fo r  time-share in teres ts  in each condominium u n i t  [P la int i f fs1 

Exh ib i t  2 4 ,  p. 9; T 9 9 ) ,  mult ip l ied the  average b y  f i f t y -one (Pla int i f fs '  

Exh ib i t  24 ,  p. l o ) ,  took o f f  15% f o r  "cost o f  sale1' [as is  done f o r  eve ry  piece 

and t y p e  o f  p r o p e r t y  on  t h e  tax  ro l l  [P la in t i f f s1  E x h i b i t  2 4 ,  pp. 12 and  131) 

and an  addi t ional  1 1 %  f o r  personal ty  inc luded in the  l i s t  p r i ce  ( T ,  366 and 

367) .  

The assessment resul ted in a valuat ion increased b y  more than tenfo ld 

over  t h e  p r i o r  year  and ove r  ident ical,  adjoining, condominium uni ts ,  t he  

ownership o f  which had no t  been fragmented [ T  366-367).  There  had been 

no change in Pla int i f fs1 land o r  improvements f rom one year  t o  the  next ,  but 

P la in t i f f  had engaged in the  sale o f  time-share in teres ts  in some condominium 

uni ts .  In fact,  some dwel l ing u n i t s  on Pla int i f fs1 proper t ies  were assessed by 

Defendant a t  value o f  $1 8 , 0 0 0  each, whi le ident ical improvements, immediately 

adjacent, "as l i ke  as peas in a pod,I1 according t o  the  Chief  Deputy 



Appraiser ,  were assessed a t  a value in excess o f  $180,000 ( T  90, T 366 and  

367) f o r  t h e  t a x  year o f  1983. The  on ly  d is t inc t ion  between the  two 

physical ly  ident ical u n i t s  was t h a t  time-share interests ex is ted in the  la t te r  

un i ts ,  but n o t  in the  former. The  Defendant Proper ty  Appra iser  based h i s  

actions on h i s  reading and in terpre ta t ion  o f  Chapter  197.037(2), Flor ida 

Statutes, 1982, ef fect ive on January 1, 1983 ( T  341 ) . 
The  Defendant P roper t y  Appraiser  re l ied  solely on  what  h i s  s t a f f  

perceived to  be  the  llmarketl' (P la int i f fs '  Exh ib i t  24, pp. 8, 15, 27 and  T 353) 

and, basically, t he re  were on ly  or ig ina l  sales o f  time-share interests by a 

developer t o  work  from in establ ish ing a market  ( T  345, 346). A t  the  per iod 

of time here  involved,  on l y  some 24 t o  26 resales ( T  346) had occurred,  as 

compared t o  thousands o f  or ig inal  developer sales ( T  345, 363). 

The term and  concept o f  "time-share" a re  recognized and regulated by 

Flor ida Statutes (e.g . Chapter  721 , Florida Statutes, 1982; 91 92.001 , 

91 92.037, Flor ida Statutes, 1 982). The  te rm i tse l f  evolved from computer 

users1 common shar ing  o f  personal ty  , expensive computer "hardware" ( T  374). 

Use o f  t h e  concept f o r  vacat ion sales and  a shar ing  o f  ownership is  no t  

l imited to  real p roper t y ,  b u t  t h e  ownership o f  personal ty  may be, and  is, 

s imi lar ly  fragmented ( T  33). 

The test imony a t  t r i a l  was uncont rover ted  t h a t  t he  sale p r i ce  of time- 

share interests by a developer comprehended many o ther  th ings  than real 

p r o p e r t y  and  tangib le personal p r o p e r t y :  The sale has been descr ibed as 

being one o f  prepaid, perpetual  hotel  o r  vacation advance reservat ions ( T  32, 

33, 45, 179, 282; Pla int i f fs1 Exh ib i t  21, pp. 21 and 22); tha t  an important  

element o f  t h e  sale is  t h e  ab i l i t y  t o  exchange vacations f rom one reso r t  and 

geographical area t o  another  (P la in t i f f s1  Exh ib i ts  17 & 18; T 36-38); t h a t  

lending ins t i tu t ions  recognize a developer 's sale p r i ce  as inc lud ing items o f  



in tangib le value, n o t  realizable as secur i ty  o r  loan collateral, and so requ i re  

d iscount  t o  the  realizable p r o p e r t y  element o f  sale (Pla int i f fs1 Exh ib i t  21, 

p. 22; T 139). The real p r o p e r t y  component o f  t he  sale pr ice  o f  time-share 

interests is 28% to  30% ( T  191) or ,  according to  Plaintiffs1 appraiser ,  228 t o  

25% o f  the  gross  sale pr ice  ( T  246, 279-281); t he  b u l k  o f  t h e  sale p r i ce  is 

made up o f  factors, in a purchaser 's  view, o ther  than real p r o p e r t y  ( T  234- 

235; Pla int i f fs1 E x h i b i t  21, pp. 21-22). 

Conversely, and in terms o f  t h e  n e t  proceeds o f  t h e  sale o f  a time-share 

in teres t  real ized o r  received by a developer, t h e  usual and  reasonable fees 

and  costs of sale, typ ical  and  pecul iar  t o  the  sale o f  t ime-share interests and  

t h e  na tu re  o f  t he  item being sold, consume an ex t rao rd ina ry  por t ion  o f  t he  

gross  sales p r i ce  ( T  45-49; Pla int i f fs '  E x h i b i t  13). The reason f o r  t he  h i g h  

propor t ion  o f  sale p r i ce  devoted t o  customary and  necessary costs o f  sale i s  

the  need t o  draw a n d  make a sales presentat ion to  a minimum o f  10 prospects 

before a s ingle sale can be  made ( T  43, 129) o f  a d iscrete ownership in teres t  

in a condominium unit. Thus,  it was necessary, a t  Oyster  Bay, instead of 

370 sales presentat ions to  sell 37 condominium apartments, f o r  t h e  developer 

t o  a t t r a c t  t o  Sebastian, Florida, and  make personal sales presentat ions to  

11,000 people in o rde r  to  effect sales o f  1,100 interests (43). The  costs of 

sale (exclus ive o f  costs o f  personal ty  and atypical  f inancing inc luded in t h e  

sale pr ice) ,  f rom those knowledgeable a n d  experienced in t h e  business, 

ranged f rom 56% ( T  128-131) th rough  60% (P la in t i f f s1  Exh ib i t  13; T 68-91, 98) 

to  77% o f  t h e  sale p r i ce  ( T  178-188). Pla int i f fs1 e x p e r t  witness1 appraisal, in 

i t s  approach under  9193.011 (8) ,  Fla. Stat. (1982), totaled usual and  

reasonable costs o f  sales a n d  market ing, inc lud ing personal ty--but  exc lud ing 

t h e  cost o f  atypical  f inancing--at 77.5% and  a t  a l i t t l e  more than 74% o f  the  

gross sale p r i ce  in a r r i v i n g  a t  t he  n e t  proceeds received by t h e  sel lers from 



sales o f  in terests a t  Oyster  Pointe and the  companion reso r t  p roper t y ,  Oyster  

Bay (Pla int i f fs '  Exh ib i t  20, pp. 37-44; Pla int i f fs '  Exh ib i t  21, pp. 41-46). 

Th is  test imony was but t ressed by the testimony o f  a Cert i f ied Public 

Accountant who per formed an independent aud i t  o f  time-share sales for  the  

year o f  1983 ( T  220). The  independent accountant test i f ied that,  in 

accordance w i th  General ly Accepted Accounting Principles (GAAP) established 

by the  Financial Account ing Standards Board o f  t he  American Ins t i t u te  o f  

Cer t i f ied  Public Accountants ( T  21 7),  time-share interests re tu rned  to  o r  

recovered by a seller upon a buyer 's  de fau l t  in purchase money f inancing 

must  be valued and  accounted f o r  a t  t he  lower o f  t he i r  cost  o r  market  value 

( T  222- 223). Market  value was established by the  independent a u d i t  as 

being lower than cost  ( T  223) and market  value o f  such recovered interests 

ranged f rom 18.228 ( T  226) t o  21.088 ( T  224 - 225) o f  t he  developer 's 

or ig inal  sales pr ice  o f  a time-share interest .  The Pla int i f fs '  f inancial  records 

(Pla int i f fs '  Exh ib i t  13; T 74-81) bear o u t  the  accountant 's f ind ings.  Sale o f  

time-share interests is no t  typ ica l ly  fo r  cash, b u t  is  usual ly  on  terms ( T  

54-55, 58, 131 -1 32) ; inst i tu t ional  f inancing fo r  purchasers is  general ly  

unavailable ( T  53-54, 57, 132) so t h a t  t he  seller is obl iged t o  f inance the  

purchase ( T  54, 59), d iscount ing the  paper received f rom purchasers ( T  59) 

in o rde r  t o  generate cash fo r  construct ion mortgage releases, a l l  a t  

considerable, and unusual, cost t o  the  seller ( T  132-1 33). 

The Defendant Proper ty  Appraiser  d i d  no t  d i f f e r  from o r  quar re l  w i th  

Pla int i f fs '  testimony as t o  the  usual and reasonable costs i ncu r red  in the  sale 

o f  time-share interests ( T  376-377). 

Construct ion was completed a t  the  Oyster  Pointe development in 

December o f  1982--less than thirty days p r i o r  t o  the  applicable assessment 

date ( T  83). Actual  acquisi t ion and construct ion costs fo r  t he  project,  



immediately p r i o r  t o  Defendant Appraiser 's  assessment, were a f ract ion of 

Defendant 's assessed values (Pla int i f fs1 Exh ib i t  15); these costs were no t  

d isputed a n d  t h e  uncont rover ted  testimony was t h a t  t he  replacement cost 

approach t o  value o rd ina r i l y  establishes the  high po in t  in a range o f  values 

The testimony o f  Pla int i f fs1 exper t  appraisal witness was that ,  whi le the  

Oyster  Pointe pro jec t  was assessed f o r  the  year o f  1983 a t  $9,996,440 

(Pla int i f fs '  Exh ib i t  20, p .  19), i t s  p roper  value f o r  ad  valorem purposes 

should have been $2,340,000 (P la in t i f f s '  Exh ib i t  20, second page o f  

i n t roduc to ry  le t ter  o f  t ransmit ta l ) .  

Following two days o f  t r ia l ,  t h e  t r i a l  cou r t ,  b y  Amended Final Judgment 

( R  551-556), found, in pe r t i nen t  pa r t :  

(1)  A l l  condominium u n i t s  had been "declared to  time-share use" 

(Paragraph 6) ; 

(2)  The  assessment process followed b y  Defendant Proper ty  Appraiser  

was proper  (Paragraphs 9 and 10). 

The Four th  D is t r i c t  Cour t  o f  Appeal, on  the  au tho r i t y  o f  Spanish R iver  

Resort Corp. v. Walker, 497 So.2d 1299 (Fla 4 th  DCA 1986), af f i rmed the  

t r i a l  c o u r t  and ce r t i f i ed  to  th i s  Cour t  t he  fol lowing quest ions: 

1. Under  the  facts o f  th is  case, was the  p r o p e r t y  appraiser  
co r rec t  in assessing each ind iv idua l  time-share l1week" o r  should 
tha t  assessment have been res t r ic ted  t o  the  fa i r  market  value o f  the  
en t i re  condominium apartment  unit w i thout  reference t o  i t s  
subdiv is ion i n t o  time-share interests? 

2. A r e  we co r rec t  in uphold ing the  const i tu t ional i ty  o f  Section 
192.0377 



SUMMARY OF ARGUMENT 

For the  a d  valorem tax  year o f  1983, Defendant Proper ty  Appraiser  

in terpre ted 51 92.037(2), Fla. Stat. (1 982) (ef fect ive January 1, 1983) t o  

author ize assessment o f  an  in teres t  in p r o p e r t y  as t h e  unit o f  value, ra the r  

than t h e  p r o p e r t y  i tse l f .  He did t h i s  by grossing up sale pr ices of 

time-share interests in var ious condominium un i t s  t o  de r i ve  an assessed value 

many fo ld greater  than the  value o f  land, bu i ld ings  and  improvements t o  

which a myr iad  o f  t h e  ownership in teres ts  he valued attach. 

The  decision below a f f i rmed the  Defendant 's reading o f  t he  statute. The  

Defendant's in terpretat ion,  in addi t ion t o  be ing forced and  unnatura  I, flies in 

t h e  face o f  t h e  p la in language and in ten t  o f  the  balance o f  Chapter  192, Fla. 

Stat. (19821; bases a valuat ion and tax  on ownership in terests in the  subject  

o f  t h e  tax, ra the r  than on t h e  taxable - res i tself ,  t h r o u g h  what is n o t  exp l i c i t  

in the  s ta tu te  (and may well no t  even be impl ic i t )  but is, a t  best, ambiguous. 

Because o f  t he  resu l ts  necessitated by Defendants' in te rpre ta t ion  of 

5192.037, Fla. Stat. (19821, appl icat ion o f  t h a t  s ta tu te  denies t h e  owners of 

t h e  p r o p e r t y  in terests which Defendants would def ine as t h e  - res o f  

assessment and tax,  not ice o f  assessment a f fo rded a l l  o ther  ad valorem owners 

and an oppor tun i t y  to  pro tes t  and be  heard on assessment and taxat ion before 

becoming del inquent  and subject  t o  penalty.  Th is  denial o f  due process and 

equal i ty  under  t h e  tax  laws, together  w i th  delegation o f  a const i tut ional 

o f f i cer 's  ( T a x  Col lector 's]  dut ies and  funct ions t o  a p r i va te  e n t i t y  in 

col lect ing and pay ing ad  valorem taxes, renders  9192.037, Fla. Stat. (19821 

unconst i tut ional.  

Final ly,  even were the  Defendant 's s ta tu to ry  in terpre ta t ion  o f  t he  unit t o  

be valued correct ,  t he  challenged assessments a re  inva l id  f o r  t he  Defendant 's 

fa i lu re  to  consider o r  take in to  account the  ne t  proceeds o f  sale de r i ved  by 



t h e  developer sel ler a f t e r  allowance o f  t he  customary and  reasonable costs o f  

e f fec t ing  the  sale. A l though the  Defendant Proper ty  Appra iser  re l ied  solely 

on l i s t  pr ices o f  a developer in app ly ing  a market  approach t o  value, he 

fai led en t i re l y  to allow the  ex t rao rd ina ry  sales costs mandated t o  be  accounted 

f o r  by 9193.01 1 ( 8 ) ,  Fla. Stat. ( 1982 )  in the  case o f  developer sales, which he 

conceded t o  have been actual ly  and  usual ly  incur red.  



ARGUMENT 

POINT I 

UNDER THE FACTS OF THIS CASE, WAS THE PROPERTY 
APPRAISER CORRECT I N  ASSESSING EACH INDIVIDUAL TIME- 
SHARE "VJEEK" OR SHOULD T H A T  ASSESSMENT HAVE BEEN 
RESTRICTED TO THE FAIR MARKET VALUE OF THE ENTIRE 
TIME-SHARE DEVELOPMENT OR OF THE ENTl  RE CONDOMINIUM 
APARTMENT U N I T  WITHOUT REFERENCE T O  I T S  SUBDIVISION 
1 NTO TIME-SHARE INTERESTS? 

The D is t r i c t  Cour t  o f  Appeal, in the  f i r s t  sentence o f  i t s  decision in 

Spanish R iver  Resort Corp. v. Walker, 497 So.2d 1299 (Fla. 4th DCA, 1986) 

(decided simultaneously with, and deemed disposi t ive of, t he  ins tant  case) 

poses the  problem before it as: whether  the  Appra iser  is  I' ... to  assess 

each indiv idual  time-share u n i t  . . . o r  t h e  value o f  t he  en t i re  u n i t  as if it - - 

were s t i l l  a n  o r d i n a r y  condominium apartment  ... .I1 T o  phrase the  q u e r y  

thus  is  to  beg the  real quest ion: What i s  t h e  p roper  subject o r  res  o f  

assessment and  tax?  

The c o u r t  below decided the  quest ion it posed i t se l f  on  what it perceived 

to  be a - fee interest .  The  quest ion remains, however, whether the  item 

appraised is a - fee in teres t  in p r o p e r t y  o r  t h e  p r o p e r t y  i tse l f :  which is the  

proper  u n i t  o f  valuat ion? - 

Plain t i f fs  have never  contended t h a t  "time-share" could no t  represent  an  

in teres t  in real p roper t y ,  whether being an  estate in fee o r  otherwise. How- 

ever, a d iscre te  in teres t  in a physical,  spat ial  piece o f  real p roper t y ,  is  not,  

o f  i tse l f ,  a separate piece o f  real p roper t y .  A n d  there in  l ies Pla int i f fs1 point .  

The  lower cour t ' s  s t ra ined reading o f  legislat ive in tent ,  b y  use of t he  word 

fee to descr ibe an in teres t  in real , p r o p e r t y  in 5192.037, Fla. Stat. (1982), i s  - 

an attempt t o  value and  t a x  t h e  in teres t  in the  real p roper t y ,  ra the r  than  the  

real p r o p e r t y  i tse l f .  The legislature's use o f  t he  word  "fee" does noth ing  to  

resolve t h e  quest ion o f  what t h e  p roper  and  intended object and  u n i t  o f  

-1 0- 



valuat ion and  tax  is  t o  be. I t  cannot  be, a n d  is  not, a rgued  t h a t  t he  

interests in real p r o p e r t y  here  a t  issue a re  o ther  than terms f o r  years which, 

a t  most, wi l l  r i pen  in to  tenancies in common a t  a f i xed  po in t  in time. 

The  provis ions o f  Flor ida's tax  law giving r i se  to  these proceedings were 

enacted in 1982 t o  become e f fec t ive  f o r  1983 and  a r e  found in Flor ida 

Statutes, Chapter 192 [9192.001, Fla. Stat. (1982) a n d  9192.037, Fla. Stat. 

(1982)l. 

91 92.001 (1 4), Fla. Stat. (1 982), defines "fee time-share real p roper ty , "  

as " the land and  bu i ld ings  and  other  improvements to  land tha t  a re  subject  to 

time-share interests which are sold as a fee in teres t  in real p roper t y . "  

91 92.037(2), Fla. Stat. (1 982), then provides:  "Fee time-share real 

p r o p e r t y  shal l  be l is ted on the  assessment ro l ls  as a s ingle e n t r y  f o r  each 

time-share development. The assessed value o f  each time-share development 

shall be the  value o f  the  combined ind iv idua l  time-share periods o r  time-share 

estates contained therein. 'I 

The  Proper ty  Appraiser  took the  last quoted s ta tu te  to  author ize a 

change in the  method o f  assessment o f  ex i s t i ng  time-share resor ts  f rom a 

replacement cost  approach o f  va lu ing  land, bu i ld ings  and  improvements fo r  

the  p r i o r  t ax  year (P la in t i f f s '  E x h i b i t  24, p. 6) t o  a valuation, f o r  1983, o f  

each potent ial  time-share in teres t  in the  land, bu i ld ings  and  improvements 

( regardless o f  the value o f  t he  l a t te r ) ,  then mul t ip ly ing  each such in teres t  by 

the  maximum possible number o f  t he  same to  a r r i v e  a t  t h e  "s ingle e n t r y "  on 

the  assessment rol ls.  ( T  340, 341; Plaint i f fs '  Exh ib i t  24, pp. 10 and  12). 

The r e s u l t  o f  t h i s  approach was a ten fo ld d i f ference between assessed values 

o f  ident ical propert ies,  depending on the  s t r u c t u r e  o f  t he i r  ownership ( T  90, 

366). 

The statutes invo lved are, concededly, no t  models o f  c la r i t y .  Th is  was 



acknowledged b y  t h e  Four th  D is t r i c t  C o u r t  o f  Appeal in Spanish R iver  Resort 

Corp.  v .  Walker, 497 So.2d 1299 (Fla. 4th DCA 1986). However, basic 

pr inc ip les o f  s ta tu to ry  const ruc t ion  to  determine legislat ive i n ten t  and 

appl icat ion o f  t ax  law demonstrate the  e r r o r  o f  t he  Proper ty  Appra iser  and o f  

t he  t r i a l  c o u r t  in va lu ing  the  proper t ies  here involved. 

Recognizing t h a t  " the power to  t a x  .. . is the  power t o  destroy" ,  C. D. 

U t i l i t y  Corporat ion v. Maxwell, 189 So.2d 643 (Fla. 4th DCA 1966), Ar t i c le  

IX, Section 3, o f  Flor ida's Const i tu t ion p roh ib i t s  the l evy  o f  a n y  t a x  except  

pu rsuan t  t o  law. Therefore, t a x  assessment laws are  t o  be s t r i c t l y  const rued 

against t he  tax ing  author i t ies and  in favor  o f  t he  taxpayer,  ... " and  a n y  

ambigui ty  o r  doubt  must  be resolved in favor  o f  t he  person upon whom it i s  

sought  t o  impose the  tax  burden. "  C. D. U t i l i t y  Corporat ion v. Maxwell, 

Id.; C i t y  of Miami v. Schonfeld, 132 So.2d 767 (Fla. 3 r d  DCA 1961). Th is  

hoary  pr inc ip le  establishes t h e  premise on which any  reading o f  t h e  tax  laws 

must  be based. If the  law i s  "susceptible o f  two meanings, t h a t  meaning most 

favorable to  the  taxpayer  should be adopted." Walgreen D r u g  Stores Co. v. 

Lee, 158 Fla. 260, 28 So.2d 535 @ 536 (1946). "Taxes cannot  be imposed - 

except in clear,  unequivocal language. Taxat ion by implication does no t  

ex is t . "  Flor ida S & L Services v. Dept. o f  Revenue, 443 So.2d 120 @ 122 

(Fla. 1s t  DCA 1983), quot ing,  w i th  approval,  1967-1968 Op. A t t l y  Gen. Fla. 

068-62 ( A p r i l  19, 1968). 

"It is n o t  w i th in  the  power o f  t ax ing  off ices o r  th i s  c o u r t  t o  say who 

shal l  be taxed o r  t o  impose a t a x  on any  person o r  class unless the  

Legis lature in clear and  specif ic terms author izes the  tax."  Overs t ree t  v. 

Ty-Tan,  Inc., 48 So.2d 158 (Fla. 1950). Similarly, Lewis v. Mosley, 204 

So.2d 197 (Fla. 1967). 

A paral lel  p r inc ip le  o f  const ruc t ion  requ i res  a reading o f  legislat ive 

enactments which makes t h e i r  appl icat ion const i tu t ional  in ef fect .  Bys t rom v .  



Valencia Center, Inc., 432 So.2d 108 (Fla. 3d DCA 1983). 

Approaching t h e  statutes here  involved, then, and  on wh ich  the  

Defendant P roper t y  Appraiser  pu rpo r ted  to  act, common sense and  t h e  

appl icat ion o f  t h e  quoted pr inc ip les  r e q u i r e  reversal.  

5192.037(2), Fla. Stat. (1 982), prescr ibes t h e  - res to be placed on t h e  

t a x  ro l l  as being "fee time-share real p roper ty . "  T h a t  - res is  exp l i c i t l y  

def ined by 5192.001 (14), Fla. Stat. (1982) as " the  land and bu i ld ings  and 

o ther  improvements t h a t  a re  subject  t o  t ime-share interests . . . . Rea I 

p roper t y "  is almost ident ica l ly  defined by 51 92.001 (12), Fla. Stat. (1 982). 

The  unit o f  appraisal t o  be valued is, therefore, o f  necessity, t h e  land 

and  improvements t o  t h e  land and  n o t  the  ownership in terests in to  which t h a t  

unit o r  - res may be fract ional ized. Th is  reading is  re inforced by t h e  fact  t ha t  

§192.037(2), Fla. Stat. (1982) cont inues t o  mandate t h a t  t he  taxable - res 

def ined b y  t h e  s ta tu te  shal l  be  l is ted as "a s ingle e n t r y . "  A n d  what is t he  

e n t r y  on the  ro l  I?--"each time-share development. 

"Development" is nowhere def ined in the  act, b u t  common usage requ i res  

t h a t  it must  i n tend  the  whole, the "land, bu i ld ings  and  improvements" tha t  

comprise t h e  unit o f  appraisal b y  5192.001 (14), Fla. Stat. (1982). Webster 

def ines "development" as "a developed t r a c t  o f  land." Logic dictates t h a t  

lldevelopmentll cannot be intended t o  mean an  ind iv idua l  condominium unit o r  

apartment in to  wh ich  a building may be spat ia l ly  subd iv ided a n d  in which 

f i f ty-one potent ial  time-share interests a re  created. 

The f i r s t  sentence o f  5192.037(2). Fla. Stat. (1982) prescr ibes the  - res, 

the  unit o f  appraisal.  The second sentence o f  5192.037(2), Fla. Stat. (1982), 

once the  unit o f  appraisal has been def ined a n d  valued pu rsuan t  t o  the  f i r s t  

sentence, prescr ibes t h a t  t ha t  valuat ion "shall be the  value [ s i n g u l a r ! ]  o f  t h e  

combined ind iv idua l  time-share periods o r  time-share estates contained 



there in.  " 

The Proper ty  Appra iser  would wrench common sense and the  usage o f  

t he  language and  grammar by reading the  last sentence o f  t he  paragraph f i r s t  

in o rde r  t o  make the  f i r s t  sentence o f  t he  statute mean tha t  t he  par t ia l  

in terests in the  whole shall be accumulated in o rde r  to  de r i ve  the  value o f  the  

whole ra the r  than f i r s t  evaluat ing the  whole and  al locat ing the  total  value 

thereof  among t h e  ownership in terests in it, the  res. - 

The forced reading o f  §192.037(2), Fla. Stat.  (1982) advanced bjf t h e  

Proper ty  Appra iser  and adopted by t h e  c o u r t  below f l ies in the  face o f  t he  

well establ ished p r inc ip le  o f  ad valorem tax  law tha t  t h e  value o f  t he  whole 

( t h e  - res, the  "real p r o p e r t y "  subject t o  valuat ion and  t a x )  cannot exceed t h e  

value of t h e  interests i n to  which it may be d iv ided.  Determination of what to 

appraise, ra the r  than  - how to  appraise, is  f o r  t he  legis lature t o  make, no t  t he  

appraiser  [Overs t ree t  v .  Ty-Tan,  Inc.,  48 So.2d 158 (Fla. 1950); C.D. 

U t i l i t y  Corporat ion v. Maxwell, 189 So.2d 643 (Fla. 4th DCA 1966)], and  so 

does no t  fa l l  w i th in  the  P roper t y  Appraiser 's  d iscret ion as a const i tu t ional  

o f f i cer  and  i s  no t  ent i t led to  - any presumpt ion o f  correctness when made by 

him. 

Thus,  reassessment was requ i red  when, us ing  the  replacement cost 

approach t o  value common p r o p e r t y  subject t o  common and  cross easements, in 

a resident ial  rowhouse development, t h e  Appra iser  may no t  have considered 

t h e  right, by easement, o f  200 homeowners in the  common p r o p e r t y  so tha t  

t h e  value he a r r i v e d  a t  f o r  t he  total  development, t he  "ent i re"  p roper t y ,  o f  

bo th  resident ial  u n i t s  and common p roper t y ,  by separat ing t h e  p a r t s  f o r  

separate valuat ion, may have exceeded t h e  value o f  t he  whole. Dept.  of 

Revenue v. Morganwoods Greentree, Inc., 341 So.2d 756 (Fla. 1976). 

Morganwoods Greentree, - Id., involved an  attempt t o  break u p  a un i f ied  



spat ial  whole o f  development i n to  par ts :  

In va lu ing  t h e  subject  res ident ia l  improvements a n d  t h e  common 
areas f o r  a d  valorem t a x  purposes, t h e  tota l  assessed value o f  t he  
e n t i r e  p r o p e r t y  should equal i t s  j us t  full value . . . . 

I t  i s  inconclus ive f rom t h i s  reco rd  whether  a p rope r  assess- 
ment has been made, t h a t  is, whether  t h e  assessed value of t h e  
ind iv idua l  u n i t s  a n d  t h e  assessed value o f  t he  common areas eaual 
5 
total  p ro jec t  [emphasis supp l ied ] . "  341 So.2d @ 758. 

The  sum o f  t h e  p a r t s  cannot  exceed t h e  assessment value o f  " t he  land, 

bu i ld ings  and  o the r  improvements" making up t h e  taxable - r e s  o r  unit de f ined 

by §192.001(14), Fla. Stat. (1982). Nor  can 9192.037, Fla. Stat. (19821, be  

read t o  accomplish t h a t  resu l t .  

Regardless o f  t h e  method, t h e  cons t ruc t ion  a n d  implementing 
statutes must  b e  i n te rp re ted  so as t o  achieve a n  assessment a t  j us t  
full value; n o  cons t ruc t ion  o r  t a x  assessment may b e  allowed t h a t  
would allow e i t he r  t he  p r o p e r t y  owner an  un jus t i f i ed  t a x  b reak  o r  
t he  government  t o  col lect more taxes t h a t  (s ic )  it i s  ent i t led.  

Dept.  o f  Revenue v .  Morganwoods Greentree, Inc., - Id. 

I n  a case where the  p r o p e r t y  owner sought  a n  un jus t i f ied  t a x  break  by 

reduc ing  a whole, a - res, a s ingle unit o f  appraisal  (a regional shopping 

center  development),  i n to  p a r t s  ( p a r k i n g  lo ts  as  opposed t o  s to re  bu i ld ings  

together  w i t h  t h e i r  p a r k i n g  fac i l i t ies) ,  t h e  separat ion was rejected a n d  t h e  

value o f  a l l  land a n d  bu i l d ings  contained in the  whole was requ i red  t o  be  

valued. Homer v. Dadeland Shopping Center,  Inc., 229 So.2d 834 (Fla. 

1969). Conversely,  where the  p r o p e r t y  owner attempts t o  a r r i v e  a t  a lower 

assessment by basing the  value o f  t h e  whole (leasehold estate together  w i t h  

remainder in fee; in te res ts  o f  bo th  Lessee a n d  Lessor) o n  t h e  value o f  a p a r t  

o n l y  ( t h e  Lessee's i n te res t  in the  leasehold estate) by us ing  the  income 

approach t o  value, he  wi l l  n o t  be  permi t ted  t o  d o  so. The  whole, a l l  

in te res ts  in land a n d  bu i ld ings ,  i s  t h e  - res, t h e  unit o f  appraisal.  Bys t rom 

v. Valencia Center,  Inc., 432 So.2d 108 (Fla. 3d DCA 1983); C e n t u r y  Vi l lage 

v .  Walker, 449 So.2d 378 (Fla. 4 th  CCA 1984). These cases invo lve  a n  



attempt b y  the  taxpayer  t o  d i v ide  a temporal whole (leasehold a n d  remainder) 

in to  pa r t s  in o rde r  to  asser t  a lower value; t he  case a t  b a r  represents a n  

e f f o r t  b y  t h e  Proper ty  Appra iser  t o  achieve a n  assessment in excess o f  

const i tu t ional  j us t  value b y  va lu ing  par t ia l  in terests a n d  then mul t ip ly ing  t h e  

pa r t s  to  a r r i v e  a t  something in excess o f  t h e  value o f  t he  un i f i ed  whole. 

Nor may 5192.037, Fla. Stat. (1982) be  read t o  permi t  t he  valuat ion of 

separate ownership in terests in t h e  same p r o p e r t y  to  achieve a value in 

excess o f  t he  value o f  t he  thing owned, t h e  - res, land a n d  bui ld ings.  

The condominium documents f o r  a l l  o f  t h e  cases before t h i s  Cour t  

[Spanish R iver  Resort Corporat ion v. Walker, 497 So.2d 1299 (Fla. 4 th  DCA 

1986; Dr i f twood Fdanagement Co. v. IVoIte, 497 So.2d 740 (Fla. 4th DCA 

1986); and  Oyster  Pointe Resort Condominium Association, Inc. v. Nolte, 497 

So.2d 1306 (Fla. 4 th  DCA 1986)], a l though prepared a t  d i f f e r e n t  times b y  

d i f ferent  people in d i f f e r e n t  formats, over lay  t h e  time-share d iv is ion  o f  

ownership in terests in condominium u n i t s  in t h e  same way. There  is  created 

in each condominium unit i n to  which a building is d iv ided,  a potent ial  o f  

.f i f ty-one interests in the  same physical  space f o r  a f o r t y  year  term o f  years 

followed b y  a tenancy in common among a l l  in terests (Defendants'  [Jo in t ]  

Exh ib i t  1, pp. 115 and 117; Defendants'  [ Jo in t ]  Exh ib i t  5, pp. 4 and  5) .  

There  is  a proh ib i t ion  against  par t i t ion ing  t h e  te rm o f  years f rom t h e  

remainder in teres t  (Defendants'  [ Jo in t ]  Exh ib i t  5, pp. 4, 5 and 41). 

The obverse of t he  coin o f  t h e  preceding point-- that t h e  sum o f  the  

p a r t s  cannot  legal ly exceed t h e  value o f  t he  whole--is t h a t  separate ownership 

in terests in the  whole, t he  - res o r  unit t h a t  is  t he  object t o  be  assessed and 

taxed, cannot be valued separately f rom the  - res to  which they  at tach in o rde r  

t o  der ive  the  value o f  t h e  taxable - res. Pu t  simply, if p r o p e r t y  1 i s  owned 

b y  A, and  i t s  neighbor, p r o p e r t y  2, ident ical in eve ry  respect t o  p r o p e r t y  1, 



is  owned by A & B as tenants in common, the  la t te r ,  by v i r t u e  of i t s  mul t ip le 

ownership, is n o t  wor th  twice as much as the  former. I t  is  arguable tha t  the  

value o f  a p r o p e r t y  whose ownership is  fragmented, as in the  case o f  a 

time-share tenancy in common, is wor th  less by reason o f  t h e  fract ional izat ion - 

o f  interests, no t  more. If pa r t i t i on  is prohib i ted,  t h e  need for accord in the  

use and disposit ion o f  t he  p r o p e r t y  owned among a myr iad  o f  owners 

diminishes the  p roper t y ' s  utility. 

A d  valorem assessment, and, therefore, taxat ion, based on ownersh ip  

instead o f  t he  value o f  t h e  thing owned, is unconst i tut ional.  In ter lachen 

Lakes Estates, Inc. v. Snyder,  304 So.2d 433 (Fla. 1973). 

A l l  ownership in terests in the  object o f  ad  valorem assessment and tax  

a re  comprehended in the  value o f  the  object. One o f  t he  earl iest in a long 

l ine o f  cases suppor t ing  the  proposi t ion t h a t  it is  the  proper ty ,  and no t  the  

ownership o f  t he  p roper t y ,  t h a t  is the  subject  o f  ad valorem assessment and 

tax, approaches t h e  quest ion from the  o ther  end o f  t h e  tax ing  process. 

Wolfson v. Heins, 149 Fla. 499, 6 So.2d 858 (1942). There, two lots in a 

p lat ted subdiv is ion were d i v ided  by a parcel o f  land designated on the  p la t  as 

"p r i va te  st reet . "  The  parcel dividing the  two lots was separately assessed 

f o r  ad  valorem taxes and  taxes were unpaid. A tax  deed was issued t o  a 

third p a r t y  and, by mesne conveyances, t i t l e  to  the  parcel marked "p r i va te  

st reet"  was acqu i red by the  owner o f  one o f  t he  lots. The c o u r t  found t h a t  

t he  owner o f  t he  o ther  lo t  had an  easement in the  s t ree t  parcel but t h a t  t ha t  

easement, as an  in teres t  in the  p roper t y ,  was ext inguished,  together w i th  a l l  

o ther  in terests,  when a tax  deed issued based upon a n  independent and  

p roper  assessment o f  t he  parcel between the  two p la t ted  lots. 

"Where, as in th i s  state, t he  l evy  and  assessment is  on the  rea l t y  i tse l f ,  

regardless o f  t he  existence o f  estates in it, an  easement is  destroyed by the  



t a x  sale o f  t he  serv ien t  estate." IVolfson, - Id.  @ 860 and  861. To similar 

e f fec t  is Lee v. Carpenter ,  132 So.2d 433 (Fla. 2d DCA 1961 ) . 
So, the  owner o f  a leasehold (a te rm f o r  years)  cannot  claim t h a t  it is  

h i s  in teres t  in t h e  real p r o p e r t y  t h a t  i s  t h e  p roper  unit o f  assessment--it is  

t he  p roper t y ,  - res, which is assessed--comprehending - all outstanding interests 

the re  may be  in it, leasehold and remainder. McNayr v. Claughton, 198 

So.2d 366 (Fla. 3d DCA 1967). 

The general r u l e  is fl . . . tha t  in t h e  l evy  o f  p r o p e r t y  tax  t h e  assessed 

value o f  t he  land must  represent  a l l  t he  interests in the  land . . . . The  

general p r o p e r t y  t a x  ignores f ragment ing o f  ownership and  seeks payment 

from on ly  one lownerl.ll Dept.  o f  Revenue v. Morganwoods Greentree, Inc.,  

341 So.2d 756 @ 758 (Fla. 1976). The process o f  c reat ing  a time-share 

development is  precisely t h a t  o f  f ragment ing ownership o f  a s ingle physical,  

spat ial  - res ( T  32). Th is  is contemplated b y  the  enabl ing documents c reat ing  

the  regime (Defendants1 [ Jo in t ]  Exh ib i t  1, 93.19 - 3.21; 5.01-5.02; 

Defendants1 [ Jo in t ]  Exh ib i t  5, pp. 4 - 7 and  37.). Pet i t ioners would submit 

t ha t  t h e  second sentence o f  91 92.037(2), Fla. Stat. (1982) is  simply a restate- 

ment of t he  general r u l e  t h a t  par t ia l  in te res ts  in the  t a x  - res a r e  no t  valued 

separately from the  - res i tself .  

A l l  t h i s  is n o t  t o  say t h a t  t h e  legis lature cannot i d e n t i f y  par t ia l  in terests 

in real p r o p e r t y  f o r  separate assessment and  levy .  Lee v. Carpenter ,  132 

So.2d 433 (Fla. 2d DCA 1961 ) ;  Dickinson v. Davis, 224 So.2d 262 (Fla. 

1969). Both  o f  t h e  cases c i ted  invo lve  mineral and  subsurface r igh ts ;  in 

each, t h e  c o u r t  found t h a t  t h e  object  o f  t h e  assessment and tax ,  real 

p roper t y ,  was susceptible, in space, t o  horizontal,  as well as ver t ica l ,  

division. The  legislat ive in tent ,  in t h e  case o f  mineral and  subsurface 

r i gh ts ,  t o  separate in terests f o r  assessment and  t a x  is  abundant ly  clear.  See 



5193.481 (I), Fla. Stat. (1971). I t  is  in teres t ing  t o  note in th i s  instance o f  

unambiguous separation o f  in terests in real p roper t y ,  t h a t  there  remains the  

basic proh ib i t ion  against va lu ing  the  pa r t s  in such manner t h a t  t he i r  sum 

exceeds t h e  value o f  t he  whole, t he  or ig ina l  - res: 

5193.481 (3): "Such subsurface r i g h t s  shall be assessed on the  basis 
o f  j u s t  valuat ion, as requ i red  b y  54, A r t .  V I I  o f  t he  State 
Const i tu t ion,  which valuat ion, when combined w i t h  the  value o f  t he  
remaining sur face and undisposed o f  subsurface interests,  shall no t  
exceed t h e  f u l l  j u s t  value o f  t he  fee t i t l e  o f  t h e  lands involved,  
inc lud ing such subsurface r igh ts . "  

In the  case o f  subdiv is ion o f  physical  space b y  submission to  

condominium, the  legis lature has c lear ly  and express ly  p rov ided  t h a t  t he  

subd iv ided spatial par ts ,  and  no t  the  whole, a re  to  be the  tax  - res and  the  

u n i t  o f  appraisal,  5718.120, Fla. Stat. (1982). I n  fact,  in t h e  last c i ted  

statute, care was taken to avoid the  unconst i tu t ional  r e s u l t  the  Defendant 

P roper t y  Appra iser  seeks against  these Peti t ioners, by p rov id ing  t h a t  t he  l ien 

f o r  taxes attaches t o  a n d  follows each d iscrete physical  p a r t  o r  spat ial  

subdiv is ion so t h a t  one u n i t  owner's de fau l t  in the  payment o f  ad  valorem t a x  

does n o t  jeopardize o r  a f fec t  h i s  neighbor 's  r i g h t s  and  p r o p e r t y  w i thout  

not ice o r  an  oppor tun i t y  to be heard. 

It should be  noted that ,  where a condominium is  n o t  subjected t o  

time-share interests,  assessment i s  p roh ib i ted  against  " the  condominium 

p r o p e r t y  as a whole." 5718.120(1) Fla. Stat. (1982). While in t h e  case o f  a 

condominium which i s  time-shared, reference i s  made back t o  5192.037, Fla. 

Stat. (1982)--the implication clear tha t ,  in the  la t te r  case, it is  t h e  

whole--not the  par ts-- that  is  t o  be addressed f o r  ad valorem purposes. 

Comparing t h e  terms o f  Chapters 718 and  193 t o  the  prov is ion  the  

Defendant P roper t y  Appra iser  seeks t o  r e l y  on, 51 92.037 (2) , Fla . Stat.  

(1982), nowhere in al l  o f  Chapter  192 can be found t h e  exp l ic i t  statement t h a t  

a time-share in teres t  is  t o  be  t reated a n d  considered as a separate parcel o f  



real p r o p e r t y  f o r  ad  valorem t a x  purposes, as is the  case in t h e  legislat ive 

treatment o f  mineral r i g h t s  and condominium un i ts .  Instead, 51 92.037(2), 

Fla. Stat. (1982) mandates t h a t  t h e  en t i re  time-share development is  t h e  unit 

t o  be appraised. A n d  logical ly so, since, once fragmentat ion o f  ownership of 

d iscrete spatial u n i t s  has begun, t h e  value o f  each physical  u n i t  is  impaired 

and  diminished except  in relat ion t o  the  whole, t he  en t i re  reso r t  pro ject  o r  

development in which each fract ional in teres t  may spend some time--a 

vacation. 

Final ly,  a reading o f  5192.037(3), Fla. Stat.  (1982) makes clear tha t  it i s  

the  "land, building and  improvements" o f  t h e  "ent i re  time-share development1' 

and  no t  t h e  ind iv idua l  time-share in teres t  tha t  i s  t o  be valued. Subsection 

(3)  o f  t he  s ta tu te  requ i res  the  Proper ty  Appra iser  each year t o  n o t i f y  " the  

managing e n t i t y  o f  t h e  proport ions to  be used in al locat ing t h e  valuat ion . .. 
on time-share p r o p e r t y  among t h e  var ious time-share periods." I f  t h e  

Proper ty  Appra iser  is co r rec t  in at tempt ing t o  value ind iv idua l  time-share 

periods instead o f  " the  time-share proper ty , "  what need is there  to  determine 

propor t ions  o f  t he  whole to  be  allocated t o  each? Th is  p a r t  o f  the  s ta tu te  

becomes meaningless, superf luous.  

The t r i a l  c o u r t  e r r e d  in permi t t ing  t h e  Proper ty  Appraiser 's  mis- 

appl icat ion and  misreading o f  5192.037, Fla. Stat. (1982), t o  s tand and  

judgment should be  entered finding j u s t  value t o  be  in the  amount o f  

$1,545,000 (Pla int i f fs '  Exh ib i t  21, p. 2). 



POINT I I  

I F  THE LEGISLATURE CAN BE DEEMED TO HAVE AUTHORIZED AD 
VALOREM ASSESSMENT OF DISCRETE PARTIAL  OWNERSHIP 
INTERESTS IN  THE SAME PHYSICAL UNITS OF PROPERTY, 
RATHER THAN OF THE PROPERTY ITSELF, THEN SUCH 
AUTHORIZATION EXCEEDS JUST VALUE, DENIES DUE PROCESS 
OF, AND EQUAL PROTECTlOlV UNDER, THE LAW TO THE OWNERS 
OF THE PROPERTY AND KEPRESENTS ILLEGAL DELEGATION OF A 
CONSTITUTIONAL OFFICER'S POWERS. 

The F i f t h  D i s t r i c t  Cour t  o f  Appeal has found the  statute, 5192.037, Fla. 

Stat. (1982), on which Defendant 's actions and  the  decision below were 

based, to  be  inva l id  as unconst i tu t ional .  H igh  Point Condominium Resorts, 

Ltd.  v. Day, 494 So.2d 508 (Fla. 5 th  DCA 1986). The decision o f  t he  Four th  

D i s t r i c t  C o u r t  o f  Appeal below, Oyster  Pointe Resort Condominium Assoc., v. 

Nolte, 497 So.2d 1306 (Fla. 4 th  DCA 1986), based on Spanish R iver  Resort 

Corp. v. Vdalker, 497 So.2d 1299 (Fla. 4 th  DCA 1986), is  in acknowledged, 

and  d i rec t ,  conf l i c t  w i th  t h a t  o f  t he  F i f t h  D is t r i c t  Cour t  o f  Appeal. 

Flor ida's Const i tu t ion mandates t h a t  legislation a f fec t ing  ad  valorem taxes 

must  assure assessment o f  p r o p e r t y  a t  j us t  value--no more, no less. A r t .  

V I I ,  54, Fla. Const. (1980). I n  these cases, the  Appra iser 's  method o f  

va lu ing  Pla int i f fs '  propert ies resul ted in assessments ten-fold greater  than the  

value o f  identical, adjo in ing land, bu i l d ing  and  improvements ( T  90, 366-367). 

Th is  was accomplished by mu l t i p l y ing  par t ia l  ownership in terests in Pla int i f fs '  

p r o p e r t y  t o  a r r i v e  a t  t he  value o f  t h e  p r o p e r t y  i tse l f .  The  on ly  d is t inc t ion  

between two physical  I y  ident ical p roper t ies  adjacent t o  each other ,  one 

assessed a t  more than ten times the  value o f  t he  other ,  is in the  form o f  

ownership--the one a t  t he  lower value is a condominium u n i t  owned by one o r  

two persons (as jo in t  tenants) ,  while t h e  o the r  potent ia l ly  may be owned by 

f i f ty-one o r  more persons. 

Test imony was tha t  t he  replacement cost  approach o rd ina r i l y  established 



t h e  high end o f  ad valorem value ( T  237). Th is  is  because t h e  marketplace 

recognizes t h e  "pr inc ip le  o f  subst i tu t ion1' - - that  is, i f  a sel ler 's p r i ce  exceeds 

what it would cost  a b u y e r  t o  go  ou t  and  dupl icate the  land, bu i l d ing  and  

improvements being o f fe red f o r  sale, t he re  wi l l  be no sale and the  pr ice  does 

not  establ ish o r  relate to  the  market  ( T  237). "Just  value," as used in the  

Const i tut ion, is a term o f  a r t  synonymous w i th  market  value. Bys t rom v. 

Valencia Center,  Inc., 432 So.2d 108 (Fla. 3d DCA 1983). Assessment o f  

separate in terests in a single p r o p e r t y  cannot const i tu t ional ly  be deemed " jus t  

value" if t h e  sum o f  the  par t ia l  in terests exceeds the  value of the  whole 

p r o p e r t y  o r  - res subject to assessment. Dept.  o f  Revenue v. Morganwoods 

Greentree, Inc., 341 So.2d 756 (Fla. 1976). 

Moreover, the  provis ions o f  §192.037, Fla. Stat. (1982), f o r  deal ing w i t h  

t h e  en t i re  ad valorem tax  assessment and  collection procedure, if i n te rp re ted  

as the  Defendant P roper t y  Appra iser  would have it, deny t o  t h e  owners o f  

the  - res being assessed (and subject  t o  t h e  l ien f o r  payment o f  t he  tax )  any  

oppor tun i t y  to  par t ic ipate in the  process. The denial o f  the  process a f fo rded 

o ther  taxpayers  is inescapable and i r re fu tab le .  Thatls what t h e  s ta tu te  does. 

Th is  denial was the  basis o f  t h e  opinion o f  t he  5th D i s t r i c t  Cour t  o f  Appeal in 

s t r i k i n g  the  s ta tu te  down. H igh Point Condominium Resorts, Ltd. v. Day, 

494 So. 2d 508( Fla. 5 th  DCA 1986). 

Because a "time-share development" is  ca r r i ed  on the  t a x  ro l l  as a 

"single e n t r y "  (§192.037(2), Fla. Stat.  (1982)), t he  notices requ i red  by 

§194.011, Fla. Stat. (1982) t o  "each taxpayer  whose p r o p e r t y  is  subject to 

... ad  valorem taxes" and  b y  §200.069, Fla. Stat. (1982) w i l l  never  be  

del ivered t o  o r  received b y  t h e  intended pa r t y ,  t he  owner o f  the  time-share 

interest .  From t h e  v e r y  inception o f  the  process, t h e  ul t imate taxpayer is  

denied not ice and  a n  oppor tun i t y  t o  par t ic ipate and  be  heard. The provis ions 



of 91 92.037(4), Fla. Stat. (1 982), p rese rv ing  r i g h t s  t o  contest assessment 

pu rsuan t  t o  Chapter 194 a re  meaningless to  the  owners w i thout  not ice t o  

them. The en t i re  administ rat ive rev iew machinery o f  Chapter 194, Fla. Stat.  

(1982) is  denied t o  the  real p a r t y  in interest ,  t he  owner o f  the in teres t  which 

may be foreclosed. Th is  denial is o f  t he  essential due process which Florida's 

Const i tu t ion secures t o  Peti t ioners. A r t .  1, 99, Fla. Const. (1980). H igh  

Point Condominium Resorts, Ltd. v. Day, Id.; Quay Development, Inc.  v .  - 

Elegante Bu i ld ing  Corp., 392 So.2d 901 (Fla. 1981). 

Worse, the  in teres t  o f  t h e  owner is  subject  t o  foreclosure, even if not ice 

to  him were prov ided and even if h i s  payment o f  the  propor t ion  o f  t he  total 

t a x  allocated to  him (again, w i thout  notice t o  him o f  t h a t  p ropor t ion)  were 

t imely made, because o f  t he  defau l t  in payment by others, beyond h i s  cont ro l  

o r  knowledge! §192.037(7), Fla. Stat.  (1982) provides tha t  on ly  payment in 

fu l l  o f  t he  tota l  t ax  lev ied o n  the  whole, an  "ent i re  development1' - 

(§192.037(2), Fla. Stat. (1982)), may be accepted by the  Collector, regard-  

less of t h e  payment o r  collection ra te  among t h e  pa r t s  o f  t he  whole, t he  

ul t imate payors, owners o f  time-share interests.  The s ta tu te  is s i lent  as to  

who ( i f  anyone) makes up the  payment o f  any  def ic iency in collection b y  the  

managing e n t i t y  before the  l ien f o r  non-payment is  foreclosed. Sure ly  th i s  

l iab i l i t y  cannot  be t h r u s t  upon a n  "agent" invo luntar i l y .  

No o the r  a d  valorem taxpayer is d is t inguished f o r  t h i s  kind o f  treatment; 

no  one else has an  agent  (w i thout  any  legal o r  beneficial in te res t  in the  

p r o p e r t y )  legislat ively appointed f o r  him t o  receive not ice o f  a valuat ion which 

may be contested; no one else is  denied not ice and no one else's in teres t  in 

p r o p e r t y  is subjected t o  a potent ial  foreclosure a n d  loss f o r  the  de fau l t  o f  

o thers  in responding t o  t h e i r  deemed agent.  

... We d o  n o t  believe the  legislature can appoint  the  managing 
e n t i t y  o r  anyone else to  be  an  agent  o f  t he  time-share t i t l e  



holders . . . . The creat ion o f  a n  agency re lat ionship requ i res  a 
consensual agreement between the  part ies. 

H igh  Point Condominium Resorts, Ltd.  v. Day, 494 So.2d 508 @ 511 (Fla. 5 th  

DCA 1986). 

Extending to  t h e  owners o f  par t ia l  ownership in terests the  protect ion o f  

Chapter 197 (5192.037(9), Fla. Stat. (1982)) upon appl icat ion f o r  a tax  deed 

f o r  the  "ent i re  time-share development" ca r r i ed  on the  t a x  ro l ls  does noth ing  

to c u r e  the  inf i rmi t ies o f  t he  procedures a f fo rded  by 5192.037, Fla. Stat. 

(1982) if t h e  Defendant P roper t y  Appraiser 's  approach t o  the  s ta tu te  is 

sustained. For the  holder  o f  a fract ional in teres t  as small as 112652 ( T  102) 

in a p r o p e r t y  conceded to  be  wor th  a t  least $2,000,000 (P la in t i f f s1  Exh ib i t  20, 

second page o f  le t te r  o f  t ransmit ta l  dated February  25, 1985) to be a f fo rded 

the  oppor tun i t y  to pay  a del inquent  t a x  on the  en t i re  development in o rde r  to  

p ro tec t  h i s  fract ional in teres t  is  to ta l l y  i l lusory .  Moreover, protect ion from 

issuance of a tax  deed does n o t  p ro tec t  from l iab i l i t y  f o r  in teres t  o n  another 's 

obl igat ion a t  the h ighest  ra te  permi t ted by law (5197.116, Fla. Stat. (1982)) 

on t h e  sale o f  t a x  cer t i f icates w i thout  notice. 

Flor ida's Const i tu t ion,  in author iz ing  t h e  assessments to be  made b y  

Defendant Proper ty  Appraiser ,  t ies those assessments to  the  value o f  t h e  

p r o p e r t y  to be taxed--by def in i t ion,  ad  valorem. A r t .  V11, 54, Fla. Const. 

(1980). I f  t he  t a x  is  n o t  t ied  to  t h e  value o f  t he  under l y ing  taxable - res, it 

is  an  excise tax  and  cannot const i tu t ional ly  be permi t ted as an  ad  valorem 

tax.  Jerome H. Sheip Co. v. Amos, 100 Fla. 863, 130 S. 699 (1930): Nor th  

American Co. v. Green, 120 So.2d 603 (Fla. 1959); C i t y  o f  Deland v. Flor ida 

Public Service Co., 119 Fla. 804, 161 S. 735 ('1935). A n  assessment based on 

ownership, ra the r  than the  value o f  t he  - res taxed cannot  pass muster  as an  

ad  valorem tax. Inter lachen Lakes Estates. Inc. v. Snyder,  304 So.2d 433 

(Fla. 1973). 



It is on l y  Defendant P roper t y  Appra iser 's  reading o f  5192.037, Fla. Stat. 

(1982), in at tempt ing to  value and  t a x  the  ownership in terests in proper ty ,  

instead o f  t h e  p r o p e r t y  i tself--land , bu i ld ings  and  improvements, tha t  forces 

the  denial of due process and  want o f  equal protect ion o f  the t a x  law to  the  

owners of time-share interests. If t h e  Defendants had n o t  separated the  

assessment res  f rom the  l ien res, most o f  t he  const i tu t ional  problems w i th  t h e  - - 

statute disappear. 

Aside from quest ions o f  vagueness (i.e. does "managing ent i ty " ,  as used 

in 51 92.037 (1 ) , Fla . Stat. (1 982) i n tend  the  not - fo r -pro f i t  condominium 

association which administers the  condominium under  t h e  terms o f  t h e  enabl ing 

documents o r  the  independent, f o r  p ro f i t ,  commercial and  professional 

management e n t i t y  t o  whom p r o p e r t y  management may be cont rac ted?)  , 

5192.037(1), Fla. Stat. (1982) p u r p o r t s  to appo in t  an "agent" f o r  the  owner 

o f  a time-share in teres t  " fo r  t h e  purposes o f  ad valorem taxat ion and  special 

assessments . . . . The pract ical e f fec t  o f  t he  statute, however, in s ta t ing  

t h e  managing agent 's funct ions, 5192.037(3) and (51, Fla. Stat. (19821, is  t o  

appoint  t he  managing e n t i t y  the  agent  o f  t he  P roper t y  Appraiser  and - Tax 

Collector, ra the r  than o f  t h e  ul t imate taxpayer,  t o  per form t h e  funct ions o f  

t h e i r  off ices f o r  them. 

The managing agent  is  t o  allocate ad  valorem taxes (and, presumably, to  

g i v e  not ice o f  proposed assessments to )  among t h e  (potent ia l ly)  thousands o f  

owners of time-share interests 5192.037 (3) ,  Fla. Stat. (1 982) ; and t o  collect 

taxes f rom the  owners o f  time-share interests, d is t ingu ish ing a n d  labeling 

between a d  valorem taxes a n d  special assessments 51 92.037 (5) ,  Fla. Stat. 

(1982). A t  t h e  same time, t h e  "agent" is  p roh ib i ted  f rom payment o f  t he  t a x  

u n t i l  it has tota l ly  completed t h e  Collectorls job 5192.037(7), Fla. Stat. (1982) 

presumably thru judicial  l ien foreclosure, i f need be 51 92.037 (8) ,  Fla. Stat. 



(1982). 

O f  course, t h e  cost o f  per forming these funct ions must be paid and must 

necessari ly be  passed on t o  t h e  ul t imate payers o f  the  tax, t he  owners o f  t h e  

interests in the  p roper t y .  Time-share owners, then, a re  t h e  on ly  ad valorem 

tax  payers g i ven  an oppor tun i t y  t o  pay f o r  t h e  services o f  const i tut ional 

o f f i cers  twice--once t o  t h e i r  managing e n t i t y  under  the  provis ions o f  

5192.037, Fla. Stat.  (1982) and a second time as t h a t  p a r t  o f  t h e  ad  valorem 

tax  levy  which comprehends the  budgets fo r  t h e  two const i tu t ional  off ices. 

Even if th i s  bu rden  were levied on ly  once against  t he  owners o f  time-share 

interests, t hey  are  t h e  on ly  ad  valorem taxpayers denied the  oppor tun i t y  t o  

share and spread t h e  costs o f  t ax  collection w i th  al l  o ther  taxpayers, but a re  

requ i red  to  pay  t h a t  cost  alone, and d i rec t ly ,  t o  the i r  p r iva te ,  non- 

governmental, managing en t i t y .  

The  bu rden  w i t h  which the  managing e n t i t y  (and, in turn, the  owners o f  

in terests in the  p r o p e r t y  t o  whom t h e  bu rden  is  inev i tab ly  passed) is  saddled 

is  substant ial ,  no t  on l y  in terms o f  cost, b u t  also o f  responsib i l i ty .  Pre- 

sumably, t he  TRIM notice requ i red  by law (5200.069, Fla. Stat. (1982)) wi l l  

be mailed t o  the  "managing en t i t y "  pu rsuan t  t o  5192.037, Fla. Stat. (1982). 

Designated by statute, and as t h e  agent  o f  t he  real par t ies in interest,  

no th ing  can be done u n t i l  not ice is g i ven  and ins t ruc t ions  received f rom 

thousands o f  "pr incipals." The  time and money involved in the  process, o f  

necessity, must  be considerable. How is  t h e  i nvo lun ta ry  agent  t o  deal w i th  

conf l i c t ing  ins t ruc t ions  f rom pr inc ipa ls  hav ing t h e  same in teres t?  No 

provis ion is  made f o r  t h e  agent 's res ignat ion o r  s h i r k i n g  o f  responsib i l i ty  . 
Who is  responsible fo r  d i rec t i ng  whether, and  how, the  agent  is  to  seek 

administ rat ive o r  judicial  re l ie f?  And, a f t e r  remedies a re  exhausted--or 

allowed t o  pass by defaul t--what must the  collection procedure comprehend, in 



time and  money, before the  agent  is  able t o  pay  the  t a x  in f u l l  as requ i red  

by §192.037(7), Fla. Stat. (1982)? 

The  dut ies o f  t h e  const i tu t ional  of f ice o f  t he  Proper ty  Appraiser  cannot 

const i tu t ional ly  be delegated t o  p r i v a t e  in terests.  Cassady v. Consolidated 

Naval Stores, 119 So.2d 35 (Fla.1960); D is t r i c t  School Board o f  Lee County  

v. Askew, 278 So.2d 272 (Fla. 1973). Moreover, t h e  va l i d i t y  o f  t he  en t i re  

t a x  process, from assessment t h r o u g h  compulsory payment by means o f  fore- 

closure, depends on the  scrupulous observance o f  s ta tu to ry  procedure  by the  

"managing en t i t y . "  Smith v. Green, 159 Fla. 319, 31 So.2d 925 (1947). Th is  

unlawful  delegation o f  assessment and  collection funct ions creates a monster 

impossible t o  administer o r  enforce. 

I f  t h e  Defendants1 reading and  appl icat ion o f  9192.037, Fla. Stat. (1982), 

is  a co r rec t  in terpre ta t ion  o f  t he  Legislature's in tent ,  then t h a t  i n ten t  

violates: (1 )  Flor ida's const i tut ional l imitat ion on a d  valorem valuat ion t o  - just  

value; (2 )  t he  State and  Federal Const i tut ions'  due administ rat ive a n d  judicial  

process requirements; and (3)  the  need f o r  equal r i g h t s  and  remedies o f  al l  

similar p roper t ies  under  t h e  t a x  laws. The statute, in a n y  case, represents 

a n  atternpt a t  delegation o f  au tho r i t y  by Const i tut ional o f f i cers  t h a t  cannot be 

perrni t ted . 



POINT I l l  

WHEN THE PROPERTY APPRAISER RELIES SOLELY ON THE 
MAKKET APPROACH TO VALUE, HE MUST NET FROM THE SALE 
PRICE A L L  OF THE USUAL AND REASONABLE COSTS OF THE 
SALE TO THE SELLER, TOGETHER WITH THE COST OF ATYPICAL 
FINANCING, AND MUST ALSO, CORRESPONDINGLY, SUBTRACT 
A L L  ELEMENTS OF THE PURCHASE PRICE OTHER THAN I T S  REAL 
PROPERTY ELEMENT. 

The testimony was uncont rover ted  tha t  t h e  costs o f  ef fect ing a sale o f  a 

time-share in teres t  a r e  stagger ing in re lat ion to  t h e  gross sale pr ice  ( T  

74-82; Pla int i f fs '  Exh ib i t  13; T 128-137; T 171-178; Pla int i f fs '  Exh ib i t  20, pp 

37-44; T 242-245). The enormity  o f  t he  sales1 cost  bu rden  is comprehensible 

in terms o f  what must be sold. I n  o r d e r  t o  sell o u t  a pro jec t  comprising 37 

one-bedroom condominium un i ts ,  more than 1 1,000 prospect ive purchasers had 

t o  be a t t rac ted t o  Sebastian, Florida, over  a per iod o f  no  more than th ree 

years ( T  41-43). Th is  is  t h e  experience o f  t he  en t i re  i n d u s t r y  ( T  129) 

engaged in the  sale o f  a p roduc t  which has been s ingled o u t  fo r  special 

regulat ion by t h e  ley is latu r e  in t h e  elaborate disclosure prescr ip t ions  o f  

Chapter  721 , Flor ida Statutes (1 982 1. 

The real estate elements o f  t h e  purchase o f  a time-share interest ,  as 

perceived from the  buyer ' s  perspect ive, on  the  o ther  hand, do  n o t  make u p  

more than 25% o f  the  purchase pr ice  ( T  246). In addi t ion t o  substant ial  items 

o f  personalty,  t he  p r i ce  comprehends intangib le values, such as t h e  right to  

par t ic ipate in an extensive exchange network  o f  resor ts  (Pla int i f fs '  Exh ib i t  

17; T 36-38), a reservat ion and f r o n t  desk  system, together  w i t h  o ther  

services and amenities o rd ina r i l y  found in a hotel ( T  45, 179, 193). Clearly,  

a p a r t  o f  t he  p r i ce  must  inc lude the  discounted present  value o f  a n  

innkeeper's p r o f i t  f o r  t h e  l i f e  expectancy o f  t h e  physical  facil i t ies, since the  

developer-sel le r  removes reso r t  lodging time f rom h is  f u t u r e  market  w i th  



e v e r y  sale he makes. 

Notwi thstanding these und isputed facts, t h e  Defendant Proper ty  

Appraiser  deducted on ly  the  value o f  personal ty  f rom the  sale p r i ce  and 

subtracted on ly  t h e  costs o f  sale a r b i t r a r i l y  allowed e v e r y  t y p e  o f  real 

p r o p e r t y  located in the  county  o n  the  assessment ro l l s  ( T  356, 376). In fact, 

t he  Appraiser 's  of f ice conceded the  costs o f  sale o f  a time-share in teres t  t o  

be o f  t he  magnitude test i f ied to  by Pla int i f fs '  exper ts  ( T  377). 

It is  axiomatic under  Flor ida tax  law t h a t  t he  Proper ty  Appraiser  must  

consider a l l  o f  t h e  e igh t  factors to  a determinat ion o f  value set f o r t h  in 

9193.011, Fla. Stat. (1982). Cassady v .  McKinney, 296 So.2d 94 (Fla 2d 

DCA 1974); Palm Corporat ion v .  Homer, 261 So.2d 822 (Fla. 1972). 

Presumably, t h i s  means more than g lancing down the  l i s t  o f  e igh t  o r  hav ing a 

random though t  in t h e  morning shower. When t h e  appraiser  rel ies solely on  

the  market  approach t o  value, as here  ( T  353) and as d is t inguished f rom the  

cost  and income approaches, 9193.011 (8) ,  Fla. Stat. (1982) must be appl ied 

and n o t  merely Ikonsidered. " Bystrom v .  Equitable L i fe Assur.  Soc. , etc., 

416 So.2d 1133 (Fla. 3d DCA 1982). Th is  ( t h e  market)  i s  the  on ly  approach 

to  value t h a t  requ i res  appl icat ion o f  9193.01 l ( 8 ) .  Bystrom v .  Equitable, Id. 

Subsection 8 o f  t h e  s ta tu te  must be  appl ied when us ing t h e  market  

approach--or never !  In t h e  circumstances, th i s  factor  cannot be  discarded as 

no t  being "probat ive o f  p resent  value." Spanish R ive r  Resort Corp. v .  

Walker, 497 So.2d 1299 (Fla. 4th DCA 1986). I n  the  absence o f  sales, t he  

subsection o f  t he  s ta tu te  has no relevance t o  the  cost o r  income methods o f  

value. Here, t h e  actual costs o f  sale were uncont rover ted  and conceded ( T  

377). 

The s ta tu to ry  requirements t h a t  t h e  n e t  proceeds o f  sale as received by 

the  seller, a f t e r  deduct ion o f  a l l  costs o f  sale, be accounted together  w i t h  



allowance f o r  atypical  and unconventional terms o f  f inancing arrangements, 

a re  plain. Tha t  no  allowance f o r  t h e  s ta tu to ry  requirements was here  made is  

equal ly  plain. 

[ T h e  Proper ty  Appra iser ]  must proceed w i th  an  assessment o f  t he  
p r o p e r t y  consistent w i t h  the  mandated c r i t e r i a  o f  91 93.01 1 , Florida 
Statutes . . . . The discret ion vested in the  p r o p e r t y  appraiser  is 
no t  unbr id led .  The legis lature has progress ive ly  more f i rmly 
p inned down the  def in i t ion o f  ' j us t  value1 and the  d iscret ion o f  t h e  
p r o p e r t y  appraiser  must  be  exercised w i th in  t h e  legislat ive 
parameters. 

Lee County Electr ic Co-Operative, Inc. v. Lowe, 344 So.2d 308 @ 310 (Fla. 2d 

DCA 1977). 

Fai lure to  take a pe r t i nen t  c r i t e r i on  i n to  considerat ion in a r r i v i n g  a t  a 

valuat ion is  suf f ic ient ,  no t  on l y  to  overcome t h e  presumption o f  correctness o f  

t h a t  valuat ion (wh ich  presumption Appel lant concedes under  th i s  heading), 

b u t  also t o  requ i re  revaluat ion. Muckenfuss v. Mil ler,  421 So.2d 170 (Fla. 5 t h  

DCA 1982); Palm Corporat ion v. Homer, 261 So.2d 822 (Fla, 1972); Lanier v. 

Walt Disney World Co., 316 So.2d 59 (Fla. 4 th  DCA 1975); S t raughn v. Tuck,  

354 So.2d 368 (Fla. 1977). 

Certa in ly ,  the  fact  tha t  t h e  legis lature deemed time-share interests a 

un ique enough p roduc t  in t h e  market  to  be s ingled o u t  for exhaust ive t reat-  

ment, as t o  the  regulat ion o f  sales and  market ing methods and requirements, 

Chapter 721, Fla. Stat. (1982), is  suggest ive t h a t  t he  8 th  c r i t e r i on  prov ided 

b y  9193.011, Fla. Stat. (1982) has special appl icat ion t o  the  costs pecul iar t o  

the  p roduc t  sold and  i s  wor thy  o f  a t  least s tudied consideration. 

The basic ya rds t i ck  of value, t h e  value o f  "land, bu i ld ings  and  improve- 

ments" [§192.001(14), Fla. Stat. (198211, is  in n o  way enhanced b y  a 

developerls mass market ing  costs. Each spatial, physical,  u n i t  o f  a s t r u c t u r e  

is  designed t o  be  sold f i f ty-one times. I f  a conventional condominium apart -  

ment, whole ownership, no t  time-share, were requ i red  t o  be  sold f i f ty-one 

times, r a t h e r  than  once by a single owner, t h e  s tandard  real estate 
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commission alone would y ie ld  a cost o f  sale to  t h e  seller in excess o f  300% o f  

t h e  p r i ce  o f  t h e  unit (sale p r i ce  x 6% x 5 1 ) .  

Having re l ied exclus ively on  a market  approach to  value but hav ing then 

failed to  take in to  account t h e  factors mandated by 9193.01 1 ( 8 ) ,  Fla. Stat. 

(1982)  t h e  presumption o f  correctness fal ls and t h e  Defendant Proper ty  

Appraiser 's  valuat ion o f  Pla int i f fs '  propert ies must  also fa1 I. There  should be 

subst i tu ted  the  uncont rover ted  valuatiorl o f  Pla int i f f 's  e x p e r t  witness, which 

winrlows o u t  from t h e  developers'  sales pr ices non-real estate elements o f  t he  

p roduc t  sold and t h e  costs o f  t he  sale which do no th ing  to  increase the  

under l y ing  value o f  t he  real p r o p e r t y  and i t s  improvements. 



POINT I V  

THE COURT ERRED AS TO THIS PLAINTIFF B Y  FINDING AND 
DETERMINING T H A T  FIFTY-TWO MULTIPLE FAMILY DWELLING 
UNITS WOULD BE ASSESSED FOR 1983 AD VALOREM TAX 
PURPOSES PURSUANT TO THE PROVISIONS OF 9192.037,  FLA. 
STAT.  ( 1982 ) ,  WHEN, ON JANUARY 1 ,  1983,  SIX UNITS WERE 
COMPLETED AND WERE WHOLE OWNERSHIP CONDOMINIUM UNITS 
I N  WHICH NO TIME-SHARE INTERESTS HAD BEEN CREATED. 

The  evidence is  uncont rover ted  ( T .  284) t ha t  on l y  fo r t y -s i x  o f  a total  o f  

f i f t y - two  u n i t s  had time-share interests in a f i f t y - two  unit project.  Six u n i t s  

in which no time-share interests were ex is tan t  on January 1 , 1983 could no t  

be assessed b y  Defendant Proper ty  Appra iser  pu rsuan t  t o  t h e  provis ions o f  

5192.037,  Fla. Stat. ( 1982 ) .  



CONCLUSION 

Because the  Defendant Proper ty  Appra iser  has forced an in terpre ta t ion  

o f  9192.037,  Fla. Stat. [ 1 9 8 2 ) ,  to  achieve an assessment o f  ownership 

in terests o r  o f  a form o f  ownership ra the r  than o f  t h e  value o f  t he  thing 

owned, real property-- land,  bu i ld ings  and improvements--the i n ten t  o f  t he  

Legislature and t h e  const i tu t ional  mandate o f  ad  valorem assessment a t  " j us t  

value" have been f rus t ra ted.  

Even if the  Defendant Proper ty  Appraiser 's  in terpre ta t ion  o f  s tatutes and 

method o f  appraisal were correct ,  such in terpre ta t ion  and method render  

5192.037,  Fla. Stat. (1982)  unconst i tu t ional  as appl ied t o  the  owners o f  

time-share interests o r  estates. 

Moreover, hav ing based an assessment solely on a market  approach to 

value, t he  Defendant Proper ty  Appraiser  has whol ly fai led to  consider t h e  

sales and market ing costs o f  achiev ing a "market" as requ i red  by 9193.011 ( 8 ) ,  

Fla. Stat. ( 1 9 8 2 ) ,  but instead has inc luded in the  assessed value o f  real 

p r o p e r t y  many elements o f  t h e  sale which make up a "market" other  than real 

p roper t y .  

I n  a n y  case, and even should t h e  quest ions cer t i f ied  be  answered 

favorably t o  Defendants, t he  cause should be remanded fo r  revaluat ion on t h e  

basis tha t  time-share interests a re  ex tan t  in less than a l l  o f  t he  spatial 

condominium un i t s  in the  "development." 

Therefore, t h i s  Cour t  should reverse the  judgment entered below and 

remand the  cause fo r  e n t r y  o f  judgment in favor  o f  Pet i t ioners a t  a jus t  value 

as ref lected by the  uncont rover ted  appraisal o f  j us t  value represented by 



Plaintiffs' Exhibits 20 and 21 in evidence. 

Respectfully submitted, 
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