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Introduction 

Petitioners bring this proceeding to invoke the jurisdiction of 

this Court pursuant to Article V, Section 3 (b) (3) and ( 4 ) ,  Florida 

Constitution and Florida Rule of Appellate Procedure 9.030(a) (2) (A) . 
The District Court certified the following two questions of great public 

importance: 

1. Under the facts of this case, was the property appraiser 
correct in assessing each individual time-share "week" 
or should that assessment have been restricted to the 
fair market value of the entire condominium apartment 
unit without reference to its subdivision into timeshare 
interests? 

2. Are we correct in upholding the constitutionality of Sectim 
192.037? 

Additional grounds for this Court's jurisdiction are discussed in Argmmt. 

This case will decide the m r  its of a protracted, statewide controversy 

between timeshare owners and developers on the one hand, and several 

property appraisers (with support from the Department of Revenue) on 

the other. The subject matter of the dispute is the proper ad valorem 

tax treatment of "fee timeshare real property." At the heart of the 

debate is the proper application and constitutionality of Section 192.037, 

Florida Statutes (1983). 

Three other cases involving this statute are presently pending 

before this Court. One of them has been briefed as of this writing. 

v. Hiqh Point Condominium Resorts, Ltd., -a1 filed, No. 69,519 (Fla.). 

The Hiqh Point case is unusual in that it raises only procedural matters 

arising under the statute and includes no issue with respect to v a l u a t b .  

The case at bar examines the statute in its entirety, and presents the 

thesis that a correct identification of the subiect of taxation is 



d i s p o s i t i v e  of the timeshare owners1 procedural rights the valuation 

problem. l 

The P l a i n t i f f s  i n  t h e  t r i a l  cour t  ( P e t i t i o n e r s  here)  were: (1) 

Spanish River Resort Corporation, t h e  developer of t h e  Spanish River 

t imeshare r e s o r t  and the owner of unsold interests  therein; (2) Spanish 

River Resort and Beach Club Association ("Associationn ) , t h e  managing 

e n t i t y  and s t a t u t o r y  represen ta t ive  of the  many timeshare owners; and 

(3) Spanish River Management Corporation, a management company under 

contract with the Association. These part ies  w i l l  be referred t o  collec- 

t ive ly  as "Spanish Rivern in t h i s  br ief .  

Pursuant t o  Section 194.181, Florida Statutes,  the Defendants below 

(IWipmdents here) =re Itebeaca Walker, Palm Beach County Property Appraiser 

("Appraiser");  Allen C. Clark, Palm Beach County Tax Collector ,  and 

Randy Miller, Executive Director of t h e  F lo r ida  Department of Revenue 

("Department1') . 
Accompanying t h i s  b r i e f  is an Appendix, which contains pertinent 

portions of the Record on Appeal. Pages of the Appendix and t h e  Record 

on Appeal w i l l  be designated [A ] and [R 1 ,  respectively. Exhibits 

w i l l  be referred t o  as [P. Ex. ] and [D. Ex. 1 ,  respect ive ly .  

Unless otherwise indicated:  t h e  f a c t s  r e l a t e  t o  t h e  January 1, 1983 

assessment date; statutory references a r e  t o  F lo r ida  S t a t u t e s  (1983) ; 

a l l  emphasis is Spanish River I s ;  and "Appraisern includes deputies and 

assis tants .  

h e  two other timeshare tax cases pending i n  t h i s  Court a re  Oyster Binte 
Resort Condominium Association, Inc. v. Nolte, a m a l  f i l e d ,  No. 69,794 
(Fla  . ) , Driftwood Manaqement Company, Inc  . , e t  a 1  . v. Nolte, et al. ,  
appeal f i led ,  No. 69,796 (Fla.) . 



Despite four days of t r i a l  testimony, the rnaterial facts are m t r o -  

verted . 
Timesharins and Smnish River 

The idea t h a t  r e a l  e s t a t e  can be "sharedn over time is not new. 

For example, t h e  conventional l e a s e  confers  t h e  r i g h t  t o  possession 

f o r  a l imi ted  period,  f a c i l i t a t i n g  the use of property for residential  

or commercial purposes. The sub jec t  matter  i n  t h e  case  a t  bar is a 

relat ively new real ty interest  which also features a divisian of pxsessian 

over time, but for a different purpose, that is, t o  f a c i l i t a t e  vacations. 

There are  different types of timeshare interests.  Some are  perpetual 

(hence the term ttfee") and c o n s i s t  of r i g h t s  i n  a s p e c i f i c  apartment 

unit; some fee interests  "f loatn within a project; some tirreshare interests 

a re  characterized a s  " leases ,"  s t i l l  o t h e r s  a s  l i censes .  The common 

thread between them is tha t  there is land and a building which the various 

owners "share ." 
A t  Spanish River t h e  owners share an eleven story building, pool, 

two tennis courts, and parking area. [P. Ex. 21. The building houses 

72 furnished residential  apartment units, ranging in s ize  from "studios" 

t o  two bedroom apartments, up t o  1100 square f e e t  i n  a rea .  There is 

also a restaurant, coffee room, fountain area, storage space, and offices 

("commercial units") . [R 50-541. 

The bui ld ing  was constructed i n  1969 f o r  use as a hotel, and the 

resort is l icensed a s  a h o t e l  by t h e  F lo r ida  Department of Business 

Regulation. I t  has a h o t e l  f r o n t  desk, switchboard and reservation 

d e p r h m t .  In January, 1980, a Declaration of Condominium ("Declaration") 

was recorded. The Declaration contains provisions authorizing tinesharing 



[R 55-57; A 32-57], although u n i t s  a r e  s t i l l  rented when available.  

[R 1681. 

Spanish River timeshare owners receive deeds conveying interests  

in a condominium u n i t .  These are :  (1) a recurr ing  r i g h t  t o  occupy 

a condominium u n i t  (and use t h e  common elements) during a specified 

period each year un t i l  the year 2020; and (2) a remainder over a s  tenant  

i n  common with t h e  o the r  owners of t imeshares i n  t h e  same unit .  The 

remainder is a "fee" interest .  [A 581. 

The i n t e r e s t s  conveyed a t  Spanish River are  "timeshare estates," 

defined in Section 718.103(19), Florida Statutes a s  follows: 

"Time-share e s t a t e n  means any interest  in  a unit  under which 
the  exclusive r ight  of use, possession, o r  occupancy of t h e  
u n i t  c i r cu la tes  among the various owners of time-share estates  
in  such u n i t  in  accordance with a f ixed  time schedule on a 
p e r i o d i c a l l y  recurr ing basis for a period of time established 
by such schedule. 

"Unit" here refers  t o  a condominium apartment unit.2 Section 718.103(16), 

Florida Statutes. Section 721.05(24) also defines "time-share estaten: 

"Time-share es ta ten  mans a right t o  occupy a time-share unit ,  
coupled with a freehold e s t a t e  o r  an e s t a t e  f o r  years  with 
a f u t u r e  i n t e r e s t  i n  a time-share property o r  a s p e c i f i e d  
portion thereof. 

The minimum dura t ion  of a t imeshare e s t a t e  (hereafter "timeshare") a t  

Spanish River is one week. [A 351. Multiple sa les  of consecutive weeks  

a re  conveyed by a single deed. [R 294-2951. 

In  addi t ion  t o  a real ty interest ,  timeshare owners have the benefit 

of an arrangamt which the developer created for  the continued rrraintenance 

and magement of the property as a resort. [R 58-60]. This arrangement 

2 ~ h e  D i s t r i c t  Court incorrectly employs the term "time-share unitn when 
referring t o  "timeshare estate ."  The timeshare u n i t  is t h e  apartment 
unit; the timeshare es ta te  is the fractional interest  created therein. 
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is es tab l i shed  i n  t h e  Declarat ion,  which by its terms: (1) creates  

amtract rights in the thshare m e r s  for  future mintenance and management 

se rv ices ;  and (2)  e s t a b l i s h e s  the owners' Association t o  perform those 

services and t o  c o l l e c t  annual "maintenance f e e s n  from t h e  owners t o  

pay expenses. [A 32-57; R 75-76]. 

Finally, Spanish River timeshare owners have the "&ge privilege." 

Spanish River is part  of an international network of t imeshare r e s o r t s ,  

which e x i s t s  t o  he lp  owners "exchange" t h e i r  occupancy with owners a t  

hundreds of subscribing f a c i l i t i e s  worldwide. Resort Condominiums 

I n t e r n a t i o n a l  ("RCI I t )  arranges these exchanges, and is the largest such 

firm. RCI services are  avai lable only t o  t imeshare owners a t  r e s o r t s  

which a f f i l i a t e  with RCI .  The exchange feature is the "min packagen 

sold with the property, is heavily emphasized i n  promotional e f f o r t s ,  

is a c t i v e l y  used by purchasers,  and was described i n  testimony as a 

"major motivation" for  buying. [R 59, 68-74, 78, 643; P. Ex. 391. 

The management s e r v i c e s  and exchange fea ture  described above are  

essent ia l  t o  t h e  v i a b i l i t y  of t imesharing a t  Spanish River. [R 60, 

78, 811 . An i s s u e  addressed i n  Argument is whether these components 

of timesharing are  subject t o  taxation a s  "real  estate." 

A condominium u n i t  becomes "corranitted t o  interval ownershipn upon 

the recording of t h e  f i r s t  deed t o  a t imeshare e s t a t e  the re in .  This 

does not  involve any chanqe i n  t h e  u n i t ' s  phys ica l  cha rac te r i s t i c s .  

[A 35; R 67-68]. A s  of January 1, 1983, 59 of t h e  72 Spanish River 

residential  uni ts  had been committed t o  interval ownership, and t m e s  

representing 1840 unit weeks had been sold. [R 67, 1851 . 



The timeshare business requires intensive mrketing because a developer 

must f i n d  up t o  51 buyers f o r  each condominium unit  .3 [R 83-85] . The 

costs of these ef for ts  and of financing must be recovered, and Spanish 

River's position below w a s  tha t  they do not contribute t o  the f a i r  market 

value of the taxable r e a l  e s t a t e .  Although t h e  t r i a l  c o u r t  excluded 

evidence of t h e i r  magnitude [A 74-81, 85-87], Spanish River proffered 

that its costs of s a l e  a s  of January I, 1983 were approximately 55%; 

that commissions of comparable amount were charged by hdep tb t  rrarketing 

firms; and that Spanish River I s  f inancing c o s t s  average approximately 

13% of the purchase price. [A 76-77, 78-81, 871. 

The Assessmts 

Pr io r  t o  1983, t h e  Appraiser did not appraise timeshare interests  

for  taxat ion .  Each Spanish River condominium u n i t  ( including those  

t h a t  had been t imeshared) ,  was separately valued and l i s ted  on the t ax  

roll. The aggregate 1982 valuation was less than $3 million. [P. Ex. 181 . 
Effec t ive  January I, 1983, Sect ions  53, 54, and 58, Chapter 82-226, 

Laws of Florida changed the tax treatment of fee timeshare rea l  property. 

The nature of t h i s  change, as a disputed matter, is addressed in Argurent. 

For present p p s e s ,  suff ice it t o  say that the new law makes the develop- 

mt as a whole the subject of enforcement of taxes, while also mtaining 

the following enigmatic sentence: 

The assessed value of each time-share development sha l l  be 
the  value of t h e  combined indiv idual  time-share per iods  o r  
t imeshare estates  contained therein. 

b e  week in each unit is reserved for annual maintenance [A 231. 



On t h e  b a s i s  o f  t h i s  l e g i s l a t i o n ,  t h e  Appraiser in tax year 1983 

valued each of t he  " u n i t  w e e k s n  which s h e  deemed t o  e x i s t  a t  Spanish 

River.  Her s i n g l e  "Not ice o f  Proposed Property taxesn ("TRIM notice") 

f o r  t h e  Spanish River r e a l  e s t a t e  r e f l e c t e d  an "assessed va lue"  o f  

$22,171,100. [A 591 . However, t h i s  m u n t  did not represent an - ra id  

of t he  land, bu i ld ings ,  and improvements comprising t h e  r e s o r t .  The 

$22,171,100 is a summation o f  3672 u n i t  week "valuesn (72 uni t s  x 51 

weeks/unit) .4 [A 59; R 9471 . The p rope r ty  described on the  t ax  r o l l  

is "ALL UNIT WEEKS I N  SPANISH RIVER RESO#r & BEACH CLUB." [A 731. 

Applying t h e  " w i l l i n g  buyer/wil l ing seller" d e f i n i t i o n  o f  f a i r  

market va lue  ( i n  which t h e  p a r t i e s  concurred) ,  t h e  "assessed value'v 

on the  TRIM not ice  and t ax  r o l l  was not an estimate of what a hypothetical 

will ing buyer would pay a w i l l i n g  seller f o r  t h e  Spanish River land  

and bu i ld ing  i n  an a r m f s  l e n g t h  t r ansac t ion .  Rather, there  were 3672 

hypothetical transactions,  each involving the  s a l e  of a "unit  week." 

The Appraiser  la ter  n o t i f i e d  Spanish River t h a t  t h e  TRIM not ice  

was in error, and that the nine amercial uni t s  and the  th i r teen  resident ia l  

u n i t s  i n  which no t imeshares  had been s o l d  should each be separately 

assessed. As a resu l t ,  a new value of $18,735,900 was assigned t o  t h e  

3009 u n i t  weeks i n  t h e  59 timeshared uni t s  (59 uni t s  x 51 weeks/unit) . 
The o ther  22 u n i t s  were s e p a r a t e l y  appra ised  and en te red  on t h e  t a x  

ro l l .  The revised t o t a l  valuation assigned t o  the  resort  was $19,U6,222. 

[A 60-62; R 177-178; 352, 9751. 

h e  Appraiser did not assign values t o  the  annual maintenance weeks. 



To d e r i v e  her "un i t  weekn values,  t h e   ra raiser^ f i r s t  attempted 

t o  use a c t u a l  s e l l i n g  p r i c e s .  This  e f f o r t  was eventual ly  abandoned 

because many s a l e s  involved multiple weeks, for  which buyers were given 

discounts. Since t h e  Appraiser was at tempting t o  apply t h e  wi l l ing  

buyer/willing s e l l e r  market value de f in i t ion  to each individual "unit 

wek," the discounts for the many multiple week sa les  created d i f f icul t ies .  

[R 332-334, 969-9701. 

Her solution was t o  use a developer price list, which did not reflect 

actual se l l ing  prices, but which stated an askinq p r i c e  f o r  each week. 

[A 63; R 3341. The Appraiser entered a f l a t  percentage (70% for some, 

75% for  the others) of t h e  list p r i c e  of each "week" a s  an "assessed 

valuen on a s e r i e s  of worksheets. [R 334, 4631. She then added the 

"valuesn together, and deducted her value es t imate  f o r  furnishings  i n  

t h e  un i t s .  [R 338, 3411. Another 15% was deducted because the total 

"was still a l i t t le  high" [R 9721; t h e  de r iva t ion  of t h i s  15% was not  

explained a t  t r i a l .  

Although she had never before  valued timeshares for taxation, the 

Appraiser's methodology was developed through in-house d iscuss ions .  

[R 320-3351. She c i ted  no appraisal l i t e ra tu re  as a source. 

The Appraiser also furnished Spanish River with a computer printout 

showing a decimal number for  each u n i t  week. [A 88; P. Ex. 141 . One 

can compute t h e  assessed value assigned t o  any unit  week by multiplying 

the decimal l i s t ed  by $18,735,900. The same proportions would apparently 

apply to  the calculation of taxes. [R 178-179; 2441. 

5 ~ h e  methodology and f ina l  value conclusions were developed by Mrs. Mary 
Ann Wilber of the Appraiser's s t a f f .  
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As a result of the Appraiser's actions, physically identical units 

were assigned dramatically different total assessed values according 

to whether a deed conveying a timeshare had been recorded. For example, 

bit 1006, in which no timeshares had been sold, was assessed for $25,000. 

[A 61-62]. Timeshare Unit 1007, next door and physically identical 

to Unit 1006, was assigned a total value of $236,634. [A 881. Indeed, 

the total value assigned to just eight "unit weksn in Unit 1007 exceeds 

the Appraiser Is value estimate for the unencumbered, unf ragmented fee 

in Unit 1006. 

The Appraiser did not attempt to determine the replacement cost 

of the Spanish River building, and did not perform a cost approach or 

an income approach because the same were deemed "not applicablen to 

the appraisal of a timeshare estate. [R 350-355, 963-9641. Indeed, 

she made no effort to amraise the physical realty; only timeshare estates 

and 22 non-timeshared condominium parcels Ere appraised. [R 351-3521 . 
She further testified that she was unaware of the financing arrangements 

that are typical in the timeshare industry; unaware of the financing 

costs in the industry and at Spanish River [R 357-3581: and unaware 

of the costs of marketing in the timeshare industry.6 [R 61-62]. She 

had never visited the resort. [R 3551. 

A witness who testified on behalf of Spanish River was Richard 

Hewitt, an appraiser with doctoral studies in land economics. From 

1977 through 1984, Dr. Hewitt was employed by the Federal Home Loan 

Ekmk EKmd as Chief District Appraiser for the southeastern United States. 

6~ defense objection to the cpestion ccplcerning marketing costs was sustained; 
the evidence was proffered [R 3591. 

-9- 



H i s  d u t i e s  caused him t o  become familiar with appraisal issues relating 

t o  timesharing, and portions of h i s  t e s t imny  a r e  instructive. 

Dr. H e w i t t  's f i r s t  contac t  with timesharing occurred in 1977 when 

he was asked t o  evaluate an industry request tha t  the  Board allow lenders 

t o  t r e a t  loans on "unit weeks" as rea l  e s t a t e  loans. Follcwing Dr. Hewitt's 

recommendation, t h e  request  was denied. [R 632-6381, H e  explained 

h i s  reasoning: 

That  was because it was no t  c l e a r l y  a t o t a l l y  r e a l  e s t a t e  
secured property. And that loan ca tegory  was exclusive--the 
r egu la t ions  r e l a t e d  t o  exclusively rea l  e s t a t e  being col lat-  
eralized. . . . The consideration was t h a t  i n  an ind iv idua l  
time-share u n i t  week there w a s  more than rea l  e s t a t e  and tha t  
it was, n&r one, very d i f f i c u l t  t o  e s t ima te  what t h e  r e a l  
estate por t ion  was and that there were other thinqs tha t  were 
beinq transferred in the time-share situation. 

[R 638-6391. Asked f o r  t h e  b a s i s  f o r  h i s  opinion t h a t  the  t h e s h a r e  

purchaser acquires more than rea l  estate, Dr. H e w i t t  explained: 

[W] hen you see what 's  a c t u a l l y  being transferred when you've 
been involved with investigating the  actual sales of time-share 
u n i t  weeks ,  what is being s o l d  is more than j u s t  t h e  r e a l  
property s ide of it in tha t  you're being offered as a potent ial  
purchaser the right t o  exchange your unit .  You're being offered 
vacations for a lifetine. You're being offered personal property. 
You're being o f fe red  q u i t e  a few o the r  s e r v i c e s  and rather 
ex tens ive  s e r v i c e s  i n  some time-share p r o p e r t i e s  t h a t  go 
extens ive ly  beyond what is typical t o  merely l iving in a unit  
o r  having the  r ight  t o  use a unit  for a period of time. 

[R 6421. Dr. H e w i t t  t e s t i f i e d  t h a t  during h i s  e n t i r e  t ime with the 

Federal Home Loan Bank Board, he was unaware of  any lender  at tempting 

t o  place uni t  week loans i n  a rea l  estate loan category. [R 6461. 

There was no evidence presented below t o  suggest that the vacation 

benefits a d  mmga-mt services tha t  a re  sold with timeshares a re  regarded 

as r e a l  estate i n  any o the r  context ,  f o r  any o t h e r  purpose. Indeed, 



there was no evidence that the appraisal of timeshare estates is ever 

even attempted for other than tax wumses. 

A few additional points made in the uncontroverted appraisal testinmy 

are emphasized: 

1) A threshold issue in every appraisal is the identification 

of the item to be appraised, that is, to which the fair market value 

definition is to be applied. The determination of the "unit of qpraisdln 

is part of the qpraisal assignment, not the appraisal process. [R 424-425, 

514, 727, 8441 . 
2) The division of ownership interests in a property ism irrpediment 

to appraisal of that property. Once the property subject to appraisal 

is identified, the appraiser applies the fair market value definition, 

estimting the willing buyer/willing seller sales price in a hypothetical 

arm's length transaction. A good example is the office building subject 

to leasehold interests. The Appraiser assesses the unencumbered fee 

title, even though the fee encumbered by leases. In this way, she 

values the co*ined interests in the land and building. [R 409, 412, 

686-687, 756-757, 952-9531. 

3) There is only one fair market value for a given item of realty. 

When appraisers speak of "wholesale," "retail ," "tiers," and "levels 
of value," they are referring to different units of amraisal. [R 385-386, 

603-604, 878-8791 . 
4) The anticipated "gross sellout" of a theshare project (a sumnation 

of expected sales prices) is not the fair market value of the land and 

buildings; it is a qross misrmresentation of value because the -tical 

purchaser of the development would deduct his anticipated expenses over 



the sel lout  period. [R 468-469, 471-472, 546, 669-6701. A gross sel lout  

w r a i s a l  does not conform ei ther  with federal guidelines or  the standards 

of practice of the leading appraisal. organizations. [R 669-7011 . Dr. Hewi t t  

t e s t i f i ed  tha t  in h i s  capaci ty  with t h e  Federal  Home Loan Bank Board 

he reviewed many loans on timeshare projects tha t  were in ser io~ls  troble, 

threatening the exis tence  of t h e  lending i n s t i t u t i o n ,  a s  a r e s u l t  of 

faul ty appraisal methodology. [R 661-31. The Amraiser has never cantended 

that her sumnation approach produces the f a i r  market value of the develop 

ment . 
The only evidence of t h e  f a i r  market value of the deve lopmt  was 

t h e  testimony of Spanish River ' s  va luat ion  witness (Mr. Callaway).  

Timesharing was deemed the highest and best use, and Mr. Cdllaway -raised 

the property f o r  t h a t  use .  One of t h r e e  va luat ion  methodologies he 

employed was t h e  "discounted s e l l o u t .  " This involves estimating the 

gross sales  revenues and expenses over the sel lout  period (in t h i s  case ,  

s ix  years),  and discounting the difference to  present value. [R 811-817, 

8891. The appraisal witnesses f o r  both s i d e s  aqreed t h a t  t h i s  is an 

appropr ia te  technique t o  determine t h e  f a i r  market value of the land 

and buildinqs of a timeshare project.7 [R 414, 470-472, 673-674, 10141. 

The t h r e e  value i n d i c a t o r s  were within n ine  percent  of each o t h e r .  

The r e s u l t i n g  value conclusion a s  of January 1, 1983 was $6,705,626. 

[R 809-810 I 818-821, 8241 . 
The cause was t r i e d  nonjury from April 29, 1985 through the mrning 

of May 3 before Circuit  Judge Hugh MacMillan ( R e t  . ) , who entered  F ina l  

7 ~ p a n i s h  River has not  advocated t h e  discounted sellout technique for 
use in appra is ing  timeshare e s t a t e s ,  a s  t h e  D i s t r i c t  Court seems t o  
assume (Slip Op. p. 8) . 



Judgment in favor of the taxing authorities on every substantive issue. 

[A 15-30]. The District Court affirmed, but certified two questions 

of great public importance. Spanish River Resort Cow. v. Walker, 497 

So. 2d 1299 (Fla. 4th DCA) [A 1-14] . 
The District Court incorrectly credits Spanish River with several 

positions, the most critical of which is reflected in the first certified 

question. Spanish River has never maintained that the legal unit of 

valuation in tax year 1983 is the condominium apartment unit, but has 

consistently urged that the item appraised must be the item subject 

to the lien for taxes, i.e., the development as a whole. 

Also, Spanish River has never suggested that real estate subject 

to a timeshare use should be valued as if it were not subject to timesharing, 

as stated in the first sentence of the District Court opinion. Spanish 

River's position has always been that the use must be reflected, but 

that reflecting the use of an item of property is not achieved by changing 

the appraisal assignment to a different item of property. The fair 

market value definition can be applied to a building subject to vacation 

timeshare interests, just as it can be applied to an off ice building 

subject to commercial "timeshare" interests called leases. Spanish 

River's position is that the building mst be the subject of appraisal 

for tax purposes, because it is the property subject to the tax. 



A r t i c l e  VII, Section 4, Florida Constitution requires tha t  property 

subject t o  taxation be appraised a t  its j u s t  ( f a i r  market) value. The 

proper ty  s u b j e c t  t o  t axa t ion  under Sect ion 192.037, Florida Statutes 

is the timeshare development a s  a whole. However, t h e  Appraiser has 

not  appraised t h e  development, but has instead valued "unit  weeks" and 

added her "valuesn together. A s  a resul t ,  the assessed valuation assigned 

t o  t h e  property sub jec t  t o  t axa t ion  is near ly  t r i p l e  its f a i r  market 

value. 

The asse r t ed  s t a t u t o r y  b a s i s  f o r  t h e  Appra iser ' s  actions is the 

second sentence of Section 192.037(2), Florida Statutes: 

The assessed value of each time-share development sha l l  be 
the value of t h e  combined indiv idual  time-share periods o r  
time-share estates  contained therein. 

If t h i s  language is read as  authorizing a summation of values separately 

derived f o r  t imeshare i n t e r e s t s ,  t h e  s t a t u t e  is uncons t i tu t iona l  a s  

a violation of the just valuation requirement. The developent is subject 

t o  the tax, and only the development can c o n s t i t u t i o n a l l y  be appraised 

for the tax. 

A l i t e r a l  application of the quoted provision w i l l  avoid the consti- 

tut ional  diff icul ty.  Judicial precedent and appraisal testimony confirm 

t h a t  t h e r e  is a d i f fe rence  between der iv ing  a "summation of valuesn 

and deriving a s ing le  value of t h e  combined i n t e r e s t s  i n  a pa rce l  of 

r e a l  e s t a t e .  Appraisal of t h e  development i n  fee sinple absolute w i l l  

value the conbined interests .  

The e f f e c t  of t h e  Appraiser 's  scheme is t o  t r e a t  each timeshare 

in teres t  a s  though it were the subject of taxation for appraisal purposes 



only. Unlike every o the r  owner of property which is sub jec t  t o  tax 

appraisal in t h i s  s t a t e ,  the timeshare owner: 

1) has no l e g a l  a b i l i t y  t o  pay h i s  t axes  and secure the release 

of h is  interest  from the tax l ien.  I f  any one timeshare owner's taxes  

a r e  not  paid, the following consequences ensue for a l l  the other owners: 

a) loss  of the statutory discount for early payment of taxes; 

b) imposition of interest  on delinquent taxes and msts associated 

with the s a l e  of tax cert i f icates;  

c) clouding of titles; 

d )  s a l e  of t h e  e n t i r e  developmmt for taxes. By s t a tu te  t h i s  

would destroy a l l  the timeshare interests;  

2) is not  e n t i t l e d  t o  n o t i f i c a t i o n  of assessed value or taxes. 

Even the managing e n t i t y  of t h e  development, t h e  purported s t a t u t o r y  

"agentff of t h e  owners, is not  given t h i s  information, but must compute 

it for thousands of interests;  

3 )  is not  given adequate opportunity t o  lodge t imely p r o t e s t s  

of assessed value or proposed taxes, or t o  obtain the discount f o r  e a r l y  

payment of taxes; 

4) must pay someone ( t h e  managing e n t i t y  of the developmt)  t o  

compute t h e  taxable  value of h i s  i n t e r e s t ,  t o  compute t h e  taxes  due 

with respect t o  h i s  interest ,  and t o  notify him of both. 

These c h a r a c t e r i s t i c s  of t h e  challenged system of assessment a r e  

without precedent or analogy. Before timesharing, no one ever suggested 

t h a t  t h e  sub jec t  of t axa t ion  can be d i f f e r e n t  f o r  appraisal purposes 

than for a l l  other purposes. Spanish River submits t h a t  t h e  sub jec t  



of an ad valorem property t a x  must be t h e  property u l t i m t e l y  l i ab le  

for the tax. This is the property which mst be appraised. 

Even i f  t h e  Appraiser had authori ty t o  value timeshare interests ,  

she misconceived t h e i r  l e g a l  na tu re  and generated excessive value a s  

a resul t .  In particular: 

1) t h e  Appraiser assigned a separa te  value t o  each "unit week." 

However, the "unit week" is not an in teres t  in realty.  Timeshare es ta tes  

are  real ty in teres ts  of varying duration. Duration af fec ts  value; 

2)  t h e  purchase p r i c e  of a t imeshare e s t a t e  includes vacation 

benefits and contract r ights  t o  future services which are  not real  e s t a t e  

and may not be taxed a s  such; 

3) a l a r g e  por t ion  of t h e  timeshare purchase p r i c e  is the cost 

of se l l ing  it. Deciding that t h e r e  is a d i s t i n c t i o n  between c o s t s  of 

"sa le"  and "marketing" expenses, t h e  Appraiser refused t o  allow the 

deductions for costs  of s a l e  contemplated i n  Sect ion 193.011 (8) . Her 

pos i t ion  requ i res  one t o  accept that the costs of se l l ing  ("marketing") 

hundreds of in te res t s  i n  t h e  same pa rce l  of  r e a l  e s t a t e  increase  t h e  

f a i r  market value thereof. 

The timeshare es ta te  presents a novel and d i f f i cu l t  agpraisal problem. 

There is vir tual ly no author i ta t ive  l i t e r a t u r e  on t h e  s u b j e c t ,  and no 

evidence t h a t  such a p p r a i s a l s  have even been attempted for any purpose 

other than ad valorem taxation. The record establishes t h i s  Appra iser ' s  

own confusion on t h e  s u b j e c t  , but  her appraisals a re  upheld as though 

she had a l l  the answers. Since there is no s t a t u t o r y  guidance e i t h e r ,  

there is nothing t o  prevent another property =raiser f r m  having different 



answers and very different results. This system of assessment vests 

too much discretion in the local property appraisers. 

Neither of the decisions below subjects this matter to the necessary 

scrutiny. The scheme is oppressive, and must be stricken. The subject 

of taxation is the development as a whole, and this must also be the 

subject of tax appraisal. If the Legislature wants to tax timeshare 

estates, it must: (1) clearly say so; (2) make the timeshare estate 

the subject of the tax lien; (3) afford timeshare owners the same rights 

as other taxpayers to receive assessment notices and tax bills and to 

pay their own taxes; and (4) provide property appraisers and timeshare 

owners with meaningful guidance with respect to the method of determining 

the real estate value of a timeshare interest. 

The Court has jurisdiction. There are two certified questions 

of great public importance. The District Court decision also: (1) 

expressly and directly conflicts with two decisions of the District 

Court of Appeal, Fifth District; (2) upholds the validity of a state 

statute; and (3) expressly affects a class of constitutional officers. 



m m  I. 
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There are four  independent grounds for  t h i s  Court's jurisdiction. 

First, the District Gourt certified two questions of great  public importance, 

v e s t i n g  j u r i s d i c t i o n  pursuant  t o  Article V, Sec t ion  3 (b) (4) , Florida 

Constitution and Florida Rule of Appellate Procedure 9.030 (a) (2) (A) (v) . 
Second, t he  decision below expressly a f f ec t s  a class  of ccmstituticmal 

officers, m y  the property appraisers. This vests  jurisdiction pursuant 

t o  Article V, Sec t ion  3 ( b )  ( 3 ) ,  F l o r i d a  Cons t i t u t ion  and Florida Rule 

of &qeIlate Pr&e 9.030(a) (2) (A) (iii) . See, e.g. , Wstrom v. Whitman, 

488 So .2d 520 (Fla. 1986) . 
Third ,  t h e  decision below expressly declares val id  a state s t a tu t e ,  

Sect ion 192.037, Florida Statutes.  The Court has j u r i s d i c t i o n  pursuant  

t o  Article V, Sec t ion  3 (b)  (3)  and F l o r i d a  Rule of Appellate Procedure 

9.030 (a) (2) (A) (i) . 
Fourth, t he  District Court decision expressly and d i r ec t ly  conf l ic t s  

with two d e c i s i o n s  o f  t h e  District Court o f  Appeal, F i f t h  District.  

In Hausman v. WSI, Inc., 482 So.2d 428 (Fla. 5th DCA 1985), rev. denied, 

492 So.2d 1332, the Fifth District  held that the  cos ts  of s e l l i ng  timeshares 

do not contribute t o  the  f a i r  market value of t he  underlying real estate, 

and are properly deducted when using sales prices  as indicators of value. 

Sec t ion  193.011 (8)  , F l o r i d a  S t a t u t e s .  The District Court in the  case 

at  bar held squarely t o  the  contrary. The F i f t h  District has  a l s o  he ld  

Sec t ion  192.037 u n c o n s t i t u t i o n a l  i n  Hiqh Poin t  Condominium Resorts, 

Ltd. v. Day, 494 So.2d 508 (Fla. 5th DCA 1986) , appeal f i l ed ,  No. 69,519 



( F l a . )  . The District Court i n  t h e  case  a t  bar  upheld t h e  s t a t u t e .  

These d l i c t s  support jurisdiction. Article V, Section 3 (b ) (3 ) ,  Florida 

Constitution; Florida Rule of Appellate Procedure 9.030(a)(2)(A)(iv). 

The Hish Point  case  is now pending before t h i s  Court, and focuses 

on procedural f e a t u r e s  of t h e  s t a t u t e .  The case  a t  bar  presents  an 

opportunity for  the Court t o  receive a r g m t  with respect t o  the s t a tu te  

a s  a whole. 

There a r e  cases  pending i n  s e v e r a l  F lo r ida  count ies  raising the 

same or  similar issues as  the case a t  bar .  The timeshare indus t ry  and 

many thousands of timeshare owners need a resolution of these issues. 

The Court should exercise jurisdiction. 



POINT 11. 

Basic Principles 

The sys  t e m  of assessment in issue challenges his torical ly accepted 

principles of property law and tax law. 

One of t h e  f i r s t  p r i n c i p l e s  of property law is tha t  the greatest 

possible bundle of rights in a given parcel of rea l  es ta te  is the unencum- 

bered f e e  simple absolute  t i t l e .  Recognizing th i s ,  the courts of t h i s  

s t a t e  have uniformly held t h a t  an appra i sa l  of t h e  f e e  i n  land values 

a l l  t h e  i n t e r e s t s  the re in .  Wolfson v. Heins, 149 Fla .  499, 6 So.2d - 

858 (1942); McNayr v. Clauqhton, 198 So.2d 366 (Fla.  3d DCA 1967) .  

When one estimates what a hypothetical willing buyer would pay a willing 

se l l e r  for  the land in an arm's length t r ansac t ion ,  one determines t h e  

value of the t o t a l i t y  of interests.  

I t  follows t h a t  any system of assessment which produces a value 

which is less than the willing buyer/willing s e l l e r  amount f o r  t h e  f e e  

is not  capturing a l l  the rea l  e s t a t e  value. Centurv Villase v. Walker, 

449 &.ad 378 (Fla. 4th DCA 1984), rev. denied, 458 So.2d 271 (Fla. 1984); 

see a l s o  Bystrom v. Valencia Center, Inc., 432 So.2d 108 (Fla. 3d DCA 

1983), rev. denied, 444 So. 2d 418 (Fla.  1984) . I t  a l s o  follows t h a t  

any system of assessment which produces a value qreater than the value 

of the  f e e  is valuing more than r e a l  e s t a t e .  For any given pa rce l ,  

r e a l  e s t a t e  value is fixed, by definition, by the willing buyer/willing 

se l l e r  hypothesis.  The t o t a l  value f o r  r e a l  e s t a t e  t ax  purposes is 



the value of the whole, no more, no less. Department of Revenue v. 

Morqanwoods Greentree, Inc., 341 So .2d 756 (Fla. 1976) . 
The total value may change if land is physically subdivided so 

that new parcels are created. But then the principles apply to each 

subdivision parcel. Applying the fair mrket value definition to each 

parcel produces its real estate value. The same is true for a condominium, 

also a physical subdivision which creates new parcels. Sectim 718.106(1), 

Florida Statutes. There is only so much value in a condominium unit, 

and it is derived by applying the value definition to the unit. 

Hausman v. WSI, Inc., 482 So.2d 428 (Fla. 5th DCA 1985), rev. denied, 

492 So .2d 1332. 

Until recently, these principles were taken for granted. However, 

with the advent of vacation timesharing, taxing authorities have observed 

the sale of interests in land at prices which, when added together, 

far exceed the value of the land. The principal reason for this is 

the cost of selling timeshares . The developer must sell nultiple interests 
in the same building to hundreds or thousands of buyers, and the costs 

of selling are recovered like all other costs in the sales price of 

the product. These costs do not increase the real estate value of the 

building. Nor does the developer's profit, if any. The real estate 

value of the building is, and will always be, what it could be expected 

to sell for in a hypothetical arm's length transaction. 

Nevertheless, arguments and theories now abound to justify the 

capture of all the additional "valuen based on timeshare selling prices 

for taxation, and to obscure the basic conflict between that objective 

and the fundamentals of real property law and tax law. For example, 



t h e  t imesha re  i n t e r e s t  is c h a r a c t e r i z e d  by t h e  t ax ing  au tho r i t i e s  as 

a "-ate parcel of real estate." The imagery is of a physical  subdivision 

which creates a n o t h e r  d e f i n e d  p i e c e  o f  l and .  The timeshare interest 

is a temporal subdivision, however. I t  is an  i n t e r e s t  in t h e  r e a l t y .  

The c o s t s  of  s e l l i n g  such i n t e r e s t s  do no t  change t h e  value of the realty, 

and only r e a l t y  value may cons t i t u t i ona l l y  be t h e  ba s i s  f o r  a real estate 

ad valorem tax.  

The Hausman Case 

I n  t a x  y e a r  1982, t h e  Orange County Property Appraiser valued t h e  

"un i t  weeksn at  t he  Vistana timeshare d e v e l o p m t  i n  Orlando.  For  e ach  

condominium u n i t ,  he  i s s u e d  a s i n g l e  assessmt no t i c e  re f l ec t ing  t h e  

sumat ion  of values assigned t o  t h e  un i t  weeks. The taxpayers challenged 

t h e  assessments  upon t h e  grounds: (1) t h a t  t h e  law d id  n o t  authorize 

t h e  taxat ion o f  timeshare interests; and (2) t h e  resu l t ing  value assigned 

t o  e ach  u n i t  f a r  exceeded its real estate v a l u e  because  Hausman had 

f a i l e d  t o  deduct t h e  c o s t s  of sale and f i n a n c i n g  which were recovered 

through t h e  purchase p r ice .  Section 193.011(8), Flor ida  Statutes;  HausMn 

v. VTSI, Inc., supra. 

The t a x i n g  au tho r i t i e s  countered t h a t  t h e  interests so ld  a t  Vistana 

were " f e e n  i n t e r e s t s ,  conveyed by wa r r an ty  deed,  and were t h e r e f o r e  

" s e p a r a t e  p a r c e l s n  o f  real proper ty  f o r  t a x  purposes. They emphasized 

t h e  developer's promotional l i t e r a t u r e ,  which informed p u r c h a s e r s  t h a t  

t h e y  were a c q u i r i n g  ownership  o f  real estate. With respect  t o  c o s t s  

of  sale and financing, t h e  taxing au tho r i t i e s  urged t h a t  t h e  deduc t i ons  

f o r  t h e s e  items i n  S e c t i o n  193.011 (8 )  should be r e s t r i c t ed  t o  c los ing 

cos t s .  



The t r i a l  court  and the  F i f t h  District Court of Appeal disagreed. 

Relying upon the constitutional injunction "No tax shall  be levied except 

in pursuance of law," the District Court explained: 

The existing statutes did not authorize H a u m  t o  appraise 
the part ial  time share interests created in WSI1s condominium 
units. Due t o  t h i s  lack of authority, the t r i a l  court oorrectly 
concluded that Hausman's appraisal based on the  value of the  
unit weeks was unlawful. Since Hausman did not p r o d  l.awElly, 
his assessment is not protected by a presumption of correctness. 
Blake v. Xerox Corp., 447 So .2d 1348 (Fla. 1984) . 

The Hausman cour ts  a l so  agreed t h a t  the  assessments exceeded the 

just value of the  r ea l  property because Hausman refused t o  consider 

the  developer's cos t s  of sale. Although he had deducted 25% from sales 

p r ices ,  he did not explain the derivation of t h i s  w u n t . 8  The District 

Court concluded: 

Clear ly ,  Hausman did not consider the  s t a tu to ry  c r i t e r i a .  
The conclusory twenty-f ive percent reduct ion by Hausman used 
t o  approximate f a i r  market value is not a valid exercise of 
discretion. W suspect that i f  he had examined these extraneous 
cos t s ,  which add nothing t o  jus t  value, the appraised value 
wuld qproxhnte, if not equal, the value of the same condominium 
unit i f  owned by a single fee owner. 

The Hausman case stands for the propositions that  there is no inherent 

power t o  tax; that the  property appraisers of t h i s  s t a t e  can proceed 

only in  accordance with the statute law; that timeshare interests cannot 

be subjected to tax ~ p r a i s a l  in the absence of explicit  statutory authority; 

t h a t  the  value t o  be assigned for  purposes of real estate taxation is 

8~ 15% reduction was allowed in the case a t  bar [R 3421 and its derivation 
was also not explained. 
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real  e s t a t e  value; and tha t  the costs  of se l l ing  multiple real ty interests 

do not increase real  e s t a t e  value. 

The New Law 

In 1982, the statutory subject of taxation for a t-hre cxrn-ium 

development was t h e  condominium u n i t .  I n  o the r  words, t h e  u n i t  was 

t h e  l e g a l  sub jec t  of appra i sa l  and t h e  legal  subject of the tax l ien.  

Such was t h e  holding i n  ~ausman .9 However, effective January 1, 1983 

the law was &in@. Sections 53, 54, 58, Chapter 82-226, Laws of Florida. 

Most of the pertinent provisions are  codified i n  Section 192.037, Florida 

Statutes. 

The taxing a u t h o r i t i e s  and t h e  lower cour ts  a re  of the view tha t  

t h i s  legislat ion evinces a legis la t ive  intent t o  authorize the assessment 

of a t imeshare development by adding together  t h e  separately derived 

values for timeshare in teres ts .  The r e s u l t  is a t o t a l  value added t o  

t h e  t a x  r o l l  of t r i p l e  t h e  f a i r  market value of the developnent in fee  

sinple absolute. Rxwer, the new law m o t  constitutionally be interpreted 

i n  t h i s  manner because: 

1) t h e  sub jec t  of t axa t ion ,  t h e  property u l t ima te ly  l i ab le  for 

the tax, is the development. Therefore, the subject of the tax appraisal 

must also be the development. Article VII, Section 4, Florida CcPlstitutim 

requires tha t  property sub jec t  t o  ad valorem taxa t ion  be assessed a t  

its just valuation; 

gunlike t h e  Orange County Property Appraiser, the Appraiser in  the case 
a t  bar complied with the law in 1982, valuing each timeshared condominium 
unit (and the timeshare interests)  a t  Spanish River. 



2) t h e  t o t a l  r e a l  e s t a t e  value of t h e  development is t h e  f a i r  

m k e t  value of the developmt appraised in fee simple absolute. Appraisal 

of t h e  development includes t h e  value of a l l  the interests ,  and cannot 

be exceeded for purposes of real  e s t a t e  taxation. 

Fur ther ,  a c a r e f u l  a n a l y s i s  of t h e  new l e g i s l a t i o n  demnstrates 

that its l i t e r a l  meaning does not au thor ize  an assessment equal t o  a 

summation of hundreds of values,  but d i rec ts  a sinsle appraisal of the 

coh ined  i n t e r e s t s .  The d i f fe rence  i n  wording seems s u b t l e ,  but  it 

is clear  from judicial precedent and appraisal tes t imny that an =raid.  

of the combined i n t e r e s t s  is an appra i sa l  of t h e  development i n  f e e  

simple absolute .  Applying t h e  s t a tu te  l i t e r a l l y  thus: (1) vindicates 

timeshare owners' c o n s t i t u t i o n a l  r i g h t  t h a t  "No t a x  s h a l l  be levied  

except in pursuance of law," Art icle  VII, Section 1 (a) , Florida Constitution; 

(2) conforms the subject of taxation with t h e  sub jec t  of t a x  appra i sa l  

s o  a s  t o  comply with t h e  j u s t  va luat ion  requirement; (3)  ensures that 

only rea l  e s t a t e  is assessed for  purposes of r e a l  e s t a t e  taxat ion;  and 

(4)  preserves the constitutionality of the  s tatute .  

A. The Subject of Taxation 

The fundamental de fec t  i n  t h e  challenged system of assessment is 

its inconsistency with respect t o  the sub jec t  of t axa t ion .  On t h e  one 

hand, t h e  property u l t ima te ly  l i a b l e  f o r  t h e  t a x  is t h e  developrent 

a s  a whole. On t h e  o the r  hand, t h e  Appraiser t r e a t s  each timeshare 

i n t e r e s t  a s  a separa te  taxable  item. Among the taxing authorities now 



before this Court, there is a difference of view as to the subject of 

taxat ion under Sect ion 192.037. lo 

The subject of taxation is purely a legal question. Selection 

of the objects of taxation is purely a legislative function. It is 

not within the power of taxing officers to decide who and what should 

be taxed. Overstreet v. Tyqan , Inc . , 48 So. 2d 158 (Fla . 1950) ; Maas 
Brothers, Inc. v. Dickinson, 195 So. 2d 193 (Fla. 1967) . A valid assessrent 
is tk first prerequisite to a valid tax, and an assessment not authorized 

by statute is void. Lewis State Bank v. Bridqes, 115 Fla. 784, 156 

So. 144 (1934) ; C.D. Utility Corp. V. Maxwell, 189 So .2d 643 (Fla. 4th 

DCA 1966). 

Section 192.037 (9) provides in pertinent part: 

All provisions of law relating to enforcement and collection 
of delinquent taxes shall be administered with respect to 
the time-share development as a whole and the managing entity 
as an agent of the timeshare period titleholders. . . . 

Further, Section 192.037(7) provides: 

The tax collector shall accept only full payment of the taxes 
and special assessments due on the time-share develommt. 

The development is liable for the taxes. It is the developgnent that 

will be described on a tax certificate, and the development that will 

be sold at public auction if taxes are not paid. Such a sale will destroy 

all the timeshare interests. Section 197.271, Florida Statutes (1983), 

l h e  Appraiser (and the lower courts in the case at bar) view the subject 
of taxation as the timeshare estate, and characterize the statute as 
a requirement that these "separate parcelsn of taxable property be "listed 
-rn on the tax roll. The Property Appaisers Association of Florida, 
appearing as amicus in the Hish Point case, strenuously disagrees, arguing 
that the subject of tax assessment is the development and that Section 
192.037 prescribes the valuation thereof. 



197.552, F l o r i d a  S t a t u t e s  (1985).  The purchaser  a t  a t a x  s a l e  w i l l  

thus acquire the  d e v e l o p m t  in fee simple absolute. 

The f a c t  t h a t  t h e  economic burden of t he  tax  is on the  development 

means that it is necessary t o  look no f u r t h e r  t o  i d e n t i f y  t h e  s u b j e c t  

of  t a x a t i o n .  However, two other provisions a re  instructive.  The f i r s t  

sentence of Sect ion 192.037 (2) provides : 

Fee time-share real property s h a l l  be l i s t e d  on the  assessment 
r o l l s  a s  a s ingle  entry for  each time-share development. 

"Fee time-share real p rope r tyn  is def ined  i n  Sec t ion  192.001(14) as 

follows : 

(14) "Fee time-share real property" mans the land and buildings 
and other improvements t o  land that a r e  s u b j e c t  t o  time-share 
in t e re s t s  which are sold as a fee  in t e re s t  i n  real property. 

According t o  the introductory portion of Section 192.001, t h i s  def ini t ion 

"shall apply i n  t h e  imposi t ion o f  ad valorem taxes ."  The l i s t i n g  on 

t h e  assessment r o l l s  is t h u s  t h e  "fee time-share real property," i.e., 

the  land and building subject &Q the  time-share i n t e r e s t s .  The s t a t u t e  

does not d i r e c t  t h e  " l i s t i n g  on t h e  t a x  r o l l s  o f  a l l  t h e  time-share 

estates togetkr," as s ta ted  in  the  Final Judgment. [A 271. The Appraiser 

l i s t e d  "unit weeks." [A 731. 

Thus, t h e  proper ty  l i s t e d  on t h e  t a x  r o l l  is t h e  same proper ty  

that is l i a b l e  for  the  tax. This is consistent with t h e  gene ra l  system 

of ad valorem t a x a t i o n  i n  F lo r ida .  See a l s o  t h e  second sentence of 

Sect ion 192.037 (2) , which provides for  a determination of " t h e  assessed  

value of each time-share develor~ment.~ 

That t h e  s u b j e c t  o f  taxation is the  developrent is consistent with 

the  general ru le  i n  F l o r i d a  t h a t  t h e  s u b j e c t  of  r e a l  e s t a t e  t a x a t i o n  

is land, and not t he  separate interests therein.  



Pursuant t o  Sections 192 - 0 0 1  (12) , 192. 032, and 196.001, Florida 

Statutes, the Appraiser is directed t o  assess  " r ea l  property, " defined 

as follows for ad valorem tax purposes: 

"Real property" means land, buildings, fixtures and a l l  other 
irrprovenmts to land. The terms "land," "real estate," "realty," 
and "real propertyn may be used interchangeably. 

Section 192.001(12), Florida Statutes. 

Together, these  provisions d i rec t  that land and buildinss are the 

gmera.1 subject of real estate ad valorem taxation. They do not authorize 

separate taxation of r ea l ty  interests ,  and in the absence of a special 

s tatute which overrides these general provisions, t he  Appraiser cannot 

lawfully render such assessments. This is why she does not value the 

interests of tenants in cormn , l i f e  e s t a t e s ,  reversions, remainders, 

or leases. 

Florida cour ts  have uniformly reached the  same conclusion. In  

Wlfson v. Heins, 149 Fla. 499, 6 So.2d 858 (1942)r t h i s  Court held 

t h a t  the  easement was destroyed by the tax sale because "in th is  state,  

the levy and assessnent is on the realty i t s e l f ,  resardless of the existence 

of e s t a t e s  i n  it ." 6 So.2d a t  860-861. In McNayr v. Claushton, 198 

So.2d 366 (Fla. 3d DCA 1967), the Third District Court of Appeal rejected 

a l e s see ' s  contention that only his  leasehold interest w a s  being taxed, 

observing that "the law requires an assessment of the  value not of one 

interest in the land, but of the land." 198 So.2d a t  368. 

This Court spoke again i n  Department of Revenue v. Morsanwoods 

Greentree, Inc., 341 So.2d 756 (Fla. 1976) : 

[Dl e s p i t e  the  mortgage, lease ,  o r  sublease of the property, 
the landowner w i l l  still be taxed a s  though he possessed the  
proper ty  in  fee  simple. The qeneral property tax iqnores 
frasmentinq of ownership and seeks payment from only one "owner." 



341 So.2d a t  758. In other words, the  assessment is of the  real  es ta te ,  

not the  ownership interests .  

This is t h e  answer t o  t h e  D i s t r i c t  Cour t ' s  reliance upon Section 

721.03 (5) , Florida Statutes, wkich provides that "the treatment of time-share 

e s t a t e s  f o r  ad valorem t a x  purposes and s p e c i a l  assessments s h a l l  be 

as prescribed i n  Chapters 192 through 200." From t h i s  the  court inferred 

an "unmistakable expression" of leg is la t ive  intent  " to  bring individual 

t i n e s h a r e  uni ts  or  'weeks' within t h e  ambit of ad valorem t a x a t i o n  .'I 

I f  by t h i s  t h e  c o u r t  means t h a t  t h e  t imeshare e s t a t e  has been made a 

subject of ad valorem taxation, the  short  answr  is t h a t  t h i s  inference  

is d i r e c t l y  re fu ted  by t h e  f a c t  t ha t  the developent is l i a b l e  for  the  

tax. 

The Leg i s l a tu re  has  t h e  power t o  depart from the  general ru le  and 

d i rec t  taxation of individual rea l ty  in te res ts .  See Park-N-S~~P, Inc. v. 

Sparkman, 99 So.2d 571 (Fla .  1957) (Leg i s l a tu re  had power t o  d i r ec t  

assessment of  l e a s e s  i n  p u b l i c l y  owned land,  bu t  had no t  done s o ) .  

Homer v. Dadeland Shoppinq Center,  Inc. ,  299 So.2d 834 (Fla .  1969); 

Hausman v. VTSI, Inc., supra. 

There a r e  on ly  t h r e e  limited exceptions t o  the  s tatutory direct ive 

t o  appraise land and buildings for  ad valorem t a x  purposes. They are:  

(1) subsurf  ace mineral r i g h t s ,  Sec t ion  193.481, Florida Statutes;  (2) 

cer tain pr ivate  leaseholds in  publicly owned land, Section 196.199(2) (b) ,  

Florida Statutes; and (3) non-timeshared condclminiurrs, S e c t h  718.120 (1) .I1 

In each case there  is c l e a r  l e q i s l a t i o n  c r e a t i n q  t h e  except ion.  

l lpursuant  t o  Section 718.120 (3) Florida Statutes,  condominiums subject 
t o  fee  timesharing a r e  assessed  pursuant  t o  Sec t ion  192.037, F lo r ida  
Statutes.  



Section 193.481(1), Florida Statutes, (". . . such subsurface rights shall 
be taken and treated as an interest in real property subiect to taxation 

separate and apart from the fee") ; Section 196.199 (2) (b) (leaseholds in 

mlic land "shall be taxed as real propertyn under prescribed conditions); 

Sect ion 718.120 (1) ("each condominium parcel shall be seprately assessedn) . 
There is no such affirmative legislative declaration in the present 

case. If there were, the same would be in direct conflict with the 

provisions which make the develolpnent liable for the taxes. Tax liability 

is the final, dispositive test for identifying the property subject 

to an ad valorem tax. 

It must be noted that the taxing authorities have differing views 

as to the meaning of the "development." The Appraiser in the case at 

bar defines the term as the "unit weeks," and excluding any portions 

of a building which are not timeshared (such as offices, storage areas, 

etc.). This is why she replaced her original single assessed value 

with 23, one for the "unit weeks," 22 for the non-timeshared units. 

In 1985, the Department of Revenue promulgated a rule which defines 

ndevelopmentn as a timeshare [condominium] unit. Rule 12D-6.06 (2) (d) , 
Fla. Admin. Code. Neither the Appraiser's contention nor the DepartmEnt's 

is consistent w i t h  the statutes, which clearly employ the term "development" 

interchangeably with "fee timeshare real property." This is the land, 

building, and improvements subiect to timeshare interests. Section 

192.001 (14) , Florida Statutes. 

B. The Subject of Tax Wraisal as Rewired bv the Constitution 

Article VII , Sect ion 4, Florida Constitution, requires a '' just 
valuation of all property for ad valorem taxation." Just valuation 



is legally synonymous with fair market value. Walter v. Schuler, 176 

So.2d 81 (Fla. 1965) ; Southern Bell Tel. & Tel . Co. v. Countv of Dade, 
275 So .2d 4 (Fla. 1973) . This is the amount the property subject to 
taxation would be expected to sell for in a hypothetical, arm's length 

transact ion. Id. 

The entire structure of the ad valorem tax system is built upon 

the proposition that the subject of the tax appraisal is the same as 

the subject of the tax. The just valuation requirement surely must 

be founded on this premise. Otherwise, the requirement would be meaning- 

less. Except for property classified by express constitutional autlmrity, 

taxable property is assessed at its fair market value in Florida. 

See Section 192.001 (2) , Florida Statutes ("assessed valuen means just - 

or fair market value). 

No one would seriously contend that parcel A should be liable for 

taxes levied based upon tfie value of parcel B. This is simply an abandonment 

of the just valuation standard for purposes of taxing parcel A, and 

could not pass constitutional muster. &, Franks v. Davis, 145 So. 2d 
228 (Fla. 1962); Interlachen Lakes Estates, Inc. v. Snyder, 304 So.2d 

433 (Fla. 1973) ; ITT Community Development Corp. v. Seay, 347 So .2d 

1024 (Fla. 1977). 

The case at bar is an extreme example of taxing one item of property 

based upon the value of something else. The property ultimately subject 

to the tax is the timeshare development, worth $6.7 million, but the 

masure of the tax is based upon the separately derived values of hundreds 

of "unit weeks," totalling $19 million. The result is no different 



than it would be had the Appraiser simply chosen an assessment standard 

of three times market value for the timeshare development. 

The most obvious consequence of t h i s  scheme is t h a t  t h e  owners 

of the development are  called upon t o  pay t r i p l e  the m u n t  in ad valorem 

t a x e s  than t h e  owners of another bui ld ing  a l s o  worth $6.7 mi l l ion .  

In other words, because t h e  use of t h e  bui ld ing  is f o r  t imesharing, 

its tax l i a b i l i t y  is t r i p l e  the amount its value can justify. 

I f  f o r  any reason t h e  t axes  a r e  not  paid,  t h e  development w i l l  

ultimately be sold a t  publ ic  auct ion.  The proceeds of s a l e  go f i r s t  

t o  s a t i s f y i n g  the tax l i a b i l i t y  (plus in teres t  and cos ts ) ,  then t o  other 

lienors, then t o  the owners. Section 197.582(2), Florida Statutes (1985). 

Section 197.552 provides in pertinent part: 

Except a s  s p e c i f i c a l l y  provided i n  t h i s  chapter ,  no r ight ,  
in teres t ,  r e s t r i c t i o n ,  o r  o the r  covenant s h a l l  survive  t h e  
issuance of a tax deed. . . . 
Assume t h a t  a t  t h e  t i m e  of a t a x  s a l e  of a timeshare development 

there a re  no l iens  other than for taxes.12 T k r e  w i l l  be three cxmsqmnces 

of significance here: (1) the proceeds of s a l e  disbursed t o  the timeshare 

owners w i l l  no t  approach t h e  "valuen used t o  determine tax l i ab i l i ty ;  

(2) the amount of taxes and i n t e r e s t  deducted from t h e  proceeds p r i o r  

t o  disbursement t o  the owners w i l l  be far  greater than it would have been 

i f  the property had been assessed a t  its f a i r  m r k e t  value; and ( 3 )  t h e  

owners w i l l  be l e f t  without the i r  interests.  The taxing power w i l l  have 

li terally destroyed the item which the Appraiser deem subject t o  taxation. 

1 2 ~ o r  sinlplicity, Spanish River has assumed a constant real  e s t a t e  market 
between the assessment date and the date of the tax sale.  
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The j u s t  va luat ion  requirement protects against such consequences. 

It is not an errp?ty promise. The property subject t o  the tax and sub jec t  

t o  sa le  for  the tax is the property which must be valued for the tax. 

C. The Subject of Tax Appraisal a s  Required by Statute  

The lower courts concluded that the Legislature intended t o  inplcms~t 

t h i s  scheme of taxat ion .  The p r i n c i p a l  b a s i s  f o r  t h i s  conclusion is 

the second sentence of Sect ion 192.037 (2) , Florida Statutes b i c h  provides: 

The assessed value of each time-share development sha l l  be 
the value of t h e  combined indiv idual  time-share per iods  o r  
time-share estates  contained therein. 

A superf icial  reading of t h i s  language suggests a sumration of separately 

derived values for  timeshare interests .  Indeed, an e a r l y  d r a f t  of t h e  

legislat ion clearly required a sumration of values. [A 64-72]. However, 

the language w a s  changed during the legis la t ive  process, and i ts l i t e r a l  

meaning a s  enacted is p r e c i s e l y  the opposite of the meaning attributed 

t o  it by the taxing authori t ies  and lower courts. 

J u d i c i a l  dec is ions  c i t e d  e a r l i e r  i n  t h i s  b r i e f  make c l e a r  t h a t  

an assessrent of land values a l l  the interests therein. McNavr v. Clauqhton, 

198 So .2d 366 (Fla. 3d DCA 1967) . Such an assessment includes t k  totality 

of the i n t e r e s t s .  Bystrom v. Valencia Center,  Inc.,  supra; Century 

Villaqe v. Walker, supra. 

A t  t r i a l ,  t h e  testimony of four appraisers, including the Property 

Appraiser, w a s  t h a t  an a p p r a i s a l  of land and bui ld ings  i n  f e e  simple 

absolute values the conbined interests  in  the realty. Before timesharing, 

such an a p p r a i s a l  was always thought t o  be t h e  way one measured t h e  

t o t a l  amount of rea l  e s t a t e  value which a given parcel possesses. 



The l i t e r a l  language of Section 192.037 (2) closely tracks the judicial 

commentary and appraisal testirony on t h i s  issue. Fur ther ,  t h e  opening 

phrase r e f e r s  t o  t h e  "assessed value of each t imeshare development." 

"Assessed valuen is defined in  Section 192.001(2) a s  f a i r  market value. 

The law thus  contemplates a determination of the f a i r  market value of 

the developent, i.e., what a willing buyer would pay a wi l l ing  s e l l e r  

for the land and building in  a single, arm's length transaction. 

The words "the valuen are  in  the singular; the Appraiser is directed 

t o  derive a sinqle value, not s e v e r a l  thousand, and " the  valuen which 

the s t a tu te  prescribes is the value of the "conbined estates." A sumMtion 

of independently derived values is not  an appra i sa l  and t h e r e f o r e  not  

an "assessed valuen a s  defined i n  Sect ion 192.001(2). To infer tha t  

a sumration -roach is envisioned is therefore t o  depart from the s tatutory 

d e f i n i t i o n  of a term which is b a s i c  t o  t h e  proper ty  tax system. The 

statute as written affirmatively requires tha t  the subject of the appraisal 

be t h e  development, which co inc iden ta l ly  is t h e  property subject  t o  

the tax. The juxtaposition of words which leads t o  t h i s  resul t  is subtle, 

but has an enormous effect  on value. 

Spanish River acknowledges t h e  importance of legis la t ive  intent,  

as a general matter, in  the i n t e r p r e t a t i o n  of s t a t u t e s .  However, t h e  

lower c o u r t s  e r red  i n  refusing t o  apply Section 192.037(2) l i t e r a l l y ,  

for three reasons. First, the evidence of a legislat ive intent t o  authorize 

t h i s  system of assessment is i n s u f f i c i e n t .  Rather,  i n  almost every 

respect, the l i t e r a l  language of the s ta tu tes  tracks the general property 

t ax .  The proper ty  s u b j e c t  t o  t axa t ion  is the subject of the tax r o l l  

l i s t ing ,  the subject of the t a x  appra i sa l ,  and t h e  sub jec t  of  t h e  t a x  



lien. The assessed value of the property is reported on a single assesstmt 

notice, and a single tax bill is sent to the taxpayer. 

The District Court found significance in the use of the word "fee" 

throughout the 1982 enactment. However, this only establishes that 

a new scheme was created for fee timeshare real property. Clearly, 

fee projects are different because there is no one "owner" to whom notices 

can be sent. This is the reason for designating the managing entity 

as agent of the owners. But it in no way suggests that the subject 

of appraisal is anything other than the subject of taxation. 

Second, timeshare owners are entitled to a strict interpretation 

of the tax laws. Article VII , Section 1 (a) , Florida Constitution provides 
"No tax shall be levied except in pursuance of law." This Court has 

repeatedly held that taxing statutes mst be strictly construed in favor 

of the taxpayer. Harbour Ventures, Inc. v. Hutches, 366 So.2d 1173 

(Fla. 1979). As the Court explained in Overstreet v. TY-Tan, Inc., 

48 So. 2d 158 (Fla. 1950) : 

A cardinal rule for construing taxing statutes requires that 
they impose the tax in clear and specific terms, otherwise 
they will be held not to impose it. Taxing statutes should 
be liberally construed in favor of the taxpayer. It is not 
within the power of taxing offices or this court to say who 
shall be taxed or to impose a tax on any person or class unless 
the Legislature in clear and specific terms authorizes the 
tax. 

48 So. 2d at 160. See also State ex re1 . Seaboard Air Line R. R. Co. v. Gw, 

160 Fla. 445, 35 So.2d 403 (1948) . 
Article VII, Section l(a) of the Constitution and the jurisprudence 

of this state require that when the Legislature intends to exercise 

the power of taxation, it must express that intent in clear and unmistakable 

terms. The rule of strict construction is in large measure unconcerned 



with l e g i s l a t i v e  i n t e n t .  I t  represents  a recognit ion tha t  the power 

t o  tax is exclus ive ly  l e g i s l a t i v e ,  and a j u d i c i a l  r e f u s a l  t o  engage 

in legislat ing by drawing inferences of intent.  It ref lec ts  a presunption 

that " the  Legis la ture ,  which was unres t ra ined i n  its a u t h o r i t y  over 

t h e  sub jec t  has s o  shaped its law, a s  without ambiguity or doubt, t o  

bring within it everything t h a t  was meant should be embraced ." S t a t e  

v. Beardsley, 84 Fla. 109, 94 So. 660, 664 (Fla. 1922). 

The issue in Beardsley was whether the assessor had statutory authority 

t o  back assess personal property. Although there *re several provisions 

which supported an inference of legislat ive intent,  t h i s  Court declined 

t o  draw the inference: 

To hold otherwise would requ i re  us t o  introduce into the ac t  
words or  provisions omitted from it by t h e  Legis la ture ,  and 
thus  by remedying what may be viewed by some as a defect in  
the s ta tu te ,  we should be making laws, not  i n t e r p r e t i n g  them. 
I t  is c l e a r  t h a t  t h e  Leqis la ture ,  which is t o  determine a l l  
questions of policy or discretion ordering and apportioning 
taxes  and which must make a l l  t h e  r u l e s  and regulat ions by 
which t h e  t axes  must be c o l l e c t e d ,  must be l e f t  t o  supp ly  
the authority. . . . 

94 So. a t  664. 

I n  t h e  case  a t  bar ,  t h e  Leg i s l a tu re  could eas i ly  have adhered t o  

the language of an ea r l i e r  d ra f t  which specif ical ly required a summation 

of values.  The reasons f o r  t h e  change a r e  not apparent. Perhaps the 

original language did not express the majority in tent ,  o r  perhaps t h e r e  

was concern over t h e  obvious c o n s t i t u t i o n a l  problems with a "sum of 

the parts" assessment. Perhaps t h e r e  was even a conscious e f f o r t  t o  

avoid any c l e a r  expression of intent,  so that the matter muld be l e f t  

t o  the courts t o  decide. 



Whatever the reason , the result is litigation throughout the state, 
in which even the taxing authorities cannot agree on the subject of 

taxation. They do seem to agree on the subject of appraisal, but they 

have absolutely no experience or statutory guidelines with respect to 

the proper methodology. The Court is encouraged to read the Appraiser's 

description of her procedures and to examine the reams of worksheets 

she generated. [R 318-360; P. Ex. 6, 7, 8, 10, 12, 131. The process 

would be amusing if its results were not so oppressive and capricious. 

There must be more than an inference of intent. There must be 

a clear expression of intent, and there must be some guideline prescribed 

to facilitate implementing that intent. There is no precedent for an 

extension of the taxing power based upon a statute which by its terms 

requires the opposite result. The constitutional injunction "No tax 

shall be levied except in pursuance of lawn stands as an impenetrable 

obstacle to such taxation. 

The mst compelling reason why the statute should not be interpreted 

as authorizing a s m t h  of timeshare interest values for use in assessing 

a timeshare development is that to do so would render the statute 

unconstitutional. Having chosen the timeshare development as the subject 

of taxation, the Legislature must accept that it is assessed at its 

fair market value like other buildings. Otherwise, the just valuation 

clause becomes a meaningless abstraction. 

D. Spanish River's Appraisal of the Develomt 

It is necessary to emphasize a distinction between two issues which 

is obscured in the decisions below. The first issue is whether the 

Appraiser had statutory and constitutional authority to appraise timeshare 



interests. If not, the assessments must be set aside, and Spanish River 

is at a minimum entitled to a reassessment. Department of Revenue v. 

Morqanms Greentree, Inc., supra. 

The second issue is whether Spanish River Is alrpraisal of the developo~nt 

should be accepted in lieu of a reassessment. Because the lower courts 

disagreed with Spanish River on the first issue, it was unnecessary 

to reach the second. Nevertheless, both courts criticized the mthodology 

employed by Spanish River's appraiser, and the District Court appears 

to have the erroneous impression that this methodology was advocated 

for the appraisal of timeshare estates. 

Whatever the ultimate disposition of this cause, the treatment 

of the discounted sellout appraisal technique by the taxing authorities 

and the lower courts does a disservice to the jurisprudence. Judicial 

decisions are now being cited for the proposition that the technique 

(which is in substance an income approach to value) is invalid as a 

matter of law, so that its suitability is no longer considered in the 

context of a particular appraisal assignment. 

Of the three decisions cited by the District Court, only t m  mention 

the discounted sellout technique. St. Joe Paper Co. v. Adkinson, 400 

So .2d 983 (Fla. lst DCA 1981) ; Muckenfuss v. Miller, 421 So.23 170 (Fla. 5th 

DCA 1982) , rev. denied, 430 So .2d 451 (Fla. 1983) . Both involve improper 
applications of the technique. Compare, Bovnton v . Canal Authority, 
265 So.2d 722 (Fla. lst DCA 1972), where the court approved the technique 

and discussed the situations when the same is and is not appropriate. 

Like method, the discounted sellout tecl-nique rray be too speculative 

in some instances, and not in others. If the appraisal profession finds 



t h e  technique s u i t a b l e  i n  a given app l i ca t ion ,  it is not appropriate 

for a cour t ,  which possesses no a p p r a i s a l  exper t i se ,  t o  decide t h a t  

the technique is invalid a s  a matter of law. 

Therefore,  it is not subject t o  judicial crit icism. An appropriate 

disposition of t h i s  issue is t o  direct  tha t  it be reconsidered on remand. 

I n  t h e  case  a t  bar ,  t h e  appra isa l  witnesses for both s ides agreed tha t  

it is the preferred technique for valuing the land, buildings, and improve- 

ments of a timeshare developent. 

E. Hiqh Point 

The D i s t r i c t  Court of Appeal, Fif th Dis t r ic t ,  has held tha t  Section 

192.037 is mmti tu t icxla l  because it denies timeshare owners the procedural 

r i g h t s  afforded a l l  o the r  taxpayers.  Hiqh Point Condominium Resorts, 

Ltd. v. Day, 494 So .2d 508 (Fla. 5th DCA 1986) , a ~ m a l  f i led ,  No. 69,519 

(Fla.)  . Among t h e  many pending cases arising under t h i s  s ta tu te ,  Hish 

Point is unusual in tha t  no issue is raised with respect  t o  t h e  sub iec t  

of t axa t ion .  The p a r t i e s  and t h e  D i s t r i c t  Court i n  tha t  case appear 

t o  have assumed tha t  the subject  of t axa t ion  is t h e  timeshare e s t a t e .  

However, t h i s  is t h e  key i s s u e  which determines the procedural rights 

of timeshare owners, just as it determines the subject of tax appra i sa l .  

As explained previously, Spanish River's view is tha t  the subject 

of taxaticm is clearly the development because the developmnt is ultimately 

l i a b l e  f o r  t h e  taxes .  The consequence of t h i s  conclusion is tha t  the 

real  es ta te  is t rea ted  t h e  same a s  r e a l  e s t a t e  genera l ly  i n  Flor ida .  

Taxation is of the land, not the individual in teres ts  therein. 

Because a l l  t h e  i n t e r e s t s  i n  land a r e  included i n  an assessment 

of the unencumbered and unfragmented f e e  t i t l e ,  t h e  i n t e r e s t s  a r e  no t  



separa te ly  valued o r  l i s t e d  on t h e  t a x  r o l l .  The interest  is not the 

subject of taxation. Its owner is not  e n t i t l e d  t o  n o t i c e  of assessed 

value and taxes  because no assessed value is derived and no taxes are 

imposed with respect t o  the interest .  With the three limited exceptions 

prescribed by s t a tu te  and discussed previously, the division of ownership 

interests  in  land is simply of no concern t o  government f o r  purposes 

of ad valorem taxation. 

Because t h e  land is l i a b l e  f o r  t h e  taxes ,  the land is subject t o  

the tax l i e n  and u l t ima te  s a l e  i f  t h e  t axes  a r e  not  paid.  Unless a 

special statutory exception appears in Chapter 197, the tax sa le  destroys 

all the interests in the land. Sections 197.271, Florida Statutes (1983), 

197.552, Florida Statutes (1985) . 
A legis la t ive  declaration that an in teres t  in  real ty sha l l  be subject 

t o  separate taxation has the effect  of t r e a t i n g  t h e  i n t e r e s t  a s  though 

it were a separa te  p a r c e l  of r e a l  e s t a t e .  This  Court has upheld the 

Legislature's author i ty  t o  t a x  r e a l t y  i n t e r e s t s  a s  separa te  pa rce l s .  

Williams v. Jones, 326 So.2d 425 (Fla.  1975), appeal dismissed, 429 

U.S. 803, 97 S.Ct. 34, 50 L.Ed.2d 63 (1976) . However, t h e  Court has 

never held t h a t  t h i s  power can be exercised i n  a way tha t  denies the 

owner the same procedural r i g h t s  a s  o the r  taxpayers (or  t h a t  r e s u l t s  

i n  t o t a l  va luat ion  i n  excess of t h e  r e a l  e s t a t e  value).  There would 

certainly be no fairness in such a holding. 

The ana lys i s  i n  t h e  preceding portions of t h i s  brief leads t o  the 

ccmclusion that the timeshare interest  has not been legislat ively identified 

a s  a s u b j e c t  of t axa t ion  i n  Flor ida .  The s u b j e c t  of taxation is the 

timeshare development, and timeshare owners t h e r e f o r e  have no r i g h t  



t o  insist upon the i r  o m  assessment notices, tax bills,  and other procedural 

rights afforded the omers of t axab le  property.  I f  t h e  law is applied 

i n  accordance with its l i t e r a l  meaning, t imeshare omers a re  treated 

no different ly than other o m e r s  of r e a l t y  i n t e r e s t s ,  and t h e  s t a t u t e  

need not be declared invalid. 

However, i f  the law is t o  be read as creating one subject of taxation 

for l i en  purposes and another for appraisal  purposes, it cannot s tand.  

I f  each i n t e r e s t  is a "separate parcel of rea l  property," as the taxing 

authori t ies  and lower courts opine, then it is not too  much t o  ask t h a t  

the omers have the same rights and benefits as a l l  other taxpayers. 

Chief among t h e s e  r i g h t s  is t h e  r i g h t  t o  pay one's o m  taxes and 

release h is  property from the tax lien. This right is express ly  denied 

because t h e  t a x  c o l l e c t o r  is prohibi ted  from accepting less than f u l l  

p a v t  of the taxes &e opl the en t i r e  developent. Section 192.037(7), 

F lo r ida  S t a t u t e s .  The e f f e c t  is t o  make every interest  l i ab le  for  the 

taxes on a l l  the others. It is t h e  func t iona l  equivalent  of a scheme 

by which: ( a )  t h e  Appraiser values all the homes in a residential  sub- 

division, adds the values together ,  and sends ou t  a s i n g l e  assessment 

no t i ce ;  (b) a s i n g l e  t a x  b i l l  is issued; and (c) the tax collector is 

prohibited from accepting anything less than the  t o t a l  amount billed. 

The Dis t r ic t  Court in  the case a t  bar rejected the Hish Point oourt's 

analysis, essent ia l ly  on t h e  ground t h a t  t h e  i n e q u i t i e s  c i t e d  by t h e  

F i f t h  D i s t r i c t  do not  e x i s t .  Spanish River has a few comments on t h i s  

tha t  might be helpful. 

S t a r t i n g  with t h e  beginning of t h e  process,  it is important t o  

note tha t  the value assigned t o  each "un i t  week" is not  even reported 



t o  the managing ent i ty.  A "statement of proportions" is furnished [A 881 

from which t h e  value of each "week" can be computed. For a p r o j e c t  

t h e  s i z e  of Spanish River,  t h i s  means 3672 computations. This is an 

expense which only timeshare owners must bear, in addition t o  t h e  higher 

taxes they are  called upon t o  pay. 

The Notice of Proposed Property Taxes ("TRIM" Notice),  contains 

a great  d e a l  more information than merely t h e  assessed value. Also 

included is informtion relating t o  how the assessment might be protested, 

and the schedule of budget hearings f o r  var ious  taxing a u t h o r i t i e s .  

Section 200.069, Florida Statutes. This TRIM notice goes t o  the managing 

ent i ty.  If t h e  managing e n t i t y  is t o  forward t h e  computed value t o  

each owner, an additional expense is incurred for  mailing. 

A p e t i t  ion t o  the propr ty  q r a i s a l  adjustnmt board nust be filed with- 

in 25 days following the miling of the TRIM notice. Section 194.011(4) (d) ,  

F lor ida  S t a t u t e s .  Therefore,  it is p l a i n  t h a t  t imeshare owners a re  

j-& t r e a t e d  t h e  same a s  o the r  taxpayers.  They a r e  a t  a s u b s t a n t i a l  

disadvantage because they do no t  rece ive  notice of the i r  share of the 

t o t a l  assessment un t i l  the managing e n t i t y  completes its computat ions 

and e f f e c t s  a mailing. The 25 days is bare ly  s u f f i c i e n t  even for  a 

taxpayer who receives his  own TRIM notice. 

The s i t u a t i o n  is s imi la r  with respect t o  tax b i l l s .  The managing 

ent i ty  receives the  b i l l ,  computes each owner's sha re  of taxes ,  then 

mails  another no t i ce .  There is a four percent discount for taxes paid 

w i t h i n  30 days of the mailing bv the tax collector t o  the manasins ent i ty.  

Sect ion 197.012r F lo r ida  S t a t u t e s  (1983),  197-1621 Flor ida  Statutes  

(1985). Thus, timeshare owners, who may be scattered a l l  over the world, 



a r e  impaired in the i r  a b i l i t y  t o  obtain the discounts available t o  other 

taxpayers. 

Of course, t h e  g r e a t e s t  obs tac le  t o  the discount is the fact  tha t  

none w i l l  be allowed unless owners' t axes  a r e  paid. A s  previously 

explained, t h e  whole scheme is invidious because one owner's fa i lure  

t o  pay h is  taxes prevents t h e  o t h e r s  from doing so.  Y e t  t h e  D i s t r i c t  

Court concludes t h a t  t imeshare owners a r e  afforded the same r ights  as 

other taxpayers. 

The i n a b i l i t y  t o  pay one's taxes prior  t o  delinquency is absolute. 

After t h e  delinquency da te ,  t axes  can only  be paid with i n t e r e s t  a t  

18% u n t i l  a tax ce r t i f i ca te  is sold. Section 197.062 (3) , Florida Statutes 

(1983) 8 197.402, Florida Statutes (1985). There was previously a r i g h t  

of p a r t i a l  redemption, which has now been withdrawn from threshare mers. 

Section 197.472 (8) 8 Florida Statutes (1985) . Thus, the timeshare owner 

remains a t  t h e  mercy of  t h e  o the r  owners of these so-called "separate 

parcels. " 

The r i g h t s  conferred a f t e r  an app l i ca t ion  f o r  a t a x  deed a re  in 

no sense adequate t o  p r o t e c t  t h e  timeshare owner from being i n  t h a t  

s i tuat ion in the first place. 

I t  appears t h a t  t h e  taxing authorities a s k  for  too much. They want 

a l l  the value they can muster t o  add t o  t h e  t a x  r o l l ,  with a minimum 

of  admin i s t r a t ive  burden. They want t o  t r e a t  theshares  as "separate 

parcels," but for  no other purpose than valuation. 

I f ,  a s  t h e  F i f t h  D i s t r i c t  assumed, t h e  timeshare e s t a t e  is t h e  

subject of taxation, Section 192.037 must f a l l .  



~ I F T B E ~ A H ) ~ ~  
A u m E ? ? I Z E T A X ~ 9 5 L O P ~ ~  

IBE ASSESSWENlS ARE IRUWTK 

A. The Appraiser Did Not  Appraise Timeshare Estates 

The Appraiser  assumed t h a t  every " u n i t  week"  which had been o r  

could be created in  the  59 timeshared uni t s  a t  Spanish River is a separate 

r e a l t y  i n t e r e s t .  In  her eyes, t he  recording of t he  f i r s t  deed conveying 

a timeshare e s t a t e  in a uni t  creates  52 timeshare estates .  

One week is t h e  minimum dura t ion  of a timeshare e s t a t e  a s  defined 

in Sections 718.103 (19) and 721.05 (24) . I t  is n e i t h e r  r e a l t v  nor  an 

i n t e r e s t  i n  r e a l t v .  Nothing i n  F lo r ida  S t a t u t e s  o r  t h e  Declaration 

equates "time-share estate"  with "week," o r  provides  t h a t  52 t imeshare 

e s t a t e s  a r e  c r e a t e d  with t h e  f i r s t  deed. In s t ead ,  two a r e  created: 

the  one conveyed, and the  one r e t a i n e d  by Spanish River (which may be 

up t o  51 weeks in  duration). 

The consequence o f  t h e  Appraiser 's assunption is increased value. 

For example, as of January 1, 1983 Spanish River owned a timeshare e s t a t e  

of 30 weeks dura t ion  i n  u n i t  1101. To determine f a i r  market value, 

t he  Appraiser should have estimated what a w i l l i n g  buyer would pay and 

a w i l l i n g  se l ler  would accept for  t h i s  in te res t .  Instead, she assigned 

these "weeks" a t o t a l  value o f  $155,507, a summation o f  a n t i c i p a t e d  

sales prices  in  30 separate conveyances of one " m i t  WAC'' each [P. EL 141 . 
This fa i l s  to recognize multiple week discounts o r  t he  time value of mney. 

The Appra i se r ' s  own s ta tement  o f  p ropor t ions  r e v e a l s  t h a t  many 

Spanish River timeshare owners owned multiple consecutive weeks [P. Ex. 14; 

R 294-5 1 . The t a x e s  which t h e s e  people  are cal led u p n  t o  pay should 



be based upon t h e  values of t h e i r  own interests ,  not some hypothetical 

interests of shorter duration. The Appraiser's approach is the functional 

equivalent  of appraising a ten-year lease by adding together the values 

of ten one-year leases. A l l  t h e  economies of s c a l e  a r e  ignored. Her 

approach may have been simpler ,  and it c l e a r l y  resul ted in  increased 

value, but it did not appraise the timeshare in te res t s  a s  they a c t u a l l y  

existed. The assessments must be set aside. 

B. The Amraiser has Assessed More than Real Estate 

A t imeshare i n t e r e s t  is not  land,  it represents  r ights  in land. 

Spanish River has no quarrel with t h e  genera l  proposi t ion  t h a t  r e a l t y  

i n t e r e s t s  may be "classif iedn as rea l  es ta te  for purposes of ad valorem 

taxation. W i l l i a m s  v. Jones,, supra. However, such classif icat ion cannot 

be used a s  a subterfuge t o  f a c i l i t a t e  assessed valuations which exceed 

the value of the land. The Leg i s l a tu re  has recognized t h i s  i n  o the r  

contexts. &, Sect ion 193.481 (3) , Florida Statutes (separate assessment 

of subsurface mineral r ights  s h a l l  not  r e s u l t  i n  t o t a l  assessed value 

i n  excess of value of land in fee) .  

I n  t h e  case  a t  bar, it is uncontroverted tha t  the assessments added 

t o  the tax r o l l  f a r  exceed t h e  value of t h e  development. There is no 

s t a t u t e  o r  j u d i c i a l  precedent author iz ing  t h i s  unprecedented resul t ,  

only arguments in  which the "bundle of r i g h t s n  theory  of r e a l  property 

is reshaped t o  achieve a desired result .  

The r i g h t s  contained i n  t h e  r e a l  e s t a t e  "bundlen a r e  t h e  r i g h t  

t o  use the rea l  estate ,  the right t o  exclude others from the real  estate ,  

and t h e  r i g h t  t o  dispose of t h e  r e a l  e s t a t e .  They a r e  all  r ights  &I 

the land. Not included are  contract r i g h t s  f o r  t h e  f u t u r e  maintenance 



of the land, or the annual opportunity to exchange one's right of occupancy 

for another on the opposite side of the world. Muckenfuss v. Miller, 

421 So.2d 170 (Fla. 5th DCA 1982), rev. denied, 430 So.2d 451 (Fla. 1983) 

(promise of future improvements contained in agreements for deed not 

includable in present value for tax purposes). 

As Dr. Hewitt testified, timeshare owners pay for these benefits 

in addition to the recurring right of occupancy defined as a "time-share 

estate. " Sect ion 718.103 (19) Florida Statutes. Presumably, they also 

pay some premium for the fact that they are given possessory rights 

without the necessity to o m  the entire parcel (or at least a condominium 

unit) in fee. Wrt the value of the land remains defined by the application 

of the fair market value hypothesis to the land. It is not changed 

by the creation of 51 "timeshare interestsn any more than by the existence 

of 51 tenants in common. Why there should be a difference in the way 

the two are treated for tax purposes has never been explained. 

There is no statute purporting to define each timeshare estate 

as a "separate parcel of real estate," or purporting to deem all the 

benefits and services that go along with an otherwise worthless recurring 

right of occupancy in a building to be real estate for ad valorem tax 

purposes. The only testimony in the case from the real world is to 

the contrary. 

C. The Eiqhth Criterion 

The prior discussion focuses upon what the timeshare buyer receives. 

However, the same result follows from the perspective of the seller. 

Again, there is clear and direct statutory authority for Spanish River's 

position, and no authority for that of the taxing authorities. 



Section 193.011 (8)  , Flor ida  Statutes  (1983) , prescribes the eight 

factors which the -raiser is required t o  consider, including cr i ter ion (8) : 

The n e t  proceeds of t h e  s a l e  of t h e  property as received by 
the se l l e r ,  a f t e r  deduction of a l l  of the usual and reasonable 
f e e s  and c o s t s  of s a l e ,  includinq t h e  cos t s  and expenses of 
financinq, and allowance for unconventional o r  a t y p i c a l  terms 
of financing arrangements. * * * 

The F i n a l  Judgment,quoted by t h e  D i s t r i c t  Court, a t t r i b u t e s  t o  

Spanish River the contention tha t  "development and marketing costs should 

be deducted from t h e  market value" pursuant t o  t h i s  provision. [A 111 . 
This is incorrect. Rather,  Spanish River I s  pos i t ion  has always been 

t h a t  these  c o s t s  must be deducted from t h e  sa les  price of a t imshare  

estate in order to reach the fa i r  market value of the rea l  e s t a t e  component. 

The eighth cr i ter ion does not require a deduction from market value; 

it requires  t h a t  t h e  Appraiser consider  c e r t a i n  c o s t s  and determine 

whether they contribute t o  the taxable value of the i t em  being appraised. 

The costs of se l l ing  timeshares i n  a bui ld ing  ( including t h e  c o s t  of 

f inancing t h e  business) do not contribute t o  the value of the building. 

The building stands iner t  and i n d i f f e r e n t  t o  these  c o s t s ,  and s o  does 

its value. 

I n  Hausman v. WSI , Inc . , supra, the Fi f th  Dis t r ic t  Court of Appeal 

held tha t  these costs of s a l e  must be deducted in using timeshare s a l e s  

p r i c e s  t o  de r ive  t h e  r e a l  e s t a t e  value of a condominium unit  subject 

t o  timesharing. That proposi t ion  has continuing v i t a l i t y  under t h e  

c u r r e n t  law, except tha t  the resulting assessment is of the developrent 

rather than the unit. 

However, i n  t h e  c a s e  a t  ba r ,  p r e c i s e l y  t h e  opposi te  r e s u l t  w a s  

reached. The same costs which the Fi f th  Dis t r ic t  found should be deducted 



from sa les  prices as a matter of law were not even admitted into evidence 

by the Circuit  Court in the case  & judice .  Hausman is no t  c i t e d  i n  

ei ther  of the l o m r  court decisions. 

The arguments of the taxing authorities,  adopted by the lower courts, 

rely on a simplistic construct tha t  proceeds as follows: Each timeshare 

e s t a t e  is a "separa te  pa rce l  of r e a l  e s t a t e . "  J u s t  value means f a i r  

market value, and every pa rce l  must be appraised f o r  t a x  purposes a t  

f a i r  market value. To deduct c o s t s  of s a l e  from timeshare sa le  price 

is t o  deviate from the market value s tandard.  Moreover, t h e  property 

appra i se r s  a r e  no t  required t o  apply any of  t h e  e ight  c r i t e r i a  under 

any circumstances. A l l  t h a t  is required is t h a t  they consider  them. 

The f i r s t  premise is f a u l t y .  A t imeshare e s t a t e  is not  land. 

The taxing authori t ies '  analysis  a f f o r d s  no cons idera t ion  t o  t h e  t r u e  

nature of the item being appraised. Further, the idea tha t  the Appraiser 

need only "consider" the statutory factors does not assist the Appraiser 

i n  t h e  case  a t  bar .  The testimony was c l e a r  t h a t  she mde no ef for t  

t o  ascertain the nature or magnitude of the sa les  and financing expenses 

incurred a t  Spanish River or  in the timeshare industry generally. Having 

fa i led  t o  learn w h a t  they are ,  t h e  Appraiser cannot have meaningfully 

considered them, o r  formed any judgment as t o  whether they contribute 

t o  taxable value. See Muckenfuss v. Miller, supra ( f a i l u r e  t o  consider  

in qood f a i t h  any of the factors in  Section 193.0ll invalidates assessnnt) ; 

Palm Corp. v. Homer, 261 So.2d 822 (Fla.  1972) ; Lanier v. Walt Disnev 

World Co., 316 So .2d 59 (Fla.  4th DCA 1975), c e r t .  denied, 330 So.2d 

19 (Fla. 1976) . 



In the  D i s t r i c t  Court, Spanish River explained another dimension 

of t h i s  problem. There is no secondary market f o r  timeshares. The 

only "marketn is t h a t  crea ted  through t h e  developer's own promtional 

efforts .  Since the  c o s t s  of these  e f f o r t s  is so  high, and s ince  t h e  

t y p i c a l  purchaser does not have the same marketing machinery, the p i n t  

was made tha t  a purchaser w i l l  have d i f f i c u l t y  recovering h i s  purchase 

p r i c e  i n  a s a l e  t o  a t h i r d  par ty .  The D i s t r i c t  Court characterized 

this analysis as an admission tha t  the developer overcharged its purchasers. 

This is l i k e  saying t h a t  Sears  overcharges the customer who purchases 

an appliance. The customer does not have a showroom or catalog operation 

t o  a t t r a c t  buyers, so  he may not  be ab l e  t o  r e s e l l  t h e  i t e m  for the 

price he paid. This does not mean he was "overcharged." 

Spanish River does not  quar re l  with t h e  notion t h a t  rea l  es ta te  

is subject t o  taxation a t  its f a i r  market value, o r  with t he  p r a c t i c a l  

necess i ty  of af fording discre t ion  t o  the property appraiser. However, 

the timeshare i n t e r e s t  presents  an appra i sa l  problem t h a t  c a l l s  f o r  

more than t h e  b l ind  appl ica t ion  of concepts evolved in  the context of 

appraising land. The combination of s impl ic i ty  and increased value 

may well be a t t r a c t i v e  t o  some, but  t h e  f a i r  administration of a tax 

system requires a measure of serious analysis. 

The Appraiser 's  "un i t  weekn  appra i sa l s  cannot s tand because she 

failed t o  understand the nature of the item she was attempting t o  value. 

The discussion a l s o  serves t o  reinforce the arguments advanced in Point 

11, tha t  the law should not be interpreted as authorizing such appraisals 

a t  a l l .  The scheme employed here is arbi trary and unworkable. 



The famous admonition t h a t  t h e  power t o  t a x  includes t h e  power 

t o  destroy is rrore than an abstraction in t h i s  case. The way t h e  taxing 

a u t h o r i t i e s  a r e  administer ing t h e  t axa t ion  of t imeshare property is 

a recipe for the des t ruc t ion  of t h e  timeshare i n t e r e s t s  of thousands 

of people, a s  well  a s  t h e  indus t ry .  The whole scheme r e s t s  f a r  too 

heavily on inference and home-spun theory, r a t h e r  than c l e a r  s t a t u t o r y  

au thor i ty ,  t o  be sustained. The constitutional injunction "No tax sha l l  

be levied except in pursuance of lawn means what it says. 

The Court should answer the f i r s t  cer t i f ied  question by holding 

that the subject of taxation and tax appraisal is the timeshare development 

a s  a whole. With respect  t o  t h e  second ce r t i f i ed  question, the Court 

should hold tha t  Section 192.037, Florida S t a t u t e s  is uncons t i tu t iona l  

only i f  the Court deems the s t a tu te  t o  authorize tax -raisals of theshare 

interests .  The decision of the Dis t r ic t  Court should be quashed, with 

directions that judgment be entered in favor of Spanish River. 

Respectfully submitted, 
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