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The mate r i a l  f a c t u a l  matter is uncontroverted and is accurately 

recited in the statement of f a c t s  i n  t h e  I n i t i a l  Brief .  However, t h e  

answer b r i e f s  do not  f a i r l y  de f ine  t h e  i s sues ,  a t t r i b u t e  contentions 

t o  Spanish River, o r  d i s t i n g u i s h  between f a c t  and law. The o v e r a l l  

e f f e c t  is confusion i n  a case  t h a t  is complex enough without it. A 

few corrections: 

- The taxing authorities confuse the leqal issue af what the -raiser 

is authorized to -raise for taxation, with the  d i s t inc t  issue of appraisal 

methodology. The Appraiser valued timeshares and 13 condaninium units. 

Mr. Cdllaway valued land and a building. The different  appraisal subjects 

r e su l t ed  from t h e  d i f f e r e n t  l e g a l  p o s i t i o n s  of t h e  p a r t i e s ,  and the 

primary issue in  t h i s  case  is which l e g a l  pos i t ion  is cor rec t .  This  

is not  a b a t t l e  between exper t s  with d i f f e r e n t  personal  opinions as 

t o  what should be appraised; it is a con tes t  between competing l e g a l  

p o s i t i o n s  a s  t o  what t h e  s t a t u t e s  and Const i tu t ion  of Florida permit 

t o  be appraised. 

- In  t h e  same vein,  t h e r e  is confusion between the legal subject 

of appraisal and the consideration of use i n  appra i sa l .  Spanish River 

has never claimed t h a t  t h e  building should be appraised "as i f  it were 

a rental apartment building. " [Appr. Br . 251 . It  should be appraised 

a s  a t imeshare development. That t h e r e  is a s i n g l e  value derived in 

]-This is a consolidated Reply Brief, submitted in  response t o  the -ate 
answer b r i e f s  of t h e  Appellees Property Appraiser and Department of 
Revenue, pursuant t o  t h e  Court I s  order of March 25, 1987. In addition 
t o  the conventions adopted on page 2 of t h e  I n i t i a l  Br ie f ,  pages i n  
t h e b r i e f s w i l l b e d e s i g n a t e d  [ I .Br .  1,  [Appr. Br. ] , a n d  [DOR 
Br. 1, respectively. Unless otherwise noted all statutory c i t a t i o n s  
a re  t o  1983 Florida Statutes. 



both instances does not justify the implicaticn that Spanish River advocates 

ignoring the use of the building. Adding together the separate appraisals 

of timeshare interests is an abandonment of the building as the subject 

of appraisal. 

- The Appraiser points out that there was no discrimination as 
between timeshare projects in the county, and notes the trial court Is 

finding on this basis that there is no invalid classification of real 

property. [Appr. Br. 71. But the judgment signed by the trial court 

incorrectly perceived the issue raised. Spanish River's position has 

always h that the challenged system of assessment discriminates against 

fee timeshare real property as a class. 

- Contrary to the Appraiser's assertion [Appr. Br. 61, Spanish 
River proffered the specific percentages of timeshare purchase prices 

that are attributable to marketing and finance expense. [I. Br. 91. 

- The Appraiser did not "considern the cost approach or any other 
*roach for p.rposes of appraising the land and buildings, as she implies. 

She also made no effort to determine what costs and expenses of sale 

were "typicaln for timesharing, so it is difficult to understand what 

she claims to have "assumed" in valuing individual timeshares. [mr. Br. 

9-10]. 

- The Appraiser refers to "the petitionn filed with the Property 
Appraisal Adjustment Board. [Appr. Br. 111. In truth, Spanish River's 

general manager prepared, signed, and filed 3,672 separate petitions, 

after the Appraiser advised that this would be necessary. [R 1811. 

This advice was of course consistent with the taxing authorities' "separate 

parceln thesis. 



- Spanish River has never argued that  any item of taxable property 

shaild be assessed a t  l ess  than its just value. [Appr. Br. 321. However, 

only t he  taxable item can be assessed. If t h e  timeshare estate were 

deemed subject t o  separate tax appraisal, then the appraisa l  must value 

the timeshare estate as defined by law. Sections 718.103(19) , 721.05(24), 

Florida Statutes (1983). The value of anything received by the purchaser 

other than the  timeshare e s t a t e  a s  s o  defined rmst not be included in -- 
the appraisal. 

- The Appraiser's theories of nonexistent buildings and hypothetical 

a s s q t i o n s  w i l l  be addressed in argument. Suffice it t o  say here t h a t  

t he  building which one might "see i f  driving by" [Appr. Br. 31 can also 

be touched. It w i l l  provide she l t e r  from t h e  elements. I f  it is not 

painted and maintained from time t o  time, its appearance w i l l  deteriorate. 

Its legal nonexistence becomes apparent only as a result of t h i s  property 

tax litigation. 



POIm I. 

T B B a m R T ~ ~ ~ I r n O N  

Spanish River has no additional argument of t h i s  point. 



Introduction 

The essential premise for Point I1 on appeal is that there must 

be valid statutory authority for any system of taxation. Article VII, 

Section l(a), Florida Constitution. Decisicns starding for this pr-iticxl, 

including decisions involving the taxability of estates in land, are 

discussed in the Initial Brief. The taxing authorities do not adacwledge 

the constitutional requirement or the decisions cited. According to 

the Department, discussing the cases in the area would be a waste of 

time because they do not involve timeshare property. [DOR Br. 131 . 
However, the taxing authorities find the time to discuss many other 

decisions which involve neither timeshare property nor the t axability 

of any other estate in land. Included are cases upholding the discretion 

of the property appraiser in matters of valuation iudqrnent. These cases 

are of a different nature than this case. As this Court explained in 

Blake v. Xerox Corp., 447 So.2d 1348 (Fla. 1984), cited by both taxing 

authorities: 

The property appraiser's determination of assessment value 
was an exercise of administrative discretion within the officer's 
field of expertise. Therefore, if the appraiser proceeded 
lawfully, then that determination was clothed with a presumption 
of correctness when the taxpayer challenged it. The burden 
was on the taxpayer to show that the appraiser departed from 
the requirements of the law or that the appraisal made was 
not sqprted by any reamable hypothesis of legality. (enphasis 
added) 

347 So.2d 1350. In other words, the Appraiser's "presumptionn is amfind 

to matters within her field of expertise. It does not extend to matters 

of law. 



The primary issue in t h i s  case is whether the  m r a i s e r  was authorized 

by law t o  render tax appraisals of individual timeshare e s t a t e s ,  without  

regard f o r  the  value of the  underlying rea l ty  which is ultimately liable 

for  the  taxes. The disposit ion of t h i s  issue does not depend upon novel 

r a t i o n a l i z a t i o n s  about t h e  continued l e g a l  ex i s t ence  of a building, 

upcll the ccmhsed t e s t h y  a£ witnesses with respect t o  arcane propositions 

of p rope r ty  law, upon some professed concern over how many fee  simple 

estates can "coexis t , "  upon whether t h e  Appraiser exchanges her  own 

timeshare, upon whether a timeshare e s t a t e  can be "surveyed," etc. 

I t  a l s o  does no t  depend upon t h e  a p p r a i s a l  of Robert Callaway. 

If the assessrents are illegal, they must be set aside. Sirrpson v. Merrill, 

234 So.2d 350 (Fla. 1970); Department of Revenue v. Morsanwoods Greentree, 

Inc., 341 So.2d 756 (Fla. 1976) . Whether Mr. Callaway's a p p r a i s a l  is 

t o  be  adopted is a s e p a r a t e  issue. A t  no time has Spanish River asked 

t h i s  Court t o  o rde r  t h e  adoption of h i s  va lua t ion ,  a s  t h e  Appraiser 

states. [ m r  . Br . 361 . See pages 22-23, infra.  

A. The Subiect of Taxation 

The Appraiser c h a r a c t e r i z e s  t h e  t imeshare e s t a t e  a s  t h e  "bas ic  

unit  of ad valorem taxation." [ m r .  Br. 251. This is obviously incorrect 

insofar a s  the  property liable fo r  the  taxes is the  developnent. Section 

192.037(9), Florida Statutes.  Neither of the  taxing author i t ies  discusses 

t h e  discrepancy between t h e  item t h e y  wish t o  appra i se  and t h e  item 

which bears l i a b i l i t y  f o r  t h e  t ax .  Neither of them exp la ins  how t h i s  

discrepancy can be  reconci led  wi th  t h e  j u s t  va lua t ion  requirement or  

the  basic nature of a property tax. 



The term "developmentn is not defined in the  s ta tu tes ,  and Spanish 

River has argued i n  the  I n i t i a l  Brief t h a t  t h e  term must r e f e r  t o  " f e e  

time-share real p rope r tyn  as def ined  i n  Sec t ion  192.001(14) because 

the two terns are used interchangeably. The Pgpraiser disagrees, apparently 

d e f i n i n g  t h e  "developmentn as a l l  t h e  3009 " u n i t  weeksn she assessed 

fo r  a t o t a l  of $18,735,900. [Pgpr. Br. 301. With r e spec t  t o  t h e  non- 

t imeshare  condominium uni ts ,  she relies upon Section 718.120(1), Florida 

Statutes  (1983) as authority t o  assess each of them sepa ra t e ly .  Thus, 

s h e  e x p l a i n s  t h a t  a t  a t a x  sale t h e  purchaser would receive the  "unit 

weeks," not the  land and building. 

There are t h r e e  d i f f i c u l t i e s  wi th  t h i s  concept of "development." 

F i r s t ,  it is i n c o n s i s t e n t  wi th  t h e  requi red  t a x  r o l l  l i s t i n g  of  f e e  

timeshare real property, i. e., the  land and buildings t h a t  t he  Appraiser 

claims do not ex is t .  Section 192.001 (141, 192.037 (21, Florida S t a t u t e s .  

T h i s  is what should be l i s t e d ,  described on a tax  ce r t i f i ca t e ,  and sold 

t o  a purchaser i f  t he  property is sold f o r  taxes. 

Second, t h e  Pgpraiser 's  def in i t ion  of "developmentn is inconsistent 

with Section 718.120 (3) ,  Florida S ta tu tes ,  which n e i t h e r  of t h e  t ax ing  

au thor i t ies  cite: 

Condominium p rope r ty  d iv ided  i n t o  f e e  time-share real proper ty  
s h a l l  be  assessed  f o r  purposes  of ad valorem t a x e s  and s p e c i a l  
assessments as provided in  s. 192.037. 

"Condominium propertyn is defined as t h e  "lands, leaseholds, and personal 

prcperty that are E& jected t o  condominium ownership . . . and all inprove- 

ments thereon.  . . ." Sect ion  718.103 (11) , F l o r i d a  Statutes.  Thus, 

it is again the  land and inproverents t h a t  are assessed f o r  real estate 



0 t a x  purposes.  Sec t ion  718.120(1) is inapplicable t o  f e e  timeshare real 

property 

Third,  and most important, t h e  Appraiser's "development" def in i t ion  

does not resolve the  discrepancy between t h e  s u b j e c t  of  a p p r a i s a l  and 

t h e  s u b j e c t  of t a x a t i o n .  Accepting her theory, t he  purchaser a t  a tax  

sale would acqu i re  3009 " u n i t  weeks" i n  t h e  aggregate .  But she  d i d  

not appraise 3009 uni t  weeks i n  the  aggregate, and they could not passibly 

be worth, i n  t h e  aggregate ,  t h e  t o t a l  amount s h e  en te red  on t h e  t a x  

r o l l  based upon individual appraisals. 

The proper subject of t h e  tax r o l l  l i s t i n g  is the  land and building. 

This is the  "development ." It is t h e  property t h a t  should be  descr ibed  

on a t a x  certificate and be  subject  t o  any sale fo r  taxes. Therefore, 

unless the basic characteristics of t he  property tax  and the  jus t  valuation 

requirement a r e  t o  be abandoned, t he  land and building must be the subject 

of t he  tax  appraisal. 

B. Lack of Statutory Authority 

The t ax inq  a u t h o r i t i e s  have c i t e d  no s t a t u t e  which d i r e c t s  t h e  

Amraiser t o  assess, appraise, or  derive the  value of individual timeshare 

estates. Compare Sec t ion  718.120 (1) , F l o r i d a  S t a t u t e s  (conventional 

condminiums). There is a l so  no c i t a t i o n  t o  a s t a t u t e  which d e c l a r e s  

t h e  t imeshare  estate t o  be a " sepa ra t e  p a r c e l  of real propertyn fo r  

ad valorem t a x  purposes o r  f o r  any o t h e r  purpose. Comare  S e c t i o n  

718.106 (1) , Florida Statutes; Sect ion 193.481, Florida Statutes (&surface 

mineral r igh ts ) .  Most s i g n i f i c a n t l y ,  t h e r e  is no statute which makes 

the  individual timeshare estate subject t o  the  l i e n  fo r  taxes. 



Because t h e  t ax ing  author i t ies  devote so  much enphasis t o  the  f a c t  

t ha t  t h e  Spanish River t imeshares  a r e  f e e  i n t e r e s t s ,  it should a l s o  

be noted t h a t  t h e r e  is no s t a t u t e  directing ad valorem tax assessment, 

appraisal, or valuation, of f ee  estates. I f  t h e r e  were, t h e  Appraiser 

would be appraising remainders i n  fee,  reversions i n  fee, the fee interests 

of tenants i n  common, joint  tenants, etc. She does no t  do t h i s  because 

there is no s tatutory authority for  it. Her authority, w i t h  few excxqticns, 

is t o  assess land and buildings,  no t  t h e  ownership i n t e r e s t s  the re in .  

Spanish River submits t h a t  t h e  absence of a f f i rma t ive  s ta tu tory  

authori ty  f o r  t h e  chal lenged assessments,  without more, is f a t a l  t o  

t h e  t ax ing  a u t h o r i t i e s '  case. Nothing i n  the i r  lengthy b r i e f s  can f i l l  

the  void or  d iver t  a t tent ion from it. Without t h e  necessary s t a t u t o r y  

a u t h o r i t y ,  t h e  imposi t ion of an oppress ive  system of assessment such 

as t h i s  is inexcusable. It is of no moment what t h e  t ax ing  a u t h o r i t i e s  

b e l i e v e  was intended, o r  what t h e y  b e l i e v e  should be  t h e  t a x  policy 

of Florida. It is not Spanish River who seeks  a change i n  t h e  law by 

"judicial  f ia t ."  [DOR Br. 171. 

The lack of a f f i r m a t i v e  a u t h o r i t y  t o  appra i se  timeshares is not 

the taxing a u t h o r i t i e s '  on ly  s t a t u t o r y  problem. A s  w r i t t e n ,  t h e  law 

a c t u a l l y  c r e a t e s  an a f f i r m a t i v e  s t a t u t o r y  d i r e c t i o n  t o  appra ise  the  

develqpnt.  The development is l i a b l e  for  the  taxes, Section 192.037 (9) ; 

the  tax r o l l  l i s t i n g  is of the land and building subiect t o  the  timeshare 

estates.  Sections 192.037 (2)  , 192.001 (14) .  The "assessed va luen  t o  

be  en tered  on t h e  t a x  r o l l  is t h e  assessed  va lue  of the  d e v e l o p n t ,  

Section 192.037 (2) , i .e., its f a i r  market value, Section 192.001 (2) . 



The answer b r i e f s  conta in  no response t o  t h e  a n a l y s i s  of these  

provisions set f o r t h  i n  t h e  I n i t i a l  Brief .  The "combined timeshare 

per iods  o r  timeshare estatesn language in Section 192.037(2), upon which 

the taxing a u t h o r i t i e s  o r i g i n a l l y  r e l i e d  i n  t h i s  l i t i g a t i o n ,  is not  

addressed. The Appra iser ' s  own testimony about "combined in te res tn  

appraisals and the judicial dec i s ions  t h a t  t h e  Department dec l ines  t o  

d i scuss  have caused them t o  look elswhere i n  t h e  s t a tu tes  t o  develop 

a theory of legislat ive intent. 

The ingredients of t h i s  speculation a re  another ser ies  of inferences. 

mish River w i l l  &ess these inferences, but the  critical considerations 

have a l ready been discussed.  There is no statutory authority for  t h i s  

system of assessrent. I f  the Legislature intended t o  enact such authority, 

it never perfected tha t  intent. 

C. The Inferences of Intent 

I t  w i l l  be he lp fu l  t o  keep i n  mind t h a t  t h e  i s s u e  i n  t h i s  case 

is not whether t imeshare e s t a t e s  must bear  t h e  burden of ad valorem 

taxa t ion .  There is no claim tha t  they should not. The issue is whether 

each timeshare is t o  be separa te ly  appraised l i k e  a l o t  i n  a p l a t t e d  

subdivision,  o r  assessed with the t o t a l i t y  of in teres ts  l ike  other real 

es ta te  with divided ownership. See the I n i t i a l  Brief a t  pages 20, 33. 

Sect ion 721.03(5), F lo r ida  S t a t u t e s  (1983), r e l i e d  upon by t h e  

taxing authorities,  provides tha t  "the t reatment  of time-share e s t a t e s  

for  ad valorem tax purposes and special assessments sha l l  be a s  prescribed 

in chapters 192 through 200." This s t a tu te  does not de f ine  t h e  sub iec t  

of amraisa l .  Indeed, it provides no directicn other than t o  lock e l m r e ,  



a t  s t a t u t e s  which c l e a r l y  make  the development the  subject of taxation 

e r a i s a l .  

Similarly, Section 718.503 (1) (h) , Florida Statutes requires a d i s c l m e  

i n  contracts fo r  sale t h a t  t h e  managing agent  acts as such f o r  t a x e s  

l e v i e d  "agains t  a f e e  i n t e r e s t  i n  a time-share estate." Rather than 

contemplating individual timeshare awraisals independently of t h e  land,  

t h i s  could refer  t o  an allocation of t o t a l  value t o  the  timeshare estate. 

Even the phrase "separate assessment" has been used t o  describe a procedure 

of a t t r i b u t i n g  t o  each t imeshare estate a proport ionate  share of the  

overal l  va lue  of t h e  phys ica l  r e a l t y ,  Board of County Commissioners 

v. Colorado Board of Assessment Appeals, 628 P.2d 156 (Colo. Ct. App. 

1981). Further, the  purpose of the  s t a t u t o r y  language is t o  inform t h e  

purchaser  about t h e  managing a g e n t ' s  func t ion ,  n o t  t o  define what is 

appraised. 

There are f a r  more r e fe rences  i n  t h e  s t a t u t e s  t o  t h e  subject of 

taxation as the underlying rea l ty  than the  timeshare estate. See, e.g., 

Sec t ion  718.120 (3)  (condominium proper ty  d iv ided  i n t o  f e e  time-share 

real p rope r ty  s h a l l  be a s ses sed) ;  Sec t ion  192.037(3) ( r e f e r r i n g  t o  

"allocation" of value and taxes "on timeshare prcperty"); Secticn 192.037(5) 

("taxes due on the  f e e  time-share r e a l  property,"  are "a l loca ted"  t o  

the  owners) ; Section 192.037 (7) ("taxes due on the tineshare develcprent") ; 

Section 192.037 (9) (en£ orcement of t a x e s  is a g a i n s t  t h e  development) . 
See a lso  the  t i t le  t o  Chapter 82-226, Laws of Florida ("prwidirg pr&es 

for  assessment of f ee  time-share real property"). 



The provisions relating to allocation of value and taxes are particu- 

larly significant. It makes no sense that the Wislature would require 

the property appraiser to furnish "proportions" to the managing entity 

to be used in allocating value, if the idea was for the property appraiser 

to appraise each estate. If this had been the intent, there would be 

no need for an allocation. The property appraiser could simply furnish 

the managing entity the assessed values.2 

The final two provisions forming the basis for the taxing authorities1 

speculation are subsections (4) and (9) of Section 192.037. Neither 

of these provisions comes close to directing the appraisal of timeshare 

estates. The answer to the Department's first rhetorical question [DOR 

Br. 161 is that without such a provision the decision whether tochallenge 

taxation would be left to the sole discretion of the managing entity, 

which may own no interest in the property. 

With respect to the second question, it is unclear what "protecticns" 

remain available to timeshare owners under Chapter 197. Under current 

law, the right of redemption, which is available to all other owners 

of realty interests (whether separately taxable or not) is denied to 

timeshare owners. Section 197.472 (8), Florida Statutes (1986 Supp.) .3 

Although the statute is unclear, there may also be rights to notice 

of a tax sale. Section 197.502(4), Florida Statutes (1985). However, 

such notice is also available to lienors and mortgagees, whose interests 

2 ~ n  this regard, the Appraiser states that her statement of proportions 
"actually gives the amount of assessment applicable to each time-share 
estate." [Appr . Br . 451 . This is incorrect. [A 881 . 
%he circuit court decision attached to the Appraiser's brief was decided 
before December 31, 1985, the effective date of Section 197 -472 (8), 
Florida Statutes. 



are not taxable. Therefore, no inference t h a t  t he  timeshares =re i n t a  

t o  be  s e p a r a t e l y  t a x a b l e  should be drawn from t h e s e  "p ro tec t ions . "  

I n  c o n t r a s t  wi th  t h e  Department's inference, subsection (9) of Section 

192.037 unanbiguously makes the  development l i a b l e  fo r  the  taxes. 

The t ax ing  a u t h o r i t i e s  a l s o  draw an inference of intent  from the  

mere f a c t  t ha t  the  law was enacted,  without  regard f o r  its language. 

The Department characterizes the  pertinent provisions of Chapter 82-226, 

Laws of F lo r ida ,  as a "response t o  a p o t e n t i a l  crisisn wi th  r e spec t  

t o  t imesharing,  because of t h e  "potential  geometrical increasen in the  

rider of taxpayers. [DOR Br. 31. However, there  could be no "potential  

crisisn unless one assumes a leg is la t ive  intent  t o  tax individual timeshare 

estates. The Department I s  inference thus assumes t h e  p ropos i t  ion which 

it is invoked t o  prove. 

There was a l s o  no a c t u a l  crisis. Timesharing d i d  no t  suddenly 

emerge on t h e  scene i n  1982, as t h e  Department makes it appear,  nor 

was 1982 t h e  L e g i s l a t u r e ' s  f i r s t  occasion t o  address  t h e  t a x  issue. 

Florida law had s p e c i f i c a l l y  provided f o r  t h e  t a x a t i o n  of t imeshared 

condominiums s i n c e  1978, Chapter 78-328, Laws of Florida. By defining 

"timeshare uni tn as a type  of condominium u n i t ,  Sec t ion  718.103 (20) ,  

Florida Statutes,  t he  Legislature included timeshared condominiums within 

the separate assessment ru le  q p l i c a b l e  t o  condominiums generally, Section 

718.120(1), F l o r i d a  S t a t u t e s .  Hausman v. VTSI, Inc. ,  482 So.2d 

428 (Fla. 5th DCA 1985), rev. denied, 492 So.2d 1332 (Fla .  1986).  Th i s  

is why t h e  Appraiser s e p a r a t e l y  assessed each Spanish River timeshared 



condominium u n i t  i n  1982. Since t imeshare estates were no t  subject 

t o  taxation, the  taxation of them c rea ted  no admin i s t r a t ive  nightmare 

fo r  the  Legislature t o  address. 

The tax ing  a u t h o r i t i e s  assume t h a t  there could have been no reason 

fo r  the  enactment of Section 192.037 o t h e r  than  t h e  one they  espouse. 

They do not acknowledge the  poss ib i l i ty  tha t  the kgislature: (1) m l u d e d  

tha t  separate assessment of timeshared condominiums makes l i t t l e  sense 

when each u n i t  has  up t o  51 owners, and no one of them owns a reversion 

s o  a s  t o  const i tute  the  "taxpayer"; (2) decided t o  remove f e e  t imeshare 

p r o j e c t s  from t h e  condominium t rea tment  and r equ i re  t a x a t i o n  of the  

land, buildings and improvements; and ( 3 )  e s t a b l i s h e d  a mechanism f o r  

adminis ter ing such taxes which is consistent with the  uni t  of appraisal 

and with the  f a c t  tha t  all the  owners of a "fee" p r o j e c t  have i n t e r e s t s  

of equal dignity. 

The t r u e  n a t u r e  of t h e  t ax ing  authori t ies '  arguments is reflected 

on page 15 of the  Department's brief:  

I n  view of t h e  repeated use of the  t e r n  "fee" and tine-share 
"estates" in the  s ta tu tory  language added by the  act, it should 
be presumed by t h e  c o u r t s  t h a t  t h e  L e g i s l a t u r e  intended t o  
c lass i fy  fee time-share estates i n  r e a l  proper ty  as s e p a r a t e  
p a r c e l s  of proper ty  f o r  ad valorem taxa t ion .  (emphasis in 
the  or iginal)  

Th i s  was t h e  view adopted by the  lower courts, but it is not consistent 

with the  law of Florida. Courts do no t  presume t h e  i n t e n t i o n  t o  t ax .  

Article V I I  , Sec t  ion 1 (a) , Florida Constitution. The Attorney General 

knows t h i s  t o  be t rue,  having previously taken the same position: 

A l l  doubts and anbiguities are resolved i n  favor of the taxpyer. 
Taxes cannot be inposed except i n  clear, unequivocal language. 
Taxation bv implication does not exis t .  



Atty. Gen. Op. 068-62 a t  262. See a l so  State v. Beardsley, 84 Fla. 109, 

94 So. 660 (Fla. 1922), c i ted  in  the  I n i t i a l  Brief. 

D. The Taxinq Authorities' Nonstatutorv Theories 

The tax ing  author  it ies concent rate on argument which obscures the  

s tatutory problem. They use  every combination of words t h e  mind can 

conceive t o  conjure  up the  image of a "separate parcel of real estate." 

T k  mraiser goes further,  advancing the  theory t h a t  the  land and building 

do not lega l ly  e x i s t  because of the  creation of condcaninium and timeshare 

ownership. How any of t h i s  is relevant is not explained. I f  the  s t a tu t e s  

d i d  no t  au thor i ze  t h e  assessments, no amount of theorizing or  semantics 

can supply the authority. 

The taxing author i t ies  dismiss Hausman v. VTSI, Inc., supra, because 

the  current law w a s  not yet  i n  e f f e c t  i n  t a x  year  1982. However, t h e  

case has  cont inuing v i t a l i t y  f o r  t h e  p ropos i t ion  t h a t  t h e  Appraiser 

cannot appraise timeshares without a s t a t u t e  au thor iz ing  such act ion. 

The " feen  c h a r a c t e r  of t h e  i n t e r e s t ,  the developer's "representationsn 

in  promotional material, t he  formalit ies of conveyance, etc. dominated 

t h e  t ax ing  a u t h o r i t i e s '  argument i n  Hausman. It was all irrelevant,  

as it is here, t o  the  disposi t ive question of l ega l  a u t h o r i t y .  Spanish 

River w i l l  therefore respond only br ief ly .  

The T h & a r e  Estate 

The tax ing  a u t h o r i t i e s  obscure t h e  d i s t i n c t i o n  between corporeal 

real property and the  incorporeal i n t e re s t s  t h a t  may be created t h e r e i n .  

The Appraiser speaks of "occupancyn of and n l i v i n g  i n n  timeshare 



estates. [Appr. Br. 9, 101. Both taxing authorities emphasize the 

"fee" nature of the estates, the way i n  which they are promoted, and 

the formalities of conveyance. Many characterizations and testimony 

of witnesses are employed t o  support the thesis that these "separate 

parcels" are "fee real estate," and Spanish River is accused of "blatant 

incongruity" and "inconsistent posturing" i n  allegedly urging t o  the 

contrary. 

The character of a timeshare estate is a legal question. A s  defined 

i n  Sections 718.103 (19) and 721.05 ( 2 4 ) ,  Florida Statutes, a timeshare 

estate is not land, nor is it described as "real estate." I t  is an 

interest in redl estate. It is an estate, like a l i fe  estate, reversionary 

estate,  remainder, leasehold estate,  etc. It does not become land by 

virtue of the way it is promoted, the formalities observed i n  its sale, 

the labels used to  describe it, or the opinions of the taxing authorities. 

See also Section 192.001 (14) (referring to  land and improvements subject 

to timeshare interests). 

A s  discussed i n  the In i t i a l  Brief, the Spanish River deeds convey 

two interests together. The f i r s t  is described as an "estate for years." - 

Estates for years are not subject t o  separate taxation i n  Florida. 

The second interest is a remainder as a tenant i n  common w i t h  other 

owners i n  the af fected condominium unit. This  is a fee interest, j u s t  

as other remainders are in fee. However, remainders, l ike estates for 

years, and l ike the interests of tenants i n  common, are not subject 

to separate taxation (or tax appraisal) i n  this state. 

Even before the remainder ripens into present possession, atimeshare 

estate is conceptually only a refinement of the traditional tenancy 



i n  common. A l l  t h e  t e n a n t s  own i n t e r e s t s  in  the sarne physical space. 

The only significant difference is t h a t  the right of occupancy circulates  

among them over time. But they all share in  the use of the same urderlying 

realty,  and also share in the  expense of maintaining it, repa i r ing  it, 

and insur ing  it. These a r e  not  independent "separa te  parcelsn ; they 

are  all interdependent in teres ts  in  the same parcel. 

Most people would have d i f f i c u l t y  f inding a suff icient  nu&r of 

cotenants t o  create  the i r  own timesharing scheme. The developer performs 

t h i s  funct ion.  In  t h e  process,  he incurs  expense which is recovered 

in  the prices charged. He a lso hopes t o  recover some prof it. But t h e  

land is still t h e  land, and its value must be measured by applying the 

fair market value definition t o  it. The effect of the taxing authorities '  

p o s i t i o n  is t o  impose r e a l  e s t a t e  t axa t ion  measured by t h e  expected 

gross revenues of the timeshare business,  r a t h e r  than t h e  f a i r  market 

value of the realty. 

mBlaaaort Incoagruiw 

Because Spanish River t a k e s  t h e  p o s i t i o n  that for  purposes of ad 

valorem taxation (as distinguished from loose  conversa t ional  Engl ish) ,  

it is important t o  recognize the dis t inct ion between the corporeal real 

property and ownership in teres ts  therein, the taxing a u t h o r i t i e s  accuse 

Spanish River of an inconsistency. Its argument is portrayed as a 'blatant 

incongruityn with its promotional material and conveyancing documents. 

The Department implores t h e  Court not  t o  condone such "inconsistent 

posturing." [DOR Br. 191. 

There is no incongrui ty o r  inconsistency. Spanish River need not 

frame its every utterance in  accordance with t h e  s t a t u t o r y  d e f i n i t i o n s  



of Sec t ion  192.001(12) and (14) ,  F l o r i d a  S t a t u t e s .  The d i s t i n c t i o n  

between rea l ty  and ownership in t e res t s  therein is routinely ignored i n  a 

variety of contexts, but cannot be ignored when gwerrmmt abuses the taxing 

power. The lower courts found great  significance i n  t h i s  "incongruity," 

which is further  evidence t h a t  they did not cosnprehend t h i s  case. 

I n  any event ,  even t h e  most d u p l i c i t o u s  developer cannot change 

the  t r u t h  by miss t a t ing  it. The t imeshare estate is no t  land ,  j u s t  

a s  it is no t  a horse.  Ca l l ing  it a horse would n o t  make it one, and 

cal l ing it land would not change its essent ia l  charac ter  as an i n t e r e s t  

i n  land. 

F i n a l l y ,  i n  advancing t h i s  b i t  of sophistry the  taxing author i t ies  

overlook a crucial  consideration. The pa r t i e s  before t h i s  Court include, 

i n  add i t ion  t o  t h e  developer,  a l l  t h e  timeshare owners who have never 

"representedn anything about t h e  l e g a l  n a t u r e  of t h e  t imeshare estate 

t o  anyone. They cannot be bound by a developer's "blatant incongruity." 

Rre Existentidl  m r y  

The Appraiser contends t h a t  t he  Spanish River land ad building, which 

one might "see i f  driving byn were nevertheless "not lega l ly  theren as of 

January 1, 1983. According t o  t h i s  thesis ,  the creaticn of ccardaninim ad 

timeshares destroys the  legal  existence of the  physical realty.  It becomes 

only "hypothet ical ,"  along with its legal  description. No authority is 

c i t ed  i n  support of t h i s  claim. It is advanced by the  same l i t i g a n t  who, 

later i n  the  same b r i e f ,  becomes a proponent of "reality." [Appr. Br. 381. 

I f  one can see t h e  land and bu i ld ing  dr iving by, it is d i f f i c u l t  

t o  conceive how they are not legal ly  there. The d i f f i cu l ty  is increased 

when one cons ide r s  t h e  s t a t u t o r y  d e f i n i t i o n  of " f e e  time-share real 



proper tyn  as land and buildings subject t o  timeshare interests .  Section 

192.001(14), F l o r i d a  S t a t u t e s .  Although t h e  law sometimes indulges  

i n  f i c t i o n s  t o  e f f e c t  s u b s t a n t i a l  j u s t i c e ,  Spanish River is aware of 

no occasion on which an en t i r e  building and t h e  ground underneath were 

held t o  have l e g a l l y  disappeared. Such a resul t ,  solely t o  a c c o d a t e  

increased taxation, would appear t o  defeat substant ial  justice. 

The land and building remain, subject t o  whatever ownership interests 

have been created. Their l e g a l  ex i s t ence  is not  "hypothet ical ."  The 

reason convent ional  condominium p a r c e l s  (defined as a uni t  plus share 

of c m n  elements) are separately assessed is not because the  recording 

of t h e  Declara t ion  d e s t r o y s  t h e  l e g a l  ex i s t ence  of the  building, but 

because Section 718.120 (1) r e q u i r e s  s e p a r a t e  assessment (and c l e a r l y  

provides that the  tax l i e n  is on the  condominium parcel). 

It is i n t e r e s t i n g  t h a t  the  Appraiser does not regard the  existence 

of other rea l ty  subject t o  d iv ided  ownership as "hypothe t ica l  . " Even 

when appraising property subject t o  "feen in teres ts  (such as remainders, 

reversions, etc.) she somehow manages t o  render a s i n g l e  a p p r a i s a l  of 

t h e  land and improvements. She knows t h a t  the  unfragrnented fee  t i t le  

is not available for sale and is not l i ke ly  t o  sell, yet  she "hypothesizes" 

such a sale because she  knows t h a t  is t h e  way t o  measure real estate 

value. Y e t ,  without any testimony on t h e  p o i n t ,  her  b r i e f  a s s e r t s  an 

i n t e r p r e t a t i o n  of p ro fes s iona l  s t anda rds  t h a t  would render t h e  same 

s o r t  of hypothesis by another appraiser "unethical. " [Appr . Br . 381 . 

4 ~ h e  Appraiser s b r i e f  confuses hypothetical conditions t h a t  a f fec t  the  
value of a property subject t o  an appraisal, with t h e  s i n g l e  hypothesis  
t h a t  is t h e  essence of every  appra i sa l :  an arm's length sale of the  
property appraised. 



To conclude on t h e  po in t ,  t h e  l o g i c a l  r e s u l t  of t h e  Appraiser's 

theory should not be overlooked. I f  it is still f a i r  t o  assume t h a t  

land and bui ld ing  a r e  t h e  source of t h e  power t o  impose a real es ta te  

tax, t h e  des t ruc t ion  of t h e i r  l e g a l  ex i s t ence  would a l s o  de fea t  t h e  

exerc i se  of t h a t  power. Without t h e  continued existence of the land 

and building, Spanish River owners would be ent i t led  t o  f a r  more r e l i e f  

than they have sought. 

E. Taxinq Authorities1 Position on Constitutional Issues 

A s  noted previously,  t h e  taxing a u t h o r i t i e s  have no response t o  

the proposition that the i r  interpretation of the relevant s ta tu tes  violates 

the  Just  Valuation Clause. Article VII, Section 4, Florida Constitution. 

However, the  Department a s se r t s  t h a t  t h e  owners have shown no in jury .  

Taxation a t  t r i p l e  the amount the Constitution w i l l  permit, having one's 

"separate parceln subject t o  a l i e n  f o r  t axes  owed on o the r  "separa te  

parce ls ,"  and den ia l  of procedural r i g h t s  and protections afforded t o  

other w r s  of taxable "separate parcels" are  all apparently insufficient 

injuries  t o  merit judicial attention. [DOR Br. 311. 

Sect ion 194.171, Florida Statutes, provides the remedy t o  challenge 

a tax assessment. Spanish River t imely  invoked t h a t  remedy, and is 

e n t i t l e d  t o  a s s e r t  whatever grounds a r e  available t o  it in pursuit of 

relief. 

C o r r e c t l y  applied,  t h e  law requi res  a s i n g l e  appra i sa l  of t h e  

development, with the notice and t a x  b i l l  t ransmit ted  t o  t h e  managing 

entity.  Each timeshare owner owes an allocated share of the  to ta l  taxes. 



Contrary t o  the Department I s  i q l i ca t ion ,  Spanish River has never challenged 

the "managing enti ty concept. n5 

A s  explained i n  the  In i t i a l  Brief, the constitutional issues arise 

only because of the taxing au thor i t i es1  posi t ion t h a t  every timeshare 

is a "separate parcel." More precisely, it is deemed a "separate parceln 

only for appraisal purposes. When the  time comes t o  pay one1 s taxes,  

the  i n t e r e s t  suddenly loses  its "separateness," and the tax collector 

is prohibited from accepting less  than all the taxes of a l l  t he  owners. 

Sect ion 192.037 (7) , Florida Statutes. 

Spanish River acknowledges the p r e s ~ t i o n  in favor of the constitu- 

tirxlality of legislation. However, the presurrption is more than a cliche. 

It is t o  be applied i n  t he  context of determining whether substantial 

rights a r e  infringed. This is missing from the  taxing au thor i t i es1  

briefs. The only serious arguments they raise in defending the statutory 

scheme (as  they in t e rp re t  it) a r e  t h a t  it is reasonable t o  employ a 

"managing e n t i t y  conceptn and that  taxpayers do not have constitutional 

rights t o  separate tax ro l l  l i s t i n g s  and notices. However, these  two 

propositions, taken i n  isola t ion,  do not define the pernicious charac- 

t e r i s t i c s  of the taxing authorities1 scheme. 

The des i rab i l i ty  of the managing enti ty concept is no justification 

for the discrepancy with respect t o  the subject of taxation.  One could 

employ the  managing enti ty concept without t h i s  discrepancy, and without 

5~pan i sh  River does object t o  the i nps i t i on  of tax administration costs 
in addition t o  higher taxes. It is t rue ,  a s  the  taxing au tho r i t i e s  
s t a t e ,  t h a t  no added expense was incurred i n  1983. Hawever, t h i s  is 
because the statutory mechanism was not followed. An estimate of taxes 
was collected with other cormnon expenses in the form of annual rrainteMnce 
fees. The statute does not mention maintenance fees, and clearly contem 
plates a different mechanism independent of maintenance fees. 



t h e  consequent violation of the  just  valuation requirement. The problem 

is not the  managing en t i ty  concept; it is the  taxing authori t ies1 attenpt 

t o  use  t h e  managing e n t i t y  concept and t h e  " sepa ra t e  p a r c e l  of real 

property" concept simultaneously. 

The r e s u l t  is t o  inc rease  t h e  economic burden on the  owners, by: 

a) increasing t h e i r  taxes; b)  denying them any meaningful oppor tuni ty  

f o r  an ear ly  payment discount; c) subjecting them t o  delinquent interest ,  

penal t ies ,  and c o s t s  (which are higher  than  they  otherwise would be  

because of t h e  higher  t a x e s )  i f  o t h e r  owners do not  pay t h e i r  taxes; 

and d)  exposing them t o  los s  of the i r  in te res t s  en t i r e ly  if o the r  owners 

are unable or  unwilling t o  suffer  the  increased tax burden. 

The tax ing  a u t h o r i t i e s  a l s o  c i te  Equal P ro tec t ion  Clause cases 

f o r  the  Legislature's discret ion t o  "classif yn  f o r  t a x a t  ion. However, 

A r t i c l e  VII of t h e  F l o r i d a  Cons t i tu t ion  provides  a more r e s t r i c t i v e  

standard f o r  ad valorem t a x  purposes. I n  p a r t i c u l a r ,  real p rope r ty  

cannot be c lass i f ied  on the  bas is  of ownership. Interlachm Lakes Ektates, 

Inc. v. Snyder, 304 So.2d 433 (Fla. 1973). This is precisely t h e  r e s u l t  

of t h i s  system of assessment. 

If t h e  Court concludes t h a t  each timeshare is subject t o  separate 

tax appraisal  notwithstanding a l l  of Spanish River ' s arguments t o  t h e  

con t ra ry ,  t h e  r e s u l t  reached by t h e  D i s t r i c t  Court of Appeal, F i f th  

District, i n  Hiqh Poin t  Condominium Resorts ,  Ltd., v. Day, 494 So.2d 

508 (Fla. 5th DCA 1986) , m a 1  f i l ed ,  No. 69,519 (Fla. ) rmst be sustained. 

F. The Callaway APPraisal 

Spanish River does not ask  the  Crxlrt t o  order W i c n  of Mr. Callmay's 

qraisal,  as the  Appraiser states. However, the  tr ial  court ' s  conclusion 



that the timeshare estate was the lawful object of tax appraisal rendered 

it unnecessary to address the proper methodology of appraising a timeshare 

development. Both decisions below responded to the Callaway methodology 

as if the same were offered to value individual timeshare interests. 

The order signed by the trial court states: 

While the methods used by Plaintiff's appraiser may be proper 
for certain assigmrslts, such as a development loan on a property 
sold in "bulk," or on a wholesale basis, such methods are 
irqqrqriate to value individual andanhiurn parcels or individual 
time share estates. [A 241. 

"In bulkn and "wholesalen are merely the taxing authorities' derisive 

ways of referring to an appraisal of the land and building. The trial 

court has thus left open the possibility that Mr. Callaway's methods 

might be upheld if the land and building are the subject of appraisal 

under law. 

Because the legal subject of appraisal is the timeshare development, 

this action mst be remanded for entry of judgment in favor of Spanish 

River. On remand, the trial court should be directed to consider the 

issue of methodology on the basis of the correct legal premise. The 

court may then either decide that Mr. Callaway's methodology for -raising 

a timeshare development is appropriate, or it may order a reassessment. 

Whatever the disposition, it should occur with the issue squarely and 

fairly presented. A professionally accepted appraisal technique should 

not be condenned by the courts on the basis of confusion. 



Although t h e  taxing authori t ies  portray Point I11 as raising issues 

of appraisal methodology, t h e  i s s u e s  a r e  i n  r e a l i t y  l e g a l  i n  nature.  

Point  I11 assumes t h a t  t h e  Appraiser has s tatutory authority t o  render 

tax appraisals of timeshare estates ,  but submits t h a t  she departed from 

the requirements of law, in  tha t  she: 

1) erroneously equated "timeshare e s t a t e "  wi th  "uni t  week," in  

disregard of statutory de f in i t ions ,  Sect  ions  718.103 (19 ) , 721.05 (24 1 , 
Florida Statutes; 

2)  made no e f f o r t  t o  exclude t h e  value of vacation benefits and 

services, a l so  in  d is regard  of s t a t u t o r y  d e f i n i t i o n s  and t h e  meaning 

of "real estaten;  

3 )  made no e f f o r t  t o  a s c e r t a i n  or consider the costs  of sa le  and 

financing a t  Spanish River or  in  the timeshare indus t ry  genera l ly ,  and 

the i r  proper role  in  the valuation, Section 193.011(8), Florida Statutes. 

Sinply stated, with the unit  of a p p r a i s a l  i d e n t i f i e d  a s  t h e  timeshare 

e s t a t e ,  Point  111 poses t h e  i s s u e  whether t h i s  is what the Appraiser 

actually app-aised. 

I f  t h e  assessments a r e  inva l id  for  the reasons set forth in  Point 

111, reassessments w i l l  be required.  See e .g . , Department of Revenue 

v. Morcranwoods Greentree, Inc.., 341 So.2d 756 (Fla. 1976). 

Very l i t t l e  of t h e  Taxing Author i t i e s '  argument is responsive t o  

the I n i t i a l  Brief. The decisions which they c i t e  concerning t h e  t h r e e  



approaches t o  value, the  application of Section 193.011, Florida Statutes, 

and the "presmption of correctnessn presented no i s s u e  of whether more 

than r e a l  e s t a t e  was being valued f o r  real es ta te  tax purposes. They 

each deal t  exclusively with t h e  methodology of appraising an item of 

proper ty  whose basic character was not in  dispute. Like Point 11, Point 

I11 thus presents issues of law, which mst not be confused with i s s u e s  

of valuation judgrmt. 

Neither of the taxing authori t ies  cite any authority for the asslarpticm 

that  every timeshare es ta te  is one week i n  dura t ion .  Neither of them 

c i t e s  Sections 718.103(19) or 721.05(24), Florida Statutes, which define 

the i t e m  they wish t o  appraise.  Neither c i t e s  t o  t h e  Spanish River 

Declarat ion,  which provides t h a t  one week is t h e  m i n i m  duration of 

the tirreshares created. [A 351. Cmsistent with the objective of appraising 

t h e  smal les t  item poss ib le ,  t h e  Appraiser simply decided t o  a t t r ibute  

a value t o  every "week." 

The r e s u l t s  a r e  nonsensical.  The Appraiser 's  t h e s i s  means tha t  

the r igh t  t o  occupy condominium u n i t  1007 f o r  j u s t  e i g h t  weeks  each 

year is worth more than t h e  complete, undivided f e e  ownership of the  

identical unit  next door. [ I .  Br. 91. The taxing a u t h o r i t i e s '  only 

answer t o  t h i s  is a reference t o  Interlachen Lakes Estates, Inc. v. a d e r ,  

304 So.2d 433 (Fla. 1973) and Palm Beach Development and Sa les  Corv. v. 

Walker, 478 So.2d 1122 (Fla.  4 th  DCA 1985),  rev. den. 488 So.2d 831 

(Fla. 1986). These dec i s ions  involve t h e  quest ion whether t h e  u n i t  

of appra i sa l  f o r  t h e  t axa t ion  of l ands  held by a developer should be 

the aggregate unsold inventory or the indiv idual  l o t .  The i s s u e  arose  

because an allocated share of the f a i r  market value of the errtire inventory 



is ordinarily less than the fair market value of an individual lot. 

If the owner of a lot which has sold must pay taxes based on the fair 

market value of the lot, while a developer-owned similar lot bears only 

an allocated share of the value assigned to an entire inventory, an 

inequity results. The Appraiser sees the same problem in the case at bar, 

arguing that "discounts based on ownership of multiple weeks would be 

the same sort of preferential treatmentn proscribed in those cases.6 

The analogy is misconceived because it erroneously assumes that 

every "unit weekn is a separate interest, and it overlooks the distinction 

between land and interests in land. 

In the subdivided acreage context, each lot has a separate physical 

and legal existence. In the timesharing context the timeshare estate 

(not the "unit weekn) has a legal existence. Timeshare estates are 

of varying durations, and some are therefore worth more than others. 

"Discounts" for multiple week sales merely reflect real differences 

in the fair market values of the interests. Two comparable timeshares 

of the same duration will have the same assessed values regardless of 

ownership. This does not destroy equity, but preserves it. Nothing 

in Interlachen Lakes or any other authority permits the Appraiser to 

disregard the true character of the item subject to taxation. 

Turning to the question whether vacation and benefits and services 

are unlawfully being taxed, the Appraiser first suggests they are not 

included in the consideration paid for a timeshare estate. She points 

6~he Appraiser also somewhat inconsistently inplies that mltiple week 
discounts were "recognizedn in the assesments [Appr . Br . 411 . There 
was certainly no such "recognitionn in the final result. Every "unit 
weekn was assessed at a flat percentage of the list price for a single 
week, regardless of the nuher of weeks sold together. 
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out that timeshare owners pay operating expenses on a "pay as you gon 

basis. [Appr. Br. 411. However, the timeshare purchaser also pays 

for the arranuement that makes these services possible, as part of the 

prchase price. Dr. Hewitt testified repeatedly and without contradiction 

on this subject. For example: 

The direct costs are paid year by year. The setup of the 
structure is paid initially. The establishment of the structure 
to provide the extensive services is really what we're talking 
about, as apposed to, for example, the changing of the sheets 
in a timeshare versus an ordinary condominium. Obviously, 
when you're there in the timeshare you pay for the starch 
and of the actual washing of the sheets. But the structure 
that establishes the maid service is built in before you buy 
the unit. It's part of your purchase price [R-7331. 

See also Dr. Hewitt's testimony at [R 731, 737, 7401, where other service 

aspects of the theshare management structure are discussed. 

What begins as the contention that vacation benefits do not represent 

value in the purchase price, emerges as the inconsistent contention 

that these items are all real estate because they "logically flow from" 

ownership of the theshare estate. [Appr . Br . 421 . The Appraiser has 
offered no citation of authority to support this positicm. T k  furnishings 

in the unit also "logically flow fromn timeshare ownership, but the 

Appraiser does not argue that the personalty is real estate or assessable 

as such. There is no analytical consistency to the taxing authorities' 

posit ions. 

The Appraiser dismisses the exchange privilege with a misconceived 

analogy to single family homes and horses. [Appr. Br. 42-43]. However, 

if a homeowner were by reason of his ownership entitled to participate 

in a sophisticated worldwide exchange network, or to borrow horses, 

or to do anything else beyond the rights of possession, exclusion, and 



d i s p o s i t i o n  of t h e  hame, he would have more than just a home. The rest 

is not real estate.  

Two f i n a l  poin ts :  f i r s t ,  t h e  payment of documentary stamp taxes 

on the f u l l  amount of the purchase p r i c e  is not  a binding "admissionn 

of the legal character of what is sold. [Appr. Br. 431. The Appraiser's 

argument l eads  t o  t h e  conclusion t h a t  Spanish River "admittedn t h a t  

t h e  t a n g i b l e  personal  property in  the uni ts  is rea l  estate.  Given the 

d i f f icul ty  of accurately separa t ing  r e a l  e s t a t e  value from nonreal ty  

components, a business judgment has been made t o  pay documentary tax 

on the  t o t a l  consideration. The taxing authorities are  the beneficiaries 

of t h i s ,  but they nevertheless t w i s t  it into a "damaging admission." 

Second, the  Appraiser is in no position t o  rely upon Spanish River's 

fa i lure  t o  f i l e  disclosure forms with every deed t o  i n d i c a t e  t h a t  t h e  

c o s t s  of s a l e  and f inancing under Sect ion 193.011(8) a r e  a typ ica l .  

[Appr. Br. 441. Pursuant t o  Sect ion 195.027 (6)  , such f a i l u r e  c r e a t e s  

a presumption t h a t  t h e  c o s t s  of s a l e  and f inancing are  "usual." The 

record is uncontradicted tha t  the Appraiser made no e f f o r t  t o  a s c e r t a i n  

t h e  usual  c o s t s  of s a l e  and f inancing i n  the timeshare industrv or a t  

tBanish River. [R 61-62, 357-3581. The record es tab l i shes  an indus t ry  

range of between 35% and 60% for  marketing expenses alone [R 689, 8171, 

with actual figures for  Spanish River of approximately 55%. [A 761. 

If the timeshare es ta te  is t o  be the subject af separate tax qraisal ,  

it is necessary t h a t  t h e  taxing a u t h o r i t i e s  recognize its t r u e  l e g a l  

charac ter .  It is a recurr ing  r ight  of occupancy, which is not limited 

in duration t o  one week,  and which is merely one important component 

of a larger package of benefits and services. 



The Legislature could have easi ly defined t h i s  interest  differently.  

It could have limited t h e  dura t ion  of t h e  timeshare e s t a t e ,  included 

within i ts d e f i n i t i o n  a l l  t h e  b e n e f i t s  and se rv ices  which accompany 

the i n t e r e s t ,  and excluded timeshare e s t a t e s  from t h e  c o s t s  of s a l e  

and f inancing adjustments contemplated in  Section 193.011 (8). Wlt  the 

Legislature did not do so ,  and u n t i l  it does, t h e  taxing a u t h o r i t i e s  

mst remain within the confines of the existing law. 

The Final Judgment should be reversed, and a reassessment ordered. 



The taxing authorities have not responded to the legal analysis in 

the Initial Brief. They did not respond below either. But their non- 

statutory theories apparently presented an attractive facade to the 

lower courts. It is inportant to the timeshare industry and thousands 

of owners that this Court penetrate beneath the facade. 

If the Legislature wishes to authorize appraisal of one item for 

purposes of levying a tax on another; to define timeshares as "separate 

parcelsn for appraisal purposes only; to multiply the tax liability 

of a property that is functionally identical to a hotel; to define the 

timeshare estate as a "unit weekn; to expand the concept of real property 

to include vacation benefits and services furnished to timeshare owners; 

to create an exception from Section 193.011(8) for timesharing; if it 

wishes to create all these aberrations from the general property tax 

system, it must express these wishes with clear, carprehensive legislaticn. 

In the meantime, it should not be left to the taxing authorities or 

the courts to wrestle with such matters, and timesharing should not 

be taxed cut of existence cn the basis of inference, sophistry, or semantics. 

The Final Judgment must be reversed and the cause remanded for 

entry of judgment in favor of Spanish River. 

Respectfully submitted, 
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