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PRELIMINARY STATEMENT 

R e s p o n d e n t  was t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t  a n d  t h e  

a p p e l l a n t  i n  t h e  d i s t r i c t  c o u r t  o f  appea l .  P e t i t i o n e r  was t h e  

p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t  and  t h e  appellee i n  t h e  d i s t r i c t  

c o u r t  o f  appeal. 

I n  t h e  b r i e f ,  t h e  par t ies  w i l l  b e  r e f e r r e d  t o  as  t h e y  a p p e a r  

b e f o r e  t h i s  C o u r t .  

The f o l l o w i n g  symbol  w i l l  b e  u s e d :  

R  = R e c o r d  o n  Appeal 



STATEMENT OF THE CASE 

R e s p o n d e n t  a g r e e s  w i t h  t h e  s t a t e m e n t  i n  t h e  i n i t i a l  b r i e f  

e x c e p t  t o  add t h e  f o l l o w i n g :  

R e s p o n d e n t  was p l a c e d  o n  p r o b a t i o n  f o r  two y e a r s  f o r  t h e  

o f f e n s e  o f  r o b b e r y . 1  R 2 6 2 .  A f t e r  t h e  D e p a r t m e n t  o f  C o r r e c -  

t i o n s  f i l e d  a n  a f f  i d a v i t  c h a r g i n g  t h a t  r e s p o n d e n t  v i o l a t e d  h i s  

p r o b a t i o n ,  h e  f i l e d  a m o t i o n  t o  s u p p r e s s  p h y s i c a l  

e v i d e n c e  and  s t a t e m e n t s  w i t h  r e s p e c t  t o  t h e  c h a r g e  o f  p o s s e s s i o n  

o f  PCP. R 2 6 9 - 2 7 1 .  T h e  t r i a l  c o u r t  d e n i e d  t h e  m o t i o n  t o  

s u p p r e s s ,  R 2 7 4 - 2 7 6 ,  r e v o k e d  r e s p o n d e n t ' s  p r o b a t i o n ,  a n d  

a d  j u d g e d  h i m  g u i l t y .  R 277 .  Responden t  f i l e d  a m o t i o n  t o  r e o p e n  

t h e  v i o l a t i o n  o f  p r o b a t i o n  f i n a l  h e a r i n g  a n d  t h e  m o t i o n  t o  

s u p p r e s s .  R 279-280. A f t e r  a h e a r i n g ,  t h e  t r i a l  c o u r t  f i l e d  a n  

amended o r d e r  a g a i n  d e n y i n g  t h e  m o t i o n  t o  s u p p r e s s .  R 2 8 8 - 2 8 9 .  

T h e  t r i a l  c o u r t  f o u n d  r e s p o n d e n t  t o  be a n  h a b i t u a l  o f f e n d e r ,  R 

294,  and  s e n t e n c e d  h i m  t o  30  y e a r s '  i m p r i s o n m e n t .  R 2 9 1 .  T h e  

s e n t e n c i n g  g u i d e l i n e s  c a l l e d  f o r  a s e n t e n c e  o f  e i g h t  y e a r s  i n  

p r i s o n .  R 290.  Responden t  t i m e l y  f i l e d  h i s  n o t i c e  o f  a p p e a l ,  R 

296 ,  and  h i s  a p p e a l  t o  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  f o l l o w e d .  

The r o b b e r y  o c c u r r e d  o n  December 2 6 ,  1 9 8 3 .  R261. 

- 2 -  



STATEMENT OF THE FACTS 

R e s p o n d e n t  a g r e e s  w i t h  t h e  s t a t e m e n t  i n  t h e  i n i t i a l  b r i e f  

e x c e p t  t o  add t h e  f o l l o w i n g :  

A m o t i o n  t o  s u p p r e s s  and t h e  f i n a l  h e a r i n g  f o r  v i o l a t i o n  o f  

p r o ~ a t i o n  were h e a r d  t o g e t h e r .  The f i r s t  w i t n e s s  f o r  t h e  s t a t e  

was  R o b e r t  H a r r i s o n ,  a  f o r e n s i c  c h e m i s t ,  who t e s t i f i e d  t h a t  

S t a t e ' s  E x h i b i t  A c o n s i s t e d  o f  a  d o l l a r  b i l l  w r a p p e d  a r o u n d  a  

s u b s t a n c e  which h e  i d e n t i f i e d  a s  p h e n c y c l i d i n e ,  commonly known a s  

PCP. R 10-11. 

The  n e x t  w i t n e s s  was  O f f i c e r  D e l a r o s a  o f  t h e  Ho l lywood  

P o l i c e  D e p a r t m e n t .  On t h e  d a y  i n  q u e s t i o n  h e  a n d  S e r g e a n t  

K o r d z i k o w s k i  were m a k i n g  a  t r a f f i c  s t o p  i n  t h e  p a r k i n g  l o t  o f  a  

p i z z a  r e s t a u r a n t  c a l l e d  P i z z a  King.  Someone t o l d  D e l a r o s a  t h a t  

t h e r e  was  a  f i g h t  " t o  o c c u r "  a t  t h e  r e s t a u r a n t .  The o f f i c e r s  

went  o v e r  t o  t h e  r e s t a u r a n t  a n d  a n o t h e r  p e r s o n  s a i d  t h a t  f o u r  

w h i t e  m a l e s  had j u s t  l e f t  and were g e t t i n g  i n t o  a  c a r .  R 17-18. 

D e l a r o s a ,  Kordz ikowsk i ,  and O f f i c e r  Smi th  went  up  t o  a  c a r  w h i c h  

was p a r k e d  i n  t h e  p a r k i n g  l o t .  Respondent  was a  p a s s e n g e r  i n  t h e  

f r o n t  s e a t  o f  t h e  c a r .  R 18 .  The o f f i c e r s  a s k e d  t h e  p e r s o n s  i n  

t h e  c a r  t o  p r o d u c e  i d e n t i f i c a t i o n .  Only o n e  o f  t h e  p e r s o n s  had 

" p r o p e r  i d e n t i f i c a t i o n . "  R 1 9 .  The o f f i c e r s  r a n  a  c o m p u t e r  

c h e c k ,  and a r r e s t e d  t w o  o f  t h e  p e r s o n s  o n  o u t s t a n d i n g  w a r r a n t s .  R 

1 9 .  D e l a r o s a  was i n t e r v i e w i n g  r e s p o n d e n t  and t o l d  him t o  s t a n d  i n  

f r o n t  o f  o n e  o f  t h e  p a t r o l  c a r s  and t o  s t a y  t h e r e  w h i l e  D e l a r o s a  

went  o n  w i t h  h i s  i n v e s t i g a t i o n .  Respondent  k e p t  w a l k i n g  a r o u n d ,  

and would n o t  s t a y  s t i l l .  D e l a r o s a  in formed him s e v e r a l  times t o  

s t a n d  s t i l l .  R 2 0 .  O v e r  o b j e c t i o n ,  D e l a r o s a  t e s t i f i e d  t h a t  

K o r d z i k o w s k i  t o l d  h im t h a t  r e s p o n d e n t  had been  i n v o l v e d  i n  some 



sor t  o f  s h o o t i n g  some y e a r s  back  w i t h  a DEA a g e n t .  Delarosa t h e n  

to ld  r e s p o n d e n t  t o  t u r n  a round  s o  t h a t  h e  c o u l d  p a t  h im  down f o r  

w e a p o n s .  A s  h e  t u r n e d  a r o u n d  a n d  p u t  h i s  h a n d s  o n  t h e  c a r ,  

r e s p o n d e n t  r e a c h e d  i n t o  h i s  r i g h t  f r o n t  p o c k e t  a n d  t h r e w  down a 

d o l l a r  b i l l  w h i c h  S e r g e a n t  Kordz ikowsk i  s e i z e d .  R 21.  Asked t o  

expand  upon h i s  t e s t i m o n y  t h a t  r e s p o n d e n t  was w a l k i n g  a r o u n d ,  

D e l a r o s a  r e p l i e d  t h a t  r e s p o n d e n t  k e p t  w a l k i n g  b e h i n d  t h e  o f -  

f  i c e r s ,  t u r n i n g  t o  t h e  s i d e s  o f  t h e  o f f i c e r s ,  a n d  was v e r y  

j i t t e r y .  R21. On t h e  way t o  p o l i c e  h e a d q u a r t e r s ,  r e s p o n d e n t  s a i d  

t h a t  t h e  o f f i c e r s  "mi s sed  t h e  s u b j e c t  t h a t  was s e l l i n g  PCP t h a t  

was i n  t h e  f r o n t  d o o r  a t  t h e  P i z z a  King." R23. Delarosa c o n d u c t -  

ea a V a l t o x  t e s t  o f  t h e  d o l l a r  b i l l  w h i c h  showed  p o s i t i v e .  

R22-23.  Delarosa had  n o t  known r e s p o n d e n t  p r i o r  t o  t h e  n i g h t  o f  

t h e  arrest .  R25. Delarosa d i d  n o t  see t h e  f i g h t  t h a t  s u p p o s e d l y  

o c c u r r e d  a t  t h e  p i z z a  r e s t a u r a n t .  H e  d i d  n o t  r eca l l  h a v i n g  h e a r d  

o r  s e e n  a n y t h i n g  c o n c e r n i n g  w e a p o n s  h a v i n g  b e e n  u s e d  i n  t h e  

supposed  f i g h t .  R26. D e l a r o s a  had o r d e r e d  t h e  p e o p l e  f rom t h e  

car i n  o r d e r  t o  i n v e s t i g a t e  t h e  p o s s i b i l i t y  t h a t  a m i s d e m e a n o r  

m i g h t  h a v e  o c c u r r e d .  R26.  R e s p o n d e n t  r e f u s e d  t o  g i v e  i d e n t i -  

f i c a t i o n ,  s a y i n g  t h a t  h e  was a c o n f i d e n t i a l  i n f o r m a n t .  R27.  

Delarosa t h e n  o r d e r e d  r e s p o n d e n t  t o  g i v e  h i s  name and d a t e  o f  

b i r t h ,  and o r d e r e d  him t o  s t a y  by  t h e  p o l i c e  v e h i c l e  a n d  n o t  t o  

l e a v e .  R e s p o n d e n t  w a s  d e t a i n e d .  R27. Delarosa t e s t i f i e d  t h a t  

r e s p o n d e n t  was n o t  f r e e  t o  l e a v e  u n t i l  a f t e r  t h e  i n v e s t i g a t i o n  o f  

t h e  p o s s i b l e  m i s d e m e a n o r  o f  d i s t u r b i n g  t h e  p e a c e  h a d  b e e n  

c o m p l e t e d .  R32. I t  w a s  De la rosa ' s  o p i n i o n  t h a t  r e s p o n d e n t  was 

u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  or n a r c o t i c s .  R33. 



The s t a t e ' s  n e x t  w i t n e s s  was  S e r g e a n t  K o r d z i k o w s k i .  H e  

t e s t i f i e d  t h a t  p a t r o n s  o f  t h e  p i z z a  r e s t a u r a n t  t o l d  him t h a t  

r e s p o n d e n t  and  o t h e r  s u b j e c t s  " w e r e  t h e  o n e s  i n v o l v e d  i n  t h e  

d i s t u r b a n c e . "  Asked i f  h e  was t o l d  a n y t h i n g  s p e c i f i c  a b o u t  t h e  

d i s t u r b a n c e ,  ~ o r d z i k o w s k i  r e p 1  i e d  : " T h a t  b a s i c a l l y .  J u s t  t h e  

d i s t u r b a n c e  a t  t h a t  t i m e . "  R36. K o r d z i k o w s k i  t e s t i f i e d  t h a t  

a l t h o u g h  r e s p o n d e n t  i n i t i a l l y  s a i d  h e  would  n o t  g i v e  h i s  name 

b e c a u s e  h e  was  a n  i n f o r m a n t ,  h e  f i n a l l y  d i d  g i v e  h i s  name. 

K o r d z i k o w s k i  t h e n  s p o k e  w i t h  a d e t e c t i v e  o n  t h e  r a d i o ,  who s a i d  

t h a t  " t h e  s u b j e c t  Morgan t i  was i n v o l v e d  i n  a  s h o o t i n g  o f  a  DEA 

a g e n t  s e v e r a l  y e a r s  p r i o r  t o  t h i s . "  K o r d z i k o w s k i  g a v e  t h i s  

i n f o r m a t  i o n  t o  D e l a r o s a ,  who t h e n  p a t t e d  r e s p o n d e n t  down. R38. 

A s  D e l a r o s a  s t a r t e d  t o  p a t  r e s p o n d e n t  down, r e s p o n d e n t  p u l l e d  a  

d o l l a r  b i l l  f r o m  h i s  p a n t s  p o c k e t  a n d  t h r e w  it t o  t h e  g r o u n d .  

R39. K o r d z i k o w s k i  p i c k e d  u p  t h e  b i l l .  R39-40. H e  i d e n t i f i e d  

s t a t e ' s  e x h i b i t  A a s  t h e  d o l l a r  b i l l .  R40. H e  t e s t i f i e d  t h a t  

r e s p o n d e n t  seemed t o  be  unde r  t h e  i n f l u e n c e  o f  a l c o h o l  o r  d r u g s .  

R40-41. R e s p o n d e n t  was  " s l i g h t l y "  u n d e r  t h e  i n f l u e n c e .  R41. 

S e v e r a l  m i n u t e s  e l a p s e d  d u r i n g  t h e  p e r i o d  f r o m  r e s p o n d e n t ' s  

i n i t i a l  r e f u s a l  t o  g i v e  h i s  name u n t i l  t h e  t i m e  t h a t  h e  f i n a l l y  

g a v e  h i s  name. R43-44. From t h e  t i m e  o f  t h e  s t o p  u n t i l  t h e  t i m e  

o f  t h e  p a t  down, r e s p o n d e n t  was p a c i n g  a r o u n d ,  a n d  k e p t  c a l l i n g  

K o r d z i k o w s k i  t o  t h e  s i d e .  H e  was  w a l k i n g  i n  b a c k  o f  K o r d z i -  

kowski ,  w a l k i n g  a round t h e  c a r ,  and k e p t  p u t t i n g  h i s  hands  i n  h i s  

p o c k e t s  a n d  t a k i n g  them o u t .  H e  s eemed  f i d g e t y  a n d  q u i t e  

n e r v o u s .  H e  was wea r ing  b l u e  j e a n s  and a  s h i r t  t u c k e d  i n t o  h i s  



p a n t s .  R49. K o r d z i k o w s k i  was u n a b l e  t o  t e s t i f y  whe the r  h e  saw 

any  b u l g e  i n  r e s p o n d e n t ' s  c l o t h e s  which would h a v e  i n d i c a t e d  t h a t  

h e  was c a r r y i n g  a  weapon. R49-50. 

O f f i c e r  Smi th  t e s t i f i e d  t h a t  when t h e  o f f i c e r s  a r r i v e d  a t  

t h e  p i z z a  r e s t a u r a n t  one  o f  t h e  employees  p o i n t e d  t o  a  c a r  p a r k e d  

i n  t h e  l o t  w i t h  s e v e r a l  p e r s o n s  s t a n d i n g  a round  i t .  The employee  

s a i d  t h a t  t h e y  were t h e  p e r s o n s  i n v o l v e d  i n  t h e  d i s t u r b a n c e  a t  

t h e  b a r .  Acco rd ing  t o  Smi th ,  t h e  employee s a i d  t h a t  t h e  p e r s o n s  

were " j u s t  r e f u s i n g  t o  l e a v e  a n d  b e i n g  l o u d  and so on."  Asked 

f o r  f u r t h e r  d e t a i l s  a b o u t  w h a t  e m p l o y e e s  s a i d  t o  h i m ,  S m i t h  

t e s t i f i e d :  " I t  was j u s t .  They were a l l  i n t o x i c a t e d  or unde r  t h e  

i n f l u e n c e  and I d o n ' t  e x a c t l y  remember t h e  e x a c t  d i s t u r b a n c e  b u t  

t h e y  r e f u s e d  t o  l e a v e  and were l o u d .  T h a t  I remember him s t a t i n g .  

O t h e r  t h a n  t h a t ,  t h e y  were b e g i n n i n g  t o  l e a v e  a s  w e  were t h e r e . "  

R53. The m a n a g e r  d i d  n o t  s a y  t h a t  t h e y  were d r u n k  a n d  d i s -  

o r d e r l y ,  b u t  s a i d  t h a t  t h e y  r e f u s e d  t o  l e a v e  and were l o u d .  R54. 

The  o f f i c e r s  t h e n  w e n t  o v e r  t o  t h e  p e r s o n s  by t h e  c a r  and a s k e d  

t h e m  f o r  i d e n t i f i c a t i o n .  S m i t h  n o t i c e d  t h a t  r e s p o n d e n t  was  

d e f i n i t e l y  u n d e r  t h e  i n f  l u e n c e  o f  s o m e t h i n g .  R54. Respondent  

was n o t  c o m p r e h e n d i n g  w h a t  t h e  p o l i c e  were s a y i n g ,  was  v e r y  

f i d g e t y ,  was  w a l k i n g  a r o u n d ,  a n d  wou ld  n o t  s t a y  p u t .  H e  

i n i t i a l l y  r e f u s e d  t o  g i v e  h i s  name, s a y i n g  h e  was  a n  i n f o r m a n t .  

S m i t h  t e s t  i f  i e d  t h a t  t h e  o f f i c e r s  r e c e i v e d  i n f o r m a t i o n  o v e r  t h e  

r a d i o  f rom a  d e t e c t i v e  t h a t  " p o s s i b l y  t h i s  s u b j e c t ,  or f a t h e r ,  or 

o n e  o f  t h e  members o f  t h e  f a m i l y  was i n v o l v e d  i n  t h e  s h o o t i n g  o f  

a  DEA a g e n t  ." R55. The o f f i c e r s  t h e n  d e c i d e d  t o  p a t  r e s p o n d e n t  

down.  R55. A s  t h e y  s e t  a b o u t  p a t t i n g  h im down,  r e s p o n d e n t  

r e a c h e d  i n t o  h i s  p a n t s  p o c k e t ,  p u l l e d  o u t  a  d o l l a r  b i l l  and t h r e w  



i t  t o  t h e  g r o u n d .  R56. On c r o s s - e x a m i n a t i o n ,  Smi th  a d m i t t e d  

t h a t  h e  d i d  n o t  know whe the r  t h e  p e r s o n  t o  whom h e  h a d  s p o k e n  a t  

t h e  r e s t a u r a n t  was  a n  e m p l o y e e ;  h e  may h a v e  b e e n  a  c u s t o m e r .  

R57-58. Fo r  a l l  h e  knew h e  was s i m p l y  a  p e r s o n  s i t t i n g  a t  a  t a b l e  

who d i d  n o t  l i k e  t h e  p e o p l e  who were making n o i s e .  R58. 

The n e x t  w i t n e s s  was  Donna S t a r k ,  r e s p o n d e n t ' s  p r o b a t i o n  

o f f i c e r  . S h e  t e s t  i f  i e d  t h a t  r e s p o n d e n t  was beh ind  i n  p a y i n g  h i s  

costs o f  s u p e r v i s i o n .  R63. She  t e s t i f i e d  t h a t  r e s p o n d e n t  f a i l e d  

t o  s u b m i t  t o  a n  e v a l u a t i o n  f o r  c o u n s e l i n g  o r  f o r  p l a c e m e n t  i n  a  

d r u g ,  a l c o h o l ,  p s y c h o l o g i c a l ,  or  s o c i o l o g i c a l  p rog ram.  R6 5 .  M s .  

S t a r k  d i d  n o t  g i v e  r e s p o n d e n t  a  d e a d l i n e ,  w i t h i n  t h e  two-year  

p r o b a t i o n a r y  p e r i o d ,  by  w h i c h  h e  wou ld  h a v e  t o  s u b m i t  t o  e v a -  

l u a t i o n .  R68. On J u n e  4 ,  1 9 8 5 ,  s h e  d i s c u s s e d  t h e  m a t t e r  w i t h  

r e s p o n d e n t ;  s h e  d i d  n o t  t e l l  h im t h a t  h i s  p r o b a t i o n  wou ld  b e  

r e v o k e d  f o r  h i s  f a i l u r e  t o  s u b m i t  t o  e v a 1 u a t i o n . R e s p o n d e n t  a l s o  

d i d  n o t  pay  any  o f  h i s  p u b l i c  d e f e n d e r ' s  f e e .  R66-67. M s .  S t a r k  

t e s t i f i e d  t h a t  s h e  had v e r i f i e d  t h a t  r e s p o n d e n t  was work ing  f o r  a  

f u r n i t u r e  company and was work ing  f o r  s e v e r a l  d i f f e r e n t  r o o f i n g  

companies .  She d i d  n o t  know how much h e  was making.  R67. 

De fense  c o u n s e l  s a i d  t h a t  h e  wou ld  n o t  c a l l  r e s p o n d e n t  t o  

t e s t i f y  a s  t o  t h e  m o t i o n  t o  s u p p r e s s ,  and t h e  t r i a l  c o u r t  t h e n  

h e a r d  a rgument  on  t h e  mo t ion .  

R e s p o n d e n t  d i d  t e s t i f y  o n  h i s  own b e h a l f  a s  t o  t h e  c h a r g e s  

o f  v i o l a t i o n  o f  p r o b a t i o n .  H e  t e s t i f i e d  t h a t  h e  d i d  n o t  t h i n k  

t h a t  t h e r e  was a n y  s p e c i f i c  t i m e  l i m i t  d u r i n g  which h e  would have  

t o  s e e k  t h e  e n t r a n c e  i n t o  t h e  t r e a t m e n t  p r o g r a m .  R84. H e  a l s o  

t e s t i f i e d  t h a t  h e  d i d  n o t  have  t h e  money t o  pay  f o r  a  t r e a t m e n t  

p rogram,  and d i d  n o t  h a v e  a  car i n  which t o  d r i v e  t o  t h e  program.  



R86-87. H e  t e s t i f i e d  t h a t  h e  had worked f o r  a  f u r n i t u r e  company 

f o r  a p p r o x i m a t e l y  a  month,  and t h e n ,  a f t e r  b e i n g  l a i d  o f f ,  w e n t  

t o  work  f o r  v a r i o u s  r o o f i n g  companies .  R87. H e  a d m i t t e d  t h a t  h e  

d i d  n o t  p a y  t h e  $ 4 0 . 0 0  cos t  o f  s u p e r v i s i o n ,  a n d  d i d  n o t  p a y  

a n y t h i n g  toward t h e  p u b l i c  d e f e n d e r 1  s f e e ,  t e s t i f y i n g  t h a t  h e  had 

a n  u n d e r s t a n d i n g  w i t h  h i s  a t t o r n e y  o n  t h a t  m a t t e r .  R91-92. 

Af t e r  t h e  c o n c l u s i o n  o f  r e s p o n d e n t ' s  t e s t i m o n y ,  a  somewhat 

t a n g l e d  d i s c u s s i o n  e n s u e d  b e t w e e n  t h e  t r i a l  c o u r t ,  t h e  p r o s e -  

c u t o r ,  d e f e n s e  c o u n s e l ,  r e s p o n d e n t ,  and t h e  p r o b a t i o n  o f f i c e r .  

The h e a r i n g  conc luded  w i t h  t h e  t r i a l  c o u r t  s t a t i n g  t h a t  h e  wou ld  

l e t  r e s p o n d e n t  " d i s c u s s  t h e  l e g a l  i s s u e  a t  a n o t h e r  t i m e . "  The 

t r i a l  c o u r t  s a i d  t h a t  t h e  m a t t e r  would  b e  c o n t i n u e d  u n t i l  t h e  

n e x t  week. R104. 

The  c a s e  came u p  a g a i n  b e f o r e  t h e  t r i a l  c o u r t  n i n e  d a y s  

l a t e r ,  a t  w h i c h  t ime t h e  t r i a l  c o u r t  t h e n  h e a r d  e x t e n s i v e  

a r g u m e n t  o n  t h e  m o t i o n  t o  s u p p r e s s .  D u r i n g  t h e  c o u r s e  o f  t h e  

d i s c u s s i o n ,  t h e  p r o s e c u t o r  a r g u e d  t h a t  t h e  d e f e n s e  h a d  f a i l e d  t o  

e s t a b l i s h  s t a n d i n g .  The  t r i a l  c o u r t  r e s p o n d e d  by  s a y i n g :  " I  

would a c c e p t  t h e  p o l i c e  o f f i c e r s t  t e s t i m o n y  a s  s t a t e  w i t n e s s e s  

t h a t  t h e y  s a w  him t h r o w  t h i s  down a n d  h e  d i s c a r d e d  i t .  I would 

a c c e p t  t h a t .  I wou ld  t h i n k  t h a t  e s t a b l i s h e s  h i s  s t a n d i n g . "  

R119. When d e f e n s e  c o u n s e l  s t a r t e d  t o  a r g u e  t h e  s t a n d i n g  i s s u e ,  

t h e  t r i a l  c o u r t  c u t  him o f f  s a y i n g :  " I ' m  a l l  r i g h t  w i t h  t h e  

s t a n d i n g .  I t h i n k  t h e i r  w i t n e s s e s  p r o v e  t h e  s t a n d i n g . "  R130. The 

h e a r i n g  c o n c l u d e d  w i t h  t h e  t r i a l  c o u r t  s t a t i n g  t h a t  h e  w o u l d  

t h i n k  t h e  m a t t e r  o v e r .  R132. 



On S e p t e m b e r  2 0 ,  1 9 8 5 ,  t h e  t r i a l  c o u r t  e n t e r e d  a n  o r d e r  

d e n y i n g  t h e  m o t i o n  t o  s u p p r e s s .  R274-276.   he case  came up 

a g a i n  b e f o r e  t h e  t r i a l  c o u r t  o n  O c t o b e r  2 1 ,  1 9 8 5 .  The  t r i a l  

c o u r t  j udge  r e m a r k e d  t h a t  h e  h a d  a l r e a d y  d e n i e d  t h e  m o t i o n  t o  

s u p p r e s s  and  a s k e d  i f  t h e r e  was a n y t h i n g  more t o  be done  i n  t h e  

case. R135. The p r o s e c u t o r  s a i d  t h a t  h e  h a d  p u t  i n  a l l  o f  h i s  

e v i d e n c e  e x c e p t  t o  f o r m a l l y  i n t r o d u c e  t h e  c o n t r a b a n d  i n t o  

e v i d e n c e .  R136. The t r i a l  c o u r t  a c c e p t e d  it i n t o  e v i d e n c e .  R136. 

Asked  i f  h e  h a d  a n y t h i n g  t o  p r e s e n t ,  d e f e n s e  c o u n s e l  s a i d  t h a t  

r e s p o n d e n t  had a l r e a d y  t e s t i f i e d .  R e s p o n d e n t  t h e n  s a i d  t h a t  h e  

had a  few t h i n g s  t o  s a y .  R137. Respondent  was p l a c e d  unde r  o a t h  

and g a v e  a  r a m b l i n g  d i s c o u r s e  c o n c e r n i n g  a  l i e  d e t e c t o r  t e s t  h e  

h a d  g i v e n  w h i l e  working a s  an  i n f o r m a n t  f o r  f e d e r a l  a u t h o r i t i e s .  

R137-138. H e  s a i d  t h a t  h e  had n o t  used  t h e  PCP. R138. Respondent  

d e s c r i b e d  h i s  d i s c u s s i o n  w i t h  t h e  p o l i c e  o f f i c e r  as  f o l l o w s :  

The  S t a t e  A t t o r n e y  h a s  m e  a s  a  w i t n e s s  f o r  
s e v e r a l  d i f f e r e n t  cases. H e  s a y s  I d o n ' t  care 
what you d i d  f o r  t hem.  Y o u ' r e  a scum b a g  a s  
f a r  a s  I am conce rned  and t h a t  d o l l a r  is y o u r s .  
I s a i d  no ,  it i s n ' t .  H e  s a i d  y e s ,  i t  is  a n d  

he  a r r e s t e d  m e .  

Asked  i f  h e  was t e l l i n g  t h e  c o u r t  t h a t  h e  d i d  n o t  t h row t h e  

b i l l  down,he r e p l i e d :  " I  s w e a r  t o  God I ' d  t a k e  a l i e  d e t e c t o r  

t e s t  now t o  p r o v e  t h a t . "  R140. The t r i a l  c o u r t  t h e n  found t h a t  

r e s p o n a e n t  v i o l a t e d  h i s  p r o b a t i o n  by  p o s s e s s i o n  o f  PCP, a n d  

a d j u d i c a t e d  him g u i l t y .  R140-141. 



On November  2 5 ,  1 9 8 5 ,  d e f e n s e  c o u n s e l  f i l e d  a m o t i o n  t o  

r e o p e n  t h e  v i o l a t i o n  o f  p r o b a t i o n  p r o c e e d i n g s  a n d  t h e  m o t i o n  t o  

s u p p r e s s .  K279-280 .  T h e  b a s i s  o f  t h e  m o t i o n  was t h a t  d e f e n s e  

c o u n s e l  h a d  n e w l y  d i s c o v e r e d  e v i d e n c e  t o  p r e s e n t  w h i c h  w o u l d  

c o n t r a d i c t  t h e  t e s t i m o n y  o f  t h e  p o l i c e  o f f i c e r s .  

T h e  case  came u p  b e f o r e  t h e  t r i a l  c o u r t  o n  December 2 0 ,  

1 9 8 5 .  A t  t h a t  t i m e  t h e  t r i a l  c o u r t  j u d g e  h e a r d  t h e  a d d i t i o n a l  

e v i d e n c e  p r e s e n t e d  by  r e s p o n d e n t .  

T h e  f i r s t  d e f e n s e  w i t n e s s  was M i c h a e l  R u s s o ,  r e s p o n d e n t ' s  

b r o t h e r ,  who was w i t h  h i m  o n  t h e  n i g h t  o f  h i s  a r r e s t .  H e  

t e s t i f i e d  t h a t  h e ,  r e s p o n d e n t ,  a n d  s e v e r a l  o t h e r s  w e n t  o u t  f o r  

d r i n k s  a t  P a t ' s  Bar.  T h e y  d i d  n o t  g o  t o  t h e  P i z z a  K i n g  R e s -  

t a u r a n t .  R 1 5 1 . 2  R e s p o n d e n t ' s  p a r t y  was p a r k e d  i n  a p a r k i n g  

l o t  when a p o l i c e  car p u l l e d  u p  b e h i n d  t h e m ,  b l o c k i n g  t h e i r  way 

o u t  o f  t h e  p a r k i n g  l o t .  R 1 5 2 .  T h r e e  o f f i c e r s  came u p  t o  t h e  

c a r ,  a n d  t h e  p e o p l e  g o t  o u t  o f  t h e  c a r .  R 1 5 3 .  T h e  o f f i c e r s  

p a t t e d  t h e m  down.  R 1 5 3 .  R u s s o  was s u r e  t h a t  r e s p o n d e n t  was 

p a t t e d  down w i t h  t h e  o t h e r s .  R154 .  R u s s o  saw a n  o f f i c e r  

s e a r c h i n g  r e s p o n d e n t  o r  a t t e m p t i n g  t o  s e a r c h  h i m ,  a n d  saw t h e  

p o l i c e  o f f i c e r  bend  o v e r  a n d  p i c k  u p  a d o l l a r  b i l l .  R 1 5 5 - 1 5 6 .  

R u s s o  h e a r d  someone s a y  s o m e t h i n g  a l o n g  t h e  l i n e s  o f :  " l o o k  w h a t  

M o r g a n t i  d r o p p e d . "  R160. An o f f i c e r  s t a n d i n g  n e x t  t o  R u s s o ,  who 

was i n  n o  p o s i t i o n  t o  b e  able t o  see t h e  d o l l a r  b i l l ,  a l so  s a i d  

t h a t  h e  h a d  s e e n  r e s p o n d e n t  d r o p  i t .  R160-161 .  R u s s o  h e a r d  

r e s p o n d e n t  s a y  t h a t  t h e  do l l a r  b i l l  was n o t  h i s .  R163. 

- 

2  The P i z z a  King R e s t a u r a n t  and  P a t ' s  Bar s t o o d  n e x t  t o  e a c h  o t h e r ,  
and  r e s p o n d e n t ' s  p a r t y  p a r k e d  i n  a p a r k i n g  l o t  20 or 25 f e e t  f rom 
t h e  P i z z a  King.  R155. 



The  n e x t  d e f e n s e  w i t n e s s  was M i t c h e l l  ~ o s e n h a i n ,  t h e  d r i v e r  

o f  t h e  v e h i c l e  i n  q u e s t i o n .  H e  t e s t i f i e d  t h a t  a p o l i c e  v e h i c l e  

came up and p o l i c e  o f f i c e r s  o r d e r e d  e v e r y o n e  o u t  o f  t h e  car .  The 

o f f i c e r s  s t a r t e d  c h e c k i n g  e v e r y b o d y  and a s k i n g  q u e s t i o n s .  R171. 

H e  t e s t i f i e d  t h a t  h e  was s e a r c h e d  a t o t a l  o f  t h r e e  times t h a t  

n i g h t  by  t h e  p o l i c e .  R174. H e  t e s t i f i e d  t h a t  t h e  g r o u p  was n o t  

i n  t h e  p i z z a  r e s t a u r a n t  t h a t  n i g h t .  R176-177. 

T h e  n e x t  w i t n e s s  was Randy  R e d f o r d ,  r e s p o n d e n t ' s  h a l f  

b r o t h e r ,  who was a l so  w i t h  t h e  g r o u p  o n  t h e  n i g h t  i n  q u e s t i o n .  H e  

t e s t i f i e d  t h a t  t h e y  were a b o u t  t o  p u l l  o u t  o f  t h e  p a r k i n g  l o t  of 

P a t ' s  B a r  when t h e y  were s t o p p e d  b y  t h e  p o l i c e .  R179 .  H e  

t e s t i f i e d  t h a t ,  when t h e  p o l i c e  s a i d  t h a t  r e s p o n d e n t  h a d  d r o p p e d  

t h e  d o l l a r  b i l l ,  r e s p o n d e n t  s a i d  t h a t  h e  had n o t  d r o p p e d  a n y t h i n g  

o u t  o f  h i s  p o c k e t ,  and Russo  a s k e d  t h e  p o l i c e m a n  how h e  c o u l d  see 

it .  R181-182. The p o l i c e  o f f i c e r  t a l k i n g  t o  Redfo rd  a t  t h a t  t i m e  

was a l so  n o t  i n  a p o s i t i o n  t o  b e  a b l e  t o  see t h e  d o l l a r  b e i n g  

d r o p p e d  a n d  p i c k e d  u p .  R182 .  T h e y  had b e e n  i n  P a t ' s  Ba r  t h a t  

n i g h t  b e c a u s e  r e s p o n d e n t  was supposed  t o  b e  work ing  f o r  a  f e d e r a l  

a g e n t ,  f i n d i n g  o u t  s o m e t h i n g  a b o u t  someone a t  t h e  b a r .  R184-185. 

The p o l i c e  o f f i c e r s  s e a r c h e d  R e d f o r d  a s  s o o n  as h e  g o t  o u t  o f  t h e  

car ,  and s e a r c h e d  him a g a i n  l a t e r .  R187. 

The d e f e n s e  c a l l e d  O f f i c e r  Delarosa . H e  t e s t  i f  i e d  t h a t  a 

p a t r o n  f r o m  P i z z a  K ing  d i r e c t e d  t h e  o f f i c e r s  t o  t h e  r e s t a u r a n t ,  

where  a ba rma id  t o l d  them t h a t  "a  g r o u p  o f  s u b j e c t s  were c a u s i n g  

a d i s t u r b a n c e  w i t h  a n o t h e r  o n e  o f  t h e  p a t r o n s . "  R191-192. The 

ba rma id  went  o u t s i d e  w i t h  Delarosa and p o i n t e d  down t h e  s i d e w a l k  

t o  some p e r s o n s .  Asked i f  t h e  ba rma id  i d e n t i f i e d  t h o s e  p e r s o n s  

a s  t h e  o n e s  who were " d o i n g  t h i s , "  Delarosa r e p l i e d :  " I  d o n ' t  



r e c a l l  e x a c t l y  w h a t  s h e  s a i d . "  R192. The re  were s i x  p e o p l e  i n  

t h e  c a r .  R193. D e l a r o s a  d i d  n o t  a s k  a n y  o f  them w h e t h e r  t h e y  

h a d  b e e n  i n  t h e  p i z z a  r e s t a u r a n t  a n d  n e v e r  w e n t  b a c k  t o  t h e  

r e s t a u r a n t  t o  f i n d  o u t  a n y  a d d i t i o n a l  i n f o r m a t i o n  a b o u t  t h e  

s u p p o s e d  d i s t u r b a n c e .  R195-196. None o f  t h e  s i x  p e o p l e  i n  t h e  

c a r  g a v e  any  i n d i c a t i o n  t h a t  t h e y  had been  i n  P i z z a  K i n g .  R196. 

Asked  by  t h e  t r i a l  judge  whe the r  anyone i n d i c a t e d  t h a t  t h e y  were 

n o t  i n  t h e  P i z z a  King, D e l a r o s a  r e p l i e d :  " N o ,  j u d g e .  The o n l y  

r e a s o n  I knew t h e y  w e r e  is from t h e  barmaid  who p o i n t e d  a t  them 

and s a i d  t h a t ' s  them. Whi le  I was w a l k i n g  u p  t o  t h e  P i z z a  King  

w i t h  t h e  p a t r o n  t h i s  g r o u p  o f  s u b j e c t s  were wa lk ing  t o w a r d s  t h e  

c a r  f rom t h e  p i z z a  King and i n  t h a t  d i r e c t i o n .  They were wa lk ing  

s o u t h b o u n d  t o w a r d  t h e i r  c a r  .I1 R196. D e l a r o s a  r e p e a t e d  h i s  

p r e v i o u s  t e s t i m o n y  t h a t  r e s p o n d e n t  r e a c h e d  i n s i d e  h i s  p o c k e t  a n d  

t h r e w  down a d o l l a r  b i l l  a s  D e l a r o s a  was a b o u t  t o  s e a r c h  him. 

R198-199. D e l a r o s a  t e s t i f i e d  t h a t  R o s e n h a i n ' s  ca r  was p a r k e d  

h a l f w a y  b e t w e e n  P i z z a  King  and  P a t ' s  B a r .  R202. D e l a r o s a  

t e s t i f i e d  t h a t  h e  c o u l d  n o t  remember w h e t h e r  i t  was  t h e  b a r m a i d  

o r  a p a t r o n  who had  p o i n t e d  down t h e  s i d e w a l k  and s a i d ,  " t h a t ' s  

them." R203. Asked what h e  t o l d  t h e  o c c u p a n t s  o f  t h e  ca r  when 

h e  w e n t  u p  t o  i t ,  D e l a r o s a  r e p l i e d :  " I  t o l d  t h e m  w e  h a d  a  

c o m p l a i n t  o f  a d i s t u r b a n c e  a n d  t h e y  were i n v o l v e d  w i t h  t h e  

d i s t u r b a n c e . "  The  two women w i t h  r e s p o n d e n t  were e x t r e m e l y  

i n t o x i c a t e d .  The p e r s o n  who o r i g i n a l l y  f l a g g e d  down t h e  o f f i c e r s  

n e v e r  d i d  p o i n t  t o  r e s p o n d e n t ' s  g r o u p  and s a y  t h a t  t h e y  were t h e  

p e r s o n s  i n v o l v e d  i n  t h e  d i s t u r b a n c e .  R206. 



R e s p o n d e n t  t e s t i f i e d  o n  h i s  own b e h a l f .  H e  t e s t i f i e d  t h a t  

h e  was s e a r c h e d  twice  o n  t h e  n i g h t  i n  q u e s t i o n .  H e  t e s t i f i e d  

t h a t  when h e  t r i e d  t o  e x p l a i n  t o  o n e  o f  t h e  o f f i c e r s  t h a t  h e  was 

a c o n f i d e n t i a l  i n f o r m a n t ,  t h e  o f f i c e r  s a i d :  " M o r g a n t i ,  I d o n ' t  

care what  you  h a v e  been  d o i n g  f o r  them. A s  f a r  as I am c o n c e r n e d  

you are s t i l l  a scum b a g . "  R208 .  R e s p o n d e n t  was s e a r c h e d  a s  

s o o n  a s  h e  g o t  o u t  o f  t h e  c a r .  R208.  Delarosa e m p t i e d  r e s p o n -  

d e n t ' s  p o c k e t s ,  r e m o v i n g  a c o u p l e  o f  f o l d e d  d o l l a r  b i l l s .  

Delarosa d i d  n o t  p i c k  u p  a d o l l a r  b i l l  a t  t h a t  t i m e .  About  f i v e  

m i n u t e s  l a t e r ,  D e l a r o s a  p i c k e d  up a d o l l a r  b i l l  f r o m  t h e  g r o u n d  

a n d  s e a r c h e d  r e s p o n d e n t  a g a i n .  R209. The r o l l e d  up d o l l a r  b i l l  

was n o t  r e s p o n d e n t ' s  and h e  had n e v e r  s e e n  it b e f o r e  i n  h i s  l i f e .  

R201. The PCP was n o t  h i s .  R201. 

A f t e r  r e s p o n d e n t ' s  t e s t i m o n y ,  d e f e n s e  c o u n s e l  s t a t e d  t h a t  h e  

h a d  s u b p o e n a e d  O f f i c e r  B a r b e r ,  a n d  t h a t  B a r b e r  h a d  f a i l e d  t o  

a p p e a r .  T h e  t r i a l  c o u r t  j u d g e  s a i d  t h a t  h e  w o u l d  recess t h e  

p r o c e e d i n g s  u n t i l  December 3 0 t h  so t h a t  r e s p o n d e n t  c o u l d  b r i n g  i n  

h i s  w i t n e s s e s .  R224. 

When t h e  case  came up a g a i n  o n  December 3 0 ,  1985 ,  t h e r e  was 

f u r t h e r  d i s c u s s i o n  o f  d e f e n s e  c o u n s e l ' s  a t t e m p t s  t o  s u b p o e n a  

w i t n e s s e s .  D e f e n s e  c o u n s e l  s a i d  t h a t  h e  was u n a b l e  t o  g e t  a 

s u b p o e n a  s e r v e d  o n  B a r b e r  t o  a p p e a r  o n  t h e  3 0 t h  b e c a u s e  h e  needed  

t e n  w o r k i n g  d a y s  i n  o r d e r  t o  h a v e  t h e  s u b p o e n a  s e r v e d .  R227. 

A f t e r  f u r t h e r  d i s c u s s i o n ,  t h e  p r o s e c u t o r  and  t h e  d e f e n s e  a t t o r n e y  

l e f t  t h e  c o u r t  room t o  s p e a k  w i t h  O f f i c e r  B a r b e r  o n  t h e  phone ,  

a n d ,  upon t h e i r  r e t u r n ,  s t i p u l a t e d  t o  w h a t  B a r b e r  w o u l d  t e s t i f y  

t o  a t  a h e a r i n g .  R229-230. Acco rd ing  t o  t h e  s t i p u l a t i o n ,  B a r b e r  

would h a v e  t e s t i f i e d  t h a t  ~ o r d z i k o w s k i  c a l l e d  t h e  s t a t i o n  t o  f i n d  



o u t  i f  a n y  o n e  k n e w  a b o u t  a n y  o n e  named M o r g a n t i .  B a r b e r  t o l d  

K o r d z i ~ o w s k i  t h a t  " h e  k n e w  o f  M o r g a n t i s . "  B a r b e r  d i d  n o t  

r e m e m b e r  a n y  c o n v e r s a t i o n  c o n c e r n i n g  t h e  s h o o t i n g  o f  a DEA a g e n t  

or a n y  m e n t i o n  o f  a s p e c i f i c  member o f  t h e  M o r g a n t i  f a m i l y .  H e  

d i d  t e l l  K o r d z i k o w s k i  t h a t  h e  knew o f  some M o r g a n t i s  t h a t  d e a l t  

i n  m a c h i n e  g u n s .  B a r b e r  h a d  n o  i n f o r m a t i o n  t o  i n d i c a t e  t h a t  

r e s p o n d e n t  was, i n  f a c t ,  a member o f  t h i s  M o r g a n t i  f a m i l y  t h a t  

d e a l t  i n  m a c h i n e  g u n s .  A c c o r d i n g  t o  t h e  p r o s e c u t o r ,  Barber  h a d  

a l s o  s a i d  o n  t h e  t e l e p h o n e  t h a t  h e  knew t h a t  t h e  M o r g a n t i  f a m i l y  

w o r k e d  t o g e t h e r ,  b u t  d e f e n s e  c o u n s e l  s a i d  t h a t  h e  d i d  n o t  

s p e c i f i c a l l y  remember t h a t  p a r t  o f  t h e  c o n v e r s a t i o n .  R230-231. 

A f t e r  f u r t h e r  d i s c u s s i o n ,  t h e  t r i a l  c o u r t  r e c e s s e d  t h e  

p r o c e e d i n g s .  On J a n u a r y  2 2 ,  1 9 8 6 ,  t h e  t r i a l  c o u r t  e n t e r e d  a n  

amended o r d e r  d e n y i n g  t h e  m o t i o n  t o  s u p p r e s s .  R288-289. 

T h e  case  came u p  a g a i n  o n  J a n u a r y  2 6 ,  1 9 8 6 .  A t  t h a t  t i m e  

d e f e n s e  c o u n s e l  s a i d  t h a t  h e  h a d  p r e p a r e d  a m o t i o n  t o  r e c u s e  t h e  

t r i a l  j u d g e ,  b u t  was u n a b l e  t o  f i l e  it b e c a u s e  h e  ha? b e e n  u n a b l e  

t o  g e t  two p e r s o n s  t o  s i g n  a f f i d a v i t s  s e t t i n g  f o r t h  t h e  f a c t s  

r e l i e d  u p o n  as  g r o u n d s  f o r  d i s q u a l i f i c a t i o n  as  r e q u i r e d  b y  R u l e  

3 . 2 3 0 ,  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e .  R240-241. The  b a s i s  

o f  t h e  m o t i o n  t o  r e c u s e  was t h a t  t h e  t r i a l  c o u r t  j u d g e  h a d  made 

u n f a v o r a b l e  r e m a r k s  a b o u t  r e s p o n d e n t  a t  t h e  s e n t e n c i n g  h e a r i n g  

f o r  M r .  R o s e n h a i n .  D e f e n s e  c o u n s e l  s t a t e d  t h a t  h e  h a d  s p o k e n  

w i t h  " i n  e x c e s s  o f  1 0  p e o p l e "  a b o u t  t h e  m o t i o n ,  b u t  t h e y  a l l  

r e f u s e d  t o  s i g n  t h e  n e c e s s a r y  a f f i d a v i t s .  R242-243. The  t r i a l  

c o u r t  t h e n  p r o c e e d e d  t o  f i n d  t h a t  r e s p o n d e n t  v i o l a t e d  h i s  

p r o b a t  i o n  b y  p o s s e s s i o n  o f  p h e n c y c l i d i n e .  R243-244. The t r i a l  

c o u r t  j u d g e  s a i d  t h a t  h e  was n o t  g o i n g  t o  f i n d  r e s p o n d e n t  i n  



v i o l a t i o n  o f  h i s  p r o b a t i o n  a s  t o  t h e  c h a r g e s  o f  f a i l i n g  t o  pay  

h i s  costs o f  s u p e r v i s i o n  and o f  n o t  p a y i n g  h i s  p u b l i c  d e f e n d e r ' s  

f e e .  A l though  t h e  t r i a l  c o u r t  found  t h a t  r e s p o n d e n t  had f a i l e d  t o  

a t t e n d  a  d r u g ,  a l c o h o l ,  p s y c h o l o g i c a l ,  or  s o c i o l o g i c a l  r e h a b i l i -  

t a t i o n  p r o g r a m  a s  o f  J u l y  1 5 ,  1 9 8 5 ,  t h e  t r i a l  c o u r t  d i d  n o t  

s p e c i f i c a l l y  s a y  whe the r  h e  was f i n d i n g  r e s p o n d e n t  i n  v i o l a t i o n  

o f  h i s  p r o b a t i o n  a s  t o  t h i s  a l l e g a t i o n .  R244. 

The  s t a t e  moved t h a t  r e s p o n d e n t  b e  d e c l a r e d  a n  h a b i t u a l  

o f f e n d e r .  The  t r i a l  c o u r t  found t h a t  h e  had t h r e e  p r i o r  f e l o n y  

c o n v i c t i o n s .  R256. The t r i a l  c o u r t  d e c l a r e d :  

The  C o u r t  d o e s  f i n d  t h a t  u n d e r  t h e  s e c t i o n  
775.084,  it is n e c e s s a r y  f o r  t h e  p r o t e c t i o n  o f  
t h e  p u b l i c  f r o m  f u r t h e r  c r i m i n a l  a c t i v i t y  by 
t h e  d e f e n d a n t  t h a t  h e  b e  d e c l a r e d  a n  h a b i t u a l  
f e l o n y  o f  f e n d e r  a n d  t h a t  i n  t h i s  p a r t i c u l a r  
c a s e  h e  s h o u l d  be  s e n t e n c e d  t o  b e  i n c a r c e r a t e d  
w i t h  t h e  D i v i s i o n  o f  C o r r e c t i o n s  f o r  a  p e r i o d  
o f  30 y e a r s .  

R258. 

The  p r o s e c u t o r  a s k e d  w h e t h e r  t h e  c o u r t  wou ld  make a d d i t i o n a l  

f i n d i n g s  a s  t o  why it was n e c e s s a r y  t h a t  r e s p o n d e n t  b e  f o u n d  t o  

b e  a  h a b i t u a l  o f f e n d e r ,  a n d  t h e  t r i a l  c o u r t  r e p l i e d :  "I  w i l l .  

I t ' s  o b v i o u s l y  based  upon h i s  r e c o r d . "  R258. 



SUMMARY OF ARGUMENT 

1. A s s e s s m e n t  o f  c o s t s  a g a i n s t  r e s p o n d e n t  u n d e r  s e c t i o n  

2 7 . 3 4 5 5 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 )  v i o l a t e d  t h e  Ex P o s t  F a c t o  

C l a u s e  s i n c e  t h e  crime o c c u r r e d  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  

s t a t u t e .  

2 .  The t r i a l  c o u r t  e r r e d  by d e n y i n g  t h e  mo t ion  t o  s u p p r e s s .  

The o f f i c e r  who o r d e r e d  r e s p o n d e n t  t o  s u b m i t  t o  a p a t  down f o r  

w e a p o n s  d i d  n o t  h a v e  s u c h  i n f o r m a t i o n  a v a i l a b l e  t o  h im a s  t o  

j u s t i f y  a  wel l - founded  s u s p i c i o n  t h a t  r e s p o n d e n t  was  a r m e d  a n d  

d a n g e r o u s .  Hence  t h e  o r d e r  t h a t  r e s p o n d e n t  t u r n  a r o u n d  a n d  

s u b m i t  t o  a pat-down s e a r c h  was i l l e g a l .  Respondent  d i d  n o t  lose 

s t a n d i n g  t o  a t t a c k  t h e  s e a r c h  b y  t h r o w i n g  down t h e  d r u g - l a d e n  

d o l l a r  b i l l .  

3 .  The  t r i a l  c o u r t  e r r e d  b y  r e v o k i n g  r e s p o n d e n t ' s  p r o -  

b a t i o n .  The  c h a r g e  o f  p o s s e s s i o n  o f  P.C.P. s h o u l d  h a v e  b e e n  

d i s m i s s e d  b e c a u s e  t h e  P.C.P.  s h o u l d  h a v e  b e e n  s u p p r e s s e d  a s  

a r g u e d  above .  



POINT I 

IMPOSITION OF COSTS UNDER SECTION 2 7 . 3 4 5 5 ,  
FLORIDA STATUTES ( 1 9 8 5 )  VIOLATED THE EX POST 
FACT0 CLAUSE 

T h e  crime o f  w h i c h  r e s p o n d e n t  was found  g u i l t y  o c c u r r e d  i n  

1 9 8 3 ,  R261 ,  w e l l  b e f o r e  t h e  J u l y  1, 1 9 8 5  e f f e c t i v e  d a t e  o f  

s e c t i o n  2 7 . 3 4 5 5 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  N e v e r t h e l e s s ,  t h e  

t r i a l  c o u r t  assessed $200 i n  costs a g a i n s t  r e s p o n d e n t  p u r s u a n t  t o  

s e c t i o n  2 7 . 3 4 5 5 .  R277 .  A law w h i c h  i s  r e t r o a c t i v e  a n d  more 

o n e r o u s  t h a n  t h e  law i n  e f f e c t  o n  t h e  d a t e  o f  t h e  o f f e n s e  

v i o l a t e s  t h e  Ex P o s t  F a c t o  C l a u s e .  Weaver v .  Graham, 450 U . S .  

2 4 ,  1 0 1  S . C t .  9 6 0 ,  67 L.Ed.2d 1 7  ( 1 9 8 1 ) .  ~ a n i f e s t l y ,  it is more 

o n e r o u s  t o  h a v e  t o  p a y  $200 t h a n  n o t  t o  h a v e  t o  p a y  $200.  Hence,  

t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  s e c t i o n  2 7 . 3 4 5 5  t o  r e s p o n d e n t  

v i o l a t e s  t h e  Ex P o s t  F a c t o  C l a u s e .  



POINT I1 

THE TRIAL COURT ERRED BY DENYING THE MOTION TO 
SUPPRESS 

O f f i c e r  D e l a r o s a  t e s t i f i e d  t h a t  h e  saw r e s p o n d e n t  t h r o w  down 

a  d o l l a r  b i l l  a f t e r  D e l a r o s a  t o l d  him t o  t u r n  a round t o  be  p a t t e d  

down f o r  w e a p o n s .  R21. A t  t h e  t i m e  o f  t h e  p a t  down, D e l a r o s a  

knew t h e  f o l l o w i n g .  Someone had t o l d  D e l a r o s a  " t h a t  t h e r e  was a 

f i g h t  t o  o c c u r  a t  P i z z a  King." R18. D e l a r o s a  and o t h e r  o f f i c e r s  

went t o  P i z z a  King,  and D e l a r o s a  l e a r n e d  t h e  f o l l o w i n g :  " A t  t h a t  

p o i n t  o n e  o f  t h e  p a t r o n s  t o l d  u s  t h a t  f o u r  w h i t e  m a l e s  j u s t  l e f t .  

T h a t  t h e y  were g e t t i n g  i n t o  a  c a r  a n d  were a b o u t  t o  l e a v e . "  

R18.3 The  o f f i c e r s  s t o p p e d  t h e  c a r ,  and  had  i t s  o c c u p a n t s  g e t  

o u t .  R e s p o n d e n t ,  o n e  o f  t h e  c a r ' s  p a s s e n g e r s ,  k e p t  w a l k i n g  

a r o u n d .  D e l a r o s a  t e s t i f i e d  t h a t  S g t .  Kordzikowski  t o l d  him " t h a t  

M r .  Morgant i  was i n v o l v e d  i n  some t y p e  o f  s h o o t i n g  a  f ew y e a r s  

b a c k  w i t h  a  DEA a g e n t . "  R21. I t  was t h e n  t h a t  D e l a r o s a  o r d e r e d  

r e s p o n d e n t  t o  t u r n  a r o u n d  so t h a t  h e  c o u l d  b e  p a t t e d  down f o r  

weapons. R21. 

F r o m  t h e  t h e  f o r e g o i n g ,  a l l  t h a t  D e l a r o s a  knew when h e  

o r d e r e d  r e s p o n d e n t  t o  t u r n  a round t o  be  s e a r c h e d  was t h a t  he  had 

l e f t  a  r e s t a u r a n t  where a  f i g h t  was t o  o c c u r  or  had o c c u r r e d ,  and 

t h a t  h e  had been " i n v o l v e d  i n  some t y p e  o f  s h o o t i n g  a  f e w  y e a r s  

back  w i t h  a  DEA a g e n t . "  

The e x c l u s i o n a r y  r u l e  a p p l i e s  t o  v i o l a t i o n  o f  p r o b a t i o n  

c a s e s .  S t a t e  v .  Cross,  487  So .2d  1 0 5 6  ( F l a .  1 9 8 6 ) .  A p o l i c e  

o f f i c e r  may l e g a l l y  p a t  down t h e  p a s s e n g e r  o f  a  s t o p p e d  v e h i c l e  

o n l y  upon a  founded s u s p i c i o n  t h a t  t h e  p a s s e n g e r  is "a rmed  a n d  

A t  r e c o r d  p a g e s  191-192 D e l a r o s a  t e s t i f i e d  t h a t  it was a  barmaid 
who f i n g e r e d  r e s p o n d e n t ' s  p a r t y .  



d a n g e r o u s . "  T e r r y  v .  O h i o ,  392  U.S. 1, 2 7 ,  8 8  S .Ct .  1868 ,  20 

L.Ed.2d 8 8 9  ( 1 9 6 9 ) ,  Mich igan  v .  Long, 463 U.S. 1032 ,  1049 ,  n.14,  

1 0 3  S . C t .  3 4 6 9 ,  77 L.Ed.2d 1 2 0 1  ( 1 9 8 3 )  ( a p p l y i n g  T e r r y  t o  

i n v e s t i g a t i v e  s t o p s  o f  a u t o m o b i l e s ) .  

A p e r s o n  who " d i t c h e s "  or abandons  c o n t r a b a n d  i n  t h e  f a c e  o f  

a n  i l l e g a l  s e a r c h  o r  a r r e s t  d o e s  n o t  lose h i s  r i g h t  t o  c o n t e s t  

t h e  i l l e g a l  s e a r c h .  E a r n e s t  v .  S t a t e ,  293 So.2d 111 ( F l a .  1st 

DCA 1 9 7 4 ) ,  S t a t e  v .  Lundy ,  334  S o . 2 d  6 7 1  ( F l a .  4 t h  DCA 1 9 7 6 ) r  

R.J.M. v .  S t a t e ,  456 So.2d 584 ( F l a .  3 rd  DCA 1 9 8 4 ) .  

I n  v i e w  o f  t h e  f o r e g o i n g  cases ,  r e s p o n d e n t  a r g u e s  t h a t  

O f f i c e r  D e l a r o s a  d i d  n o t  have  s u f f i c i e n t  i n f o r m a t  i o n  upon  w h i c h  

t o  b a s e  a  c o n c l u s i o n  t h a t  r e s p o n d e n t  was  a r m e d  and  d a n g e r o u s .  

H e n c e ,  t h e  p a t  down was i l l e g a l .  F u r t h e r ,  t h r o w i n g  down t h e  

d o l l a r  b i l l  when f a c e d  w i t h  t h e  i l l e g a l  s e a r c h  d i d  n o t  c o n s t i t u t e  

a b a n d o n m e n t  o f  t h e  b i l l .  F i n a l l y ,  i t  is  c l e a r  t h a t  t h e  t r i a l  

c o u r t  e r r e d  by  f i n d i n g  b o t h  t h a t  r e s p o n d e n t  d i d  n o t  p o s s e s s  t h e  

P.C.P.-laden d o l l a r  b i l l  ( s o  t h a t  h e  d i d  n o t  h a v e  s t a n d i n g  t o  

c h a l l e n g e  i t s  s e i z u r e )  a n d  t h a t  h e  d i d  p o s s e s s  t h e  d o l l a r  b i l l  

( s o  t h a t  h e  v i o l a t e d  h i s  p r o b a t i o n ) ,  t h e  t w o  f i n d i n g s  b e i n g  

c o n t r a d i c t o r y  t o  o n e  a n o t h e r .  

I n  v i e w  o f  t h e  f o r e g o i n g ,  t h e  t r i a l  c o u r t  e r r e d  by d e n y i n g  

t h e  m o t i o n  t o  s u p p r e s s .  
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THE TRIAL COURT ERRED BY REVOKING RESPONDENT'S 
PROBATION 

The a f f i d a v i t  o f  v i o l a t i o n  a l l e g e d  f o u r  c h a r g e s  o f  v i o l a t i o n  

o f  p r o b a t i o n :  p o s s e s s i o n  o f  PCP, a c o n t r o l l e d  s u b s t a n c e ;  f a i l u r e  

t o  p a y  costs o f  s u p e r v i s i o n ;  f a i l u r e  t o  s u b m i t  t o  e v a l u a t i o n  f o r  

c o u n s e l l i n g  o r  t r e a t m e n t ;  a n d  f a i l u r e  t o  p a y  t h e  P u b l i c  D e -  

f e n d e r ' s  f e e .  R266 .  T h e  D i s t r i c t  C o u r t  o f  Appea l  h a s  a l r e a d y  

r u l e d  t h a t  t h e  o n l y  b a s i s  f o r  t h e  r e v o c a t i o n  o f  p r o b a t i o n  was t h e  

p o s s e s s i o n  o f  P.C.P. 

R e s p o n d e n t  s u b m i t s  t h a t  t h e  t r i a l  c o u r t  e r r e d  by  r e v o k i n g  

h i s  p r o b a t i o n  o n  t h e  g r o u n d  t h a t  h e  p o s s e s s e d  P.C.P.  I n  t h i s  

r e g a r d ,  h e  r e l i e s  o n  t h e  a r g u m e n t  i n  p o i n t  I1 a b o v e  t h a t  t h e  

t r i a l  c o u r t  e r r e d  i n  n o t  s u p p r e s s i n g  t h e  P.C.P. H e  a l s o  s u b m i t s  

t h a t  t h e  t r i a l  c o u r t  e r r e d  b y  f i n d i n g  b o t h  t h a t  r e s p o n d e n t  d i d  

n o t  p o s s e s s  t h e  P.C.P. so t h a t  h e  l a c k e d  s t a n d i n g  t o  a t t a c k  i t s  

s e i z u r e  and  t h a t  r e s p o n d e n t  d i d  p o s s e s s  t h e  P.C.P. so t h a t  h e  was 

g u i l t y  o f  v i o l a t i n g  h i s  p r o b a t i o n :  t h e  t w o  f a c t u a l  f i n d i n g s  

s i m p l y  c o n t r a d i c t  e a c h  o t h e r .  
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CONCLUSION 

T h e  d i s t r i c t  c o u r t  c o r r e c t l y  r u l e d  t h a t  t h e  $200 i n  costs 

s h o u l d  b e  s t r i c k e n ,  a n d  t h a t  r u l i n g  s h o u l d  b e  a f f i r m e d .  T h e  

p o r t i o n s  o f  t h e  d i s t r i c t  c o u r t  o p i n i o n  a f f i r m i n g  t h e  d e n i a l  o f  

r e s p o n d e n t 1  s m o t  i o n  t o  s u p p r e s s ,  and  a f f i r m i n g  t h e  r e v o c a t  i o n  o f  

h i s  p r o b a t i o n  s h o u l d  b e  r e v e r s e d .  
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