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STATEPENT OF THE CASE 

Petitionerwas arrested on May 11, 1981, as the result of his involvement 

i n  a t ra f f ic  fatal i ty.  (R 4-5, 26-27, 29) On August 12,  1981, an information 

for vehicular homicide was f i led  against him. (R 2 ,  106) On July 2, 1984, 

h is  mt ion  for discharge was denied. (R 111-112, 128-130) On October 5, 1984, 

the t r i a l  court granted Petitioner's mt ion  for discharge, which order was 

reversed by the Fifth D i s t r i c t  Court of Appal i n  State v. Livingston, 475 So. 

2d 1328 (Fla. 5th DCA 1985). (R 135-137, 138-140) Petitioner entered a plea 

of nolo contendere, reserving h i s  right t o  a p p a l  the July 2 ,  1984, denial of 

his  mt ion  for discharge, and was sentenced on March 12 ,  1986, t o  spend two and 

a half years i n  prison, t o  be followed by two years on probation. (R 92, 93-95) 

Petitioner's conviction was affinned on November 20, 1986, by the Fifth 

D i s t r i c t  Court of Appal, but the portion of the sentence imposing comrrmnity 

service -- i n  l ieu  of court costs was reversed and the following question was 

cert if ied t o  this Honorable Court: 

DOES THE APPLICATION OF SEKTION 27.3455, 
FIX>RIDA STATUTES (1985), TO CRIMES COM- 
MITI!ED PRIOR TO THE EFFECI'W RATE OF THE 
STATUTE VIOLATE THE EX POST FACTO PROVI- 
SIONS OF THE CONSTITUTIONS OF THE UNITED 
STATES AND OF THE STATE OF mx>RIDA, OR 
DOES THE STATUTE MERELY EFFECT A PROCE- 
DURAL CHANGE AS IS PERMITIED UNDER STATE 
V. JACKSON, 478 So. 2d 1054 (FIJI. 1m 

Petitioner's notice t o  invoke this Honorable Court's jurisdiction herein 

was tirnely f i led  on December 19, 1986, i n  the Fifth D i s t r i c t  Court of Appal. 



STATEMENT OF THE FACI'S 

Petitioner was arrested on May 11, 1981, in connection w i t h  a t r a f f i c  

fatal i ty.  (R 4-5, 26-27, 29) He had been living i n  an apartment -1s which 

was being renovated and which was not rented t o  tenants unt i l  October 1981. 

(R 7, 20, 34, 35, 36, 37) Thereafter, and a t t i r e s  prior t o  May 11, 1981, he 

lived with Dana Hopfer whom he la te r  married. (R 9, 11, 44, 52) He and Ms. 

Hopfer lived a t  several addresses during the tire between his i n i t i a l  arrest  

and his subsequent arrest  on a capias which was issued upon the f i l ing  of an 

information for vehicular hcanicide on August 12 ,  1981. (R 8, 11, 19, 20, 49, 

6) The u t i l i t i e s  a t  their  various addresses were i n  Ms. Hopfer's m, and 

the post office box address which he gave a t  the time of h i s  arrest was i n  her 

name. (R 12 ,  1 4 ,  13, 28, 34, 35) Petitioner never l e f t  the s ta te  of Florida 

o r c h a n g e d h i s m a n d , f o r m s t o f t h e t i m e b e t w e e n M a y 1 1 , 1 9 0 1 , a n d h i s 1 9 8 4  

arrest ,  he worked for Paul Putnam as  a bricklayer and was i n  frequent contact 

w i t h  h i s  employer. (R 8, 43, 50) 

A Brevard County deputy attempted t o  serve the capias on Petitioner i n  

August of 1981, finding the apartment mmplex address t o  be a vacant building, 

and finding no u t i l i t i e s  in Petitioner's name. (R 33-37) He did not check 

the j a i l ' s  records for any further information on Petitioner. (R 35, 36) 

Petitioner's employer tes t i f ied t h a t  a t  the time of his  release from j a i l  i n  

1981, Petitioner discussed w i t h  him h is  intention t o  m e  i n  order t o  avoid 

being sued by the deceased's family. (R 49, 53) M r .  Putnam told an Assistant 

State Attorney i n  1981 about h i s  relationship w i t h  Petitioner as  h i s  employer. 

(R 51) 



SUMMARY OF ARGumNT 

POINT I: Although the State of Florida could not locate Petitioner af ter  

an information had been f i led  against him for vehicular hcanicide, there was no 

showing that he was "unavailable" for trial where the State had knowledge of 

his employment which was maintained throughout the one hundred and eighty days 

following his 1981 arres t  and for much of the years thereafter; where Petitioner 

never l e f t  the county i n  which he was arrested or changed his  m; and where 

an announmnt  that no information would be f i led  was made by the State and 

there was no evidence that  Petitioner had knowledge or any way of knowing that 

an information was subsequently f i led  under a new case number and a capias 

issued for h i s  arrest .  

POINT 11: Because the crime for which Petitioner was sentenced occurred 

in 1981, the imposition of c m u n i t y  service -- i n  l ieu of court costs was an 

ex ~ s t  facto application of a statute which did not became effective until  - 

1985. 



THE TRIAL COURT ERRED BY DENYING 
PETITIONER'S MYTION FOR DISCHARGE 
PURSUANT TO RUU3 3.191(a) WHERE 
THE STATE FAILED TO BRING HIM TO 
TRLAL WITHIN 1810 DAYS OF H I S  ZEREST 
DURING WHICH PERIOD OF TlME HE WAS 
CONTINUOUSLY AVAILABLE FOR TRIAL. 

Prior t o  its 1985 amendment, Rule 3.191(a) provided that  i f  a person 

charged with a felony is not brought to t r i a l  within 180 days of h i s  arrest ,  

upon his motion he shall be discharged f r m  the crime. Because the State did 

not establish that  Petitioner had been unavailable for t r i a l  between the time 

of his i n i t i a l  arrest ,  May 11, 1981, and his  second arrest  i n  1984, the trial 

court should have granted his  motion for discharge under the speedy t r i a l  rule. 

A t  the June 20, 1984, hearing on Petitioner's motion for discharge, the 

State presented evidence that he gave the arresting officer three addresses, 

including his then g i r l  friend's post office box number. (R 28-29, 30) A 

Brevard County deputy was then called t o  t es t i fy  that he was not able t o  locate 

Petitioner a t  one of the addresses, which had been a vacant apartment building 

a t  the time of h i s  arrest .  (R 34, 35, 36, 37) The deputy also determined that  

there were no u t i l i t i e s  being furnished i n  Brevard County i n  Petitioner's name. 

(R 34, 35) Checking w i t h  the apartment address and with the u t i l i t y  companies 

was the deputy's only effor t  t o  locate Petitioner i n  1981; he did not check the 

Brevard County J a i l ' s  booking records, which were available t o  him, and which 

would have revealed Petitioner's employer with w h m  he was i n  regular contact a 



throughout mst of the t i m e  that the State  wished t o  say tha t  he was unavailable 

for  t r i a l .  (R 35, 36, 8, 43, 50, 51) A t  the time the deputy was seeking Peti- 

t ioner ' s  arrest in 1981, moreover, an announcement tha t  no information would be 

f i l e d  had been made by the State  Attorney's Office. (R 6) Pet i t ioner 's  employer 

t e s t i f i ed  t h a t  Petit ioner and h i s  future wife intended t o  change their residence 

i n  order t o  avoid being sued by the family of the person k i l led  i n  the accident, 

but there was no evidence whatsoever tha t  Petit ioner knew o r  had any reason t o  

know that an information had been subsequently f i l e d  against him. (R 49, 53) 

Rule 3.191(h)(2) provides that the State may not extend the speedy t r i a l  period 

by its manner of f i l i n g  charges o r  subsequent charges ar is ing out of the same 

criminal episode. In  Fyman v.  State,  450 So. 2d 1250 (Fla. 2d DCA 1984), the 

D i s t r i c t  Court held t h a t  the delay i n  Fyman's t r i a l  was not at t r ibutable t o  

him because F'yman had no duty t o  remain available for  t r i a l  on new charges of 

which he had no knowledge. The defendant i n  Winfield v. State,  11 F.L.W. 2557 

(Fla. 2d DCA December 3, 1986), had been discharged pursuant to an adversary 

preliminary hearing a t  which no probable cause had been found. Since there was 

no information pending, the D i s t r i c t  Court found t h a t  Winfield had no obligation 

to notify the court of h i s  change of address o r  otherwise keep i n  touch w i t h  the 

court, and ordered him discharged. 

Likewise, there is no showing i n  this case tha t  Petit ioner knew, o r  had any 

way of knowing, that an information--with a new case numkr--was f i l e d  against 

him, a f t e r  the State  had announced tha t  no information would be f i l ed  i n  the 

case. (R 2, 6, 106) H i s  employer's t e s t h n y  indicated tha t  Petit ioner wished 

t o  avoid c i v i l  s u i t  ar is ing from the t r a f f i c  accident. (R 49, 53) H i s  testirony 

also showed, however, that he was i n  regular contact w i t h  Petit ioner during most 

of the time between the two arrests and tha t ,  because he was personally inter- 

@ viewed a b u t  the matter by an Assistant State  Attorney, the State of Florida was 



aware of Petitioner's employment w i t h  him. (R 50, 51, 53) The single attempt 

by the deputy t o  locate Petitioner did not include a check of the j a i l ' s  

b k i n g  records or what inEormation Petitioner had given regarding his  employ- 

ment. (R 35, 36) There was no evidence that  Petitioner was deliberately 

attempting t o  evade prosecution on the August 1 2 t h  information. 

Because Petitioner was i n  fact  available for t r i a l ,  had the State been 

diligent i n  using the information in  its possession, and because Petitioner 

did nothing t o  delay the prosecution of this cause, h i s  mtion for discharge 

under the speedy t r i a l  rule in 1984 should have been granted. 



POINT I1 

THE TRIAL COLEC'S IMPOSITION OF 
COMMUNITY SERVICE WRK I N  LIEU 
OF COURT COSTS CONSTIrn  AN 
EX POST FACT0 APPLICATION OF --- 
SECTION 27.3455, FLORIDA STATUTES, 
TO A CASE WHICH AROSE FROM AN 
INCIDENT PRECEDING THE STATUTE'S 
EFFECTIVE DATE. 

In addition t o  tm and a half years i n  prison and two years on probation, 

the t r i a l  court imposed on Petit ioner a requirement tha t  he perform cormunity 

service -- in l i e u  of two hundred dollars  i n  statutory court costs. (R 21) 

Section 27.3455, Florida Statutes,  which authorizes such action, became effec- 

t i v e  on July 1, 1985. The offense for  which Petit ioner was being sentenced, 

@ h o w e v e r , 0 ~ c u r r e d o n ~ y 1 1 , 1 9 8 1 .  (R4-5,106) 

Article I Section 10 of the Florida Constitution prohibits the passage of 

any - ex p s t  facto law. Even i f  a s ta tu te  merely a l t e r s  penal provisions accorded 

by grace of the legislature--such a s  gain-time--it violates the - ex post facto 

clause of the United States Constitution i f  it is both retrospective and mre 

onerous than the law in effec t  on the date of the offense. Weaver v. Graham, 

450 U.S. 24, 101 S.Ct. 960, 67 L.Ed.2d 17 (1981); A r t .  I B9 C1. 3, U. S. Const. 

In  Weaver, Section 944.275, Florida Statutes (1975), was declared unconstitu- 

t ional  because it reduced the m u n t  of gain time which could be earned by 

prisoners whose crimes occurred before the s t a tu te ' s  effective date. The 

United States  Supreme Court held tha t  the s t a tu te  i n  that  case was not merely 

procedural simply because it did not a l t e r  p u n i s k n t  prescribed for  the 

offense. Likewise, the application of Section 27.3455(1), Florida Statutes 

(1985) , tode fendan t swhosec r imesoc~~~redpr io r toJu ly1 ,1985 , thee f fec t ive  



date of the new statute, violates the - ex post facto provisions of the United 

States and Florida Constitutions. 

Section 944.275(4)(a), Florida Statutes (1983), provided that  the Depart- 

ment of Corrections shall grant basic gain-time a t  the ra te  of ten days for 

each mnth of each sentence imposed on a prisoner. Sections 944.275(5) and 

944.28 provided tha t  gain-time may be forfeited or shall be subject t o  forfei- 

ture for violations of the laws of Florida or the rules of the Department of 

Corrections. Whereas these pre-existing conditions provided for the forfeiture 

of accrued gain-time, the new law does not allow gain-time t o  be granted un t i l  

the new requirements are m e t .  The withholding of gain-time under the new statute 

is automatic so long as  Section 27.3455(1) is not -lied with, whereas the 

f o m r  provisions for gain-time forfeiture required that  there be findings of 

gu i l t  made, and that  a particular mthod for declaring a forfeiture be followed. 

55944.275 (5) ,  944.28(2) (c) , Fla. Stat.  (1983) . 
A s  the D i s t r i c t  Court found i n  Yost v. State, 489 So. 2d 131 (Fla. 5th 

DCA 1986), Section 27.3455(1), Florida Statutes (1985), clearly violates the 

constitutional prohibitions against - ex post facto laws because it does not 

permit gain-tim t o  accrue while the costs remain unpaid or, as  t o  indigent 

defendants, it requires the court t o  impose a sentence of camunity service 

af ter  incarceration. It is not merely procedural because an additional penalty 

is being imposed by the new statute against defedants w b  do not or  cannot pay 

these costs. The elements which render a penal law - ex post facto--that it apply 

t o  events occurring before i ts enactment and that  it disadvantage the offender 

affected by it--are present i n  t h i s  case. Weaver v. G r a h a m ,  supra. The 

D i s t r i c t  Court's decision t o  reverse that  portion of the t r i a l  court 's judgment 

imposing cormunity service i n  t h i s  case should be affirmed. 



CONCLUSION 

For the reasons expressed i n  Point I herein, Petitioner respectfully 

requests that  this Honorable Court reverse the D i s t r i c t  Court's a f f i m c e  of 

the t r i a l  court's denial of Petitioner's n n d e d  mt ion  t o  dismiss f i led  May 

1 4 ,  1984, and remand this cause t o  the t r i a l  court w i t h  directions that  he be 

discharged. In the alternative, and for the reasons expressed i n  Point I1 

herein, Petitioner respectfully requests that  this Honorable Court a f f h  the 

District Court' s vacation of tha t  portion of the judgment and sentence imposed 

herein which requires that he perform ccmmmity service -- i n  l ieu of court costs. 
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