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STATEMENT OF THE CASE AND FACTS 

The F o u r t h  D i s t r i c t ' s  o p i n i o n  f u l l y  s e t s  f o r t h  t h e  f a c t s  

upon which i t  r e v e r s e d  t h e  t r i a l  c o u r t ' s  o r d e r  s u p p r e s s i n g  ev idence  

s e i z e d  a f t e r  t h e  d e f e n d a n t s '  v e h i c l e  was s topped  by t h e  D e e r f i e l d  

Beach p o l i c e .  T h o s e  f a c t s ,  b r i e f l y  s t a t e d , '  a r e  s u m m a r i z e d  a s  

f o l l o w s :  a t  3 : 0 0  a.m. on t h e  d a t e  i n  q u e s t i o n ,  a  p o l i c e  o f f i c e r  

o b s e r v e d  a  p i c k u p  t r u c k  w i t h  a  b o a t  t r a i l e r  a t t a c h e d  t o  i t  p a r k e d  

a t  a n  i n t e r s e c t i o n .  The o f f i c e r  " t h o u g h t "  t h i s  t o  b e  "unusua l . "  

S l i p  o p i n i o n  ( h e r e i n a f t e r  S.O.) a t  1 .  The o f f i c e r  a l s o  o b s e r v e d  

t h a t  t h e  l i c e n s e  t a g  on t h e  t r a i l e r  ( n o t  t h e  t r u c k )  was  b e n t ,  

"making t h e  number d i f f i c u l t  t o  r e a d . "  S.O. a t  2 .  

A t  5 : 4 5  a.m., t h e  same  o f f i c e r  o b s e r v e d  t h e  same t r u c k  

and  t r a i l e r  a t  a  c i t y  p a r k  b o a t  ramp t h a t  i s  o p e n  2 4  h o u r s  a  d a y ;  

t h e  t r a i l e r  was r e a d y  t o  l o a d  a n  i n c o m i n g  b o a t ,  and t h e  o f f i c e r  

observed de fendan t  De Vivo s t a n d i n g  by t h e  t r u c k .  The o f f i c e r  was 

'1 s u s p i c i o u s "  because  of  t h e  e a r l y  hour .  S.O. a t  2 .  

A t  7 : 5 5  a.m., a n o t h e r  o f f i c e r  o b s e r v e d  a  b o a t ,  d r i v e n  by 

de fendan t  Kehoe, approach t h e  b o a t  ramp. Defendant De Vivo backed 

t h e  t r a i l e r  i n t o  t h e  w a t e r  a n d  K e h o e ,  l o o k i n g  a r o u n d  a s  h e  

approached t h e  l o a d i n g  ramp, d rove  t h e  b o a t  o n t o  t h e  t r a i l e r .  The 

b o a t  d i d  n o t  h a v e  r e g i s t r a t i o n  n u m b e r s  on i t s  s i d e .  The p o l i c e  

were aware t h a t  i l l e g a l  drugs  had p r e v i o u s l y  come i n t o  t h e  pa rk  by 

b o a t .  S.O. a t  2 .  

' P e t i t i o n e r s  w i l l  be r e f e r r e d  t o  a s  d e f e n d a n t s  and t h e  respondent  
w i l l  be  r e f e r r e d  t o  a s  t h e  S t a t e .  A l l  e m p h a s i s  h e r e i n  i s  added  
u n l e s s  o t h e r w i s e  i n d i c a t e d .  The F o u r t h  D i s t r i c t ' s  d e c i s i o n  ( s e e  
appendix)  a t  page 8 c o n t a i n s  a  summary of  t h e  f a c t s  l e a d i n g  t o  t h e  
s t o p  of t h e  d e f e n d a n t s '  v e h i c l e  and t r a i l e r .  
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A f t e r  de fendan t  Kehoe d rove  t h e  b o a t  o n t o  t h e  t r a i l e r ,  he  

r e m a i n e d  on b o a r d  w h i l e  d e f e n d a n t  De Vivo p u l l e d  i t  a b o u t  75-1 00  

y a r d s  from t h e  dock; Defendant Kehoe t h e n  c l imbed  i n t o  t h e  d r i v e r ' s  

s e a t  and t h e  t r u c k  d r o v e  o u t  o f  t h e  p a r k .  The p o l i c e  " t h o u g h t "  

t h i s  t o  be "unusual"  s i n c e  Kehoe d i d  n o t  d r a i n  w a t e r  from t h e  b o a t  

and f a i l e d  t o  s e c u r e  i t  b e f o r e  d r i v i n g  away. S.O. a t  2-3. I n  

a d d i t i o n ,  t h e  o f f i c e r s  o b s e r v e d  i n  t h e  b a c k  o f  t h e  t r u c k  t h r e e  

w a t e r  c o n t a i n e r s ,  some r o c k s ,  and  f e r t i l i z e r  b a g s  w h i c h ,  i n  t h e  

o f f i c e r s '  " o p i n i o n "  w e r e  u s e d  f o r  a d d i t i o n a l  w e i g h t  t o  a s s i s t  t h e  

t r u c k  i n  p u l l i n g  a  h e a v y  l o a d  u p  t h e  r a m p .  S.O. a t  3. The  

o f f i c e r s  concluded from t h e s e  o b s e r v a t i o n s  t h a t  t h e  b o a t  "was b e i n g  

u s e d  f o r  d r u g  t r a f f i c k i n g . "  S.O. a t  3. A c c o r d i n g l y ,  t h e y  

i n s t r u c t e d  a  u n i f o r m e d  p o l i c e  o f f i c e r  t o  s t o p  t h e  t r u c k  and  

t r a i l e r ,  which s t o p  r e s u l t e d  i n  t h e  d i s c o v e r y  o f  m a r i j u a n a  i n  t h e  

b o a t .  S.O. a t  3. 

T h e  F o u r t h  D i s t r i c t ,  i n  r e v e r s i n g  t h e  o r d e r  o f  

s u p p r e s s i o n ,  e x p r e s s l y  f o u n d  t h a t  " t h e r e  i s  n o  q u e s t i o n  b u t  t h a t  

t h e  b e n t  t a g  o b s c u r i n g  o n e  o f  t h e  d i g i t s  i s  a  c o m p a r a t i v e l y  m i n o r  

i n f r a c t i o n  which would n o t  n e c e s s a r i l y  r e s u l t  i n  a  stop." S.O. a t  

13. I n  a d d i t i o n ,  t h e  Four th  D i s t r i c t  e x p r e s s l y  recogn ized  t h e  r u l e  

t h a t  "presence  o f  an i n d i v i d u a l  a t  an  unusua l  hour  i n  an a r e a  where 

p r e v i o u s  c r i m e s  had  b e e n  c o m m i t t e d  i s  n o t  enough  t o  s u p p o r t  a  

founded s u s p i c i o n  of  c r i m i n a l  a c t i v i t y . "  S.O. a t  5. 

A s  t o  t h e  i n i t i a l  b a s i s  f o r  i t s  h o l d i n g ,  t h a t  t h e r e  was a  

r e a s o n a b l e  s u s p i c i o n  t o  j u s t i f y  t h e  s t o p  of  t h e  v e h i c l e ,  t h e  Four th  

D i s t r i c t  e x p r e s s l y  r e j e c t e d  t h e  a p p l i c a b i l i t y  o f  t h e  Second  

D i s t r i c t ' s  d e c i s i o n s  i n  C a r t e r  v. S t a t e ,  454 So.2d 739 (Fla.  2d DCA 
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1984) ,  and Kayes v. S t a t e ,  409 So.2d 1075 ( F l a .  2d DCA 1981) ,  r e v .  

d e n i e d ,  424 So.2d 762 (F l a .  1982).  I n s t e a d ,  t h e  F o u r t h  D i s t r i c t  

a p p l i e d  t h e  d e c i s i o n s  o f  t h e  T h i r d  and  F i f t h  D i s t r i c t s  i n  

S t a t e  v. Lawson,  -- 446 So.2d 202 ( F l a .  3d DCA), r e v .  d e n i e d ,  453 

So.2d 44 ( F l a .  1984) ,  and S t a t e  v. King,  485 So.2d 131 2  (F l a .  5 t h  

DCA 1986). 

A s  f o r  i t s  a l t e r n a t i v e  ho ld ing ,  concerning t h e  p r e t e x t u a l  

s t o p  a r g u m e n t ,  t h e  F o u r t h  D i s t r i c t  e x p r e s s l y  r e , j  e c t e d  t h e  Second 

D i s t r i c t ' s  r u l e  s e t  f o r t h  i n  s u c h  c a s e s  a s  S t a t e  v. Holmes,  256 -- 

So.2d 32 ( F l a .  2d DCA 1971) ,  --- a f f ' d ,  273 So.2d 753 (F l a .  1972) ;  

S t a t e  v. Gray ,  366 So.2d 137 ( F l a .  2d DCA 1979) ;  Diggs v. S t a t e ,  

345 So.2d 815 ( F l a .  2d DCA), c e r t .  d e n i e d ,  353 So.2d 679 (F l a .  

1977); and t h e  F i r s t  D i s t r i c t ' s  d e c i s i o n  i n  Porchay v. S t a t e ,  321 

So.2d 439 (Fla. 1st DCA 1975), ove r ru l ed  i n  p a r t  on o t h e r  grounds, 

Ensor v. S t a t e ,  403 So.2d 349, 355 (Fla. 1981), and adopted i n s t e a d  

a s  t h e  " b e t t e r  r u l e "  t h e  T h i r d  D i s t r i c t ' s  r e a s o n i n g  i n  s u c h  c a s e s  

a s  Bascoy v. S t a t e ,  424 So.2d 80  (F l a .  3d DCA 1982) ,  and S t a t e  v. 

Ogburn,  483 So.2d 500 (F l a .  3d DCA 1986).2 I n  s o  d o i n g ,  t h e  F o u r t h  

D i s t r i c t  e x p r e s s l y  r e c o g n i z e d  t h a t  t h e  d e c i s i o n s  which  h a v e  

fol lowed Holmes have "continued t o  s t r i c t l y  f o l l o w  [ i t s ]  r u l e  and 

thus  t o  d i s t i n g u i s h  between more s e r i o u s  and l e s s  s e r i o u s  t r a f f i c  

o f f e n s e s  i n  d e t e r m i n i n g  w h e t h e r  a  s t o p  i s  a  v a l i d  t r a f f i c  s t o p  i n  

s i t u a t i o n s  where t h e  o f f i c e r ' s  p r imary  mot iva t ion  f o r  t h e  s t o p  was 

I n  a d d i t i o n ,  a l t h o u g h  n o t  c i t e d  by t h e  F o u r t h  D i s t r i c t  i n  t h e  
c a s e  s o u g h t  t o  be r e v i e w e d  h e r e i n ,  s e e  t h e  F i f t h  D i s t r i c t ' s  
d e c i s i o n  i n  S t a t e  v. I r v i n ,  483 So.2d 461 ( F l a .  5 t h  DCA 1986).  
I r v i n  i s  e x p r e s s l y  c i t e d  by t h e  Third  D i s t r i c t  i n  Ogburn. 
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suspicion of serious criminal activity." S.O. at 10. After 

recognizing and rejecting the Holmes, Diggs, and Porchay 3  

decisions, the Fourth District expressly noted "the likelihood - of 

conflict between the districts as to what is or is not a ------ -- 

sufficiently serious traffic offense to avoid the stop being 

characterized as a pretext stop." S.O. at 1 1 .  

Accordingly, on the prextextual stop issue, the Fourth 

District holds that it will no longer assess the seriousness of the 

traffic offense involved and so long as the police officer "could" 

make a traffic stop, the fact that he "would not necessarily" do so 

absent suspicion of other more serious criminal activity will no 

longer "be considered relevant to the question of the officer's 

authority to make the traffic stop." S.O. at 13. 

SUMMARY OF THE ARGUMENT 

The Fourth District has directly and expressly conflicted 

with abundant Florida decisional law that a drug trafficking 

profile will not, without more, constitute a reasonable suspicion 

to justify an investigative detention. Instead of relying upon 

controlling decisions from other district courts, the Fourth 

District has relied upon distinguishable decisions and thus 

misapplied the rule of law of those cases. 

In addition, the Fourth District has expressly conflicted 

with the established law in Florida for assessing whether a minor 

traffic infraction for which a citizen would not ordinarily be 

The Fourth District expressly characterized the Porchay 
decision as "a case which is substantially similar to the present 
case. . .". S.O. at 1 1 .  
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s t o p p e d  i s  a p r e t e x t  f o r  a n u l t e r i o r  m o t i v e  o f  t h e  p o l i c e  t o  s e a r c h  

based on a  ba re  s u s p i c i o n  of c r i m i n a l  a c t i v i t y .  

QUESTION PRESENTED 

WHETHER THE FOURTH DISTRICT'S DECISION 
EXPRESSLY A N D  D I R E C T L Y  CONFLICTS WITH, 
O R  MISAPPLIES, THE DECISIONS OF O T H E R  
DISTRICT COURTS OF APPEAL ON THE ISSUES 
OF WHAT CONSTITUTES REASONABLE SUSPICION 
TO JUSTIFY A V E H I C L E  STOP, A N D  THE TEST 
TO APPLY I N  D E T E K M I N I N G  WHETHER A STOP 
IS PRETEXTUAL. 

B a s e d  u p o n  t h e  f a c t s  o b s e r v e d  by  t h e  s u r v e i l l i n g  

o f f i c e r s ,  summar ized  a t  page  8 of  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n ,  

t h e  Fourth D i s t r i c t  ho lds  t h a t  a  reasonable  s u s p i c i o n  j u s t i f i e d  t h e  

s t o p  of  t h e  d e f e n d a n t s '  t r u c k  and t r a i l e r .  I n  s o  d o i n g ,  t h e  c o u r t  

e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  t h e  Second D i s t r i c t ' s  

d e c i s i o n s  i n  C a r t e r  v. S t a t e ,  and Kayes v. S t a t e .  I n  Kayes, i t  i s  

c l e a r  t h a t  s u r v e i l l i n g  p o l i c e  o f f i c e r s ,  based upon t h e i r  exper ience  

i n  n a r c o t i c s  i n v e s t i g a t i o n s ,  a p p l i e d  a  " p r o f i l e  o f  a  t y p i c a l  d r u g  

smuggling ope ra t i on"  i n  s topping  t h e  defendant ' s  veh i c l e .  See 409 

So.2d a t  1076. Armed w i t h  knowledge  o f  t h i s  " p r o f i l e " ,  t h e  

o f f i c e r s  o b s e r v e d  a  van  p a r k e d  i n s i d e  a  w a r e h o u s e ;  l a t e r ,  a  Ford  

v e h i c l e  was d r i v e n  i n t o  t h e  warehouse  and t h e  o f f i c e r s  "became 

susp ic ious"  when they  observed t h e  defendants  l e a v e  t h e  warehouse 

i n  t h e  Ford which was then "weighted down w i t h  i t s  c h a s s i s  c l o s e  t o  

t h e  ground." - Id .  a t  1077. L a t e r ,  a s  t h e  d e f e n d a n t s  a t e  a t  a  

r e s t a u r a n t ,  they  "appeared nervous" and when they  drove o f f  i n  t h e  

F o r d ,  t h e  s u r v e i l l a n c e  had a  u n i f o r m e d  o f f i c e r  s t o p  t h e  v e h i c l e .  

The p o l i c e  t h e n  s m e l l e d  m a r i j u a n a  and a r r e s t e d  t h e  d e f e n d a n t s ,  

l e ad ing  t o  t h e  s e i z u r e  of  mari juana.  - Id. I t  i s  submi t t ed  t h a t  t h e  

Kayes f a c t s  a r e  m a t e r i a l l y  i n d i s t i n g u i s h a b l e  from those  i n  t h e  ca se  
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at bar where, based upon the observations of the events at the 

public park and boat ramp, the officers were "suspicious", S.O. at 

2, and "concluded that the boat was being used for drug 

trafficking." S.O. at 3. The police here, no less than those in 

Kayes, clearly applied an unwritten "profile" of suspected drug 

traffickers to effectuate the stop of defendants' boat and trailer. 

However, here as in Kayes, "police had no actual knowledge that 

[defendants] were engaged in any criminal activity." - Id. at 1077. 

The Kayes holding is equally applicable here: 

[Mleeting the criteria of such a [drug] 
profile does not, in and of itself, 
create a well-founded suspicion of 
criminal activity. As appellants left 
the warehouse, the police assumed drugs 
were weighting the vehicle down. - Id. at 
1078. 

Kayes expressly held that "a drug smuggling profile, a loose set of 

characteristics believed to be typical of a drug smuggling 

operation, cannot constitute a reasonable suspicion of criminal 

activity enabling an officer to stop a participant." Id. at 1 0 7 8  

n.2. The Fourth District re.jects this settled rule of Florida law. 

In -- Carter, also rejected by the Fourth District here, 

officers patrolling parking lots where illegal narcotics 

distribution was prevalent, observed defendants in a vehicle parked 

at a parking lot of a lounge; an interior dome light was on and one 

of the defendants was observed looking around prior to bending down 

in the front seat. One of the surveilling officers "believed" that 

the defendant was ingesting cocaine and approached the vehicle. 

After securing the occupants, the officers observed a white powder 

and arrested them. The Second District found no reasonable 
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s u s p i c i o n ,  no twi th s t and ing  t h e  p reva lence  of drug a c t i v i t i e s  i n  t h e  

park ing  l o t ,  n o t i n g  t h a t  t h e  observed conduct "was a t  l e a s t  e q u a l l y  

c o n s i s t e n t  wi th  noncr iminal  a c t i v i t y . "  454 So.2d a t  742. 

I n s t e a d  o f  f o l l o w i n g  -- Kayes  -- a n d  ------ C a r t e r ,  t h e  F o u r t h  

D i s t r i c t  a p p l i e d  S t a t e  v. Lawson -- and S t a t e  v. King. I n  s o  d o i n g ,  

t h e  d e f e n d a n t s  s u b m i t  t h a t  t h e  F o u r t h  D i s t r i c t  - m i s a p p l i e d  t h e  

c o r r e c t  r u l e  o f  l a w  emerg ing  f rom Lawson and King  t o  t h e  f a c t s  o f  

t h e  case  a t  bar.4 In  Lawson, p o l i c e  observed defendant  d r i v i n g  a t  

about 4:30 a.m. ve ry  s lowly  and around t h e  same block f o u r  o r  f i v e  

t imes .  The on ly  s t o r e  open was an a l l - n i g h t  gas  s t a t i o n  which had 

been  t h e  s c e n e  o f  p r e v i o u s  b u r g l a r i e s  i n  t h e  r e c e n t  p a s t .  The 

T h i r d  D i s t r i c t  h e l d  t h a t  t h e  t i m e  and l o c a t i o n ,  a s  w e l l  a s  t h e  

p r i o r  b u r g l a r i e s ,  p l u s  t h e  c i r c l i n g  of t h e  block f o u r  o r  f i v e  t imes  

a t  a b o u t  10  m i l e s  p e r  h o u r  gave  r i s e  t o  a  r e a s o n a b l e  s u s p i c i o n  t o  

j u s t i f y  t h e  s t o p .  C e r t a i n l y ,  t h e s e  f a c t s  a r e  t o t a l l y  

d i s t i n g u i s h a b l e  from t h e  innocent  conduct observed by t h e  p o l i c e  i n  

t h e  c a s e  a t  b a r .  

I n  S t a t e  v. King ,  s u p r a ,  i n  a d d i t i o n  t o  o b s e r v i n g  t h e  

d e f e n d a n t s  d r i v e  by s l o w l y  and p a r k  a t a b a r k n o w n  f o r  d r u g  d e a l i n g  

and p r o s t i t u t i o n ,  p o l i c e  observed t h e  c a r  back up t o  t h e  r e a r  door 

o f  t h e  b u i l d i n g  w i t h  i t s  e n g i n e  r u n n i n g  i n  a  manner s o  a s  t o  

" p r o v i d e  a  q u i c k  e x i t "  t h u s  g i v i n g  r i s e  t o  a  r e a s o n a b l e  s u s p i c i o n  

o f  c r i m i n a l  a c t i v i t y .  Aga in ,  no  s u c h  conduc t  a p p e a r s  i n  t h e  c a s e  

a t  ba r .  

C lea r ly ,  such a  "mi sapp l i ca t i on  of t h e  law" v e s t s  t h i s  Court w i t h  
d i s c r e t i o n a r y  r e v i e w  j u r i s d i c t i o n .  See  G u e r r e r o  v. S t a t e ,  289 
So.2d 396,  398 ( F l a .  1974).  
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F i n a l l y ,  t h e  F o u r t h  D i s t r i c t ,  i n  f i n d i n g  a  r e a s o n a b l e  

s u s p i c i o n  i n  t h e  c a s e  a t  b a r ,  e x p r e s s l y  c i t e d ,  b u t  r e j e c t e d ,  

Freeman v. S t a t e ,  433 So.2d 9  ( F l a .  2d DCA 1983) ,  and Lev in  v. -- 
S t a t e ,  449 So.2d 288 (F l a .  3d DCA 1983) ,  a f f ' d ,  452 So.2d 562 (F l a .  

1984).  I n  Freeman,  p o l i c e  o b s e r v e d  t h e  d e f e n d a n t  a t  2 :20 a.m. i n  

t h e  p a r k i n g  l o t  o f  a  b u i l d i n g  whe re  t h e r e  had  been  numerous 

automobi le  b r eak - in s  whi le  c a r r y i n g  a  l i t  f l a s h l i g h t .  Po l i ce  l a t e r  

o b s e r v e d  t h e  d e f e n d a n t ' s  c a r  d r i v e  o u t  o f  t h e  p a r k i n g  l o t  and 

s t o p p e d  i t ,  s u b s e q u e n t l y  s e i z i n g  e v i d e n c e .  The Second D i s t r i c t  

h e l d  t h a t  t h e  o b s e r v e d  c o n d u c t ,  even  c o u p l e d  w i t h  t h e  " r a s h  of  

v e h i c l e  b u r g l a r i e s "  i n  t h e  a r e a ,  w h i l e  g i v i n g  r i s e  t o  a  

I' susp i c ion , "  d i d  n o t  g ive  r i s e  t o  a  "founded" s u s p i c i o n  of i l l e g a l  

a c t i v i t y .  433 So.2d a t  10. I n  L e v i n ,  d e f e n d a n t  was o b s e r v e d  

w a l k i n g  i n  a  " h i g h  c l a s s "  r e s i d e n t i a l  a r e a  wh ich  had e x p e r i e n c e d  

b u r g l a r i e s  a t  a b o u t  3 :30 a.m. The T h i r d  D i s t r i c t  and t h i s  C o u r t  

h e l d  t h a t  t h i s  c o n d u c t  d i d  n o t  p r o v i d e  a  r e a s o n a b l e  s u s p i c i o n  t o  

s t o p  t h e  d e f e n d a n t .  A l though  t h e  F o u r t h  D i s t r i c t  g i v e s  " l i p  

s e r v i c e "  t o  --- Freeman and L e v i n ,  S.O. a t  5 ,  t h a t  c o u r t  r e f u s e d  t o  

apply  them t o  t h e  c a s e  a t  bar.  

I t  i s  s u b m i t t e d  t h a t  i n  f i n d i n g  a  r e a s o n a b l e  s u s p i c i o n ,  

t h e  Four th  D i s t r i c t  has  c r e a t e d  a  dangerous p recedent  which a t  once 

d i r e c t l y  and e x p r e s s l y  c o n f l i c t s  w i t h  Kayes ,  C a r t e r ,  Freeman and 

Levin ,  and mi s sapp l i e s  Lawson and King. 

On t h e  p r e t e x t u a l  s t o p  i s s u e ,  a  mere  r e a d i n g  of  t h e  

Four th  D i s t r i c t ' s  d e c i s i o n  r e v e a l s  i t s  d i r e c t  and express  c o n f l i c t  

w i t h  t h e  Second D i s t r i c t ' s  d e c i s i o n s  i n  Holmes,  Gray ,  and Diggs ,  --- 

and t h e  F i r s t  D i s t r i c t ' s  d e c i s i o n  i n  Porchay.  Holmes h e l d  t h a t  a  
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s t o p  i s  n o t  p r e t e x t u a l  i f  t h e  g r a v i t y  o f  t h e  i n f r a c t i o n  i s  s u c h  

t h a t  "any c i t i z e n  - would r o u t i n e l y  be  s t o p p e d  f o r  i t .  . .". 256 

So.2d a t  34. The g r a v i t y  o f  t h e  i n f r a c t i o n  t e s t  was a p p l i e d  t o  

f i n d  a  p r e t e x t  i n  --- G r a y  ( m i s s i n g  t a g  a n d  t a i l l i g h t ) ;  Eggs 

( s u s p i c i o n  o f  i n v a l i d  l i c e n s e ) ,  and i n  t h e  i n d i s t i n g u i s h a b l e  ( s e e  

no te  3, supra) Porchay ( l i c e n s e  t a g  bent  and not  f u l l y  readable) .  

The F o u r t h  D i s t r i c t ' s  o p i n i o n  e x p r e s s l y  r e c o g n i z e s  t h e  

" l i k e l i h o o d  o f  c o n f l i c t  be tween  t h e  d i s t r i c t s "  i n  a p p l i c a t i o n  o f  

t h e  Holmes g r a v i t y  of t h e  o f f ense  ru l e .  The Four th  D i s t r i c t  c i t e s  

t h e  T h i r d  D i s t r i c t ' s  d e c i s i o n s  i n  Bascoy v. S t a t e  and S t a t e  v. 

Ogburn a s  suppor t  f o r  i t s  " b e t t e r  r u l e "  t h a t  r e g a r d l e s s  of whether 

t h e  p o l i c e  would have stopped t h e  defendant ,  s o  long a s  they  merely 

c o u l d  have  s t o p p e d  h im,  t h e  s t o p  w i l l  be l a ~ f u l . ~  Whi le  Bascoy 

does  n o t  r e v e a l  t h e  g r a v i t y  o f  t h e  i n f r a c t i o n ,  Ogburn does  r e v e a l  

d a n g e r o u s  o b s t r u c t i o n  o f  t r a f f i c  a n d  l a n e  c h a n g i n g  on a n  

expressway. In c o n t r a s t ,  t h e  Fourth  D i s t r i c t  exp res s ly  recognized 

i n  t h e  c a s e  a t  b a r  t h a t  t h e  b e n t  l i c e n s e  t a g  was a  " c o m p a r a t i v e l y  

minor  i n f r a c t i o n  which  - would n o t  n e c e s s a r i l y  r e s u l t  i n  a  s top . "  

S.O. a t  13. 

The Fourth  D i s t r i c t ' s  " b e t t e r  ru l e "  ignores  t h e  abuse of 

t h e  c i t i z e n r y  t h a t  such  a  per - s e  r u l e  imposes  and d i v e s t s  b o t h  

t r i a l  and a p p e l l a t e  c o u r t s  of t h e i r  t r a d i t i o n a l  r o l e  i n  p r o t e c t i n g  

a g a i n s t  abusive  p o l i c e  s tops .  S ince  t h e  c o n f l i c t  of dec i s ions  i s  

' The "would1' v e r s u s  "could"  i s s u e  was e x D r e s s l v  l e f t  open i n  t h e  
F i f t h  D i s t r i c t ' s  r e c e n t  S t a t e  v. ~ r v i n , .  483 ~ o . 2 d  4 6 i ,  462 n.2 
(Fla. 5 th  DCA 1986). There, c l e a r l y  t h e  g r a v i t y  of t h e  o f f ense  was 
such t h a t  any c i t i z e n  would have been stopped.  - 
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m a n i f e s t ,  t h i s  Cour t  s h o u l d  e x e r c i s e  i t s  d i s c r e t i o n a r y  r e v i e w  

j u r i s d i c t i o n .  6  

CONCLUSION 

The defendants  r e s p e c t f u l l y  r eques t  t h i s  Court t o  g r a n t  

d i s c r e t i o n a r y  review of t h e  Fourth  D i s t r i c t ' s  d e c i s i o n .  

Respec t fu l ly  submi t ted ,  
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The Un i t ed  S t a t e s  Supreme Cour t  h a s  g r a n t e d  c e r t i o r a r i  i n  
Missour i  v. B l a i r ,  40 Crirn.L.R. 4008, t o  review a  Missour i  Supreme 
Cour t  d e c i s i o n  t h a t  a  t r a f f i c  a r r e s t  was a  mere  p r e t e x t .  See  
Missour i  v. B l a i r ,  691 S.W.2d 259 (Mo. 1985). 
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