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PRELIMINARY - STATEMENT 

I n  t h i s  Answer B r i e f ,  t h e  A p p e l l e e ,  S c h o o l  Dis t r ic t  of 

Palm Beach  C o u n t y ,  F l o r i d a ,  which  w a s  p l a i n t i f f  b e l o w ,  i s  some- 

t i m e s  r e f e r r e d  t o  as t h e  " S c h o o l  Dis t r ic t"  or t h e  "Dis t r ic t . "  The 

S c h o o l  Board  o f  Palm Beach C o u n t y ,  which  i s  t h e  l e g i s l a t i v e  body 

o f  t h e  S c h o o l  Dis t r ic t ,  i s  sometimes h e r e i n  r e f e r r e d  t o  as t h e  

" S c h o o l  B o a r d . "  The A p p e l l a n t ,  R i c h a r d  Lodwick,  who i n t e r v e n e d  

be low p u r s u a n t  t o  s e c t i o n  7 5 . 0 7 ,  F l o r i d a  S t a t u t e s ,  a n d  d e f e n d e d  

a g a i n s t  v a l i d a t i o n ,  i s  h e r e i n  r e f e r r e d  t o  as t h e  " I n t e r v e n o r . "  

The o t h e r  i n t e r v e n o r ,  S h e l d o n  B e r g e r ,  w i t h d r e w  f r o m  t h e  case 

b e f o r e  t h e  c o n c l u s i o n  o f  t h e  p r o c e e d i n g s  b e l o w  a n d  i s  n o t  a p a r t y  

t o  t h i s  a p p e a l .  

The S c h o o l  Dis t r i c t ' s  p l a n n e d  c a p i t a l  e x p a n s i o n  p r o g r a m ,  

t h e  f i n a n c i n g  f o r  which  t h e  s u b j e c t  b o n d s  are p r o p o s e d  t o  b e  

i s s u e d ,  i s  sometimes r e f e r r e d  t o  as t h e  " P r o j e c t . "    he ~ e n e r a l  

O b l i g a t i o n  Bonds o f  t h e  S c h o o l  Dis t r ic t  p r o p o s e d  t o  be  i s s u e d  i n  

t h e  a g g r e g a t e  p r i n c i p a l  amount  o f  n o t  e x c e e d i n g  $ 3 1 7 , 0 0 0 , 0 0 0  t o  

f i n a n c e  t h e  P r o j e c t  are sometimes h e r e i n  r e f e r r e d  t o  as " t h e  

Bonds.  I' 

P u r s u a n t  t o  R u l e  9 .220 ,  F l o r i d a  R u l e s  o f  A p p e l l a t e  

P r o c e d u r e ,  t h e  S c h o o l  Dis t r ic t  s u b m i t s  c o p i e s  of  c e r t a i n  docu-  

m e n t s  a d m i t t e d  i n  e v i d e n c e  be low.  T h e s e  d o c u m e n t s  are o r g a n i z e d  

a n d  p r e s e n t e d  i n  t h e  f o r m  o f  s e p a r a t e l y  bound a p p e n d i x .  

P a r e n t h e t i c a l  r e f e r e n c e s  t o  t h e  a p p e n d i x  are p r e s e n t e d  t h r o u g h o u t  

t h i s  Answer B r i e f  i n  t h e  f o l l o w i n g  form:  " ( A -  1 . "  I n c l u d e d  i n  - 

t h e  Append ix ,  among o t h e r  i t e m s ,  are p h o t o c o p i e s  of  t h e  f o l l o w i n g  



documents: (1 the transcript of the validation proceedings held 

below on November 19, 1986, references to which are indicated as 

"(A-17);" (2) the transcript of a deposition of the Intervenor 

taken on November 26, 1986, references to which are indicated as 

"(A-18);" and ( 3 )  the transcript of the validation proceedings 

held below on December 1, 1986, references to which are indicated 

as "(A-191." 



STATEMENT OF THE CASE 

The S c h o o l  Dis t r ic t  d o e s  n o t  d i s a g r e e  w i t h  t h e  

I n t e r v e n o r ' s  S t a t e m e n t  o f  t h e  C a s e ,  b u t  p r e s e n t s  i t s  own s t a t e m e n t  

i n  o r d e r  t o  p r o v i d e  t h i s  c o u r t  a more d e t a i l e d  a c c o u n t  of t h e  p r o -  

c e d u r e s  t h a t  led t o  t h i s  a p p e a l .  

On O c t o b e r  1 6 ,  1 9 8 6 ,  t h e  S c h o o l  D i s t r i c t  f i l e d  a 

C o m p l a i n t  (A-6) i n  t h e  C i r c u i t  C o u r t  o f  t h e  F i f t e e n t h  J u d i c i a l  

C i r c u i t ,  i n  and  f o r  Palm Beach C o u n t y ,  F l o r i d a ,  f o r  v a l i d a t i o n  

u n d e r  c h a p t e r  7 5 ,  F l o r i d a  S t a t u t e s ,  o f  n o t  e x c e e d i n g  $317 ,000 ,000  

G e n e r a l  O b l i g a t i o n  S c h o o l  Bonds. The c o u r t  i s s u e d  an  O r d e r  t o  

Show C a u s e  why t h e  p r o p o s e d  bonds  s h o u l d  n o t  be  v a l i d a t e d .  The 

O r d e r  t o  Show C a u s e  w a s  d u l y  p u b l i s h e d  as  r e q u i r e d  by s e c t i o n  

75.06,  F l o r i d a  S t a t u t e s .  (A-8 The Answer of  t h e  S t a t e  A t t o r n e y  

w a s  t i m e l y  s e r v e d  on November 1 0 ,  1986 .  (A-9) The Answer of  

i n t e r v e n o r s  B e r g e r  and  Lodwick was s e r v e d  on November 1 7 ,  1986 .  

(A-10) The Answer c o n t a i n e d  " a f f i r m a t i v e  d e f e n s e s "  t o  v a l i d a -  

t i o n .  The S c h o o l  D i s t r i c t  s e r v e d  a r e s p o n s e  t o  t h e  i n t e r v e n o r s '  

a f f i r m a t i v e  d e f e n s e s  on November 20 ,  1 9 8 6 ,  ( A - 1 1 )  and  moved t o  

s t r i k e  t h o s e  d e f e n s e s .  (A-12) 

P r o c e e d i n g s  were h e l d  i n  t h e  c i r c u i t  c o u r t  on November 

1 9 ,  1986 .  By o r d e r  of  t h e  c i r c u i t  c o u r t ,  t h e  p r o c e e d i n g s  were 

c o n t i n u e d  u n t i l  December 1, 1986 .  ( A - 1 1 )  A t  t h e  c o n c l u s i o n  of 

t h e  p r o c e e d i n g s  h e l d  on December 1, 1 9 8 6 ,  t h e  t r i a l  c o u r t  g r a n t e d  

t h e  S c h o o l  D i s t r i c t ' s  m o t i o n  t o  s t r i k e  t h e  I n t e r v e n o r ' s  a f f i r -  

m a t i v e  d e f e n s e s  a n d  v a l i d a t e d  t h e  Bonds.  (A-19, p . 2 5 3 )  The O r d e r  

g r a n t i n g  t h e  S c h o o l  D i s t r i c t ' s  m o t i o n  t o  s t r i k e  w a s  r e n d e r e d  on 



December 4 ,  1 9 8 6 ,  (A-14) and  t h e  f i n a l  judgment  v a l i d a t i n g  t h e  

bonds  was r e n d e r e d  on December 5 ,  1986 .  (A-15) 

The I n t e r v e n o r  f i l e d  a n o t i c e  o f  a p p e a l  i n  t h e  c i r c u i t  

c o u r t  on December 30 ,  1 9 8 6 .  J u r i s d i c t i o n  v e s t s  i n  t h i s  c o u r t  

p u r s u a n t  t o  a r t i c l e  V, s e c t i o n  3  ( b )  ( 2 1 ,  F l o r i d a  C o n s t i t u t i o n ,  

R u l e  9 . 0 3 0 ( a )  (1) ( B )  ( i ) ,  F l o r i d a  R u l e s  of  A p p e l l a t e  P r o c e d u r e ,  and  

s e c t i o n  75 .08 ,  F l o r i d a  S t a t u t e s .  

The I n t e r v e n o r  s e r v e d  h i s  i n i t i a l  b r i e f  on  J a n u a r y  1 8 1  

1 9 8 7 ,  a n d  r e q u e s t e d  o r a l  a r g u m e n t .  C o n c u r r e n t l y  w i t h  i t s  s e r v i n g  

o f  t h i s  Answer B r i e f ,  t h e  S c h o o l  D i s t r i c t  h a s  f i l e d  a m o t i o n  t o  

d e n y  o r a l  a r g u m e n t  and  a m o t i o n  f o r  a n  award  o f  i t s  a p p e l l a t e  

a t t o r n e y ' s  f e e s .  



STATEMENT OF THE FACTS 

The S c h o o l  D i s t r i c t  p r e s e n t s  t h e  f o l l o w i n g  s t a t e m e n t  o f  

f a c t s  t o  r e f l e c t  more  f u l l y  (1) t h e  d e t e r m i n a t i o n  o f  t h e  S c h o o l  

Board  o f  t h e  n e e d  ( a )  f o r  t h e  P r o j e c t ,  a n d  ( b )  f o r  t h e  f i n a n c i n g  

o f  a p o r t i o n  t h e r e o f  w i t h  t h e  Bonds v a l i d a t e d  i n  t h e  c i r c u i t  

c o u r t ;  ( 2 )  t h e  i n d e p e n d e n t  v e r i f i c a t i o n  o f  s u c h  f i n d i n g s  o f  n e e d  

by  t h e  D e p a r t m e n t  o f  E d u c a t i o n  o f  t h e  S t a t e  o f  F l o r i d a ;  a n d  (3) 

t h e  l a c k  o f  e f f o r t  by t h e  I n t e r v e n o r  t o  d e t e r m i n e  w h e t h e r  t h e r e  

was  a n y  s t a te  of f a c t s  w h i c h  would  s u p p o r t  t h e  a f f i r m a t i v e  d e f e n -  

ses h e  r a i s e d  i n  t h e  p r o c e e d i n g s  be low.  

On J u n e  4 ,  1 9 8 6 ,  t h e  S c h o o l  Board  a d o p t e d  Amended 

R e s o l u t i o n  N o .  86 -1  A -  i n  w h i c h  it d e t e r m i n e d  a n e e d  ( a )  f o r  

t h e  P r o j e c t  s o u g h t  t o  b e  f i n a n c e d  w i t h  t h e  p r o c e e d s  of t h e  p r o -  

p o s e d  bond  i s s u e  a n d  ( b )  f o r  t h e  i s s u a n c e  of t h e  Bonds  t o  f i n a n c e  

a p o r t i o n  o f  t h e  cost  o f  t h e  P r o j e c t .  The P r o j e c t  was  p a r t  o f  a 

$ 6 7 8 , 0 0 0 , 0 0 0  c a p i t a l  i m p r o v e m e n t s  p l a n  f o u n d  by  t h e  S c h o o l  Board  

t o  b e  n e c e s s a r y  t o  a l l e v i a t e  p r e s e n t  o v e r c r o w d i n g ,  loss  o f  e d u c a -  

t i o n a l  s e r v i c e s ,  a n d  t o  p r e v e n t  t h e  f u t u r e  n e e d  f o r  p l a c i n g  s t u -  

d e n t s  o n  d o u b l e  s e s s i o n s .  

A c o p y  o f  Amended R e s o l u t i o n  N o .  86-1  w a s  f o r w a r d e d  t o  

t h e  D e p a r t m e n t  o f  E d u c a t i o n  o f  t h e  S t a t e  o f  F l o r i d a  ( t h e  "DOE") 

f o r  r e v i e w  a n d  a p p r o v a l  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  s e c t i o n  

2 3 6 . 3 7 ( 3 ) ,  F l o r i d a  S t a t u t e s .  (A-19, pp .145-47)  Based  upon a n  

e d u c a t i o n a l  p l a n t  s u r v e y  i n d e p e n d e n t l y  p r e p a r e d  by D e p a r t m e n t  of  

E d u c a t i o n  p e r s o n n e l  p u r s u a n t  t o  s e c t i o n  235 .15 ,  F l o r i d a  S t a t u t e s  

(A-19, p . 1 4 0 ,  l i n e  1 7 ,  t h r o u g h  p . 1 4 5 )  t h e  DOE a p p r o v e d  Amended 



R e s o l u t i o n  N o .  86-1 on  J u n e  6 ,  1 9 8 6 .  ( A - 1 ,  p . 6 )  

The S c h o o l  Board  t h e r e a f t e r  on  J u n e  1 8 ,  1986 a d o p t e d  

R e s o l u t i o n  N o .  86-3 (A-2) w h i c h ,  b a s e d  upon  t h e  DOE'S a p p r o v a l  

a n d  Amended R e s o l u t i o n  N o .  86-1 ,  a g a i n  r e c i t e d  t h e  s c h o o l  f a c i l i -  

t i e s  p r o p o s e d  t o  b e  b u i l t  a n d  t h e  p r o p o s e d  f i n a n c i n g  p l a n  a n d  

c a l l e d  f o r  a bond r e f e r e n d u m  t o  be  h e l d  on S e p t e m b e r  30 ,  1 9 8 6 ,  a t  

w h i c h  a l l  q u a l i f i e d  electors r e s i d i n g  i n  Palm Beach  County  would  

b e  e n t i t l e d  t o  cast  t h e i r  v o t e s  f o r  o r  a g a i n s t  t h e  i s s u a n c e  of  

Bonds a u t h o r i z e d  f o r  p u r p o s e s  o f  f i n a n c i n g  p a r t  o f  t h e  cost  of t h e  

p r o p o s e d  P r o j e c t .  The B o a r d  c a u s e d  a f u l l  p a g e  r e p r o d u c t i o n  o f  

t h e  r e s o l u t i o n  t o  b e  p u b l i s h e d  i n  t h e  Pa lm Beach P o s t  ( t h e  " P o s t " )  - 

o n  Augus t  25 ,  1 9 8 6 ,  a n d  a d d i t i o n a l l y  p u b l i s h e d  t h e  r e s o l u t i o n  i n  

t h e  P o s t  on  S e p t e m b e r  1, 8 ,  1 5 ,  22 ,  a n d  2 9 ,  1986 (A-31, as 

r e q u i r e d  by s e c t i o n  236 .38 ,  F l o r i d a  S t a t u t e s .  

A t  t h e  bond e l e c t i o n  h e l d  i n  Palm Beach C o u n t y  on  

S e p t e m b e r  30 ,  1 9 8 6 ,  t h e  i s s u a n c e  o f  t h e  p r o p o s e d  b o n d s  w a s  

a p p r o v e d  by  a v o t e  o f  5 9 , 9 2 9  f o r  t h e  ~ o n d s  a n d  3 4 , 7 5 2  a g a i n s t  t h e  

Bonds ,  a n e a r l y  2 : l  m a j o r i t y  o f  t h e  v o t e s  cast  i n  t h e  e l e c t i o n .  

The r e s u l t s  o f  t h e  e l e c t i o n  were c e r t i f i e d  by t h e  S u p e r -  

v i s o r  o f  E l e c t i o n s  o f  Palm Beach C o u n t y  t o  t h e  S e c r e t a r y  of t h e  

S t a t e  o f  F l o r i d a ,  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  s e c t i o n  1 0 0 . 3 5 1 ,  

F l o r i d a  S t a t u t e s .  (A-4; A-19, pp .229-31)  T h e r e a f t e r ,  on  O c t o b e r  

1 5 ,  1 9 8 6 ,  t h e  r e s u l t s  o f  t h e  e l e c t i o n  w e r e  c a n v a s s e d  by r e s o l u -  

t i o n  o f  t h e  S c h o o l  Board  ( A - 4 ) ,  a n d  b a s e d  upon s u c h  r e s u l t s ,  t h e  

Board  a d o p t e d  a r e s o l u t i o n  (A-5) t h a t  a u t h o r i z e d  t h e  i s s u a n c e  o f  



t h e  n o t  t o  e x c e e d  $317 ,000 ,000  G e n e r a l  o b l i g a t i o n  Bonds.  

The S c h o o l  Board commenced p r o c e e d i n g s  t o  v a l i d a t e  t h e  

Bonds by f i l i n g  a C o m p l a i n t  i n  t h e  c i r c u i t  c o u r t  on  O c t o b e r  1 6 ,  

1986  (A-6) .  The c i r c u i t  j u d g e  e n t e r e d  a n  O r d e r  t o  Show Cause  

(A-7 1, s e t t i n g  a h e a r i n g  d a t e  o f  November 1 9 ,  1986 ,  i n  t h e  

matter.  The O r d e r  t o  Show Cause  w a s  p u b l i s h e d  i n  t h e  P o s t  on 

O c t o b e r  2 0 ,  27 ,  a n d  November 3 ,  1986 (A-81, p u r s u a n t  t o  s e c t i o n  

75 .06 ,  F l o r i d a  S t a t u t e s .  On November 1 7 ,  1986 ,  I n t e r v e n o r  

Lodwick,  t o g e t h e r  w i t h  a c o - i n t e r v e n o r ,  S h e l d o n  B e r g e r ,  f i l e d  a n  

Answer i n  which  t h e y  raised c e r t a i n  " a f f i r m a t i v e  d e f e n s e s "  t o  

v a l i d a t i o n  of t h e  Bonds.  (A-10 1 I n  t h e s e  a f  f i r m a t i v e  d e f e n s e s ,  

t h e  c o - i n t e r v e n o r s  a l l e g e d  t h a t  t h e  S c h o o l  Board  h a d  i n c o r r e c t l y  

d e t e r m i n e d  t h e  n e e d  f o r  t h e  P r o j e c t  and  f o r  t h e  Bonds.  

A f t e r  h e a r i n g  p r e l i m i n a r y  p r e s e n t a t i o n s  o f  t h e  p a r t i e s  

i n  t h e  p r o c e e d i n g s  on November 1 9 ,  1986 ,  t h e  t r i a l  j udge  o r d e r e d  

t h a t  t h e  matter b e  c o n t i n u e d  f o r  a n  e v i d e n t i a r y  h e a r i n g  on  t h e  

I n t e r v e n o r ' s  a l l e g a t i o n s  t o  be h e l d  on December 1, 1986 .  ( A - 1 1 )  

The S c h o o l  B o a r d ' s  c o u n s e l  t h e n  i n d i c a t e d  t h e  S c h o o l  B o a r d ' s  

w i l l i n g n e s s  t o  make records a v a i l a b l e  t o  a l l o w  t h e  I n t e r v e n o r  t o  

m a r s h a l  f a c t s ,  i f  a n y ,  t o  s u p p o r t  h i s  a r g u m e n t s ,  (A-17, p . 32 ,  

l i n e s  3 - 1 0 ) ,  and  i n s p e c t i o n s  o f  S c h o o l  Board  r e c o r d s  w e r e  s c h e -  

d u l e d  by t h e  I n t e r v e n o r ' s  a t t o r n e y  a n d  o t h e r s .  

The S c h o o l  Dis t r ic t  s c h e d u l e d  t h e  d e p o s i t i o n  o f  t h e  

I n t e r v e n o r  i n  o r d e r  t o  d e t e r m i n e  more s p e c i f i c a l l y  t h e  set  of  

f a c t s  upon wh ich  h i s  a f f i r m a t i v e  d e f e n s e s  t o  v a l i d a t i o n  of  t h e  

Bonds w e r e  b a s e d .  T h i s  d e p o s i t i o n  w a s  t a k e n  on November 26,  



1 9 8 6 ,  t h e  l a s t  b u s i n e s s  d a y  b e f o r e  t h e  e v i d e n t i a r y  h e a r i n g  s c h e -  

d u l e d  f o r  Monday, December 1, 1986 .  At  h i s  d e p o s i t i o n ,  t h e  

I n t e r v e n o r  s t a t e d  t h a t  h e ,  p e r s o n a l l y ,  h a d  no  knowledge  o f  a n y  

v i o l a t i o n  of  t h e  c o n s t i t u t i o n  or l a w s  o f  t h e  S t a t e  o f  F l o r i d a  

w i t h  r e s p e c t  t o  t h e  bond r e f e r e n d u m .  (A-18, p . 1 7 ,  l i n e s  10-20)  

H e  f u r t h e r  s t a t e d  t h a t  h e  h a d  no  p e r s o n a l  knowledge  o f  a n y  f a c t s  

t h a t  would  s u p p o r t  t h e  a f f i r m a t i v e  d e f e n s e s  r a i s e d  i n  h i s  Answer.  

(A-18, p . 1 9 ,  l i n e s  1 2 - 2 0 )  H e  a l so  s t a t e d  t h a t  h e  h a d  n o  

knowledge  o f  t h e  t e s t i m o n y  e x p e c t e d  t o  b e  e l i c i t e d  f r o m  t h e  

t w e n t y - n i n e  ( 2 9 )  w i t n e s s e s  s u b p o e n a e d  by h i s  a t t o r n e y  t o  a p p e a r  

a t  t h e  h e a r i n g  a n d  t o  b r i n g  r e c o r d s ,  (A-18, p . 7 8 ,  l i n e s  1 -61 ,  

w h i c h  i n c l u d e d ,  among o t h e r  i t e m s ,  t r a v e l  r e c o r d s  of  t h e  

S u p e r i n t e n d e n t  o f  S c h o o l s  o f  Palm Beach C o u n t y .  

I n t e r v e n o r  Lodwick w e n t  on t o  s t a t e  t h a t  h e  h a d  made n o  

e f f o r t  t o  d e t e r m i n e  t h e  e x i s t e n c e  o f  a n y  s u c h  f a c t s .  (A-18, p . 2 7 ,  

l i n e  2 5 ,  t h r o u g h  p . 2 8 ,  l i n e  2 3 )  I n  f a c t ,  a t  no  t i m e  d u r i n g  t h e  

p e r i o d  f r o m  t h e  i n i t i a l  p u b l i c a t i o n  on Augus t  25 o f  t h e  r e s o l u -  

t i o n  c a l l i n g  t h e  bond r e f e r e n d u m  t h r o u g h  S e p t e m b e r  30 ,  t h e  d a t e  

o f  t h e  r e f e r e n d u m ,  d i d  t h e  I n t e r v e n o r ,  R i c h a r d  Lodwick (who was 

a n  u n s u c c e s s f u l  c a n d i d a t e  f o r  membersh ip  on t h e  S c h o o l  Board  i n  

t h e  e l e c t i o n  h e l d  o n  S e p t e m b e r  2 ,  1 9 8 6 1 ,  a p p e a r  b e f o r e  t h e  

S c h o o l  B o a r d  t o  raise a n y  o b j e c t i o n s  or  q u e s t i o n s  a b o u t  t h e  p r o -  

p o s e d  bond i s s u e ;  n o r  d i d  h e  c o n t a c t  a n y  members o f  t h e  S c h o o l  

B o a r d ' s  a d m i n i s t r a t i v e  s t a f f  t o  s e e k  i n f o r m a t i o n  or d a t a  w i t h  

r e s p e c t  t o  t h e  p r o p o s e d  bond i s s u e .  (A-18, p .71 ,  l i n e s  1-61 As 

o f  t h e  O c t o b e r  1 5 ,  1986  m e e t i n g  a t  w h i c h  t h e  r e s u l t s  o f  t h e  elec- 



tion were canvassed and the Bonds authorized, there still had 

been no appearance by Intervenor Lodwick before the School Board 

or any request from him for information regarding the proposed 

bond issue. 

At the hearing on December 1, the trial court granted 

the motion of co-intervenor Berger to be dismissed from the case. 

(A-19, p.4) The trial judge advised counsel for the Intervenor to 

select three witnesses for purposes of proferring testimony on 

the record tending to indicate support for the Intervenor's 

affirmative defenses raised in opposition to validation of the 

Bonds. (A-19, p.28, lines 9-20) Counsel for the Intervenor 

identified the Superintendent of Schools, the Associate 

Superintendent of Administration, and the Assistant 

Superintendent for Facilities and Operations (A-19, p.29, lines 

17-24) as the witnesses through whose testimony he would 

demonstrate to the trial court the substance of his affirmative 

defenses. Questioning of the three witnesses by the Intervenor's 

attorney was concerned wholly with the issues whether the School 

Board had properly determined (a) the need for the proposed 

school facilities and (b) the need for the proposed bond issue as 

a method of financing the facilities. See e.g., A-19, p.121, 

lines 23, through p.122, line 18. At the conclusion of the 

Intervenor's proffer, the Assistant State Attorney advised the 

court that he had no objection to the entry of an order granting 

the School Board's Motion to Strike the [Intervenor's] 

Affirmative Defenses and a final judgment validating the Bonds. 



The A s s i s t a n t  S t a t e  A t t o r n e y  s a i d  t h a t  t h e  i s s u e s  r a i s e d  by t h e  

I n t e r v e n o r  w e n t  s o l e l y  t o  matters t o  b e  d e t e r m i n e d  by t h e  S c h o o l  

B o a r d  as t h e  l e g i s l a t i v e  body of  t h e  Dis t r ic t .  H e  f u r t h e r  s t a t e d  

t h a t  no  e v i d e n c e  had been  i n t r o d u c e d  t o  i n d i c a t e  a n y  i m p r o p r i e t y  

i n  t h e  manner  of  t h e  S c h o o l  B o a r d ' s  r e a c h i n g  i t s  d e c i s i o n s  as t o  

t h e  n e e d  f o r  t h e  P r o j e c t  a n d  t h e  Bonds.  The t r i a l  j u d g e  

c o n c l u d e d  t h a t  no showing  had  b e e n  made of  f a c t s  t h a t  would  t e n d  

t o  s u p p o r t  t h e  a l l e g a t i o n s  c o n t a i n e d  i n  t h e  I n t e r v e n o r ' s  Answer 

a n d  a n n o u n c e d  i t s  judgment  f o r  t h e  S c h o o l  Board  b o t h  on i t s  

M o t i o n  t o  S t r i k e  a n d  on t h e  m e r i t s  of  i t s  C o m p l a i n t  f o r  v a l i d a -  

t i o n .  (A-19, p . 2 5 3 )  

I t  i s  f r o m  t h i s  judgment ,  r e n d e r e d  on December 5 ,  1 9 8 6 ,  

(A-15) t h a t  t h e  I n t e r v e n o r  f i l e d  a n o t i c e  of  a p p e a l  on December 

3 0 ,  1 9 8 6 .  



SUMMARY OF ARGUMENT ---- - 

The I n t e r v e n o r  h a s  f a i l e d  t o  p o i n t  t o  a n y  r e v e r s i b l e  

error of t h e  c i r c u i t  c o u r t  i n  s t r i k i n g  t h e  I n t e r v e n o r ' s  a f f i r -  

m a t i v e  d e f e n s e s  a n d  v a l i d a t i n g  t h e  Bonds .  The a f f i r m a t i v e  d e f e n -  

ses relate  s o l e l y  t o  q u e s t i o n s  a b o u t  t h e  need  f o r  t h e  P r o j e c t  a n d  

t h e  manner  o f  i t s  f i n a n c i n g .  The a u t h o r i t y  t o  d e t e r m i n e  s u c h  

matters i s  by s t a t u t e  v e s t e d  i n  t h e  S c h o o l  Board  as t h e  l e g i s l a -  

t i v e  body o f  t h e  D i s t r i c t .  Such matters are n o t  a d j u d i c a b l e  i n  a 

v a l i d a t i o n  p r o c e e d i n g .  

The I n t e r v e n o r  a r g u e s ,  f o r  f i r s t  t i m e  on a p p e a l ,  t h a t  

t h e  S c h o o l  Board  p e r p e t r a t e d  a f r a u d  upon t h e  v o t e r s  by n o t  

a d v e r t i s i n g  t h e  D i s t r i c t ' s  y e a r - e n d  f u n d  b a l a n c e s  i n  c o n n e c t i o n  

w i t h  t h e  bond r e f e r e n d u m .  The I n t e r v e n o r  f a i l e d  t o  s t a te  a 

p r i m a  f a c i e  case o r  p r o f f e r  e v i d e n c e  o f  a n y  f r a u d  i n  t h e  p r o -  

c e e d i n g s  below. The c i r u i t  c o u r t  t h e r e f o r e  a c t e d  p r o p e r l y  i n  

s t r i k i n g  t h e  I n t e r v e n o r ' s  a f f i r m a t i v e  d e f e n s e s .  

The S c h o o l  Board  c o m p l i e d  w i t h  a l l  s t a t u t o r y  p u b l i c a t i o n  

r e q u i r e m e n t s  w i t h  r e s p e c t  t o  t h e  bond r e f e r e n d u m .  S u f f i c i e n t  

i n f o r m a t i o n  was a v a i l a b l e  t o  t h e  v o t e r s  i n  o r d e r  f o r  them t o  make 

a n  i n t e l l i g e n t  e x e r c i s e  o f  t h e i r  v o t i n g  f r a n c h i s e .  

The S c h o o l  Board  s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  c h a p t e r  

236 ,  F l o r i d a  S t a t u t e s ,  i n  p u b l i s h i n g  t h e  r e s o l u t i o n  d e s c r i b e d  i n  

s e c t i o n  236.38 ( R e s o l u t i o n  86-3 ,  t h e  r e s o l u t i o n  a u t h o r i z i n g  a 

bond e l e c t i o n )  r a t h e r  t h a n  t h e  r e s o l u t i o n  d e s c r i b e d  i n  s e c t i o n  

236.37 (Amended R e s o l u t i o n  86-1,  t h e  r e s o l u t i o n  r e q u i r e d  t o  b e  

f o r w a r d e d  t o  t h e  D e p a r t m e n t  o f  E d u c a t i o n ) .  



The School District introduced unrebutted testimonial 

and documentary evidence that the results of the bond referendum 

were duly certified by the Supervisor of Elections of Palm Beach 

County to the Department of State in accordance with section 

100.351, Florida Statutes. 

The Assistant State Attorney completely and faithfully 

discharged his statutory duties in representing the interests of 

the citizens and taxpayers of Palm Beach County in the validation 

proceedings below. Once the assistant state attorney determined 

that the School District had proven its case for validation and 

that the Intervenor's affirmative defenses went only to colla- 

teral matters, he correctly declined to further defend against 

validation. 

The circuit court's order striking the Intervenor's 

affirmative defenses and its final judgment validating the Bonds 

should be af f irmed. 



ARGUMENT --- 

I .  THE TRIAL COURT ACTED I N  ACCORDANCE WITH LAW I N  GRANTING 
SCHOOL DISTRICT'S MOTION TO STRIKE INTERVENOR'S AFFIRMATIVE 
DEFENSES 

A. INTERVENOR'S AFFIRMATIVE DEFENSES GO TO 
LEGISLATIVE MATTERS WHICH ARE OUTSIDE 
THE SCOPE OF VALIDATION PROCEEDINGS 

The s c o p e  of  a v a l i d a t i o n  p r o c e e d i n g  i s  v e r y  n a r r o w l y  

l i m i t e d  t o  matters a f f e c t i n g  t h e  a u t h o r i t y  of  t h e  g o v e r n m e n t a l  

u n i t  t o  i s s u e  t h e  bonds  a n d  t h e  r e g u l a r i t y  of  t h e  p r o c e e d i n g s  had  

i n  c o n n e c t i o n  w i t h  t h e  a u t h o r i z a t i o n  o f  t h e  bonds .  Most 

r e c e n t l y ,  i n  T a y l o r  v .  Lee  C o u n t y ,  11 F l a .  L.W. 623 ,  624 ,  No. 

69,174 ( F l a .  D e c .  4, 1 9 8 6 1 ,  t h i s  c o u r t  s t a t e d :  

The s c o p e  of j u d i c i a l  i n q u i r y  i n  bond v a l i d a -  
t i o n  p r o c e e d i n g s  i s  l i m i t e d .  S p e c i f i c a l l y ,  
t h e  c o u r t s  s h o u l d :  1) d e t e r m i n e  i f  a p u b l i c  
body h a s  t h e  a u t h o r i t y  t o  i s s u e  t h e  s u b j e c t  
bonds ;  2 )  d e t e r m i n e  i f  t h e  p u r p o s e  o f  t h e  
o b l i g a t i o n  i s  l e g a l ;  a n d  3 )  e n s u r e  t h a t  t h e  
a u t h o r i z a t i o n  of  t h e  o b l i g a t i o n s  c o m p l i e s  w i t h  
t h e  r e q u i r e m e n t s  of l a w .  

T h i s  c o u r t  h a s  c o n s i s t e n t l y  h e l d  t h a t  l e g i s l a t i v e  m a t -  

ters ,  s u c h  as t h e  need  f o r  a p a r t i c u l a r  c a p i t a l  p r o j e c t  and  t h e  

manner  o f  i t s  f i n a n c i n g ,  are n o t  t o  be  a d j u d i c a t e d  i n  a v a l i d a -  

t i o n  p r o c e e d i n g .  Such matters l i e  w i t h i n  t h e  p r o v i n c e  of  t h e  

l e g i s l a t i v e  body o f  t h e  g o v e r n m e n t a l  u n i t .  S e e  DeSha v .  C i t y  of 

Waldo, 444 So .2d  1 6 ,  1 8  ( F l a .  1 9 8 4 )  ( q u e s t i o n  of  need f o r  p r o j e c t  

i s  matter t o  be  d e t e r m i n e d  by  g o v e r n i n g  b o d y ) ;  Town of Medley v .  

S t a t e  152  So.2d 257,  259 ( F l a .  1 9 6 4 )  ( " q u e s t i o n s  of b u s i n e s s  -- 



p o l i c y  a n d  judgment  i n c i d e n t  t o  i s s u a n c e  o f  [ b o n d s ]  are beyond  

t h e  s c o p e  o f  j u d i c i a l  i n t e r f e r e n c e  a n d  are t h e  r e s p o n s i b i l i t y  a n d  

p r e r o g a t i v e  o f  t h e  g o v e r n i n g  body o f  t h e  g o v e r n m e n t a l  u n i t  i n  t h e  

a b s e n c e  o f  f r a u d  or  v i o l a t i o n  o f  l e g a l  d u t y " ) ;  Taylor v .  Lee 

C o u n t y ,  11 F l a .  L.W. 6 2 3 ,  6 2 4 ,  No. 6 9 , 1 7 4  ( F l a .  Dec. 4, 1986 

( " c o l l a t e r a l  i s s u e s  w i l l  n o t  b e  r e s o l v e d  i n  bond v a l i d a t i o n  

p r o c e e d i n g s " ) ;  S t a t e  v .  C i t y  o f  D a y t o n a  B e a c h ,  4 3 1  So .2d  981,  

983 ( F l a .  1 9 8 3 )  ( v a l i d a t i o n  p r o c e e d i n g  i s  i m p r o p e r  f o r u m  f o r  

i n q u i r y  i n t o  e c o n o m i c  f e a s i b i l i t y  o f  p r o j e c t ) ;  P e n n  v .  

P e n s a c o l a - E s c a m b i a  G o v e r n m e n t a l  C e n t e r  A u t h . ,  3 1 1  So .2d  97,  1 0 2  -- - 

( F l a .  1 9 7 5 )  ( i n  bond v a l i d a t i o n  p r o c e e d i n g ,  c o u r t  i s  n o t  con-  

c e r n e d  w i t h  " p o l i t i c a l  a n d  p o l i c y  c o n s i d e r a t i o n s  w i t h i n  t h e  

l e g i s l a t i v e  s p h e r e s  o f  a u t h o r i t y ,  I' or w i t h  t h e  ' p o l i t i c a l  or eco- 

nomic wisdom of  t h e  p r o j e c t  p r o p o s e d  t o  be f i n a n c e d  w i t h  t h e  p r o -  

c e e d s  o f  t h e  b o n d s " ) ;  S t a t e  v .  C i t y  o f  M i a m i ,  1 0 3  So.2d 1 8 5 ,  1 8 9  - 
( F l a .  1 9 5 8 )  ( c h a p t e r  7 5 ,  F l o r i d a  S t a t u t e s ,  d o e s  " n o t  c o n t e m p l a t e  

t h a t  co l la te ra l  matters s h a l l  b e  a d j u d i c a t e d  i n  v a l i d a t i n g  

b o n d s "  . 
U n d e r l y i n g  t h e  I n t e r v e n o r ' s  a f f i r m a t i v e  d e f e n s e s  i s  a 

s i n g l e  c o n t e n t i o n - - t h a t  t h e  S c h o o l  Board  ( a n d  t h e  DOE) i m p r o p e r l y  

d e t e r m i n e d  t h a t  t h e  Bonds  are n e c e s s a r y  t o  a s s u r e  a d e q u a t e  

f u n d i n g  f o r  t h e  D i s t r i c t ' s  p l a n n e d  c a p i t a l  e x p a n s i o n  p r o g r a m  ( t h e  

" P r o j e c t " ) .  I n  P a r a g r a p h s  1, 2 ,  4 ,  5 ,  9  a n d  1 0  o f  h i s  a f f i r -  

m a t i v e  d e f e n s e s ,  t h e  I n t e r v e n o r  c o n t e n d s  t h a t  t h e  bond i s s u e  is  

u n n e c e s s a r y  b e c a u s e  t h e  S c h o o l  Dis t r ic t  had  s u f f i c i e n t  f u n d s  on  

hand  a t  t h e  close o f  i t s  1 9 8 6  f i s c a l  y e a r  t o  p a y  a s u b s t a n t i a l  



p a r t  of t h e  c o s t  of t h e  P r o j e c t .  I n  P a r a g r a p h s  3 ,  6 ,  7 ,  and  8 ,  

t h e  I n t e r v e n o r  a l l e g e s  t h a t  t h e  bond i s s u e  i s  u n n e c e s s a r y  b e c a u s e  

p o r t i o n s  of t h e  P r o j e c t  had a l r e a d y  been c o n s t r u c t e d  o r  " funded . "  

These  a rgumen t s  re la te  s o l e l y  t o  matters t o  be d e t e r m i n e d  

l e g i s l a t i v e l y  by t h e  Schoo l  Board as t h e  g o v e r n i n g  body of t h e  

School  D i s t r i c t .  

C h a p t e r  236, F l o r i d a  S t a t u t e s ,  v e s t s  t h e  a u t h o r i t y  t o  

d e t e r m i n e  t h e  need f o r  c a p i t a l  p r o j e c t s  and t h e  manner of t h e i r  

f i n a n c i n g  i n  t h e  School  Board,  as t h e  g o v e r n i n g  body of a 

Dis t r ic t ,  w i t h  p r o v i s i o n  f o r  o v e r s i g h t  and  r e v i e w  by t h e  S t a t e  

Department  of E d u c a t i o n .  S e c t i o n  236 .37(11  p r o v i d e s  i n  p a r t  t h a t  

t h e  " s c h o o l  board .  ... s h a l l  d e t e r m i n e  whe the r  i n  i t s  o p i n i o n  t h e  

p r o j e c t s  f o r  which  bonds are p roposed  t o  be i s s u e d  are e s s e n t i a l  

f o r  t h e  s c h o o l  program of  t h e  d i s t r i c t . "  (Emphasis  a d d e d . )  

S e c t i o n  2 3 6 . 3 7 ( 3 )  p r o v i d e s  i n  p a r t  t h a t  t h e  s c h o o l  boa rd ,  a f t e r  

t a k i n g  i n t o  a c c o u n t  t h e  c u r r e n t  f u n d s ,  p r o j e c t e d  p r o c e e d s  of any 

s p e c i a l  d i s t r i c t  m i l l a g e ,  and  t h e  a v a i l a b i l i t y  of any l o a n s  

a g a i n s t  c u r r e n t  f u n d s ,  " s h a l l  t h e n  d e t e r m i n e  t h e  amount of bonds 

n e c e s s a r y  t o  be i s s u e d  t o  comple t e  t h e  p r o j e c t s  as p roposed  f o r  

t h e  d i s t r i c t  ...." 
C h a p t e r  236 f u r t h e r  p r o v i d e s  a check  on t h e  Schoo l  

D i s t r i c t ' s  d i s c r e t i o n  t o  d e t e r m i n e  t h e  need t o  i s s u e  bonds by 

mandat ing  t h a t  " [ i l f  t h e  [ S t a t e  Department  of E d u c a t i o n ]  s h a l l  

d e t e r m i n e  t h a t  t h e  i s s u a n c e  of bonds as p roposed  i s  u n n e c e s s a r y  

o r  i s  u n n e c e s s a r y  i n  t h e  amount and a c c o r d i n g  t o  t h e  p l a n  pro-  

posed ..., t h e  s c h o o l  boa rd  s h a l l  t h e n  amend i t s  r e s o l u t i o n  t o  



conform to the recommendation of the department ...." Fla. Stat. 
S236.37 ( 3 1 . The School Board' s determination of the amount of 

bonded indebtedness needed to be incurred to finance the Project, 

as expressed in Amended Resolution 86-1 (A-11, was approved by 

the Department of Education (A-1, p.6) based on the Department's 

independent study. The trial court was therefore eminently 

correct in declining to second-guess the determinations made by 

the School Board and the Department of Education in performing 

the functions assigned to them by the Florida Legislature. 

Meetings of the School Board, rather than proceedings 

before judicial tribunals, provided the proper opportunity 

for this Intervenor to question and influence the business and 

policy judgments to be made about how to finance the needed capi- 

tal improvements of the School District. Yet the Intervenor made 

no attempt either to appear before the School Board or to confer 

with its administrative staff prior to the bond referendum. 

(A-18, p.71, lines 1-61 Instead, the Intervenor sat silently 

throughout the legislative process and voiced his objection to 

the financing plan only in these validation proceedings. The 

implication of the Intervenor's foregoing the several oppor- 

tunities afforded by law to influence the legislative decision- 

making process in favor of interposing collateral issues in the 

validation proceeding is that the Intervenor's motive is only to 

delay the issuance of the Bonds, at great cost to the taxpayers 

of the School District. The Intervenor should not be afforded 

any opportunity to further delay the issuance of the Bonds. This 



c o u r t  i n  ---- DeSha v .  C i t y  --- of Waldo, 444 So.2d 16  (1984)  r e j e c t e d  t h e  

a p p e l l a n t ' s  a rgumen t  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  e x c l u d i n g  

t h e i r  " p r o f f e r e d  e v i d e n c e  c o n c e r n i n g  t h e  n e c e s s i t y  f o r  a n d  r e a s o -  

n a b l e n e s s  of t h e  p r o j e c t "  and i n  "deny ing  them a c o n t i n u a n c e  f o r  

t h e  p u r p o s e  of d e v e l o p i n g  f u r t h e r  e v i d e n c e  on t h e s e  i s s u e s . "  5. 

a t  18.  The c o u r t  r e a s o n e d  t h a t  t h e  q u e s t i o n  of t h e  need  f o r  t h e  

p r o j e c t  w a s  "a matter t o  be  d e t e r m i n e d  by t h e  g o v e r n i n g  body of 

t h a t  community." I n  R i a n h a r d  v .  P o r t  of  palm Beach ~ i s t r i c t ,  --- 186 

So2d 503 ,  504-505 ( F l a .  1966 I ,  t h i s  c o u r t  u p h e l d  t h e  e x e r c i s e  of 

t h e  d i s c r e t i o n  of  a c i r c u i t  c o u r t  i n  d e c i d i n g  n o t  t o  h o l d  f u r t h e r  

h e a r i n g s  a f t e r  a f f o r d i n g  t h e  i n t e r v e n o r s  o p p o r t u n i t y  a t  t h e  i n i -  

t i a l  h e a r i n g  t o  p r o f f e r  e v i d e n c e  i n  s u p p o r t  of  t h e i r  a l l e g a t i o n s .  

The I n t e r v e n o r  i n  t h e s e  p r o c e e d i n g s  w a s  g i v e n  ample  o p p o r t u n i t y  

t o  m a r s h a l  e v i d e n c e  i n  s u p p o r t  of  h i s  a f  f i r m a t i v e  d e f e n s e s .  The 

e v i d e n c e  h e  p r o f f e r e d  s i m p l y  d i d  n o t  s u b s t a n t i a t e  h i s  a l l e g a -  

t i o n s ,  a n d  t h e  t r i a l  c o u r t  c o r r e c t l y  r e s p o n d e d  by s t r i k i n g  h i s  

a f f i r m a t i v e  d e f e n s e s .  



B. INTERVENOR'S AFFIRMATIVE DEFENSES FAILED TO 
STATE ANY LEGAL DEFENSE TO VALIDATION AND WERE 
THEREFORE INSUFFICIENT AS A MATTER OF LAW; HIS 
ALLEGATION OF FRAUD I S  MERITLESS 

N o  l e g a l  d e f e n s e  t o  t h e  C o m p l a i n t  f o r  v a l i d a t i o n  was  

s t a t e d  i n  a n y  o f  t h e  I n t e r v e n o r ' s  A f f i r m a t i v e  D e f e n s e s  (A-10) .  

The  S c h o o l  D i s t r i c t ,  t h e r e f o r e ,  t i m e l y  moved t o  s t r i k e  t h o s e  

d e f e n s e s  (A-12) .  I n  h e a r i n g s  o n  November 1 9  a n d  December 1, 

1 9 8 6 ,  t h e  t r i a l  c o u r t  a f f o r d e d  t h e  I n t e r v e n o r  a m p l e  o p p o r t u n i t y  t o  

p r e s e n t  a r g u m e n t  a n d  p r o f f e r  e v i d e n c e  i n  s u p p o r t  o f  h i s  d e f e n s e s .  

The c o u r t  t h e n  e n t e r e d  a n  order g r a n t i n g  t h e  m o t i o n  t o  s t r i k e  t h e  

a f f i r m a t i v e  d e f e n s e s  (A-15)  a n d  r e n d e r e d  i t s  f i n a l  judgment  v a l i -  

d a t i n g  t h e  b o n d s  (A-16) .  

On a p p e a l ,  t h e  I n t e r v e n o r  a r g u e s  f o r  t h e  f i r s t  t i m e  t h a t  

t h e  S c h o o l  D i s t r i c t  p e r p e t r a t e d  a " f r a u d "  upon t h e  v o t e r s  by n o t  

i n c l u d i n g  i n  t h e  r e s o l u t i o n s  a d v e r t i s i n g  t h e  bond r e f e r e n d u m  a n y  

i n f o r m a t i o n  r e g a r d i n g  t h e  m o n i e s  h e l d  i n  r e s t r i c t e d  a c c o u n t s  of  

t h e  B o a r d .  The I n t e r v e n o r  r e p e a t e d l y  r e f e r s  t o  t h i s  a g g r e g a t e  

y e a r - e n d  b a l a n c e  o f  $ 2 0 0 , 0 0 0 , 0 0 0  as money a v a i l a b l e  f o r  P r o j e c t  

costs when t h e  r e c o r d  t e s t i m o n y  o f  t h e  Associate S u p e r i n t e n d e n t  

o f  A d m i n i s t r a t i o n  was  t h a t  t h e s e  m o n i e s  w e r e  restr icted t o  s p e -  

c i f i e d  u s e s  a n d  u n a v a i l a b l e  as a n  a l t e r n a t i v e  s o u r c e  t o  t h e  p r o -  

ceeds o f  t h e  b o n d s  as a means  o f  f i n a n c i n g  t h e  P r o j e c t .  (A-19, 

p . 1 1 5 ,  l i n e s  15-21 

The I n t e r v e n o r  u r g e s  t h a t ,  as a r e s u l t  of  s u c h  " f r a u d , "  

t h e  i n f o r m a t i o n  a v a i l a b l e  t o  t h e  v o t e r s  o f  t h e  D i s t r i c t  when t h e  

s u b j e c t  bond i s s u e  was  a p p r o v e d  by a n e a r l y  2-1 m a r g i n  on 



S e p t e m b e r  3 0 ,  1986  was somehow i n s u f f i c i e n t .  By p r e d i c a t i n g  

t h i s  a p p e a l  upon newly r a i s e d  a n d  u n s u p p o r t e d  a l l e g a t i o n s  of 

f r a u d ,  t h e  I n t e r v e n o r  h a s  i m p r o p e r l y  a t t e m p t e d  t o  e l e v a t e  h i s  

p o l i t i c a l  o b j e c t i o n s  t o  t h e  S c h o o l  ~ i s t r i c t ' s  p r o p o s e d  c a p i t a l  

f i n a n c i n g  p l a n  t o  t h e  l e v e l  o f  a q u e s t i o n  t h a t  m i g h t  b e  a d j u d i -  

c a t e d  i n  a v a l i d a t i o n  p r o c e e d i n g .  P r e s u m a b l y ,  t h e  I n t e r v e n o r  

a s k s  t h i s  c o u r t  t o  set  a s i d e  t h e  r e s u l t s  o f  t h e  bond e l e c t i o n .  

The I n t e r v e n o r  f a i l e d ,  however ,  e i t h e r  (1) t o  s t a t e  a 

p r i m a  f a c i e  case i n  f r a u d  o r ,  more i m p o r t a n t l y ,  ( 2 )  t o  p r o f f e r  

a n y  e v i d e n c e  t e n d i n g  t o  show t h a t  s u c h  a case c o u l d  b e  

e s t a b l i s h e d .  The I n t e r v e n o r  a l so  f a i l e d  t o  d e m o n s t r a t e  t h a t  t h e  

i n f o r m a t i o n  made a v a i l a b l e  t o  t h e  electors o f  Palm Beach  C o u n t y  

t h r o u g h  t h e  p u b l i c a t i o n  of  R e s o l u t i o n  N o .  86-3 a n d  o t h e r w i s e  d i d  

n o t  s a t i s f y  t h e  r e q u i r e m e n t s  f o r  p u b l i c a t i o n  o f  n o t i c e  as set  

f o r t h  i n  s e c t i n  236 .38 ,  F l o r i d a  S t a t u t e s .  

S u f f i c i e n t  I n f o r m a t i o n  Was A v a i l a b l e  t o  t h e  V o t e r s .  

T h i s  c o u r t  i n  G r a p e l a n d  H e i q h t s  C i v i c  Assoc. v .  c i t y  of  ~ i a m i ,  

267 so. 2d  3 2 1  ( F l a .  1 9 7 2 )  c o n f r o n t e d  a c o n t e n t i o n  s imi lar  t o  t h a t  

o f  t h i s  I n t e r v e n o r - - t h a t  t h e  v o t e r s  w e r e  n o t  p r o v i d e d  a d e q u a t e  

i n f o r m a t i o n  a b o u t  t h e  p r o j e c t  b e f o r e  t h e  bond r e f e r e n d u m  was 

h e l d .  The  l a n g u a g e  u s e d  by t h i s  c o u r t  i n  c o n s i d e r i n g  a n d  

d i s m i s s i n g  t h a t  a r g u m e n t  i n  G r a p e l a n d  HeiqhJg i s  e q u a l l y  d i s p o s i -  

t i v e  i n  t h i s  case: 

I t  i s  a l so  c o n t e n d e d  t h a t  t h e  electors 
w e r e  n o t  g i v e n  a d e q u a t e  i n f o r m a t i o n  on  t h e  
p r o j e c t s .  T h i s  a r g u m e n t  i s  e q u a l l y  w i t h o u t  
m e r i t .  The  14-page  p r o p o s a l  b e f o r e  t h e  
Commiss ion was a p u b l i c  r e c o r d ,  s p e l l i n g  o u t  



in detail each project (park) by listing its 
location and estimated cost (thus the precise 
total of $39,890,000). The public media, uti- 
lizing various means of communication and 
fulfilling its public trust to inform and to 
report events and community concerns, fully 
advised the voters on all different aspects of 
the bond issue . . . . 

The presentations in the proposal for the 
bonds were approved "in the sunshine" by the 
City Commission, and having been widely publi- 
cized by an informed and civic-minded media, 
as mentioned above, we can only conclude that 
there was ample public knowledge of the pro- 
jects involved, sufficient for an intelligent 
exercise by the public of its very important 
franchise . 

Id. at 324 (footnote omitted). - 

The matters considered by the School Board were matters 

of public record and as such were available for public inspec- 

tion. Resolution 86-3 (A-2) was approved by the School Board in 

an open meeting and was published in the local newspaper prior to 

the bond referendum in the form of a full-page advertisement on 

August 25 and in the form of a legal notice on September 1, 8, 

15, 22, and 29. (A-3) 

Resolution 86-3 clearly shows both the proposed project 

to be built with the proceeds of the Bonds and the details of the 

proposed financing plan. (A-2, pp.2-3) This construction program 

and its manner of financing was developed by the District and 

confirmed by the State Department of Education (A-1, p.61, based 

on the DOE'S independent study, and was approved by the voters at 

the bond referendum. (A-4, p.2) Because all the information 

about the financial resources of the School District are matters 



of p u b l i c  r e c o r d ,  a l l  r e l e v a n t  f a c t s  were a v a i l a b l e  t o  t h e  v o t e r s  

a t  t h e  t i m e  t h e  Bonds  w e r e  a p p r o v e d .  

The I n t e r v e n o r  F a i l e d  t o  P l e a d  F r a u d  Or t o  Show F r a u d  -- 

C o u l d  Be P r o v e n .  The c o u r t s  h a v e  c o n s i s t e n t l y  t r e a t e d  a l l e g a -  --- 

t i o n s  o f  f r a u d - - g o i n g  as t h e y  d o  t o  basic n o t i o n s  o f  t r u t h ,  

h o n e s t y ,  a n d  f a i r  p l a y - - w i t h  u t m o s t  s t r i c t n e s s .  F r a u d  i s  n e v e r  

p r e s u m e d .  B a r r e t t  v .  Q u e s n e l ,  90 S o . 2 d  7 0 6 ,  706 ( F l a .  1 9 5 6 ) .  

I n d e e d ,  t h e r e  i s  a p r e s u m p t i o n  a g a i n s t  t h e  e x i s t e n c e  of f r a u d .  

H e a d l e y  v .  Pe lham,  366 So .2d  6 0 ,  63 ( F l a .  1st DCA 1 9 7 8 ) .  Thus  ---- 

R u l e  1 . 1 2 0 ( b ) ,  F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e ,  p r o v i d e s  t h a t  

" [ i l n  a l l  a v e r m e n t s  o f  f r a u d  ..., t h e  c i r c u m s t a n c e s  c o n s t i t u t i n g  

f r a u d  . . . s h a l l  b e  s t a t e d  w i t h  s u c h  p a r t i c u l a r i t y  as t h e  c i r -  

c u m s t a n c e s  may p e r m i t . "  The e l e m e n t s  o f  a c t i o n a b l e  f r a u d  were 

m o s t  r e c e n t l y  a r t i c u l a t e d  by t h i s  c o u r t  i n  Lance  v .  Wade, 457 

So .2d  1 0 0 8 ,  1 0 1 1  ( F l a .  1 9 8 4 ) .  

The I n t e r v e n o r  d i d  n o t  ra i se  t h e  i s s u e  o f  f r a u d  i n  a n y  

o f  t h e  a f f i r m a t i v e  d e f e n s e s  s t a t e d  i n  h i s  Answer.  The word 

" f r a u d "  d o e s  n o t  e v e n  a p p e a r  a n y w h e r e  i n  I n t e r v e n o r ' s  Answer .  

I n d e e d ,  i n  a c o l l o q u y  w i t h  t h e  t r i a l  j u d g e  i n  open  c o u r t ,  

I n t e r v e n o r ' s  a t t o r n e y  a d m i t t e d  t h a t  f r a u d  was n o t  a n  i s s u e  be low.  

When a s k e d  by t h e  t r i a l  c o u r t  w h e t h e r  it w a s  t h e  I n t e r v e n o r ' s  

c o n t e n t i o n  t h a t  a " f r a u d "  had  b e e n  " p l a c e d  upon t h e  p u b l i c , "  

c o u n s e l  r e p l i e d  i n  t h e  n e g a t i v e ,  "I t h i n k  f r a u d  i s  r a t h e r  s t r o n g  

...." (A-17, p . 2 7 ,  l i n e s  1 4 - 1 5 )  When t h e  I n t e r v e n o r  was a s k e d  i n  

h i s  d e p o s i t i o n  w h e t h e r  h e  was a l l e g i n g  t h a t  t h e  S c h o o l  Board  had  

d e c e i v e d  t h e  DOE, t h e  I n t e r v e n o r  r e s p o n d e d ,  "You know, I ' m  n o t  



a c c u s i n g  anybody of i n t e n t i o n a l l y  d o i n g  s o m e t h i n g  h e r e  .. . . ' I  
(A-18, p . 4 6 ,  l i n e s  3-4) N e v e r t h e l e s s ,  I n t e r v e n o r  i n s i s t s  f o r  t h e  

f i r s t  t i m e  on a p p e a l  t h a t  f r a u d  b e  made an  i s s u e .  

The I n t e r v e n o r  f a i l e d  t o  p r o d u c e  a n y  e v i d e n c e  of one  

f a l s e  s t a t e m e n t  by  t h e  S c h o o l  Board i n  c o n n e c t i o n  w i t h  i t s  f i n -  

d i n g s  o f  n e c e s s i t y  b o t h  f o r  t h e  P r o j e c t  a n d  f o r  t h e  i s s u a n c e  of 

t h e  Bonds as a means  of  f i n a n c i n g  p a r t  of t h e  cost  of t h e  

P r o j e c t .  I n d e e d ,  t h e  I n t e r v e n o r  f a i l e d  t o  c o n v i n c e  t h e  t r i a l  

c o u r t  t h a t  t h e  I n t e r v e n o r  had knowledge  o f  a n y  f a c t  or cir-  

c u m s t a n c e  which  would  e v e n  s u g g e s t  t h e  e x i s t e n c e  o f  f r a u d .  The 

I n t e r v e n o r ' s  c o n f e s s e d  l a c k  o f  knowledge  o f  any  f a c t s  s u p p o r t i n g  

h i s  a f f i r m a t i v e  d e f e n s e s ,  as d i s c l o s e d  i n  h i s  d e p o s i t i o n  (A-18, 

p . 19 ,  l i n e  1 7 ,  t h r o u g h  p . 2 0 ,  l i n e  11, s h o u l d  b e  t h e  b e g i n n i n g  a n d  

e n d  of t h e  i n q u i r y  i n t o  t h e  i s s u e  o f  " f r a u d , "  r a i s e d  f o r  t h e  

f i r s t  t i m e  i n  t h i s  a p p e a l .  



1 1  THE SCHOOL DISTRICT COMPLIED WITH THE REQUIREMENTS OF 
CHAPTER 236 ,  FLORIDA STATUTES, RESPECTING PUBLICATION OF 
THE RESOLUTION AUTHORIZING A BOND ELECTION AND THE NOTICE 
OF ELECTION 

S e c t i o n  2 3 6 . 3 8 ,  F l o r i d a  S t a t u t e s ,  r e q u i r e s  p u b l i c a t i o n  

o f  t h e  r e s o l u t i o n  c a l l i n g  t h e  bond r e f e r e n d u m  as p a r t  of t h e  p r o -  

cess of  n o t i f y i n g  t h e  electors of t h e  i s s u e  t o  be  p r e s e n t e d  t o  

them.  The S c h o o l  Board  c o m p l i e d  w i t h  t h e  r e q u i r e m e n t s  of s e c t i o n  

235.38 by c a u s i n g  R e s o l u t i o n  86-3 (A-21, a u t h o r i z i n g  a bond elec- 

t i o n  a n d  p r o v i d i n g  a n o t i c e  of  e l e c t i o n ,  t o  be  p u b l i s h e d  i n  t h e  

manner  p r e s c r i b e d  by t h a t  s e c t i o n .  (A-3) The I n t e r v e n o r  a r g u e s  

t h a t  i n  p u b l i s h i n g  R e s o l u t i o n  86-3 r a t h e r  t h a n  Amended R e s o l u t i o n  

86-1 ,  t h e  S c h o o l  Dis t r ic t  f a i l e d  t o  f o l l o w  t h e  p r o c e d u r a l  

r e q u i r e m e n t s  o f  c h a p t e r  2 3 6 ,  F l o r i d a  S t a t u t e s .  The I n t e r v e n o r ' s  

a r g u m e n t  i s  p r e m i s e d  upon a m i s r e a d i n g  o f  t h e  p u b l i c a t i o n  

r e q u i r e m e n t s  o f  c h a p t e r  236.  

S e c t i o n  236.38 p r o v i d e s  i n  p a r t  t h a t  "when t h e  r e s o l u -  

t i o n  a u t h o r i z i n g  a n  e l e c t i o n  h a s  b e e n  a d o p t e d  a s  set f o r t h  a b o v e ,  

[ i t  s h a l l  b e  t h e  d u t y  o f  t h e  s c h o o l  b o a r d ]  t o  c a u s e  s u c h  r e s o l u -  

t i o n  t o  b e  p u b l i s h e d  o n c e  e a c h  week f o r  4 s u c c e s s i v e  weeks  i n  

some n e w s p a p e r  p u b l i s h e d  i n  t h e  d i s t r i c t . "  ( E m p h a s i s  a d d e d . )  T h i s  

c o u r t  c o n s t r u e d  i d e n t i c a l  l a n g u a g e  i n  a n  ear l ie r  v e r s i o n  o f  t h i s  

p o r t i o n  o f  c h a p t e r  236 i n  B o a r d  o f  P u b l i c  I n s t r u c t i o n  of  Lake  

C o u n t y  v .  S t a t e ,  1 1 9  So.2d 683  ( F l a .  1 9 6 0 1 ,  a n d  d e c l a r e d  t h a t  - -- 

c h a p t e r  236 o n l y  r e q u i r e s  " p u b l i c a t i o n  of  t h e  bond e l e c t i o n  r e s o -  

l u t i o n  r a t h e r  t h a n  t h e  o r i g i n a l  r e s o l u t i o n  .... The s t a t u t e  d o e s  

n o t  r e q u i r e  t h e  o r i g i n a l  r e s o l u t i o n  p r o p o s i n g  t h e  bond i s s u e  t o  



. 
be published." Id. at 688. 

At trial, the School District introduced unrebutted evi- 

dence that Resolution 86-3 (A-21, which included a Notice of 

Election as prescribed in section 236.39 and permitted by section 

236.38, was published in the manner prescribed by section 236.38. 

(A-19, p.58) In publishing Resolution 86-3, the School District 

completely satisfied its statutory obligations respecting publi- 

cation of the resolution authorizing a bond election and the 

notice of election. 

Furthermore, the information provided to the voters in 

Resolution 86-3 was at least as comprehensive as the information 

that would have been provided by publication of Amended 

Resolution 86-1. The financial figures and the descriptions of 

the various parts of the Project contained in ~esolution 86-3 are 

identical to those presented in Amended ~esolution 86-1. -- 



111. THE SCHOOL DISTRICT COMPLIED WITH THE REQUIREMENTS OF 
LAW RESPECTING THE CERTIFICATION OF ELECTION RESULTS 

The Intervenor urges that the School District failed to 

state a prima facie case for validation by failing to plead and 

prove that the Supervisor of Elections of Palm Beach County 

complied with section 100.351, Florida Statutes, requiring cer- 

tification of the election results to the Department of State. 

The School District contended below, as it does in this appeal, 

that, pursuant to section 100.291, Florida Statutes, the 

admission in evidence of the resolution canvassing the election 

results (A-4) served as prima facie evidence that the Bonds were 

duly approved by the electors. The Intervenor waived objection 

to the authenticity of the copy of that resolution received in 

evidence. (A-18, p.5, lines 2-17) 

Assuming for the sake of argument the correctness of the 

Intervenor's contention, the Assistant Supervisor of Elections 

for Palm Beach County testified that the subject certificate had 

been filed. (A-19, pp.229-31) plaintiff's Composite Exhibit "H" 

(A-14) demonstrates that the certificate of the county canvassing 

board was duly transmitted to the Department of State. 



I V .  THE ASSISTANT STATE ATTORNEY FULFILLED HIS STATUTORY 
RESPONSIBILITIES I N  REPRESENTING THE INTERESTS OF THE 
TAXPAYERS AND CITIZENS 

The a s s i s t a n t  s ta te  a t t o r n e y  i n  t h i s  case c o m p e t e n t l y  

and  c o m p l e t e l y  d i s c h a r g e d  h i s  d u t i e s  as p r e s c r i b e d  i n  s e c t i o n  

75 .05 ,  F l o r i d a  S t a t u t e s .  H e  t i m e l y  f i l e d  an  Answer t o  t h e  S c h o o l  

D i s t r i c t ' s  Compla in t  f o r  v a l i d a t i o n ,  d e n i e d  p e r s o n a l  knowledge of  

t h e  f a c t s  s t a t e d  t h e r e i n ,  and demanded s t r i c t  p r o o f  t h e r e o f .  

(A-9) H e  w a s  p r e s e n t  t h r o u g h o u t  t h e  t r i a l ,  r e p r e s e n t i n g  t h e  

i n t e r e s t s  of  t h e  c i t i z e n s  and  t a x p a y e r s ,  as mandated  by c h a p t e r  

75 ,  F l o r i d a  S t a t u t e s .  

A t  t h e  h e a r i n g  of  November 1 9 ,  1986 ,  t h e  Schoo l  Dis t r ic t  

moved t o  i n t r o d u c e  i n  e v i d e n c e  c e r t a i n  documents  c o m p r i s i n g  i t s  

p r ima  f a c i e  case f o r  v a l i d a t i o n  (A-17, p . 2 4 ,  l i n e  24,  t h r o u g h  

p .25 ,  l i n e  1 9 ) .  The a s s i s t a n t  s t a t e  a t t o r n e y  j o i n e d  t h e  

I n t e r v e n o r  i n  o p p o s i n g  s u c h  i n t r o d u c t i o n  w i t h o u t  a n  o p p o r t u n i t y  

f o r  t h e  I n t e r v e n o r  t o  p r o f f e r  e v i d e n c e  t e n d i n g  t o  d i s p r o v e  t h e  

t r u t h  of  t h e  matters a s s e r t e d  i n  t h e  documents .  (A-17, p .26 ,  l i n e  

1 9 ,  t hough  p .27 ,  l i n e  8 )  A f t e r  c o n s i d e r i n g  t h e  p r o f f e r s  of 

e v i d e n c e  by t h e  I n t e r v e n o r  i n  t h e  s u b s e q u e n t  p r o c e e d i n g s  h e l d  on 

December 1, 1986 ,  t h e  a s s i s t a n t  s t a te  a t t o r n e y  announced  h i s  

d e c i s i o n  n o t  t o  d e f e n d  f u r t h e r  a g a i n s t  v a l i d a t i o n  by j o i n i n g  i n  

t h e  S c h o o l  D i s t r i c t  i n  i t s  mot ion  t o  s t r i k e .  (A-19, p .220 ,  l i n e  

21; pp.238-39. The a s s i s t a n t  s t a t e  a t t o r n e y  s t a t e d  t h a t  t h e  e v i -  

dence  p r o f f e r e d  by t h e  I n t e r v e n o r  f a i l e d  t o  s u p p o r t  any  a l l e g a -  

t i o n  of f r a u d .  (A-19, p .238 ,  l i n e  11, t h r o u g h  239, l i n e  1 5 )  



V. CONCLUSION 

I n  t h i s  a p p e a l ,  t h e  I n t e r v e n o r  h a s  f a i l e d  t o  p o i n t  t o  

a n y  r e v e r s i b l e  error of  t h e  t r i a l  c o u r t .  "The judgment  o f  v a l i -  

d a t i o n  . . . comes t o  [ t h e  s u p r e m e  c o u r t 1  w i t h  a p r e s u m p t i o n  of  

c o r r e c t n e s s ,  a n d  t h e  b u r d e n  i s  on  t h e  a p p e l l a n t  t o  p o i n t  o u t  f r o m  

t h e  r e c o r d  t h e  f a i l u r e  o f  t h e  e v i d e n c e  t o  s u p p o r t  t h e  c o n c l u s i o n s  

o f  t h e  i s s u i n g  a u t h o r i t y  a n d  o f  t h e  t r i a l  c o u r t . "  I n t e r n a t i o n a l  

B r o t h e r h o o d  o f  Electr ical  W o r k e r s  v .  J a c k s o n v i l l e  P o r t  Auth . ,  424 - ---------- -- -- 

S o . 2 d  7 5 3 ,  755 ( F l a .  1 9 8 2 ) .  

The l e g a l  a r g u m e n t s  p r e s e n t e d  by t h e  I n t e r v e n o r  i n  t h i s  

a p p e a l  are as meritless as t h e  d e f e n s e s  t o  v a l i d a t i o n  r a i s e d  i n  

t h e  p r o c e e d i n g s  be low.  The judgment  of  t h e  t r i a l  c o u r t  s h o u l d  be  

a f f i r m e d .  
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